eM aagent 


Aerie 


ie 


ey 


vag 
fone 


Remerrtic u Win ee 
ite Bae ie fin ait 
ree ea “engi 


Bee inate 
2 dei yittse uae “ 
agin. nt, 


Moy 
Or 


enter 
8 eS eet 


eae 
‘ Sonera an 

eon pate Sk Bia Ss i 

ceerents yt ae 

Seay aft + anh ete 


he) 


Parcs 
he eta 
ee 

o 


ts 
ne i ae 


i acs Racecar a 
rane pap ae oe ie ae 
angi “ages on 


dasa ad 


rt? Pe 
2a oat 

fine 

pe 


ae 


nents testy Le 
se ae feta “ ee 


precedes 
ff cate ate 


ane 


oi 
ae 4 ai ght 


ae ay 

Fog ae Ni 

eh He Mnesisg sage 
jit te Ta 
ae 


see fae ie 
chen ts 
ite 


ue oe 


fase 
age 
or tvtacte 


{aw 


para 


4 ie why ae ea oh Be 


Who 
eee ae 


124 
Pays 
isaais ak 


eee . 
Py ta 
oe na " 


Sr ewe ae 


th 
SrA ob ae ce 


ee fate 


aoc a oe oe 


pohtspeethel 
Sate 


abi ey ag oe eS 
Sonsess an, Ba 


. 
5 


. 


Pate gh eK oF 
tye Me th ie se 
yc tage Sat ete 


ti : asa 


rites 


hia 
ae 


ete 


LG} 


oi 
ae 
adit it 


i 
NM 
I 


re 
oS 


we DSR ier 
ae eee i oh ‘a eat 


ei Sanat etl ge 
con Becca i a 

cot we att oF ns ee ey aS “i 
me oh " 
a oe hee 


an) 
"alas 


fea 


esa sue 
wh ray we 


“a 


toe ais a 
ae artionent sy pe Maca 
Seater Mant et x 
Ate 


ich 
Bi ro as 
hana dy Siva z 


NEW MEXICO 
STATUTES 


1978 
ANNOTATED - 


2022 
Volume 1 


The Constitution of the United States of America 
The Constitution of the State of New Mexico 
New Mexico Territorial Laws and Treaties 


Prepared and Published Under the Authority of Chapter 74, 
Laws of 1977, and Under the Supervision of the New 
Mexico Compilation Commission and the Supreme 
Court Advisory Committee on 


the NMSA 
New Mexico Compilation Commission Advisory Committee on the NMSA 
Michael E. Vigil, Chief Justice, Chair Paula Tackett, Chair 
Hector Balderas, Attorney General Jon Boller 
Raul Burciaga, Director, Legislative Council Service Michael Browde 
Elizabeth A. Garcia, Supreme Court Clerk, Secretary Robert J. Desiderio 
Sergio Pareja, Dean, UNM School of Law Gary Kilpatric 
Carla C. Martinez, President, NM State Bar Elizabeth A. Garcia 


Michelle Rigual 
Carolyn A. Wolf 


This volume includes laws enacted through the Third Special Session of the Fifty-Fifth 
Legislature (2022 (3rd S.S.)) and annotations through 2022-NMSC-012 and 2022-NMCA-024. 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


Cite 
The New Mexico Statutes Annotated 
By Chapter, Article, and Section: 


Section (or §) - - NMSA 1978 


COPYRIGHT © 2022 
BY 
THE STATE OF NEW MEXICO 


All rights reserved. 


ISBN 978-1-63729-482-6 (set) 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


Preface 


This volume updates New Mexico Statutes Annotated, 1978 Compilation (NMSA 1978), through 
the legislation enacted at the Third Special Session of the 55th Legislature (2022 (8rd S.S.)). All 
permanent, general laws have been compiled. Other laws, such as applicability and severability 
clauses, have been noted in the annotations in the NMSA 1978 and published in the official Ses- 
sion Laws. Appropriations and bond authorizations, which are not compiled in the NMSA 1978, 
are also published in the official Session Laws. 

The effect of amendments to the NMSA 1978 are given in brief form in a note following the 
amended section. The effective date of amendments and new laws compiled in the NMSA 1978 
appears in a note following each section. For a listing of the placement of each section of the 2022 
Session Laws, see the Tables of Disposition of Laws on NMOneSource.com. 

_ Laws enacted without a specific effective date, or without an emergency clause, take effect pur- 
suant to N.M. Const., Article IV, § 23 ninety (90) days after adjournment of the legislature. The 
effective date of the 2022 laws that took effect pursuant to Article IV, § 23 is May 18, 2022, 

Legislation that was compiled, but had not taken effect at the time that the 2022 laws were 
printed, appears in italics to call attention to its postponed effectiveness. The effective date of 
these sections with postponed effective dates may be found in parentheses in the section headings. 
Sections that have been repealed by the legislature with an effective date after October, 2022 are 
published with the repeal dates in the heading at the beginning of the sections. 
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User's Guide 


The following guide is designed to assist both attorneys and laymen in using the New Mexico 
Statutes Annotated 1978 (NMSA 1978) and contains a few time-saving features found in the New 
Mexico Statutes Annotated. 

The New Mexico Statutes Annotated may be cited as "NMSA 1978". See Section 12-1-7 NMSA 
1978. The NMSA 1978 is divided into chapters, articles and sections and is published by the New 
Mexico Compilation Commission in print and electronic version. The electronic version is found on 
NMOneSource.com™, 

The NMSA 1978 contains the general, permanent laws enacted by the New Mexico legislature. 
Laws that are not considered as general, permanent laws are published in the Session Laws. The 
New Mexico Rules Annotated (NMRA) contains the court rules, jury instructions and forms ap- 
proved by the New Mexico Supreme Court. 

A brief description of how to use each of the following features more effectively is set forth be- 
low: 


Publications of laws and rules 
New Mexico Statutes Annotated 
New Mexico Rules Annotated 


Annotations, compiler notes and history notes 
Analyses 

Bracketed Insertions 

Case Annotations 

Collateral References 

Comparable Provisions 

Compiler's Notes 

Cross References & 
Effect of Amendment Notes 
Effective Date Notes 

Emergency Clauses 

Historical Citations 

Indexes 

Law Reviews 

Numbering System 

Opinions of the Attorney General 
Repealed and Renumbered Sections 
Temporary Provisions 


ANNOTATIONS, HISTORY NOTES AND ORGANIZATION 


Analyses 


Near the beginning of each chapter and article an analysis or listing of the contents of that chapter 
or article has been provided to enable the user to see the scope of the chapter or article at a glance. 

An analysis will also appear preceding numerous case annotations to a single section. There the 
analysis will be of the subject matter hierarchy used to order the notes. 


Bracketed Insertions 


Brackets are used to editorially supply information that may be helpful in understanding a 
section. Such information was not enacted by the legislature and is not a part of the law. The 
brackets have three general purposes: (1) to supply a heading, or title, to a section enacted without 


v 
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one, e.g., 6-6-7 NMSA 1978; (2) to translate, i.e., give the specific statutory reference for, names of 
specific acts or internal references to other sections of the same Session Law; and (3) to correct an 
incorrect reference or misspelling or account for a name change. For such insertions that require 
explanation, compiler's notes have been added. 

Bracketed material is not part of the official law of New Mexico that is compiled in the Session 
Laws. In some cases, the NMSA 1978 may be more accurate than the Session Law, as earlier ses- 
sion laws were retyped. The enrolled and engrossed bill filed with the Secretary of State controls if 
there is a conflict with the Session Laws or the NMSA 1978. See 12- 2A-11 NMSA 1978. 

The NMSA 1978 and amendments to the NMSA 1978 are carefully verified by the New Mexico 
Compilation Commission prior to publication and are proofread from an electronic copy of the en- 
rolled and engrossed law against a print copy filed with the Secretary of State. Upon completion 
of this verification, an annual certificate is signed by the Advisory Committee on the NMSA 1978 
and New Mexico Compilation Commission members. 


Case Annotations 


All state and federal cases, which arise in New Mexico and construe New Mexico law, have been 
read and fully annotated under pertinent statutes. 

The full text of each opinion is available on NMOneSource.com™, with links to each opinion. . 
When a section has been substantially amended or repealed and the subject matter reenacted 
in a new section, the compiler has retained case notes, which, while construing the former law, 

may also contribute to the user's understanding of the new provision. 
The annotations in the NMSA 1978 carry the vendor-neutral citations mandated for use in the 
courts. See Rule 23-112 NMRA and the Appendix for technical and citation information. 


Collateral References 


Articles appearing in standard national law encyclopedias and digests, e.g., American Juris- 
prudence, 2d (Am. Jur. 2d), American Law Reports (A.L.R.) and Corpus Juris Secundum (C.J.S.), 
concerning subjects related to New Mexico statutes are carried under the appropriate sections, 
dollowing the heading "Am. Jur. 2d, A.L.R. and C.J.S. references”. 


Comparable Provisions 


Following most sections of the New Mexico Constitution, under the heading "Comparable pro- 
visions", there is a listing of some states that have constitutional provisions similar to the New 
Mexico section. ; 


Compiler's Notes 


These notes follow the section to which they pertain and inform the user about special circum- 
stances connected with the section. The note will generally have a heading "Compiler's notes" or a 
more specific heading, e.g., "Bracketed material". 

These notes explain things not apparent on the face of a statute. They may explain the location 
of an act mentioned only by its proper name, an ambiguous reference, e.g., a citation to "this act", | 
or the name of the department or officer now exercising the duties of the defunct department or 
officer referred to in a section of the statutes. 


Cross References 


Cross references refer the user to other statutes or court rules that may modify or supplement a 
statutory provision or place it in context. Because cross references cannot cite all related statutes, 
the General Index should be used to locate all of the law on a subject. 


Effect of Amendment Notes 


"Effect of amendment notes" describe the effect of changes made in a statute by the legislature. 
Minor grammar and style changes may be described as "minor word changes" or "minor changes 
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in style" or may not be mentioned in the note so as not to distract from the substantive changes de- 
scribed in the note. If the changes are extensive and a detailed comparison would be impracticable 
or confusing, the note may simply indicate that the amendment "rewrote the section". 

Amendment notes appear following each amended section and account for all amendments of 
the section. Repeal and reenactment of NMSA 1978 sections may be considered as amendments 
and a continuation of the present law. See 12-2A-14 NMSA 1978. 


Effective Date Notes 


The effective date of every amendment, new enactment and repeal appears in a note following 
the appropriate section. The date may follow the heading "Effective dates" or "Emergency clauses" 
or may be part of the note explaining the effect of the amendment or the repeal. 

Delayed effective dates are also noted by the inclusion of the date in the section heading, set off 
by. parentheses. 


Emergency Clauses 


Some acts of the legislature are declared necessary for the preservation of the public peace, 
health or safety and are effective upon passage and approval. The effective dates of those acts are 
given in emergency clause notes or in amendment notes following the codified sections from the 
acts. See also "Effective Date Notes". 


Historical Citations 


The first note following each section, appearing in dark, boldfaced type, contains the legislative 
history of the section since its original enactment. 

Some section numbers are assigned by the compiler. Although internal references to section 
numbers are enacted by the legislature, the section numbers preceding the section headings are 
not considered a part of the law. 

The historical citation reflects all amendments of the section even if there are several amend- 
ments in a single session. It includes the year and session of enactment and the session law chap- 
ter and section: e.g., History: Laws 1998 (1st S.S.), ch. 4, § 4. If two identical laws are enacted, they 
are compiled as a single section and the history citation reflects both acts: e.g., History: Laws 2003, 
ch, 211, § 10 and Laws 2003, ch. 220, § 2. 

Although the legislature assigns some section numbers when enacting provisions of law, the 
section number preceding the section heading is not considered a part of the law. Sections of the 
NMSA 1978 may be recompiled with the approval of the Advisory Committee and the New Mexico 
Compilation Commission. The compiler has usually included the NMSA 1978 citation for these 
section numbers, which were assigned by the legislature; however, recompiled sections may also 
include an NMSA 1978 citation: e.g., History: 1978 Comp. § 4-25-1, enacted by Laws 1983, ch. 44, 
ch. 220, § 32. In order to provide a continued history of amendments to the laws, section numbers 
are not reused. 


Indexes 


The Index Volume covers the contents of the entire NMSA 1978, including the New Mexico 
Constitution and all court rules. The Index also contains a Short Title Index, an Executive Agency 
Index, a State Agency Funds Index and a Criminal Offenses Index. 

Besides the Index Volume, an index can be found following the New Mexico Constitution. 


Law Reviews 


To augment the collateral references supplied from the national encyclopedias and digests 
(see Collateral References), the Natural Resources Journal and the New Mexico Law Review are 
scanned for articles, comments or notes that will aid in the understanding of a particular act or 
section. Beginning in July 2005, the Natural Resources Journal and New Mexico Law Review is- 
sues have been included on NMOneSource.com™, 
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Numbering Systems 


In the NMSA 1978, each section has been given a three-tiered number with each tier separated 
by a hyphen. The first number denotes the chapter, the second number denotes the article and the 
third number specifies the section. In certain provisions, such as the Uniform Probate Code, the 
Uniform Commercial Code and the Motor Vehicle Code, the system has been modified so that the 
third number changes to indicate the part of the article in which the section appears: e.g., 21-1-1 
NMSA 1978 is the first section of Article 1 of Chapter 21, while 21-1-2 NMSA 1978 is the second 
section in Article 1 of Chapter 21. Some sections of the NMSA 1978 have been numbered to corre- 
spond with uniform laws, such as the Uniform Commercial Code, Uniform Probate Code and New 
Mexico Uniform Parentage Act. 


Opinions of the Attorney General 


Annotations are taken from published opinions of the attorney general and intermixed with the 
case notes following appropriate sections of the statutes. The full text of each opinion is available 
on NMOneSource.com™, with links from the annotations. 


Repealed and Renumbered Sections 


When a section has been repealed or recompiled (renumbered), its section number has been 
retained in its former location and a boldface indication of the action substituted for the section 
heading. A note immediately follows, explaining the action and referring the user to new or pre- 
sent provisions, if any. 


Temporary Provisions 


Laws that are of a temporary nature, i.e., terminate of their own accord before the next legisla- 
tive session or direct the transfer of property from a defunct agency to its successor agency, may be 
summarized and placed in the notes following pertinent sections. These notes may appear under 
the general heading "Temporary provisions". 
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The Constitution of the United States 
of America 


[Preamble] 


WE THE Propte of the United States, in Order to form a more perfect Union, establish Justice, 
insure domestic Tranquility, provide for the common defence, promote the general Welfare, and 
secure the Blessings of Liberty to ourselves and our Posterity, do ordain and establish this Const1- 


TUTION for the United States of America. 


Compiler’s note.—In May, 1785, a committee of con- 
gress made a report recommending an alteration in the 
Articles of Confederation, but no action was taken on it, 
and it was left to the state legislatures to proceed in the 
matter. In January, 1786, the legislature of Virginia passed 
a resolution providing for the appointment of 5 commis- 
sioners, who, or any 3 of them, should meet such commis- 
sioners as might be appointed in the other states of the 
union, at a time and place to be agreed upon, to take into 
consideration the trade of the United States; to consider 
how far a uniform system in their commercial regulations 
may be necessary to their common interest and their per- 
manent harmony; and to report to the several states such 
an act, relative to this great object, as, when ratified by 
them, will enable the United States in congress effectu- 
ally to provide for the same, The Virginia commission- 
ers, after some correspondence, fixed the first Monday in 
September as the time and city of Annapolis as the place 
for the meeting, but only 4 other states were represented, 
viz.: Delaware, New York, New Jersey and Pennsylvania; 
the commissioners appointed by Massachusetts, New 
Hampshire, North Carolina and Rhode Island failed to 
attend. Under the circumstances of so partial a represen- 
tation, the commissioners present agreed upon a report 
(drawn by Mr. Hamilton of New York) expressing their 
unanimous conviction that it might essentially tend to 
advance the interests of the union if the states by which 
they were respectively delegated would concur and use 
their endeavors to procure the concurrence of the other 
states, in the appointment of commissioners to meet at 
Philadelphia on the second Monday of May following, to 
take into consideration the situation of the United States; 
to devise such further provisions as should appear to 
them necessary to render the constitution of the federal 
government adequate to the exigencies of the union; and 
to report such an act for that purpose to the United States 
in congress assembled as, when agreed to by them and 
afterwards confirmed by the legislatures of every state, 
would effectually provide for the same. 


Congress, on the 21st of February, 1787, adopted a 
resolution in favor of a convention, and the legislatures 
of those states which had not already done so (with the 
exception of Rhode Island) promptly appointed delegates. 
On the 25th of May, 7 states having convened, George 
Washington, of Virginia, was unanimously elected presi- 
dent, and the consideration of the proposed constitution 
was commenced, On the 17th of September, 1787, the con- 
stitution as engrossed and agreed upon was signed by all 
the members present, except Mr. Gerry, of Massachusetts, 
and Messrs. Mason and Randolph, of Virginia. The presi- 
dent of the convention transmitted it to congress, with a 
resolution stating how the proposed federal government 
should be put in operation, and an explanatory letter. 
Congress, on the 28th of September, 1787, directed the con- 
stitution so framed, with the resolution and letter concern- 
ing the same, to “be transmitted to the several legislatures 
in order to be submitted to a convention of delegates cho- 
sen in each state by the people thereof, in conformity to the 
resolves of the convention.” 

On the 4th of March, 1789, the day which had been fixed 
for commencing the operation of government under the 
new constitution, it had been ratified by the conventions 
chosen in each state to consider it, as follows: Delaware, 
December 7, 1787; Pennsylvania, December 12, 1787; 
New Jersey, December 19, 1787; Georgia, January 2, 1788; 
Connecticut, January 9, 1788; Massachusetts, February 6, 
1788; Maryland, April 28, 1788; South Carolina, May 23, 
1788; New Hampshire, June 21, 1788; Virginia, June 25, 
1788; and New York, July 26, 1788. 

The president informed congress, on the 28th day of 
January, 1790, that North Carolina had ratified the con- 
stitution November 21, 1789; and he informed congress on 
the first of June, 1790, that Rhode Island had ratified the 
constitution May 29, 1790. Vermont, in convention, ratified 
the constitution January 10, 1791, and was on March 4, 
1791, by an act of congress approved February 18, 1791, 
“received and admitted into this Union as a new and en- 
tire member of the United States.” ’ 


ARTICLE I. 


Sec. 
1. Legislative Powers. 
2. House of Representatives, How Constituted, Power of 
Impeachment. 
3.. The Senate, How Constituted, Impeachment Trials. 
4. Elections of Senators and Representatives, Meetings. 
5. Quorum, Journals, Meetings, Adjournments. 


Sec. 

6. Compensation, Privileges, Disabilities, 

7. Procedure in Passing Bills and Resolutions. 
8. Powers of Congress. 

9. Limitations upon Powers of Congress. 

10. Restrictions upon Powers of States. 


Sec. 1. [Legislative Powers] 


All legislative Powers herein granted shall be vested in a Congress of the United States, which 
shall consist of a Senate and House of Representatives. 
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Art, I, §.2 CONSTITUTION OF THE UNITED STATES Art. I, § 3 


Sec. 2. [House of Representatives, How Constituted, Power of Impeachment} 


The House of Representatives, shall be composed of Members chosen every second Year by the 
People of the several States, and the Electors in each State shall have the Qualifications requisite 
for Electors of the most numerous Branch of the State Legislature. 

No Person shall be a Representative who shall not have attained to the Age of twenty-five Years, 
and been seven Years a Citizen of the United States, and who shall not, when elected, be an Inhab- 
itant of that State in which he shall be chosen. 

[Representatives and direct Taxes shall be apportioned among the several States which may 
be included within this Union, according to their respective Numbers, which shall be determined 
by adding to the whole Number of free Persons, including those bound to Service for a Term of 
Years, and excluding Indians not taxed, three fifths of all other Persons.] The actual Enumeration 
shall be made within three Years after the first Meeting of the Congress of the United States, and 
within every subsequent Term of ten Years, in such Manner as they shall by Law direct. The Num- 
ber of Representatives shall not exceed one for every thirty Thousand, but each State shall have at 
Least one Representative; and until such enumeration shall be made, the State of New Hampshire 
shall be entitled to chuse three, Massachusetts eight, Rhode-Island and Providence Plantations 
one, Connecticut five, New York six, New Jersey four, Pennsylvania eight, Delaware one, Maryland 
six, Virginia ten, North Carolina five, South Carolina five, and Georgia three. 

When vacancies happen in the Representation from any State, the Executive Authority thereof 
shall issue Writs of Election to fill such Vacancies. 

The House of Representatives shall chuse their Speaker and other Officers; and shall have the 
sole Power of Impeachment. 


Compiler’s note.—The brackets in the third para- or modified by amendment, See Amendment 14, § 2. See 
graph indicate that the enclosed portion was superseded also Amendment 16. 


Sec. 3. [The Senate, How Constituted, Impeachment Trials] 


[The Senate of the United States shall be composed of two Senators from each State, chosen by 
the Legislature thereof, for six Years; and each Senator shall have one Vote.] 

Immediately after they. shall be assembled in Consequence of the first Election, they shall be 
divided as equally as may be into three Classes. The Seats of the Senators of the first Class shall 
be vacated at the Expiration of the second Year, of the second Class at the Expiration of the fourth 
Year, and of the third Class at the Expiration of the sixth Year, so that one-third may be chosen 
every second Year; [and if Vacancies happen by Resignation, or otherwise, during the Recess of the 
Legislature of any State, the Executive thereof may make temporary Appointments until the next 
Meeting of the Legislature, which shall then fill such Vacancies]. 

No Person shall be a Senator who shall not have attained to the Age of thirty Years, and been 
nine Years a Citizen of the United States, and who shall not, when elected, be an Inhabitant of that 
State for which he shall be chosen. 

The Vice President of the United States shall be President of the Senate, but shall have no Vote, 
unless they be equally divided. 

The Senate shall chuse their other Officers, and also a President pro tempore, in the Absence of the 
Vice President, or when he shall exercise the Office of President of the United States. 

The Senate shall have the sole Power to try all Impeachments. When sitting for that Purpose, 
they shall be on Oath or Affirmation. When the President of the United States is tried, the Chief 
Justice shall preside: And no Person shall be convicted without the Concurrence of two thirds of 
the Members present. 

Judgment in Cases of Impeachment shall not extend further than to removal from Office, and 
disqualification to hold and enjoy any Office of honor, Trust or Profit under the United States; but 
the Party convicted shall nevertheless be liable and subject to Indictment, Trial, Judgment and 
Punishment, according to Law. 


Compiler’s note.—The bracketed first paragraph and 
the bracketed material in the second paragraph were su- 
perseded or modified by Amendment 17, 
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Art. I, § 4 CONSTITUTION OF THE UNITED STATES Art. 1,§7 


Sec. 4, [Elections of Senators and Representatives, Meetings] 


The Times, Places and Manner of holding Elections for Senators and Representatives, shall be 
prescribed in each State by the Legislature thereof; but the Congress may at any time by Law 
make or alter such Regulations, except as to the Places of chusing Senators. 

[The Congress shall assemble at least once in every Year, and such Meeting shall be on the first 
Monday in December, unless they shall by Law appoint a different Day.] 


Compiler’s note.—The bracketed second paragraph 
was superseded by Amendment 20. 


Sec. 5. [Quorum, Journals, Meetings, Adjournments] 


Each House shall be the Judge of the Elections, Returns and Qualifications of its own Members, 
and a Majority of each shall constitute a Quorum to do Business; but a smaller Number may 
adjourn from day to day, and may be authorized to compel the Attendance of absent Members, in 
such Manner, and under such Penalties as each House may provide. 

Each House may determine the Rules of its Proceedings, punish its Members for disorderly Be- 
haviour, and with the Concurrence of two thirds, expel a Member. 

Each House shall keep a Journal of its Proceedings, and from time to time publish the same, 
excepting such Parts as may in their Judgment require Secrecy; and the Yeas and Nays of the 
Members of either House on any question shall, at the Desire of one fifth of those Present, be en- 
tered on the Journal. 

Neither House, during the Session of Congress, shall, without the Consent of the other, adjourn 
for more than three days, nor to any other Place than that in which the two Houses shall be sitting. 


Sec. 6. [Compensation, Privileges, Disabilities] 


The Senators and Representatives shall receive a Compensation for their Services, to be ascer- 
tained by Law, and paid out of the Treasury of the United States. They shall in all Cases, except 
Treason, Felony and Breach of the Peace, be privileged from Arrest during their Attendance at 
the Session of their respective Houses, and in going to and returning from the same; and for any 
Speech or Debate in either House, they shall not be questioned in any other Place. 

No Senator or Representative shall, during the Time for which he was elected, be appointed to 
any civil Office under the Authority of the United States, which shall have been created, or the 
Emoluments whereof shall have been encreased during such time; and no Person holding any Of- 
fice under the United States, shall be a Member of either House during his Continuance in Office. 


Sec. 7. [Procedure in Passing Bills and Resolutions] 


All Bills for raising Revenue shall originate in the House of Representatives; but the Senate 
may propose or concur with Amendments as on other Bills. 

Every Bill which shall have passed the House of Representatives and the Senate, shall, before it 
become a Law, be presented to the President of the United States; if he approve he shall sign it, but if 
not he shall return it, with his Objections to that House in which it shall have originated, who shall 
enter the Objections at large on their Journal, and proceed to reconsider it. If after such Reconsidera- 
tion two thirds of that House shall agree to pass the Bill, it shall be sent, together with the Objections, 
to the other House, by which it shall likewise be reconsidered, and if approved by two thirds of that 
House, it shall become a Law. But in all such Cases the Votes of both Houses shall be determined by 
yeas and Nays, and the Names of the Persons voting for and against the Bill shall be entered on the 
Journal of each House respectively. If any Bill shall not be returned by the President within ten Days 
(Sundays excepted) after it shall have been presented to him, the Same shall be a Law, in like Manner 
as if he had signed it, unless the Congress by their Adjournment prevent its Return, in which Case it 
shall not be a Law. 

Every Order, Resolution, or Vote to which the Concurrence of the Senate and House of Rep- 
resentatives may be necessary (except on a question of Adjournment) shall be presented to the 
President of the United States; and before the Same shall take Effect, shall be approved by him, or 
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Art. 1,38 CONSTITUTION OF THE UNITED STATES Art. I, $9 


being disapproved by him, shall be repassed by two thirds of the Senate and the House of Repre- 
sentatives, according to the Rules and Limitations prescribed in the Case of a Bill. 


Sec. 8. [Powers of Congress] 


The Congress shall have Power To lay and collect Taxes, Duties, Imposts and Excises, to pay the 
Debts and provide for the common Defense and general Welfare of the United States; but all Du- 
ties, Imposts and Excises shall be uniform throughout the United States; 

To borrow Money on the credit of the United States; 

To regulate Commerce with foreign Nations, and among the several States and with the Indian 
Tribes; 

To establish an uniform Rule of Naturalization, and uniform Laws on the subject of Bankrupt- 
cies throughout the United States; 

To coin Money, regulate the Value thereof, and of foreign Coin, aati fix the Standard of Weights 
and Measures; 

To provide for the Punishment of counterfeiting the Securities and current Coin of the United 
States; 

To establish Post Offices and post Roads; 

To promote the Progress of Science and useful Arts, by securing for limited Times to Authors and 
Inventors the exclusive Right to their respective Writings and Discoveries; 

To constitute Tribunals inferior to the supreme Court; 

To define and punish Piracies and Felonies committed on the high Seas, and Offenses against 
the Law of Nations; 

To declare War, grant Letters of Marque and Reprisal, and make Rules concerning Captures on 
Land and Water; 

To raise and support Armies, but no Appropriation of Money to that Use shall be for a longer 
Term than two Years; 

To provide and maintain a Navy; 

To make Rules for the Government and Regulation of the land and naval Forces; 

To provide for calling forth the Militia to execute the Laws of the Union, suppress Insurrections 
and repel Invasions; . 

To provide for organizing, arming, and disciplining the Militia, and for governing such Part of 
them as may be employed in the Service of the United States, reserving to the States respectively, 
the Appointment of the Officers, and the Authority of training the Militia according to the disci- 
pline prescribed by Congress; 

To exercise exclusive Legislation in all Cases whatsoever, over such District (not exceeding ten 
Miles square) as may, by Cession of particular States, and the Acceptance of Congress, become the 
Seat of the Government of the United States, and to exercise like Authority over all Places pur- 
chased by the Consent of the Legislature of the State in which the Same shall be, for the Erection 
of Forts, Magazines, Arsenals, dock-Yards, and other needful Buildings;—And 

To make all Laws which shall be necessary and proper for carrying into Execution the foregoing 
Powers, and all other Powers vested by this Constitution in the Government of the United States, 
or in any Department.or Officer thereof. 


Sec. 9. [Limitations upon Powers of Congress] 


The Migration or Importation of such Persons as any of the States now existing shall think 
proper to admit, shall not be prohibited by the Congress prior to the Year one thousand eight hun- 
dred and eight, but a Tax or duty may be imposed on such Importation, not exceeding ten dollars 
for each Person. 

The Privilege of the Writ of Habeas Corpus shall not be suspended, unless when in Cases of Re- 
bellion or Invasion the public Safety may require it. 

No Bill of Attainder or ex post facto Law shall be passed. 

No Capitation, or other direct, Tax shall be laid, unless in Proportion to the Census or Enumera- 
tion herein before directed to be taken. 

No Tax or Duty shall be laid on Articles exported from any State. 
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Art. I, § 10 CONSTITUTION OF THE UNITED STATES Art. IT, § 1 


No Preference shall be given by any Regulation of Commerce or Revenue to the Ports of one 
State over those of another: nor shall Vessels bound to, or from, one State, be obliged to enter, clear, 
or pay Duties in another. 

No Money shall be drawn from the Treasury, but in Consequence of Appropriations made by 
Law; and a regular Statement and Account of the Receipts and Expenditures of all public Money 
shall be published from time to time. 

No Title of Nobility shall be granted by the United States: And no Person holding any Office of 
Profit or Trust under them, shall, without the Consent of the Congress, accept of any present, Emolu- 
ment, Office, or Title, of any kind whatever, from any King, Prince, or foreign State. 


Sec. 10. [Restrictions upon Powers of States] 


No State shall enter into any Treaty, Alliance, or Confederation; grant Letters of Marque and 
Reprisal; coin Money; emit Bills of Credit; make any Thing but. gold and silver Coin a Tender in 
Payment of Debts; pass any Bill of Attainder, ex post facto Law, or Law impairing the Obligation of 
Contracts, or grant any Title of Nobility. 

No State shall, without the Consent of the Congress, lay any Imposts or Duties on Imports or 
Exports, except what may be absolutely necessary for executing its inspection Laws; and the net 
Produce of all Duties and Imposts, laid by any State on Imports or Exports, shall be for the Use of 
the Treasury of the United States; and all such Laws shall be subject to the Revision and Controul 
of the Congress. 

No State shall, without the Consent of Congress, lay any Duty of Tonnage, keep Troops, or Ships 
of War in time of Peace, enter into any Agreement or Compact with another State, or with a foreign 
Power, or engage in War, unless actually invaded, or in such imminent Danger as will not admit of 
delay. 


ARTICLE II. 
Sec. Sec. 
1. Executive Power, Election, Qualifications of the 3. Powers and Duties of the President, 
President. 4, Impeachment. 


2. Powers of the President. 


Sec. 1. [Executive Power, Election, Qualifications of the President] 


The executive Power shall be vested in a President of the United States of America. He shall 
hold his Office during the Term of four Years, and, together with the Vice President, chosen for the 
same Term, be elected, as follows: 

Each State shall appoint, in such Manner as the Legislature thereof may direct,.a Number of 
Electors, equal to the whole Number of Senators and Representatives to which the State may be 
entitled in the Congress: but no Senator or Representative, or Person holding an Office of Trust or 
Profit under the United States, shall be appointed an Elector. 

[The Electors shall meet in their respective States, and vote by Ballot for two Persons, of whom 
one at least shall not be an Inhabitant of the same State with themselves. And they shall make 
a List of all the Persons voted for, and of the Number of Votes for each; which List they shall sign 
and certify, and transmit sealed to the Seat of the Government of the United States, directed to 
the President of the Senate. The President of the Senate shall, in the Presence of the Senate and 
House of Representatives, open all the Certificates, and the Votes shall then be counted. The Per- 
son having the greatest Number of Votes shall be the President, if such Number be a Majority of 
the whole Number of Electors appointed; and if there be more than one who have such Majority, 
and have an equal Number of Votes, then the House of Representatives shall immediately chuse 
by Ballot one of them for President; and if no Person have a Majority, then from the five highest 
on the List the said House shall in like Manner chuse the President. But in chusing the President, 
the Votes shall be taken by States, the Representation from each State having one Vote; A quorum 
for this Purpose shall consist of a Member or Members from two thirds of the States, and a Major- 
ity of all the States shall be necessary to a Choice. In every Case after the Choice of the President, 
the Person having the greatest Number of Votes of the Electors shall be the Vice President. But if 
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Art. II, § 2 CONSTITUTION OF THE UNITED STATES Art. IT, § 4 


there should remain two or more who have equal Votes, the Senate shall chuse from them by Bal- 
lot the Vice President.] 

The Congress may determine the Time of chusing the Electors, and the Day on which they shall 
give their Votes; which Day shall be the same throughout the United States. 

No Person except a natural born Citizen, or a Citizen of the United States, at the time of the 
Adoption of this Constitution, shall be eligible to the Office of President; neither shall any Person 
be eligible to that Office who shall not have attained to the Age of Sepia Years, and been four- 
teen Years a Resident within the United States. 

In Case of the Removal of:the President from Office, or of his Deaths Resignation, or Inability to 
discharge the Powers and Duties of the said Office, the Same shall devolve on the Vice President, 
and the Congress may by Law provide for the Case of Removal, Death, Resignation or Inability, 
both of the President and Vice President, declaring what Officer shall then act as President, and 
such Officer shall act accordingly, until the Disability be removed, or a President shall be elected. 

The President shall, at stated Times, receive for his Services, a Compensation, which shall nei- 
ther be increased or diminished during the Period for which he shall have been elected, and he 
shall not receive within that Period any other Emolument from the United States, or any of them. 

Before he enter on the Execution of his Office, he shall take the following Oath or Affirmation: —‘I 
do solemnly swear (or affirm) that I will faithfully execute the Office of President of the United 
States, and will to the best of my Ability, preserve, protect and defend the Constitution of the 
United States.” 


Compiler’s note.—The bracketed third paragraph was 
superseded by Amendment 12, 


Sec. 2. [Powers of the President] 


The President shall be Commander in Chief of the Army and Navy of the United States, and of 
the Militia of the several States, when called into the actual Service of the United States; he may 
require the Opinion, in writing, of the principal Officer in each of the executive Departments, upon 
any Subject relating to the Duties of their respective Offices, and he shall have the Power to grant 
Reprieves and Pardons for Offenses against the United States, except in Cases of Impeachment. 

He shall have Power, by and with the Advice and Consent of the Senate, to make Treaties, pro- 
vided two thirds of the Senators present concur; and he shall nominate, and by and with the Advice 
and Consent of the Senate, shall appoint Ambassadors, other public Ministers and Consuls, Judges 
of the supreme Court, and all other Officers of the United States, whose Appointments are not 
herein otherwise provided for, and which shall be established by Law: but the Congress may by Law 
vest the Appointment of such inferior Officers, as they think proper, in the President alone, in the 
Courts of Law, or in the Heads of Departments. 

The President shall have Power to fill up all Vacancies that may happen during the Recess of the 
Senate, by granting Commissions which shall expire at the End of their next Session. 


Sec. 3. [Powers and Duties of the President] 


He shall from time to time give to the Congress Information of the State of the Union, and rec- 
ommend to their Consideration such Measures as he shall judge necessary and expedient; he may, 
on extraordinary Occasions, convene both Houses, or either of them, and in Case of Disagreement 
between them, with Respect to the Time of Adjournment, he may adjourn them to such Time as he 
shall think proper; he shall receive Ambassadors and other public Ministers; he shall take Care 
that the Laws be faithfully executed, and shall Commission all the Officers of the United States. 


Sec. 4. [Impeachment] 


The President, Vice President and all civil Officers of the United States, shall be removed from 
Office on Impeachment for, and Conviction of, Treason; Bribery, or other high xt and Misde- 
meanors. 
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Art. HT, §1 CONSTITUTION OF THE UNITED STATES Art. IV, $1 


ARTICLE III. 
Sec. Sec. 
1. Judicial Power, Tenure of Office. 38. Treason, Proof and Punishment. 


2. Jurisdiction. 


Sec. 1. [Judicial Power, Tenure of Office) 


The judicial Power of the United States, shall be vested in one supreme Court, and in such infe- 
rior Courts as the Congress may from time to time ordain and establish. The Judges, both of the 
supreme and inferior Courts, shall hold their Offices during good Behaviour, and shall, at stated 
Times, receive for their Services a Compensation which shall not be diminished during their Con- 
tinuance in Office. 


Sec. 2. [Jurisdiction] 


The judicial Power shall extend to all Cases, in Law and Equity, arising under this Consti- 
tution, the Laws of the United States, and Treaties made, or which shall be made, under their 
Authority;—to all Cases affecting Ambassadors, other public Ministers and Consuls;—to all Cases 
of admiralty and maritime Jurisdiction;—to Controversies to which the United States shall be a 
Party;—to Controversies between two or more States;—[between a State and Citizens of another 
State];—between Citizens of different States,—between Citizens of the same State claiming Lands 
under Grants of different States, and [between a State, or the Citizens thereof, and foreign States, 
Citizens or Subjects. ] 

In all Cases affecting Ambassadors, other public Ministers and Consuls, and those in which a 
State shall be Party, the supreme Court shall have original Jurisdiction: In all the other Cases 
before mentioned, the supreme Court shall have appellate Jurisdiction, both as to Law and Fact, 
with such Exceptions, and under such Regulations as the Congress shall make. 

The Trial of all Crimes, except in Cases of Impeachment, shall be by Jury; and such Trial shall 
be held in the State where the said Crimes shall have been committed; but when not committed 
within any State, the Trial shall be at such Place or Places as the Congress may by Law have di- 
rected. 


Compiler’s note.—The bracketed words in the first 
paragraph were modified by Amendment 11. 


Sec. 3. [Treason, Proof and Punishment] 


Treason against the United States, shall consist only in levying War against them, or in adher- 
ing to their Enemies, giving them Aid and Comfort. No Person shall be convicted of Treason unless 
on the Testimony of two Witnesses to the same overt Act, or on Confession in open Court. 

The Congress shall have Power to declare the Punishment of Treason, but no Attainder of Trea- 
son shall work Corruption of Blood, or Forfeiture except during the Life of the Person attainted. 


ARTICLE IV. 
Sec. Sec. 
1. Faith and Credit among States. -8. Admission of New States, Territory and Other Property. 
2. Privileges and Immunities, Fugitives. 4. Guarantee of Republican Government. 


Sec. 1. [Faith and Credit among States] 


Full Faith and Credit shall be given in each State to the public Acts, Records, and judicial Pro- 
ceedings of every other State. And the Congress may by general Laws prescribe the Manner in 
which such Acts, Records and Proceedings shall be proved, and the Effect thereof. 
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Art. IV, § 2 CONSTITUTION OF THE UNITED STATES Art. VI 


Sec. 2. [Privileges and Immunities, Fugitives] 


The Citizens of each State shall be entitled to all Privileges and Immunities of Citizens in the 
several States. 

A Person charged in any State with Treason, Felony, or other Crime, who shall flee from Justice, 
and be found in another State, shall on Demand of the executive Authority of the State from which 
he fled, be delivered up, to be removed to the State having Jurisdiction of the Crime. 

No Person held to Service or Labour in one State, under the Laws thereof, escaping into another, 
shall, in Consequence of any Law or Regulation therein, be discharged from such Service or La- 
bour, but shall be delivered up on Claim of the Party to whom such Service or Labour may be due. 


Sec. 3. [Admission of New States, Territory and Other Property] 


New States may be admitted by the Congress into this Union; but no new State shall be formed 
or erected within the Jurisdiction of any other State; nor any State be formed by the Junction of 
two or more States, or Parts of States, without the Consent of the Legislatures of the States con- 
cerned as well as of the Congress. 

The Congress shall have Power to dispose of and make all needful Rules and Regulations re- 
specting the Territory or other Property belonging to the United States; and nothing in this Con- 
stitution shall be so construed as to Prejudice any Claims of the United States, or of any particular 
State. 


Sec. 4. [Guarantee of Republican Government] 


The United States shall guarantee to every State in this Union a Republican Form of Govern- 
ment, and shall protect each of them against Invasion; and on Application of the Legislature, or of 
the Executive (when the Legislature cannot be convened) against domestic Violence. 


ARTICLE V. 


[Amendment of the Constitution] 


The Congress, whenever two thirds of both Houses shall deem it necessary, shall propose Amend- 
ments to this Constitution, or, on the Application of the Legislatures of two thirds of the several 
States, shall call a Convention for proposing Amendments, which, in either Case, shall be valid to 
all Intents and Purposes, as Part of this Constitution, when ratified by the Legislatures of three 
fourths of the several States, or by Conventions in three fourths thereof, as the one or the other 
Mode of Ratification may be proposed by the Congress; Provided that no Amendment which may 
be made prior to the Year One thousand eight hundred and eight shall in any Manner affect the 
first and fourth Clauses in the Ninth Section of the first Article; and that no State, without its 
Consent, shall be deprived of its equal Suffrage in the Senate. 


ARTICLE VI. 


[Debts, Supremacy, Oath] 


All Debts contracted and Engagements entered into, before the Adoption of this Constitution, 
shall be as valid against the United States under this Constitution, as under the Confederation. 

This Constitution, and the Laws of the United States which shall be made in Pursuance thereof; 
and all Treaties made, or which shall be made, under the Authority of the United States, shall be 
the supreme Law of the Land; and the Judges in every State shall be bound thereby, any Thing in 
the Constitution or Laws of any State to the Contrary notwithstanding. 

The Senators and Representatives before mentioned, and the Members of the several State 
Legislatures, and all executive and judicial Officers, both of the United States and of the several 
States, shall be bound by Oath or Affirmation, to support this Constitution; but no religious Test 
shall ever be required as a Qualification to any Office or public Trust under the United States. 
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Art, VII CONSTITUTION OF THE UNITED STATES Art. VII 


ARTICLE VII. 


[Ratification and Establishment] 


The Ratification of the Conventions of nine States shall be sufficient for the Establishment of 
this Constitution between the States so ratifying the Same. 


Done in Convention by the Unanimous Consent of the States present the Seventeenth Day of 
September in the Year of our Lord one thousand seven hundred and Eighty seven and of the 
Independance of the United States of America the Twelfth In witness whereof We have hereunto 
subscribed our Names, 


Go. WASHINGTON— 
President and deputy from Virginia 


New Hampshire 
JOHN LANGDON NICHOLAS GILMAN 
Massachusetts 
NATHANIEL GORHAM Rurus KING 
a Connecticut 
Wo. SAML. JOHNSON RoGEeR SHERMAN 
New York 
ALEXANDER HAMILTON 
New Jersey 3 
WIL: LIVINGSTON WM. PATERSON 
Davip BREARLEY JONA: DAYTON 
Pennsylvania 
B FRANKLIN THomas MIFFLIN 
Rost Morris Gro. CLYMER 
Tuos. FITZSIMONS JARED INGERSOLL 
JAMES WILSON Gouv Morris 
Delaware 
Gro: READ GUNNING BEDFORD jun 
JOHN DICKINSON RICHARD BASSETT 
JACO: BROOM 
Maryland 
JAMES McHENRY Dan of St 
DANL CARROLL 
Virginia 
JOHN BLAIR— JAMES MADISON JR. 
North Carolina 
Wo. BLountT Ricup. Dopss SPAIGHT 
Hu WILLIAMSON 
South Carolina 
J. RUTLEDGE CHARLES COTESWORTH PINCKNEY 


CHARLES PINCKNEY 


WILLIAM Few 


Attest: 
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Georgia 
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PIERCE BUTLER. 


ABR BALDWIN 


WILLIAM JACKSON, Secretary. 


Amend, I 


CONSTITUTION OF THE UNITED STATES 


Amend. V 


AMENDMENTS TO THE CONSTITUTION. 


Amend. 

I. Freedom of Religion, of Speech, and of the Press. 

II. Right to Keep and Bear Arms. 

III. Quartering of Soldiers. 

IV. Security from Unwarrantable Search and 
Seizure. 

V. Rights of Accused in Criminal Proceedings. 

VI. Right to Speedy Trial, Witnesses, etc. 

VII. Trial by Jury in Civil Cases. 

VIII. Bails, Fines, Punishments. 

IX. Reservation of Rights of the People. 

X. Powers Reserved to States or People. 

XI. __ Restriction of Judicial Power. 

XII. Election of President and Vice-President. 

XIII. Slavery Prohibited. 

XIV. Due Process - Equal Protection. 


Amend, 

XV. Right of Citizens to Vote. 

XVI. . Authorizing Income Taxes. 

XVII. Popular Election of Senators. 
XVIII. Prohibition of Intoxicating Liquors. 
XIX. Woman Suffrage. 

XX Executive and Legislative Terms. 


XXI. Repeal of Amendment XVIII. 


XXII. Presidential Tenure. 

XXIII. Representation of District of Columbia in 
Electoral College. 

XXIV. Poll Tax Prohibited. 

XXV. Executive Succession. 

XXVI. Rights of Eighteen-Year Olds to Vote. 

XXVII. Timing of compensation increase for members of 
congress. 


[AMENDMENT I] 
[Freedom of Religion, of Speech, and of the Press] 


Congress shall make no law respecting an establishment of religion, or prohibiting the free exer- 
cise thereof; or abridging the freedom of speech, or of the press; or the right of the people peaceably 
to assemble, and petition the Government for a redress of grievances. 


Compiler’s note.—The first 10 amendments to the 
constitution of the United States were proposed to the 
legislatures of the several states by the first congress, on 
the 25th of September, 1789. They were ratified by the fol- 
lowing states, and the notifications of ratification by the 
governors thereof were successively communicated by 
the president to congress: Delaware, January 28,1790; 


January 25,1790; New Jersey, November 20, 1789; New 
York, February 27, 1790; North Carolina, December 22, 
1789; Pennsylvania, March 10, 1790; Rhode Island, 
June 7, 1790; South Carolina, January 19, 1790; Vermont, 
November 38, 1791; and Virginia, December 15, 1791, The 
following of the 13 original states did not ratify until 
the year 1939: Connecticut, April 19; Georgia, March 18; 


Maryland, December 19,1789; New Hampshire, Massachusetts, March 2. 


[AMENDMENT IT] 
[Right to Keep and Bear Arms] 
A well regulated Militia, being necessary to the security of a free State, the right of the people to 
keep and bear Arms, shall not be infringed. 
[AMENDMENT ITT] 
[Quartering of Soldiers] 
No Soldier shall, in time of peace be quartered in any house, without the consent of the Owner, 
nor in time of war, but in a manner to be prescribed by law. 
[AMENDMENT IV] 
[Security from Unwarrantable Search and Seizure] 


The right of the people to be secure in their persons, houses, papers, and effects, against unrea- 
sonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon prob- 
able cause, supported by Oath or affirmation, and particularly describing the place to be searched, 
and the persons or things to be seized. 

[AMENDMENT V] 
[Rights of Accused in Criminal Proceedings] 


No person shall be held to answer for a capital, or otherwise infamous crime, unless on a pre- 
sentment or indictment of a Grand Jury, except in cases arising in the land or naval forces, or in 
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Amend. VI CONSTITUTION OF THE UNITED STATES Amend. XI 


the Militia, when in actual service in time of War or public danger; nor shall any person be subject 
for the same offense to be twice put in jeopardy of life or limb; nor shall he be compelled in any 
criminal case to be a witness against himself; nor be deprived of life, liberty, or property, without 
due process of law; nor shall private property be taken for public use, without just compensation. 
[AMENDMENT VI] 
[Right to Speedy Trial, Witnesses, etc. | 


In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by 
an impartial jury of the State and district wherein the crime shall have been committed, which 
district shall have been previously ascertained by law, and to be informed of the nature and cause 
of the accusation; to be confronted with the witnesses against him; to have compulsory process for 
obtaining witnesses in his favor, and to have the Assistance of Counsel for his defence. 

[AMENDMENT VII] 
[Trial by Jury in Civil Cases] © 


In Suits at. common law, where the value in controversy shall exceed twenty dollars, the right of 
trial by jury shall be preserved, and no fact tried by a jury, shall be otherwise re-examined in any 
Court of the United States, than according to the rules of the common law. 

[AMENDMENT VIII] 
[Bails, Fines, Punishments] 

Excessive bail shall not be required, nor excessive fines imposed, nor cruel and unusual punish- 
ments inflicted. 

[AMENDMENT IX] 
[Reservation of Rights of the People] 

The enumeration in the Constitution, of certain rights, shall not be construed to deny or dispar- 

age others retained by the people. 
[AMENDMENT X] 
| [Powers Reserved to States or People] 

The powers not delegated to the United States by the Constitution, nor prohibited by it to the 

States, are reserved to the States respectively, or to the people. 
[AMENDMENT XT] 
[Restriction of Judicial Power] 


The Judicial power to the United States shall not be construed to extend to any suit in law or 
equity, commenced or prosecuted against one of the United States by Citizens of another State, or 
by Citizens or Subjects of any Foreign State. 


Compiler’s note.—The Eleventh Amendment to the 1794); Massachusetts (June 26, 1794); New Hampshire 
constitution of the United States was submitted to the (June 16, 1794); New York (March 27, 1794); North 
legislatures of the several states by the third congress on Carolina (February 7,. 1795); Rhode Island (March 31, 
the 4th of March, 1794, and was declared to have been 1794); Vermont (between October 9 and November 9, 
ratified in a message from the president to congress dated 1794); and Virginia (November 18, 1794). South Carolina 
the 8th of January, 1798, when 12 authenticated ratifi- ratified on December 4, 1797, prior to the president’s mes- 
cations had been received. In fact, however, it’ had been sage, 
adopted by the required 12 states as early as the 7th of It resulted from the decision in ine case of Chisholm v. 
February, 1795: Connecticut (May 8, 1794); Delaware Georgia, 2 U.S. (2 Dall.) 419, 1 L. Ed. 440 (1793), in which 
(January 238, 1795); Georgia (November 29, 1794); it was held that a state was suable in the supreme court 
Kentucky (December 7, 1794); Maryland (December 26, by individual citizens of another state. 
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Amend. XII CONSTITUTION OF THE UNITED STATES Amend. XIII, § 2 


[AMENDMENT XIT] 
[Election of President and Vice-President] 


The Electors shall meet in their respective states and vote by ballot for President and Vice- 
President, one of whom, at least, shall not be an inhabitant of the same state with themselves; 
they shall name in their ballots the person voted for as President, and in distinct ballots the 
person voted for as Vice-President, and they shall make distinct list of all persons voted for as 
President, and of all persons voted for as Vice-President, and of the number of votes for each, 
which lists they shall sign and certify, and transmit sealed to the seat of the government of the 
United States, directed to the President of the Senate;—The President of the Senate shall, in 
the presence of the Senate and House of Representatives, open all the certificates and the votes 
shall then be counted;—The person having the greatest number of votes for President, shall be 
the President, if such number be a majority of the whole number of Electors appointed; and if 
no person have such majority, then from the persons having the highest numbers not exceeding 
three on the list of those voted for as President, the House of Representatives shall choose imme- 
diately, by ballot, the President. But in choosing the President, the votes shall be taken by states, 
the representation from each state having one vote; a quorum for this purpose shall consist of a 
member or members from two-thirds of the states, and a majority of all the states shall be neces- 
sary to a choice. And if the House of Representatives shall not choose a President whenever the 
right of choice shall devolve upon them, before the fourth day of March next following, then the 
Vice-President shall act as President, as in the case of the death or other constitutional disabil- 
ity of the President.—The person having the greatest number of votes as Vice-President, shall 
be the Vice-President, if such number be a majority of the whole number of Electors appointed, 
and if no person have a majority, then from the two highest numbers on the list, the Senate shall 
choose the Vice-President; a quorum for the purpose shall consist of two-thirds of the whole 
number of Senators, and a majority of the whole number shall be necessary to a choice. But 
no person constitutionally ineligible to the office of President shall be eligible to that of Vice- 
President of the United States. 


Compiler’s note.—The Twelfth Amendment to the ratified by the legislatures of three-fourths of the 17 
constitution of the United States was submitted to the states: Georgia, Kentucky, Maryland, New Jersey, New 
legislatures of the several states by the eighth congress, York, North Carolina, Ohio, Pennsylvania, Rhode Island, 
on the 12th of December, 1803, in lieu of the original South Carolina, Tennessee, Vermont and Virginia. 
third paragraph of the first section of the second article; This amendment resulted from the Adams-Jefferson- 
and was declared in a proclamation of the secretary of Burr election contest for the presidency. 


state, dated the 25th of September, 1804, to have been 


[AMENDMENT XIIT] 
Sec. 1. [Abolition of Slavery] 


Neither slavery nor involuntary servitude, except as a punishment for crime whereof the party 
shall have been duly convicted, shall exist within the ee States, or any place subject to their 
jurisdiction. 

Sec. 2. [Power to Enforce this Article] 


Congress shall have power to enforce this article by appropriate legislation. 


Compiler’s note.—The Thirteenth Amendment to the Georgia, Illinois, Indiana, Kansas, Louisiana, Maine, 
constitution of the United States was submitted to the Maryland, Massachusetts, Michigan, Minnesota, Missouri, 
legislatures of the several states by the thirty-eighth con- Nevada, New Hampshire, New York, North Carolina, Ohio, 
gress, on the 1st of February, 1865, and was declared, in Pennsylvania, Rhode Island, South Carolina, Tennessee, 
a proclamation of the secretary of state, dated the 18th of Vermont, Virginia, West Virginia and Wisconsin. Subsequent 
December, 1865, to have been ratified by the legislatures of to the proclamation, it was ratified by California, Delaware, 
27 of the 36 states, viz.: Alabama, Arkansas, Connecticut, Florida, Iowa, New Jersey, Oregon and Texas. 
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Amend. XIV, § 1 CONSTITUTION OF THE UNITED STATES Amend. XIV, § 5 


[AMENDMENT XTV] 
Sec. 1. [Citizenship Rights Not to Be Abridged by States] 


All persons born or naturalized in the United States and subject to the jurisdiction thereof, are 
citizens of the United States and of the State wherein they reside. No State shall make or enforce 
any law which shall abridge the privileges or immunities of citizens of the United States; nor shall 
any State deprive any person of life, liberty, or property, without due process of law; nor deny to 
any person within its jurisdiction the equal protection of the laws. 


Sec. 2. [Apportionment of Representatives in Congress] 


Representatives shall be apportioned among the several States according to their respective 
numbers, counting the whole number of persons in each State, excluding Indians not taxed. But 
when the right to vote at any election for the choice of electors for President and Vice-President of 
the United States, Representatives in Congress, the Executive and Judicial officers of a State, or 
the members of the Legislature thereof, is denied to any of the male inhabitants of such State, be- 
ing twenty-one years of age, and citizens of the United States, or in any way abridged, except for 
participation in rebellion, or other crime, the basis of representation therein shall be reduced in the 
proportion which the number of such male citizens shall bear to the whole number of male citizens 
twenty-one years of age in such State. 


Sec. 3. [Persons Disqualified from Holding Office] 


No person shall be a Senator or Representative in Congress, or elector of President and Vice 
President, or hold any office, civil or military, under the United States, or under any State, who, 
having previously taken an oath, as a member of Congress, or as an officer of the United States, or 
as a member of any State legislature, or as an executive or judicial officer of any State, to support 
the Constitution of the United States, shall have engaged in insurrection or rebellion against the 
same, or given aid or comfort to the enemies thereof. But Congress may by a vote of two-thirds of 
each House, remove such disability. 


Sec. 4. [What Public Debts are Valid] 


The validity of the public debt of the United States, authorized by law, including debts incurred 
for payment of pensions and bounties for services in suppressing insurrection or rebellion, shall 
not be questioned. But neither the United States nor any State shall assume or pay any debt or 
obligation incurred in aid of insurrection or rebellion against the United States, or any claim for 
the loss or emancipation of any slave; but all such debts, obligations and claims shall be held il- 
legal and void. 


Sec. 5. [Power to Enforce This Article] 


The Congress shall have power to enforce, by appropriate legislation, the provisions of this ar- 
ticle. 


Compiler’s note.—The Fourteenth Amendment to to the constitution of the United States, duly proposed 
the constitution of the United States was submitted to by two-thirds of each house of the thirty-ninth congress: 
the legislatures of the several states by the thirty-ninth “Therefore, Resolved, That said fourteenth article is 
congress, on the 16th day of June, 1866. On the 21st of hereby declared to be a part of the Constitution of the 
July, 1868, congress adopted and transmitted to the de- United States, and it shall be duly promulgated as such 
partment of state a concurrent resolution, declaring by the secretary of state.” The secretary of state accord- 
that the legislatures of the states of Alabama, Arkansas, ingly issued a proclamation, dated the 28th of July, 1868, 
Connecticut, Florida, Illinois, Indiana, Iowa, Kansas, declaring that the proposed Fourteenth Amendment 
Louisiana, Maine, Massachusetts, Michigan, Minnesota, had been ratified, in the manner hereafter mentioned, 
Mississippi, Missouri, Nebraska, Nevada, New by the legislatures of 30 of the 36 states, viz.: Alabama, 
Hampshire, New Jersey, New York, North Carolina, Ohio, July 18, 1868; Arkansas, April 6, 1868; Connecticut, 
Oregon, Pennsylvania, Rhode Island, South Carolina, June 30, 1866; Florida, June 9, 1868; Georgia rejected it 
Tennessee, Vermont, West Virginia and Wisconsin, be- November 138, 1866, and ratified it July 21, 1868; Illinois 
ing three-fourths and more of the several states of the ratified it January 15, 1867; Indiana, January 29, 1867; 
union, had ratified the fourteenth article of amendment Iowa, April 8, 1868; Kansas, January 18, 1867; Louisiana, 

13 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


Amend. XV, § 1 ; CONSTITUTION OF THE UNITED STATES Amend, XVI 


July 9, 1868; Maine, January 19, 1867; Massachusetts, February 138, 1867; Rhode Island, February 7, 1867; 
March 20, 1867; Michigan, February 15, 1867; Minnesota, South Carolina rejected it December 20, 1866, and rati- 
February 1, 1867; Missouri, January. 26, 1867; Nebraska, fied it July 9, 1868; Tennessee ratified it July 19, 1866; 
June 15, 1867; Nevada, January 22, 1867; New Vermont, November 9, 1866; West Virginia, January 16, 
Hampshire, July 7, 1866; New Jersey, September 11, 1866 1867; and Wisconsin, February 13, 1867. Georgia again 
(and the legislature of the same state passed a resolu- ratified the amendment February 2, 1870. Texas rejected 
tion in April, 1868, to withdraw its consent to it); New it November 1, 1866, and ratified it February 18, 1870. 
York ratified it January 10, 1867; North Carolina rejected Virginia rejected it January 19, 1867, and ratified it 
it December 4, 1866, and ratified it July 4, 1868; Ohio October 8, 1869; Delaware rejected it February 8, 1867, 
ratified it January 11, 1867 (and the legislature of the and ratified it February 12, 1901, The amendment was 
same state passed a resolution in January, 1868, to with- rejected by Kentucky January 10, 1867; by Maryland 
draw its consent to it); Oregon ratified it September 19, March 23, 1867. 


1866 (and “withdrew” October, 1868); Pennsylvania, 


[AMENDMENT XV] 
Sec. 1. [Negro Suffrage] 
The right of citizens of the United States to vote shall not be denied or abridged by the United 
States or by any State on account of race, color, or previous condition of servitude. 
Sec. 2. [Power to Enforce This Article] 
The Congress shall have power to enforce this article by appropriate legislation. 


Compiler’s note.—The Fifteenth Amendment. to 1870; Missouri, January 7, 1870; Nebraska, February 17, 
the constitution of the United States was submitted 1870; Nevada, March 1, 1869; New Hampshire, July 1, 
to the legislatures of the several states by the fortieth 1869; New York, April 14, 1869 (and the legislature of 
congress, on the 27th of February, 1869, and was de- the same state passed a resolution January 5, 1870, to 
clared in a proclamation of the secretary of state, dated withdraw its consent to it); North Carolina, March 5, 
March 30, 1870, to have been ratified by the legislatures 1869; Ohio, January 27, 1870; Pennsylvania, March 25, 
of 29 of the 37 states. The dates of these ratifications 1869; Rhode Island, January 18, 1870; South Carolina, 
were: Alabama, November 16, 1869; Arkansas, March 15, March 15, 1869; Texas, February 18, 1870; Vermont, 
1869; Connecticut, May 19, 1869; Florida, June 14, 1869; October 20, 1869; Virginia, October 8, 1869; West Virginia, 
Georgia, February 2, 1870; Illinois, March 5, 1869; Indiana, March 38, 1869; Wisconsin, March 9, 1869. 

May 14, 1869; Iowa, February 3, 1870; Kansas, January 19, Subsequently, New Jersey (February 15, 1871), 
1870; Louisiana, March 5, 1869; Maine, March 11, 1869; Delaware (February 12, 1901) and California (April 3, 
Massachusetts, March 12, 1869; Michigan, March 8, 1869; 1962) adopted the amendment. 


Minnesota, January 13, 1870; Mississippi, January 17, 


[AMENDMENT XVI] 
[Authorizing Income Taxes] 


The Congress shall have power to lay and collect taxes on incomes, from whatever source de- 
rived, without apportionment among the several States, and without regard to any census or enu- 
meration. 


Compiler’s note.—The Sixteenth Amendment was sub- March 7, 1910; Missouri, March 16, 1911: Montana, 
mitted to the legislatures of the several states, there being January 27, 1911; Nebraska, February 9, 1911; Nevada, 
then 48 states, by resolution of congress passed on July 12, January 31, 1911; New Jersey, February 4, 1913; New 
1909, at the first session of the sixty-first congress, and Mexico, February 3, 1913; New York, July 12, 1911; North 
was ratified according to a proclamation of the secretary of Carolina, February 11, 1911; North Dakota, February 17, 
state dated February 25, 1913, by the legislatures of the fol- 1911; Ohio, January 19, 1911; Oklahoma, March 10, 1910; 
lowing states: Alabama, August 10, 1909; Arizona, April 3, Oregon, January 23, 1911; South Carolina, February 19, 
1912; Arkansas, April 22, 1911; California, January 31, 1910; South Dakota, February 1, 1911; Tennessee, April 7, 
1911; Colorado, February 15, 1911; Delaware, February 3, 1911; Texas, August 16, 1910; Vermont, February 19, 1918; 
1913; Georgia, August 3, 1910; Idaho, January 20, 1911; Washington, January 26, 1911; Wisconsin, May 16, 1911; 
Illinois, March 1, 1910; Indiana, January 30, 1911; Iowa, West Virginia, January 31, 1913; Wyoming, February 3, 
February 24,1911; Kansas, March 2, 1911; Kentucky, 1913. 

February 8, 1910; Louisiana, June 28, 1912; Maine, Subsequently, Massachusetts (March 4, 1918) and New 
March 31, 1911; Maryland, April 8, 1910; Michigan, Hampshire (March 7, 1913) ratified the amendment. 


February 23, 1911; Minnesota, June 11, 1912; Mississippi, 
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Amend. XVII 


CONSTITUTION OF THE UNITED STATES 


Amend, XIX 


[AMENDMENT XVII] 


[Popular Election of Senators] 


The Senate of the United States shall be composed of two Senators from each State, elected by 
the people thereof, for six years; and each Senator shall have one vote. The electors in each State 
shall have the qualifications requisite for electors of the most numerous branch of the State legis- 


latures. 


When vacancies happen in the representation of any State in the Senate, the executive author- 
ity of such State shall issue writs of election to fill such vacancies: Provided, That the legislature 
of any State may empower the executive thereof to make temporary appointment until the people 
fill the vacancies by election as the legislature may direct. 

This amendment shall not be so construed as to affect the election or term of any Senator chosen 


before it becomes valid as part of the Constitution. 


Compiler’s note.—The Seventeenth Amendment to 
the constitution of the United States was submitted to 
the legislatures of the several states by the sixty-second 
congress on the 16th day of May, 1912, and was declared, 
in a proclamation of the secretary of state, dated the 
31st of May, 1913, to have been ratified by the legislatures 
of the states of Arizona, Arkansas, California, Colorado, 
Connecticut, Idaho, Illinois, Indiana, Iowa, Kansas, 


Maine, Massachusetts, Michigan, Minnesota, Missouri, 
Montana, Nebraska, Nevada, New Hampshire, New 
Jersey, New Mexico, New York, North Carolina, North 
Dakota, Ohio, Oklahoma, Oregon, Pennsylvania, South 
Dakota, Tennessee, Texas, Vermont, Washington, West 
Virginia, Wisconsin and Wyoming, 

The state of Louisiana ratified the amendment after the 
issuance of the proclamation. 


[AMENDMENT XVIII] 
Sec. 1. [National Liquor Prohibition] 


After one year from the ratification of this article the manufacture, sale, or transportation of in- 
toxicating liquors within, the importation thereof into, or the exportation thereof from the United 
States and all territory subject to the jurisdiction thereof for beverage purposes is hereby prohib- 


ited. 


Sec. 2. [Power to Enforce This Article] 


The Congress and the several States shall have concurrent power to enforce this article by ap- 


propriate legislation. 


Sec. 3. [Ratification within Seven Years] 


This article shall be inoperative unless it shall have been ratified as an amendment to the 
Constitution by the legislatures of the several States, as provided in the Constitution, within 
seven years from the date of the submission hereof to the States by the Congress. 


Compiler’s note.—The Eighteenth Amendment to the 
constitution of the United States was submitted to the leg- 
islatures of the several states by the sixty-fifth congress, on 
the 17th of December, 1917, and was declared, in a procla- 
mation of the secretary of state, dated the 29th of January, 
1919, to have been ratified by the legislatures of the states 
of Alabama, Arizona, Arkansas, California, Colorado, 
Delaware, Florida, Georgia, Idaho, Illinois, Indiana, 
Iowa, Kansas, Kentucky, Louisiana, Maine, Maryland, 
Massachusetts, Michigan, Minnesota, Mississippi, Missouri, 


Montana, Nebraska, Nevada, New Hampshire, New 
Mexico, New York, North Carolina, North Dakota, Ohio, 
Oklahoma, Oregon, Pennsylvania, South Carolina, South 
Dakota, Tennessee, Texas, Utah, Vermont, Virginia, 
Washington, West Virginia, Wisconsin and Wyoming. 

Subsequent to the issuance of the proclamation, the 
amendment was ratified by Connecticut, New Jersey, New 
York, Pennsylvania and Vermont, 

This amendment was repealed by Amendment 21. 


[AMENDMENT XIX] 
[Woman Suffrage] 


The right of citizens of the United States to vote shall not be denied or abridged by the United 
States or by any State on account of sex. Congress shall have power to enforce this article by ap- 


propriate legislation. 
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Amend, XX CONSTITUTION OF THE UNITED STATES Amend. XX, § 6 


Compiler’s note.—The Nineteenth Amendment to the Kentucky, Maine, Massachusetts, Michigan, Minnesota, 
constitution of the United States was submitted to the Missouri, Montana, Nebraska, Nevada, New Hampshire, 
legislatures of the several states by the sixty-sixth con- New Jersey, New Mexico, New York, North Dakota, Ohio, 
gress, on the fifth of June, 1919, and was declared, in a Oklahoma, Oregon, Pennsylvania, Rhode Island, South 
proclamation of the secretary of state, dated the 26th of Dakota, Tennessee, Texas, Utah, Vermont, Washington, 
August, 1920, to have been ratified by the legislatures West Virginia, Wisconsin and Wyoming. 
of the states of Arizona, Arkansas, California, Colorado, The amendment was subsequently ratified by Florida, 
Connecticut, Idaho, Illinois, Indiana, Iowa, Kansas, Georgia, Louisiana and Virginia. 

[AMENDMENT XX] 


Sec. 1. [Terms of Office] 


The terms of the President and Vice President shall end at noon on the 20th day of January, 
and the terms of the Senators and Representatives at noon on the 3d day of January, of the years 
in which such terms would have ended if this article had not been ratified; and the terms of their 
successors shall then begin. 


Sec. 2. [Time of Convening Congress] 


The Congress shall assemble at least once in every year, and such meeting shall begin at noon 
on the 3d day of January, unless they shall by law appoint a different day. 


Sec. 3. [Death of President Elect] 


If, at the time fixed for the beginning of the term of the President, the President elect shall have 
died, the Vice President elect shall become President. If a President shall not have been chosen 
before the time fixed for the beginning of his term, or if the President elect shall have failed to 
qualify, then the Vice President elect shall act as President until a President shall have qualified; 
and the Congress may by law provide for the case therein neither a President elect nor a Vice 
President elect shall have qualified, declaring who shall then act as President, or the manner in 
which one who is to act shall be selected, and such person shall act accordingly until a President 
or Vice President shall have qualified. 


Sec. 4. [Election of the President] 


The Congress may by law provide for the case of the death of any of the persons from whom the 
House of Representatives may choose a President whenever the right of choice shall have devolved 
upon them, and for the case of the death of any of the persons from whom the Senate may choose a 
Vice President whenever the right of choice shall have devolved upon them. 


Sec 5. [Effective Date of Sections 1 and 2] 
Sections 1 and 2 shall take effect on the 15th day of October following the ratification of this . 
article. 


Sec. 6. [Ratification within Seven Years] 


This article shall be inoperative unless it shall have been ratified as an amendment to the Con- 
stitution by the legislatures of three-fourths of the several States within seven years from the date 
of its submission. 


Compiler’s note.—The Twentieth Amendment to the Kentucky, Louisiana, Maine, Maryland, Massachusetts, 


constitution of the United States was submitted to the Michigan, Minnesota, Mississippi, Missouri, Montana, 
legislatures of the several states by the seventy-second Nebraska, Nevada, New Jersey, New Hampshire, New 
congress, on the 8rd day of March, 1932, and was de- Mexico, New York, North Carolina, North Dakota, Ohio, 
clared in a proclamation of the secretary of state, dated Oklahoma, Pennsylvania, Rhode Island, South Carolina, 
the 6th day of February,1933, to have been ratified. South Dakota, Tennessee, Texas, Utah, Vermont, Virginia, 
The following states have ratified: Alabama, Arizona, Washington, West Virginia, Wisconsin and Wyoming. 
Arkansas, California, Colorado, Connecticut, Delaware, This amendment’ renders obsolete the second para- 
Florida, Georgia, Idaho, Illinois, Iowa, Indiana, Kansas, graph of art. I, § 4, of the original constitution. 
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Amend, XXI, § 1 


CONSTITUTION OF THE UNITED STATES 


Amend. XXIII, §:1 


[AMENDMENT XXT] 
Sec. 1. [National Liquor Prohibition Repealed] 


The eighteenth article of amendment to the Constitution of the United States is hereby repealed. 


Sec. 2. [Transportation of Liquor into “Dry” States] 


The transportation or importation into any State, Territory, or possession of the United States 
for delivery or.use therein of intoxicating liquors, in violation of the laws thereof, is hereby prohib- 


ited. 


Sec. 3. [Ratification within Seven Years] 


This article shall be inoperative unless it shall have been ratified as an amendment to the Con- 
stitution by conventions in the several States, as provided in the Constitution, within seven years 
from the date of the submission hereof to the States by the Congress. 


Compiler’s note.—The Twenty-First Amendment 
to the constitution of the United States was submitted 
to the several states by the seventy-second congress on 
the 20th day of February, and was declared, in a proc- 
lamation by the secretary of state, dated the 5th day of 
December, 1933, to have been ratified by conventions in 
the states of Alabama, Arizona, Arkansas, California, 
Colorado, Connecticut, Delaware, Florida, Idaho, Illinois, 


Indiana, Iowa, Kentucky, Maryland, Massachusetts, 
Michigan, Minnesota, Missouri, Nevada, New Hampshire, 
New Jersey, New Mexico, New York, Ohio, Oregon, 
Pennsylvania, Rhode Island, Tennessee, Texas, Utah, 
Vermont, Virginia, Washington, West Virginia, Wisconsin 
and Wyoming. 

Subsequently the states of Maine and Montana ratified. 


[AMENDMENT XXIT] 
Sec. 1. [Terms of Office of the President] 


No person shall be elected to the office of the President more than twice, and no person who has 
held the office of President, or acted as President, for more than two years of a term to which some 
other person was elected President shall be elected to the office of the President more than once. 
But this Article shall not apply to any person holding the office of President, when this Article was 
proposed by the Congress, and shall not prevent any person who may be holding the office of Presi- 
dent or acting as President, during the term within which this Article becomes operative from 
holding the office of President or acting as President during the remainder of such term. 


Sec. 2. [Ratification within Seven Years] 


This article shall be inoperative unless it shall have been ratified as an amendment to the Con- 
stitution by the legislatures of three-fourths of the several States within seven years from the date 
of its submission to the States by the Congress. 


Compiler’s note.—The Twenty-Second Amendment to 
the constitution of the United States was submitted to the 
legislatures of the several states by a joint resolution of the 
eightieth congress, first session, passed March 24, 1947, 
and was declared in a proclamation of the administrator 
of general services, dated March 1, 1951, to have been rati- 
fied by the legislatures of Arkansas, California, Colorado, 
Connecticut, Delaware, Georgia, Idaho, Illinois, Indiana, 


Iowa, Kansas, Louisiana, Maine, Michigan, Mississippi, 
Missouri, Montana, Nebraska, Nevada, New Hampshire, 
New Jersey, New Mexico, New York, North Carolina, 
North Dakota, Ohio, Oregon, Pennsylvania, South Dakota, 
Tennessee, Texas, Utah, Vermont, Virginia, Wisconsin and 
Wyoming. 

Subsequently, the amendment was ratified by Alabama, 
Florida, Maryland and South Carolina. 


[AmenpMent XXII] 
Sec. 1. [Electors for President and Vice President in District of Columbia] 


The District constituting the seat of Government of the United States shall appoint in such 
manner as the Congress may direct: 

A number of electors of President and Vice President equal to the whole number of Senators 
and Representatives in Congress to which the District would be entitled if it were a State, but in 
no event more than the least populous State; they shall be in addition to those appointed by the 


ie 
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States, but they shall be considered, for the purposes of the election of President and Vice Presi- 
dent, to be electors appointed by a State; and they shall meet in the District and perform such du- 
ties as provided by the twelfth article of amendment. 


Sec. 2. [Power to Enforce Article] 
The Congress shall have power to enforce this article by appropriate legislation. 


Compiler’s note.—The Twenty-Third Amendment Delaware, Hawaii, Idaho, Illinois, Indiana, Iowa, Kansas, 
to the constitution of the United States was submitted Maine, Maryland, Massachusetts, Michigan, Minnesota, 
to the legislatures of the several states by a joint resolu- Missouri, Montana, Nebraska, Nevada, New Hampshire, 
tion of the eighty-sixth congress, second session, passed New Jersey, New Mexico, New York, North Dakota, Ohio, 
June 16, 1960, and was declared ina proclamation of the Oklahoma, Oregon, Pennsylvania, Rhode Island, South 
administrator of general services, dated April 3, 1961, Dakota, Tennessee, Utah, Vermont, Washington, West 
to have been ratified by the legislatures of the states Virginia, Wisconsin and Wyoming. 


of Alaska, Arizona, California, Colorado, Connecticut, 


[AMENDMENT XXTV] 
Sec. 1. [Poll Tax Payment Not Required to Vote in Federal Elections] 


The right of citizens of the United States to vote in any primary or other election for President 
or Vice President, for electors for President or Vice President, or for Senator or Representative in 
Congress, shall not be denied or abridged by the United States or any State by reason of failure to 
pay any poll tax or other tax. 


Sec. 2. [Power to Enforce Article] 


The Congress shall have power to enforce this article by appropriate legislation. 


Compiler’s note.—The Twenty-Fourth Amendment to Hawaii, Idaho, Illinois, Indiana, Iowa, Kansas, Kentucky, 
the constitution of the United States was submitted to the Maine, Maryland, Massachusetts, Michigan, Minnesota, 
legislatures of the several states by a joint resolution of the Missouri, Montana, Nebraska, Nevada, New Hampshire, 
eighty-seventh congress, second session, passed August 27, New Jersey, New Mexico, New York, North Dakota, Ohio, 
1962, and was declared in a proclamation of the adminis- ' Oregon, Pennsylvania, Rhode Island, South Dakota, 
trator of general services, dated February 4, 1964, to have Tennessee, Utah, Vermont, Washington, West Virginia and 
been ratified by the legislatures of the states of Alaska, Wisconsin, 


California, Colorado, Connecticut, Delaware, Florida, * 


[AMENDMENT XXV] 
Sec. 1. [Succession upon Death, Resignation or Removal of President] 
In case of the removal of the President from office or of his death or resignation, the Vice Presi- 
dent shall become President. 
Sec. 2. [Vacancy in Office of Vice President] 


Whenever there is a vacancy in the office of the Vice President, the President shall nominate a 
Vice President who shall take office upon confirmation by a majority vote of both Houses of Con- 
gress. 


Sec. 3. [Declaration by President of Inability to Perform Duties] 


Whenever the President transmits to the President pro tempore of the Senate and the Speaker 
of the House of Representatives his written declaration that he is unable to discharge the powers 
and duties of his office, and until he‘transmits to them a written:declaration to the contrary, such 
powers and duties shall be discharged by the Vice President as Acting President. 
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Sec. 4. [Declaration of President’s Disability by Vice President and Other Officers; 
Determination of Issue] 


Whenever the Vice President and a majority of either the principal officers of the executive de- 
partments or of such other body as Congress may by law provide, transmit to the President pro 
tempore of the Senate and the Speaker of the House of Representatives their written declaration 
that the President is unable to discharge the powers and duties of his office, the Vice President 
shall immediately assume the powers and duties of the office as Acting President. 

Thereafter, when the President transmits to the President pro tempore of the Senate and the 
Speaker of the House of Representatives his written declaration that no inability exists, he shall 
resume the powers and duties of his office unless the Vice President and a majority of either the 
principal officers of the executive department or of such other body as Congress may by law pro- 
vide, transmit within four days to the President pro tempore of the Senate and the Speaker of 
the House of Representatives their written declaration that the President is unable to discharge 
the powers and duties of his office. Thereupon Congress shall decide the issue, assembling within 
forty-eight hours for that purpose if not in session. If the Congress, within twenty-one days after 
receipt of the latter written declaration, or, if Congress is not in session, within twenty-one days 
after Congress is required to assemble, determines by two-thirds vote of both Houses that the 
President is unable to discharge the powers and duties of his office, the Vice President shall con- 
tinue to discharge the same as Acting President; otherwise, the President shall resume the powers 


and duties of his office. 


Compiler’s note.—The Twenty-Fifth Amendment 
to the constitution of the United States was submitted 
to the legislatures of the several states by a joint reso- 
lution of the eighty-ninth congress, first session, passed 
July 6, 1965, and was declared in a proclamation of the 
administrator of general services, dated February 23, 
1967, to have been ratified. The following states have 
ratified; Alabama, Alaska, Arizona, Arkansas, California, 
Colorado, Connecticut, Delaware, Florida, Hawaii, Idaho, 


Illinois, Indiana, Iowa, Kansas, Kentucky, Louisiana, 
Maine, Maryland, Massachusetts, Michigan, Minnesota, 
Mississippi, Missouri, Montana, Nebraska, Nevada, New 
Hampshire, New Jersey, New Mexico, New York, North 
Carolina, Ohio, Oklahoma, Oregon, Pennsylvania, Rhode 
Island, South Dakota, Tennessee, Texas, Utah, Vermont, 
Virginia, Washington, West Virginia, Wisconsin and 
Wyoming, 


[AMENDMENT XXVI] 
Sec. 1. [Voting by Persons Eighteen Years of Age] 


The right of citizens of the United States, who are eighteen years of age or older, to vote shall not 
be denied or abridged by the United States or by any State on account of age. 


Sec. 2. [Power to Enforce Article] 


The Congress shall have power to enforce this article by appropriate legislation. 


Compiler’s note.—The Twenty-Sixth Amendment 
to the constitution of the United States was submitted 
to the legislatures of the several states by a joint resolu- 
tion of the ninety-second congress, first session, passed 
March 23, 1971, and was declared in a proclamation of 
the administrator of general services, dated July 5, 1971, 
to have been ratified by the legislatures of the states of 
Alabama, Alaska, Arizona, Arkansas, California, Colorado, 


Connecticut, Delaware, Hawaii, Idaho, Illinois, Indiana, 
Iowa, Kansas, Louisiana, Maine, Maryland, Massachusetts, 
Michigan, Minnesota, Missouri, Montana, Nebraska, New 
Hampshire, New Jersey, New York, North Carolina, Ohio, 
Oklahoma, Oregon, Pennsylvania, Rhode Island, South 
Carolina, Tennessee, Texas, Vermont, Washington, West 
Virginia and Wisconsin. 


[AMENDMENT XXVII] 


[Timing of compensation increase for members of congress. | 


No law, varying the compensation for the services of the Senators and Represent shall take ef- 
fect, until an election of Representatives shall have intervened. 


Compiler’s notes.—The Twenty-Seventh Amendment 
to the constitution of the United States was submitted 
to the legislatures of the several states in 1789 and was 


certified by the Archivist of the United States on May 18, 
1992, by virtu ratification by the required majority of stat 
Mexico ratified the amendment in 1986. 
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CONSTITUTION 
OF THE 
STATE OF NEW MEXICO 
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Preamble 
Art. 
I. Name and Boundaries. 
II. Bill of Rights, 1 to 24 
III. Distribution of Powers, 1 
IV. Legislative Department, 1 to 42 
V. Executive Department, 1 to 17 
VI. Judicial Department, 1 to 39 
VII. Elective Franchise, 1 to 5 
VIII. Taxation and Revenue, 1 to 16 
IX. State, County and Municipal Indebtedness, 1 to 16 
X. County and Municipal Corporations, 1 to 11 
XI. Corporations Other Than Municipal, 1 to 20 
XII. Education, 1 to 15 
XIII. Public Lands, 1 to 3 
XIV. Public Institutions, 1 to 3 
XV. Agriculture and Conservation, 1 to 2 
XVI. Irrigation and Water Rights, 1 to 6 
XVII. Mines and Mining, 1 to 2 
XVIII. Militia, 1 to 2 
XIX. Amendments, 1 to 5 
XX. Miscellaneous, 1 to 22 
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XXIII. Intoxicating Liquors [Repealed] 
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PREAMBLE 


We, the people of New Mexico, grateful to Almighty God for the blessings of liberty, in order to 
secure the advantages of a state government, do ordain and establish this constitution. 


ARTICLE I 
Name and Boundaries 


The name of this state is New Mexico, and its boundaries are as follows: 

Beginning at the point where the thirty-seventh parallel of north latitude intersects the one 
hundred and third meridian west from Greenwich; thence along said one hundred and third me- 
ridian to the thirty-second parallel of north latitude; thence along said thirty-second parallel to 
the Rio Grande, also known as the Rio Bravo del Norte, as it existed on the ninth day of Septem- 
ber, one thousand eight hundred and fifty; thence, following the main channel of said river, as it 
existed on the ninth day of September, one thousand eight hundred and fifty, to the parallel of 
thirty-one degrees forty-seven minutes north latitude; thence west one hundred miles to a point; 
thence south to the parallel of thirty-one degrees twenty minutes north latitude; thence along 
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Art. IT, §1 


said parallel of thirty-one degrees twenty minutes, to the thirty-second meridian of longitude west 
from Washington; thence along said thirty-second meridian to the thirty-seventh parallel of north 
latitude; thence along said thirty-seventh parallel to the point of beginning. 


ARTICLE I 
Bill of Rights 


oO 
io) 


Supreme law of the land. 

Popular sovereignty. 

Right of self-government. 

Inherent rights. 

Rights under Treaty of Guadalupe Hidalgo preserved. 

Right to bear arms. 

Habeas corpus. 

Freedom of elections, 

Military power subordinate; quartering of soldiers. 

. Searches and seizures. 

11. Freedom of religion. 

12. Trial by jury; less than unanimous verdicts in civil 
cases. 

Bail; excessive fines; cruel and unusual punishment. 


$0 G02 STO) OU CO NE 


— 
oO 


13, 


Sec. 1. [Supreme law of the land.] 


Sec. 

14, Indictment and information; grand juries; rights of 
accused. 

Self-incrimination; double jeopardy. 

Treason. 

Freedom of speech and press; libel, 

Due process; equal protection; sex discrimination. 

Retroactive laws; bills of attainder; impairment of 
contracts. 

Eminent domain, 

. Imprisonment for debt. 

[Alien landownership.|[Repealed.] 

Reserved rights. 

Victim's rights. 


15. 
16. 
14 @ 
18. 
19, 


The state of New Mexico is an inseparable part of the federal union, and the constitution of the 


United States is the supreme law of the land. 


Comparable provisions. — Utah Const., art. I, § 3. 
ANNOTATIONS 


Actions under contracts clause of United States 
constitution. — Actions against the state under the con- 
tracts clause are barred by sovereign immunity because 
the contract clause does not provide for claims for money 
damages. Manning v. New Mexico Energy, Minerals & 
Natural Res. Dep't, 2006-NMSC-027, 140 N.M. 528, 144 
P.3d 87, aff'g in part, rev'g in part, 2004-NMCA-052, 135 
N.M. 487, 90 P.3d 506, cert. denied, 549 U.S. 1051, 127 S. 
Ct. 663, 166 L. Ed. 2d 513 (2006). 

Restitution of amounts discharged in bankruptcy. 


— The supremacy clause of the U.S. constitution does not 


preclude the district court from ordering the defendant to 
make restitution to the victims of his fraud of debts that 
had been discharged by the bankruptcy court. State v. Col- 
lins, 2007-NMCA-106, 142 N.M. 419, 166 P.3d 480, cert. 
denied, 2007-NMCERT-008, 142 N.M. 434, 166 P.3d 1088. 

Judgment offending public policy of New Mexico, — 
The fact that a judgment entered by a foreign court could not 
have been entered by a New Mexico court, because it would 
have offended the public policy of New Mexico, will not per- 
mit the courts of New Mexico to deny it full faith and credit 
as required under US. Const., art. IV, § 1. Delaney v, First 
Nat'l Bank, 1963-NMSC-160, 73 N.M. 192, 386 P.2d 711, 

Law reviews. — For article, "Reticent Revolution: 
Prospects for Damage Suits Under the New Mexico Bill of 
Rights," see 25 N.M. L. Rev, 173 (1995). 

For article, "The Federalism Revolution," see 31 N.M. L, 
Rev. 7 (2001). 

For article, "Supreme Court Update," see 31 N.M. L. 
_ Rev. 31 (2001). 

For article, "Developing the Eighth Amendment of 
Those 'Least Deserving' of Punishment: Statutory Manda- 
tory Minimum for Non-Capital Offense Can Be 'Cruel and 
Unusual' When Imposed on Mentally Retarded Children", 
see 34 N.M. L. Rev. 35 (2004). 
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For article, "Overbreadth Outside the First Amend- 
ment", see 34 N.M. L. Rev. 53 (2004). 

For note and comment, "Indirect Funding of Sectarian 
Schools: A Discussion of the Constitutionality of State 
School Voucher Programs under Federal and New Mexico 
Law after Zelman v, Simmons-Harris", see 34 N.M. L. Rev. 
193 (2004), 

For note, "Did Cooper v. Leatherman Require State Ap- 
pellate Courts to Apply a De Novo Standard of Review for 
Determining the Constitutional Excessiveness of Punitive 
Damages Claims? Aken v. Plains Electric Generation. & 
Transmission Cooperative, Inc.", see 34 N.M. L. Rev. 405 
(2004). 

For note, "Adding Charges on Retrial: Double Jeopardy, 
Interstitialism and State v. Lynch", see 34 N.M. L. Rev. 539 
(2004), 

For note, "Complying with Nunez: The Necessary Pro- 
cedure for Obtaining Forfeiture of Property and Avoiding 
Double Jeopardy after State v. Esparza", see 34 N.M. L. 
Rev. 561 (2004). 

For article, "Public Health Protection and the Com- 
merce Clause: Controlling Tobacco in the Internet Age", 
see 35 N.M. L. Rev. 81 (2005). 

For article, "Criminal Justice and the 2003-2004 United 
States Court Term", see 35 N.M. L. Rev. 128 (2005). 

For article, "Reflections on Fifteen Years of the Teague v. 
Lane Retroactivity Paradigm: A Study of the Persistence, 
the Pervasiveness and the Perversity of the Court's Doc- 
trine", see 35 N.M. L. Rev. 161 (2005). 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 16 Am. 
Jur. 2d Constitutional Law §§ 2, 70; 16A Am. Jur. 2d Con- 
stitutional Law § 440. ; 

Implied cause of action for damages for violation of pro- 
visions of state constitutions, 75 A.L.R:5th 619. 

Existence of pendent jurisdiction of federal court over 
state claim when joined with claim arising under laws, trea- 
ties, or Constitution of United States, 75 A.L.R. Fed, 600. 

16 C.J.S. Constitutional Law § 3. 
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Sec. 2. [Popular sovereignty. | 


All political power is vested in and derived from the people: all government of right originates 
with the people, is founded upon their will and is instituted solely for their good. 


Cross references, — See Kearny Bill of Rights, cl. 1 in ANNOTATIONS 


Pamphlet 3. 
Comparable provisions. — Montana Const., art. II, § 1. Am. Jur, 2d, A.L.R. and C.J.S. references. — 16 Am. 
Utah Const., art. I, § 2. Jur. 2d Constitutional Law § 2; 16A Am. Jur, 2d Constitu- 
Wyoming Const., art. I, § 1. tional Law §§ 625 to 627. 


16 C.J.S, Constitutional Law § 3; 16A C.J.S. Constitu- 
tional Law §§ 444 to 451; 29 C.J.S. Elections § 1. 


Sec. 3. [Right of self-government.] 


The people of the state have the sole and exclusive right to govern themselves as a free, sover- 
eign and independent state. 


Comparable provisions. — Montana Const., art. II, § 2. this section. In re Proposed Middle Rio Grande Conser- 
vancy Dist., 1925-NMSC-058, 31 N.M. 188, 242 P. 683. 
ANNOTATIONS Am. Jur. 2d, A.L.R. and C.J.S. references. — 72 Am. 
Conservancy districts. — Laws 1923, ch. 140, § 301 Jur. 2d States, Territories and Dependencies §§ 4, 5, 14 to 17, 
(repealed), creating conservancy districts, did not violate 81A C.J.S, States §§ 16, 20 to 28, 


Sec. 4. [Inherent rights. ] 


All persons are born equally free, and have certain natural, inherent and inalienable rights, 
among which are the rights of enjoying and defending life and liberty, of acquiring, possessing and 
protecting property, and of seeking and obtaining safety and happiness. 


Comparable provisions. — Idaho Const., art. I, § 1. their terminally ill patient, sought a court declaration that 
Iowa Const., art. I, § 1. they cannot, be prosecuted under 30-2-4 NMSA 1978, alleg- 
Montana Const., art. II, § 3. ing that the statute does not apply to aid in dying, and if 
Utah Const., art. I, § 1. it does, such application offends the inherent-rights guar- 


antee afforded by N.M. Const., Art. II, § 4, the district court 
erred in permanently enjoining the state from enforcing 30- 
2-4 NMSA 1978, because aid in dying is not a fundamental 
guarantee of the right of "seeking and obtaining safety" liberty interest under the New Mexico constitution because 
does not prevail over the state's duty under the extradi- such an interest is diametrically opposed to the express in- 
tion clause of Art. IV of the United States constitution, alienable right to life and the fundamental constitutional 


which has been long held to be mandatory on the states. protection sought by plaintiffs protects a very narrow class 


ANNOTATIONS 


Supremacy of federal constitution. — This section's 


New Mexico ex rel. Ortiz v. Reed, 524 U.S, 151, 118 S, Ct. of citizens and does not uniformly apply to all New Mexi- 
1860, 141 L. Ed. 2d 131 (1998). cans; therefore, a mentally competent, terminally ill pa- 
Rights described in this section are not absolute, tient's interest in a physician's assistance in dying is not a 


but are subject to reasonable regulation. Otero v. Zouhar, fundamental liberty interest protected under the provision 
1984-NMCA-054, 102 N.M. 493, 697 P.2d 493, affd in _—rotecting Inherent indlvidual ie oe adtnerees  aenesick 
ugre 1985-NMSC-021. 10 piness provided for in N.M. Const. Art. II, § 4. Morris v. Bran- 
pales pesoleta agit grounds, 1985-NMSO-021, 102 denberg, 2015-NMCA-100, cert. denied, 2015-NMCERT.008. 
Physician aid in dying is not a fundamental right Deprivation of "happiness" not tort claim. — Vague 
protected under the inherent rights clause. — Where references to "safety" or "happiness" in this section are 
petitioners, two doctors and their patient, sought declaratory not sufficient to state a claim under 41-4-12 NMSA 1978 
and injunctive relief to the effect that either 30-2-4 NMSA (liability of law enforcement officers). Waiver of immunity 
1978, New Mexico's criminal statute prohibiting assisted based on such constitutional grounds would emasculate 
suicide, did not apply to the conduct defined by petitioners the immunity preserved in the Tort Claims Act. Blea v. 
as physician aid in dying, or even if the statute did apply to City of Espanola, Lapeer ates ng oe 217, 870 P.ad 
physician aid in dying, such an application would be uncon- 755, cert. ss ephiisey TN. do oie ges ‘2d 984. . ; 
stitutional, the petitioners failed to establish a fundamental Economic policy adopted by state. — A state is 
or important right to aid in dying under N.M. Const., Art. free to adopt an economic policy that may reasonably be 
II, § 4, because the inherent rights clause has never been deemed to promote the public welfare and may enforce 
interpreted to be the exclusive source for a fundamental or that policy by appropriate legislation without violation of 
important constitutional right, and on its own has always the due process clause so long as such legislation has a 
been subject to reasonable regulation. Morris v. Branden- reasonable relation to a proper legislative purpose and is 
burg, 2016-NMSC-027, aff'g 2015-NMCA-100, 356 P:3d 564, neither arbitrary nor discriminatory. Rocky Mt. Whsle. Co. 
Aid a dying is ah a fundamental liberty interest v, Ponca Whsle, Mercantile Co., 1961-NMSC-015, 68 N.M. 
protected by the inherent-rights guarantee of N.M. 228, 360 P.2d 643, appeal dismissed, 368 U.S. 31, 82 S. Ct. 
Const., Art. II, § 4. — Where plaintiffs, two doctors and 145, 7 L. Ed, 2d 90. 
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Laws 1987, ch. 44, § 2, Fair Trade Act (49-2-2, 1953 
Comp., repealed), was unconstitutional and void as an 
arbitrary and unreasonable exercise of the police power 
without any substantial relation to the public health, 
safety or general welfare insofar as it concerned persons 
who were not parties to contracts provided for in Laws 
1937, ch. 44, § 1 (49-2-1, 1953 Comp., now repealed). 
Skaggs Drug Ctr. v. Gen. Elec. Co., 1957-NMSC-083, 63 
N.M. 215, 315 P.2d 967. 

The right of association emanating from the first 
amendment is not absolute. Its exercise, as is the ex- 
ercise of express first amendment rights, is subject to 
some regulation as to time and place. Futrell v. Ahrens, 
1975-NMSC-044, 88 N.M. 284, 540 P.2d 214, 78 A.L.R. 3d 
1101. 

The right of association has never been held to apply to 
the right of one individual to associate with another, and 
certainly it has never been construed as an absolute right 
of association between a man and woman at any and all 
places and times. Futrell v. Ahrens, 1975-NMSC-044, 88 
N.M. 284, 540 P.2d 214, 78 A.L.R. 3d 1101. 

Right is not waiver of government tort immunity. 
— Assuming the right to intimate association is encom- 
passed within N.M. Const., art. IT, §§ 4 and 17, as a mat- 
ter of law, the plaintiffs, who are children of the deceased 
killed by law enforcement officers, were unforeseeable as 
injured parties and defendant officers had no duty towards 
them. The plaintiffs' allegations of violations of their con- 
stitutional right to associate with their father and receive 
his love, guidance, and protection are not sufficient to 
waive immunity. Lucero v. Salazar, 1994-NMCA-066, 117 
N.M. 808, 877 P.2d 1106, cert. denied, 117 N.M. 802, 877 
P.2d 1105. 

Constitutional rights of teachers and students. 
— Neither students nor teachers shed their constitutional 
rights to freedom of speech or expression at the school- 
house gate; school officials do not possess absolute author- 
ity over their students, and among the activities to which 
schools are dedicated is personal communication among 
students, which is an important part of the educational 
process. Futrell v. Ahrens, 1975-NMSC-044, 88 N.M. 284, 
540 P.2d 214, 78 A.L.R. 3d 1101, 

A regulation of the board of regents of the New Mexico 
state university which prohibited visitation by persons of 
the opposite sex in residence hall, or dormitory, bedrooms 
maintained by the regents on the university campus, ex- 
cept when moving into the residence halls and during an- 
nual homecoming celebrations, where the regents placed 
no restrictions on intervisitation between persons of the 
opposite sex in the lounges or lobbies of the residence 
halls, the student union building, library or other build- 
ings, or at any other place on or off the campus, and no 
student was required to live in a residence hall, did not in- 
terfere appreciably, if at all, with the intercommunication 
important to the students of the university, the regulation 
was reasonable, served legitimate educational purposes 
and promoted the welfare of the students at the univer- 
sity. Futrell v. Ahrens, 1975-NMSC-044, 88 N.M. 284, 540 
P.2d 214, 78 A.L.R. 3d 1101. 

Although personal intercommunication among ‘stu- 
dents at schools, including universities, is an important 
part of the educational process, it is not the only, or even 
the most important, part of that process. Futrell v.Ahrens, 
1975-NMSC-044, 88 N.M. 284, 540 P.2d 214, 78 A.L.R. 3d 
1101, 

Status of resident for divorce purposes. — The 
New Mexico legislature may constitutionally confer the 
status of resident for divorce purposes upon those con- 
tinuously stationed within this state by reason of military 
assignment. Wilson v. Wilson, 1954-NMSC-069, 58 N.M. 
411, 272 P.2d 319. 
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Art. IT, § 4 


Tort liability. not found. — Although the language of 
this section is broader than that of the fourteenth amend- 
ment to the United States Constitution, the plaintiff can 
not support a liability action against a school board or its 
officers when the plaintiff's decedent, while interviewing 
for the job of security officer and attempting to complete 
a physical agility test, suffered a heart attack and sub- 
sequently died. Simple negligence in the performance 
of a law enforcement officer's duty does not. amount to 
commission of a tort. Tafoya v. Bobroff, 865 F. Supp. 742 
(D.N.M. 1994), aff'd, 74 F.3d 1250 (10th Cir. 1996). 

Right to protect property. — The right to protect 
property being a specifically mentioned right, its presence 
in this section might provide the basis for additional pro- 
tection against unreasonable searches and seizures. State 
v. Sutton, 1991-NMCA-073, 112 N.M. 449, 816 P.2d 518, 
cert. denied 112 N.M. 308, 815 P.2d 161, modified, State v. 
Gomez, 1997-NMSC-006, 122 N.M. 777, 932 P.2d 1. 

Reclamation district contract. — A provision of a 
reclamation contract allowing a reclamation district’ to en- 
ter into a lawful contract with the United States for the 
improvement of the district and the increase of its water 
supply does not violate this section or art. II, § 18. Middle 
Rio Grande Water Users Ass'n v. Middle Rio Grande Con- 
servancy Dist., 1953-NMSC-035, 57 N.M. 287, 258 P.2d 391. 

Cause of action as property right. — Cause of ac- 
tion which Indian acquires when tort is committed 
against him is property which he may acquire or become 
invested with, particularly if tort is committed outside of 
reservation by a state citizen who is not an Indian; where 
Indian is killed as result of such tort, the cause of action 
survives. Trujillo v. Prince, 1938- NMSC-024, 42 N.M. 337, 
78 P.2d 145, 

Recovery of damages as property right. — Inter- 
mediate scrutiny should be applied to determine the con- 
stitutionality of the cap on damages in Subsection A(2) of 
41-4-19 NMSA 1978 of the Tort Claims Act. Trujillo v, City 
of Albuquerque, 1990-NMSC-083, 110 N.M. 621, 798 P.2d 
571, appeal after remand, 1995-NMSC-027, 119 N.M. 602, 
893 P.2d 1006, overruled by 1998-NMSC-031, 125 sy M. 
721, 965 P.2d 305. 

Ordinance denying right to canvass. Cee 
River ordinance was held valid despite contention that it 
deprived photographer who employed solicitors to canvass 
residential areas of right to acquire and enjoy property. 
Green v, Town of Gallup, 1941-NMSC-050, 46 N.M. 71, 120 
P.2d 619. 

Unreasonable interference with others. — This 
section means that each person may seek his safety and 
happiness in any way he sees fit so long as he does not 
unreasonably interfere with the safety and happiness of 
another. 1966 Op. Att'y Gen, No. 66-15. 

Graduated income tax provisions are in no way re- 
lated to or in conflict with the inherent rights provision in 
this section. Such income tax provisions do not prevent or 
deny a person's natural inherent and inalienable rights. 
1968 Op. Attly Gen. No. 68-09. 

Law reviews. — For survey, "The Statute of Limita- 
tions in Medical Malpractice Actions," see 6 N.M. L. Rey. 
271 (1976). 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 16A 
Am, Jur. 2d Concuiaional Law §§ 489 to 446, 552 to 573. 

Civil Rights: constitutionality of civil rights ordinance, 
93 A.L.R.2d 1028. 

Validity of regulation by public-school authorities as to 
clothes or personal appearance of pupils, 58 A.L.R.5th 1. 

Observation through binoculars as constituting unrea- 
sonable search, 59 A.L.R.5th 615, 

16A C.J.S, Constitutional Law §§ 444 to 454: 16B C.J.S, 
Constitutional Law §§ 472 to 500; 16C C.J. S. Constitu- 
tional Law §§ 977 to 991. 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


Art. II, § 5 


BILL OF RIGHTS 


Art. IT, § 6 


Sec. 5. [Rights under Treaty of Guadalupe Hidalgo preserved.|] 


The rights, privileges and immunities, civil, political and religious guaranteed to the people of 
New Mexico by the Treaty of Guadalupe Hidalgo shall be preserved inviolate. 


Cross references. — For the Guadalupe Hidalgo 
treaty division in the Attorney General office, see 8-5-18 
NMSA 1978. 


ANNOTATIONS 


This section does not protect the culturally bound 
use of personal property. N.M. Gamefowl Assn., Inc. v. 
State ex rel. King, 2009-NMCA-088, 146 N.M. 758, 215 
P.3d 67, cert. denied, 2009-NMCERT-007, 147 N.M. 361, 
223 P.3d 358. 


Sec. 6. [Right to bear arms. | 


This section does not protect the right to engage 
in cockfighting. N.M. Gamefowl Assn., Inc. v. State ex 
rel. King, 2009-NMCA-088, 146 N.M. 758, 215 P.8d 67, 
cert. denied, 2009-NMCERT-007, 147 N.M. 361, 223 P.3d 
358. 

Law reviews. — For comment, "Education and the 
Spanish-Speaking - An Attorney General's Opinion on Ar- 
ticle XII, Section 8 of the New Mexico Constitution," see 3 
N.M. L. Rev. 364 (1973). 


No law shall abridge the right of the citizen to keep and bear arms for security and defense, for 
lawful hunting and recreational use and for other lawful purposes, but nothing herein shall be held 
to permit the carrying of concealed weapons. No municipality or county shall regulate, in any way, an 
incident of the right to keep and bear arms. (As amended November 2, 1971 and November 2, 1986.) 


The 1986 amendment, which was proposed by S.J.R. 
No, 10 (Laws 1985) and adopted at the general election held 
on November 4, 1986, by a vote of 179,716 for and 111,517 
against, added the last sentence. 

The 1971 amendment, which was proposed by H.J.R. 
No. 5, § 1 (Laws 1971, p. 1878) and adopted at the special 
election held on November 2, 1971, with a vote of 55,349 
for and 20,521 against, substituted "No law shall abridge 
the right of the citizen to keep and" for "The people have 
the right to," deleted "their" before "security and defense," 
and inserted "for lawful hunting and recreational use and 
for other lawful purposes," 

Cross references. — For the Concealed Handgun 
Carry Act, see 29-19-1 to 29-19-18 NMSA 1978. 

Comparable provisions. — Idaho Const., art. I, § 11. 

Montana Const,, art. II, § 12, 

Utah Const., art. I, § 6. 

Wyoming Const., art. I, § 24. 


ANNOTATIONS 


Reasonable regulation of right to bear arms. — A 
law which prohibits one from carrying a firearm into a 
liquor establishment is a reasonable regulation and not 
an infringement upon the right to bear arms, under ei- 
ther the federal or the state constitution, State v. Dees, 
1983-NMCA-105, 100 N.M. 252, 669 P2d 261 (decided 
prior to 1986 amendment, which added the last sentence). 

Section 30-7-8 NMSA 1978, prohibiting unlawful carry- 
ing of a firearm in an establishment licensed to dispense 
alcoholic beverages, is not an unconstitutional infringement 
upon the right to bear arms under the New Mexico constitu- 
tion; regulation of the right to bear arms is not a deprivation 
of that right. State v. Lake, 1996-NMCA-055, 121 N.M. 794, 
918 P.2d 380, cert. denied, 121 N.M. 676, 916,P.2d 1343. 

Conviction for negligent weapon. use constitu- 
tional]. — Possession of firearms by intoxicated persons 
presents a clear danger to the public, The state consti- 
tution does not support a right to engage in this type of 
behavior. Therefore, the defendant's conviction for negli- 
gent use ofa deadly weapon did not violate his right to 
bear arms under the state constitution, since there was 
evidence that he was intoxicated, he pointed the gun at 
another person, and he appeared to be loading the gun. 
State v. Rivera, 1998-NMCA-011, 115 N.M. 424, 853 P.2d 
126, cert. denied, 115 N.M. 228, 849 P.2d 371. 
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Carrying of concealed weapons. — Constitution 
neither forbids nor grants the right to bear arms in a con- 
cealed manner, State ex rel. N.M. Voices for Children, Inc. 
v. Denko, 2004-NMSC-011, 135 N.M. 439, 90 P.3d 458. 

Ordinances prohibiting the carrying of concealed 
weapons have generally been held to be a proper exercise 
of police power and do not deprive citizens of the right 
to bear arms as their effect is only to regulate the right, 
however, as applied to arms, other than those concealed, 
an ordinance which purports to completely prohibit the 
right to bear arms is void. City of Las Vegas v. Moberg, 
1971-NMCA-074, 82 N.M. 626, 485 P.2d 737 (decided prior 
to 1986 amendment, which added the last sentence), 

Carrying of loaded gun. — Under the state constitution 
of New Mexico a person can carry a loaded gun which is not 
concealed although there may be a local ordinance to the con- 
trary. U.S, v. Romero, 484 F.2d 1324 (10th Cir. 1973) (decided 
prior to 1986 amendment, which added the last sentence). 

It is lawful to carry a gun in a vehicle. State v,. Guti- 
errez, 2004-NMCA-081, 136 N.M. 18, 94 P.3d 18, cert. de- 
nied, 2004-NMCERT-006, 135 N.M. 788, 93 P.3d 1293. 

Seizure of gun does not have to be related to ini- 
tial traffic stop when it is justified on safety grounds 
during a search incident to arrest. State v. Gutierrez, 
2004-NMCA-081, 136 N.M. 18, 94 P.3d 18, cert. denied, 
2004-NMCERT-006, 135 N.M. 788, 85 P.3d 1293. 

Tort by minor. — Parent who keeps loaded firearm in 
home and who is without knowledge that his minor child 
was indiscreet or reckless in handling firearms is not li- 
able for tort committed by the minor, Lopez v. Chewiwie, 
1947-NMSC-061, 51 N.M. 421, 186 P.2d 512. 

Constitutionality of statute making it unlawful to 
possess a switchblade knife. — Intermediate scrutiny 
should be applied to determine the constitutionality of 30- 
7-8 NMSA 1978, which prohibits the possession of switch- 
blade knives; to survive a challenge under intermediate 
scrutiny, the government must show that the statute is 
substantially related to an important government pur- 
pose, State v. Murillo, 2015-NMCA-046. 

Section 30-7-8 NMSA 1978, which prohibits the pos- 
session of switchblade knives is not an unconstitutional 
infringement upon the right to bear arms under the New 
Mexico constitution. Prohibiting the possession of switch- 
blade knives serves an important governmental purpose, 
to protect the public from the surprise use of a dangerous 
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weapon utilized in large part for unlawful activity, and 
prohibiting the possession of switchblades is substantially 
related to this narrow, but important, purpose. State v. 
Murillo, 2015-NMCA-046, 

Scope of restriction on regulation by munici- 
palities and counties. — The language used in the last 
sentence of this section simply takes from municipalities 
and counties the authority they otherwise would have 
under their police powers to regulate matters which are 
incidents of right to bear arms. It does not, by its terms, 
restrict such regulation to the legislature, although the 
practical result of the prohibition is to allow firearm regu- 
lation only by the state and state agencies with the req- 
uisite statutory authority. 1990 Op. Att'y Gen. No. 90-07. ' 

The last sentence of this section, prohibiting a munici- 
pality or county from regulating "in any way, an incident 
of the right to keep and bear arms," includes buying and 
selling firearms. 1990 Op. Att'y Gen. No. 90-07. 

Law reviews. — For article, "The Right (?) to Keep and 
Bear Arms," see 27 N.M. L. Rev. 491 (1997). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 79 Am. 
Jur, 2d Weapons and Firearms §§ 4, 5, 8, 27. 

Gun control laws, validity and construction of, 28 
A.L.R.3d 845: 


Sec. 7. [Habeas corpus. ] 
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Validity of state statutes restricting the right of aliens 
to bear arms, 28 A.L.R.4th 1096. 

Fact that weapon was acquired for self-defense or to pre- 
vent its use against defendant as defense in prosecution 
for violation of state statute prohibiting persons under in- 
dictment for, or convicted of, crime from acquiring, having, 
carrying, or using firearms or weapons, 39 A.L.R.4th 967. 

Sufficiency of prior conviction to support prosecution 
under state statute prohibiting persons under indictment 
for, or convicted of, crime from acquiring, having, carrying, 
or using firearms or weapons, 39 A.L.R.4th 983. 

Validity of state statute proscribing possession or carry- 
ing of knife, 47 A.L.R.4th 651. 

Validity of state gun control legislation under state con- 
stitutional provisions securing the right to bear arms, 86 
A.L.R.4th 981. 

Validity, construction and application of state or local 
law prohibiting manufacture, possession, or transfer of 
"assault weapon," 29 A.L.R.5th 664. 

Federal constitutional right to bear arms, 37 A.L.R. 
Fed. 696. 

16 C.J.S. Constitutional Law § 148; 16B C.J.S, Constitu- 
tional Law § 511; 94 C.J.S. Weapons §§ 2, 3, 8, 10. 


The privilege of the writ of habeas corpus shall never be suspended, unless, in case of rebellion 


or invasion, the public safety requires it. 


Cross references. — For supreme court's power to is- 
sue habeas corpus, see N.M. Const., art. VI, § 3. 

For district court's power to issue habeas corpus, see 
N.M. Const., art. VI, § 13. 

See Kearny Bill of Rights, cl. 9 in Pamphlet 3. 

For statutory habeas corpus provisions generally, see 
44-1-1 to 44-1-38 NMSA 1978. 

Comparable provisions. — Idaho Const., art. I, § 5. 

Iowa Const., art. I, § 138. 

Utah Const,, art. I, § 5. 

Wyoming Const., art. I, § 17. 


ANNOTATIONS 


"Special proceeding" under 39-3-7 NMSA 1978. 
— A habeas corpus proceeding is not a special statutory 
proceeding as contemplated by Laws 1937, ch. 197 (389- 
3-7 NMSA 1978), which authorized appeals from final 
judgment of district court to supreme court. In re Forest, 
1941-NMSC-019, 45 N.M. 204, 113 P.2d 582. 

Writ properly refused. — Where, prior to trial, 
defendant requested a writ of habeas corpus ad testifi- 
candum requiring the appearance of a witness who was 
then incarcerated, but witness would claim the fifth 
amendment upon the subject indicated, the court stated 
that it would be a useless gesture and refused the re- 
quest. Murdock v, United States, 283 F.2d 585 (10th Cir. 
1960), cert. denied, 366 U.S, 953, 81 S. Ct. 1910, 6 L. Ed. 
2d 1246 (1961). 

Law reviews. — For note, "Post-Conviction Relief Af- 
ter Release From Custody: A Federal Message and a New 
Mexico Remedy," see 9 Nat. Resources J. 85 (1969). 

For article, "Habeas Corpus in New Mexico," see 11 
N.M. L. Rev. 291 (1981). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 39 Am. 
Jur. 2d Habeas Corpus §§ 1 to 7. 

Whether habeas corpus is a civil or criminal remedy as 
affecting state's right to appeal from discharge, 10 A.L.R. 
401, 30 A.L.R. 1822. 

Appeal from conviction, right to, as affected by dis- 
charge on habeas corpus, 18 A.L.R. 873, 74 A.L.R. 638. 
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Habeas corpus to test constitutionality of ordinance un- 
der which a petitioner is held, 32 A.L.R. 1054. 

Appeal from conviction, power to grant writ of habeas 
corpus pending, 52 A.L.R, 876. 

Habeas corpus as remedy for delay in bringing accused 
to trial or to retrial after reversal, 58 A.L.R. 1512. 

Federal court, discharge on habeas corpus in, from cus- 
tody under process of state court for acts done under fed- 
eral authority, 65 A.L.R. 733. 

Statutory remedy as exclusive of remedy by habeas cor- 
pus otherwise available, 75 A.L.R. 567. 

Liability for statutory penalty of judge, court adminis- 
trative officer or other custodian of person, in connection 
with habeas corpus proceedings, 84 A.L.R. 807. 

Assistance of counsel, relief in habeas corpus for viola- 
tion of accused's rights to, 146 A.L.R. 369. 

Conviction of offense other than that charged in indictment 
or information, habeas corpus as remedy, 154 A.L.R. 11365, 

Mistreatment of prisoner lawfully in custody as Shinde 
for habeas corpus, 155 A.L.R. 145. 

Former jeopardy as ground for habeas corpus, 8 
A.L.R.2d 285. 

Court's power and duty, pending determination of ha- 
beas corpus proceeding on merits, to admit petitioner to 
bail, 56 A.L.R.2d 668. 

Anticipatory relief in federal courts against state crimi- 
nal prosecutions growing out of civil rights activities, 8 
A.L.R.3d 301. 

Modern status of rule relating to jurisdiction of state 
court to try criminal defendant brought within jurisdiction 
illegally or as result of fraud or mistake, 25 A.L.R.4th 157. 

When is a person in custody of governmental authori- 
ties for purpose of exercise of remedy of habeas corpus, 26 
A.L.R.4th 455. 

Propriety of federal court's considering state prisoner's 
petition under 28 USC § 2254 where prisoner has ex- 
hausted state remedies as to some, but not all, claims in 
petition, 43 A.L.R. Fed. 631. 

Review by federal civil courts of court-martial convic- 
tions, 95 A.L.R. Fed. 472. 

39 C. J.S. Habeas Corpus §§ 2 to 5. 
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Sec. 8. [Freedom of elections. | 


BILL OF RIGHTS 


Art. IT, § 8 


All elections shall be free and open, and no power, civil or military, shall at any time interfere to 
prevent the free exercise of the right of suffrage. 


Cross references. 
Chapter 1. 

Comparable provisions. — Idaho Const., art. I, § 19. 

Montana Const., art. IT, § 13. 

Utah Const., art. I, § 17. 

Wyoming Const., art. I, § 27. 


ANNOTATIONS 


Vote is supreme right. — The supreme right guar- 
anteed by state constitution is the right of a citizen to 
vote at public elections. State ex rel. Walker v. Bridges, 
1921-NMSC-041, 27 N.M. 169, 199 P. 370. 

Restrictions that impair the right to candidacy 
are subject to rational basis review. — The right to 
candidacy and the right to vote are subject to differing 
levels of scrutiny. The right to candidacy is not fundamen- 
tal, whereas the right to vote is fundamental. Restrictions 
that only impair the right to candidacy are subject to ra- 
tional basis review. Restrictions on voters! rights can be 
subjected to heightened scrutiny. Laws limiting the field 
of candidates are unconstitutional when they burden an 
identifiable segment of voters, such as voters who share 
a particularized viewpoint, economic status, or asso- 
ciational preference, by limiting these voters' freedom of 
choice and association. Under rational basis review, a law 
need only be rationally related to a legitimate governmen- 
tal purpose. Kane v. City of Albuquerque, 2015-NMSC-027. 

Where the city of Albuquerque's charter and personnel 
rules prohibit employees of the city from being a candidate 
for, or from holding elective office of, the state of New Mexico 
or any of its political subdivisions, the charter and person- 
nel rules do not violate the First Amendment to the United 
States Constitution because they do not impinge on voters' 
choice by limiting the field of potential candidates, nor do 
they impact an identifiable group of voters who share a 
common political affiliation, economic status, viewpoint, or 
membership in a protected class. Petitioner, a captain with 
the Albuquerque fire department (AFD), was free to retain 
her position in the AFD or hold elective office, and there 
was no legal provision precluding petitioner from making 
this choice. Kane v. City of Albuquerque, 2015-NMSC-027. 

Where the city of Albuquerque's charter and personnel 
rules prohibit employees of the city from being a candidate 
for, or from holding elective office of, the state of New Mexico 
or any of its political subdivisions, the charter and person- 
nel rules do not violate the First Amendment to the United 
States Constitution because they regulate conflicts of inter- 
est and limit the perception of partisan influence among its 
employees, and they are rationally related to the legitimate 
governmental purpose of promoting administrative profi- 
ciency and removing either actual or apparent partisan in- 
fluence. Kane v. City of Albuquerque, 2015-NMSC-027. 

Fundamental errors outside of Election Code 
trigger constitutional violation. — Election is only 
"free and equal" if the ballot allows the voter to choose 
between the lawful candidates for that office; therefore, 
ballot errors by county clerk that are outside the Election 
Code are violations of N.M. Const., art. II, § 8. Gunaji v. 
Macias, 2001-NMSC-028, 130 N.M.:'734, 31 P.3d 1008. 

Standing. — While constestants in an election do not 
enjoy directly as political candidates the protection of 
N.M. Const., art. IT, § 8, they have standing to assert the 
rights of those voters whose votes were incorrectly tabu- 
lated. Gunaji v. Macias, 2001-NMSC-028, 1380 N.M. 734, 
31 P.3d 1008. 


For Election Code, see 
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Remedy. — The remedy for ballot errors outside the 
Election Code but in violation of N.M. Const., art. IT, § 8 
is not a new election but rather to analogize from the 
Election Code, specifically 1-14-18 NMSA 1978, and re- 
ject the votes in the tainted precinct. Gunaji v. Macias, 
2001-NMSC-028, 130 N.M. 734, 31 P.3d 1008. 

Closed primary system is not unconstitutional. 
— Where plaintiff sued the secretary of state and the Ber- 
nalillo county clerk, seeking an injunction to enjoin them 
from prohibiting voters who declined to designate their 
political affiliation from voting during the primary elec- 
tion, the district court did not err in granting the motion 
to dismiss plaintiff's complaint, because requiring voters to 
designate their affiliation with a major political party be- 
fore the primary election, and only allowing voters to vote 
for candidates of a party which is designated on their voter 
registration, as required by 1-12-7 NMSA 1978, are reason- 
ably modest burdens which further the state's interests in 
securing the purity of and efficiently administering primary 
elections, and although the free and open clause of this sec- 
tion is intended to promote voter participation during elec- 
tions, the legislature has the constitutional power to enact 
laws that secure the secrecy of the ballot and the purity of 
elections and guard against the abuse of the elective fran- 
chise, and if a statute imposes only modest burdens, then 
the state's important regulatory interests are generally suf- 
ficient to justify reasonable, nondiscriminatory restrictions 
on election procedures. Crum v. Duran, 2017-NMSC-013. 

Write-in candidates in conservancy district elec- 
tions. — Conservancy district board rule prohibiting 
write-in candidates for election to the board is invalid 
as contrary to the legislative intent expressed by 1-1-19 
NMSA 1978, making the Election Code, Chapter 1 NMSA 
1978, applicable to special district elections and to the 
constitutional mandate in this section of "free and open" 
elections. Gonzales v, Middle Rio Grande Conservancy 
Dist., 1987-NMCA-125, 106 N.M. 426, 744 P.2d 554. 

Law reviews. — For note, "Why Gunaji v. Macias Mat- 
ters to Candidates and Voters:,Its Impact on New Mexico 
Election Law", see 33 N.M. L. Rev. 431 (2003). 

Am, Jur, 2d, A.L.R. and C.J.S. references. — 25 Am. 
Jur. 2d Elections § 2 et seq. 

Criminal responsibility of one cooperating in violation 
of election law which he is incapable of committing per- 
sonally, 5 A.L.R. 786, 74 A.L.R. 1110, 1381 A.L.R. 1322. 

Constitutionality of corrupt practices acts, 69 A.L.R. 
377. . 

Women's suffrage amendment to federal or state consti- 
tution as affecting preexisting constitutional or statutory 
provisions which limited rights or duties to legal or male 
voters, 71 A.L.R. 1832. 

Propriety of test or question asked applicant for regis- 
tration as voter other than formal questions relating to 
specific conditions of his right to registration, 76 A.L.R. 
1238. 

Constitutionality of statutes in relation to registration 
before voting at election or primary, 91 A.L.R. 349. 

Purging voters' registration lists, remedy and procedure 
for, 96 A.L.R. 1035. 

Nonregistration as affecting legality of votes cast by 
persons otherwise qualified, 101 A.L.R. 657. 

Statutory provisions relating to form or manner in 
which election returns from voting districts or precincts 
are to be made, failure to comply with, 106 A.L.R. 398, 

Failure of officers to give notice of election as a punish- 
able offense, 134 A.L.R. 1257. 
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Excess or illegal ballots, treatment of, when it is not 
known for which side of a proposition they were cast, 155 
A.L.R. 677. 

Voting by persons in the military service, 155 A.L.R. 1459, 

Conspiracy to prevent exercise of right respecting elec- 
tion as within federal statutes denouncing conspiracy, 162 
A.L.R. 1373. 

Official ballots or ballots conforming to requirements, 
failure to make available as affecting validity of election 
of public officer, 165 A.L.R. 1263. 

Power of election officers to withdraw or change re- 
turns, 168 A.L.R. 855. 

Military establishments, state voting might of residents 
of, 34 A.L.R.2d 1193. 
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What constitutes "conviction" within constitutional or 
statutory provision disfranchising one convicted of crime, 
36 A.L.R.2d 1238. 

Validity of percentage of vote or similar requirements 
for participation by political parties in primary elections, 
70 A.L.R.2d 1162. 

Validity and effect of statutes exacting filing fees from 
candidates for public office, 89 A.L.R.2d 864. 

Absentee Voters' Laws, validity of, 97 A.L.R.2d 218, 

Effect of conviction under federal law, or law of another 
state or country on right to vote or hold public office, 39 
A.L.R.3d 303. 

Students: residence of students for voting purposes, 44 
A.L.R.3d 797, 

29 C.J.S. Elections § 6. 


Sec. 9. [Military power subordinate; quartering of soldiers. | 


The military shall always be in strict subordination to the civil power; no soldier shall in time of 
peace be quartered in any house without the consent of the owner, nor in time of war except in the 


manner prescribed by law. 


Cross references, — For military affairs generally, see 
Chapter 9, Article 9 NMSA 1978. 

Comparable provisions. — Idaho Const., art. I, § 12. 

Iowa Const., art. I, § 14. 

Utah Const., art. I, § 20. 

Montana Const., art, II, § 32. 


Sec. 10. [Searches and seizures.] 


Wyoming Const., art. I, § 25. 
ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 538A 
Am, Jur, 2d Military and Civil Defense § 355. 
6 C.J.S. Armed Services § 7. 


The people shall be secure in their persons, papers, homes and effects, from unreasonable 
searches and seizures, and no warrant to search any place, or seize any person or thing, shall issue 
without describing the place to be searched, or the persons or things to be seized, nor without a 
written showing of probable cause, supported by oath or affirmation. 


Cross references. — See Kearny Bill of Rights, cl. 11 
in Pamphlet 3. 

For issuance, contents, execution and return of arrest 
warrant in district court, see Rules 5-208 and 5-210 NMRA. 

For issuance, contents, execution and return of search 
warrants in district court see Rule 5-211 NMRA. 

For issuance, contents, execution and return of arrest war- 
rant in magistrate court, see Rules 6-203 and 6-206 NMRA. 

For issuance, contents, execution and return of search 
warrant in magistrate court, see Rule 6-208 NMRA. 

For issuance, contents, execution and return of arrest war- 
rant in metropolitan court, see Rules 7-204 and 7-206 NMRA. 

For issuance, contents, execution and return of search 
warrant in metropolitan court, see Rule 7-208 NMRA. ~ 

For issuance, contents, execution and return of arrest 
warrant in municipal court, see Rule 8-205 NMRA. 

For issuance, contents, execution and return of search 
warrant in municipal court see Rule 8-207 NMRA. 

Comparable provisions. — Idaho Const., art. I, § 17. 

Iowa Const., art. I, § 8. 

Montana Const., art. II, § 11. 

Utah Const., art. I, § 14. 

Wyoming Const., art. I, § 4. 


ANNOTATIONS 


I, GENERAL CONSIDERATION. 
A. IN GENERAL, 
B. STANDING TO CHALLENGE SEARCH AND 
SEIZURE. 
C. STATE ACTION. 


II.. UNREASONABLE SEARCHES AND SEIZURES. 
IN GENERAL. 
EXIGENT CIRCUMSTANCES DOCTRINE. 
KNOCK AND ANNOUNCE DOCTRINE. 
COMMUNITY CARETAKER DOCTRINE. 
PLAIN VIEW DOCTRINE. 
OTHER EXCEPTIONS. 
TRAFFIC STOPS. 
. AUTOMOBILE SEARCHES. 
LICENSE, REGISTRATION AND LICENSE 
PLATE CHECK. 
IN CASES OF ARREST. 
I. WARRANT REQUIREMENTS. 
‘A. IN GENERAL. 
B, PROBABLE CAUSE FOR WARRANT. 
C. DESCRIPTION OF ITEMS. 
IV.. PROBABLE CAUSE. 
A. IN GENERAL. 
B. INVESTIGATORY STOP. 
C, SEARCHES. 
D. ARREST. 
Vy. .. CONSENT TO SEARCH. 
A. IN GENERAL. 
B. CONSENT BY THIRD PARTY. 


I, GENERAL CONSIDERATION. 
A. IN GENERAL. 


Exceptions to the warrant requirement. — In 
the absence of a search warrant, a search must find its 


HO mUOWD 


ey 
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justification in one of the exceptions to the warrant re- 
quirement, namely plain view, probable cause plus exigent 
circumstances, search incident to arrest, consent, inven- 
tory and hot pursuit. State v. Ledbetter, 1975-NMCA-107, 
88 N.M. 344, 540 P.2d 824. 

"Good faith" exception invalid. — Evidence obtained 
by virtue of an invalid search warrant is not admissible 
under the exclusionary rule's "good faith" exception as ar- 
ticulated by the United States supreme court in United 
States v. Leon, since the good-faith exception is incompat- 
ible with the guarantees of the New Mexico constitution 
that prohibit unreasonable searches and seizures and 
that mandate the issuance of search warrants only upon 
probable cause. State v. Gutierrez, 1993-NMSC-062, 116 
N.M. 431, 863 P.2d 1052. 

State and federal clauses compared. — The protec- 
tions afforded under this section are more extensive than 
those under the fourth amendment of the United States 
constitution. In re Shon Daniel K., 1998-NMCA-069, 125 
N.M. 219, 959 P.2d 553, cert. denied, 125 N.M. 147, 958 
P.2d 105. 

The fourth amendment does not protect personal 
bank records shared with a bank. — A person has 
no legitimate expectation of privacy under the fourth 
amendment in bank records which consist of informa- 
tion voluntarily shared with third parties. State v. Adame, 
2020-NMSC-015. 

Article II, Section 10 does not provide greater 
protection of privacy than the fourth amendment 
for bank records voluntarily shared with a bank. — 
Article II, Section 10 does not provide greater privacy 
protection than the fourth amendment for bank records 
that have been voluntarily shared with banks, because 
the federal analysis is not flawed and distinctive state 
characteristics do not support departure from federal 
jurisprudence, This section does not recognize a reason- 
able expectation of privacy in banking records that have 
been shared with banks, because a person generally has 
no legitimate expectation of privacy in information shared 
with third parties. State v. Adame, 2020-NMSC-015. 

Where federal and state law enforcement suspected 
that defendants were involved in drug trafficking, and 
as part of the investigation, a federal grand jury issued 
subpoenas for and obtained defendants' personal banking 
records, and a state grand jury later issued two subpoe- 
nas for defendants' records at two banks, the district court 
did not err in denying defendants' motion to suppress 
the financial records obtained from their banks, because 
the bank records contained information exposed to bank 
employees in the ordinary course of business, and defen- 
dants, by sharing their bank records with their banks, 
did not exhibit an actual expectation of privacy. State v. 
Adame, 2020-NMSC-015. 

Preservation of constitutional argument. — To 
preserve a state constitutional argument pursuant to Ar- 
ticle II, Section 10, the party need not cite specific cases 
in support of a constitutional principle, so long as the 
party asserted the principle recognized in the cases ‘and 
has developed the facts adequately to give the opposing 
party an opportunity to respond and to give the court an 
opportunity to rule on the issue, because a plethora of 
precedent already interprets Article II, Section 10 more 

_expansively than the Fourth Amendment. State v. Bell, 
2015-NMCA-028, cert. denied, 2014-NMCERT-012. 

In DWI trial, defendant's assertions that the officer 
that made the traffic stop lacked reasonable suspicion to 
conduct an investigation beyond the traffic infraction, to- 
gether with defendant's argument that the facts known to 
the officer were insufficient to justify prolonging the traffic 
stop for purposes of a DWI investigation, were sufficient 
to alert the trial court to the constitutional issue and to 
trigger protections pursuant to Article IT, Section 10 of the 
New Mexico Constitution, and therefore defendant's state 
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constitutional argument was sufficiently preserved. State 
v, Bell, 2015-NMCA-028, cert. denied, 2014-NMCERT-012. 

State constitutional claim not preserved. — Where 
defendant, who was a passenger in a vehicle that was in- 
volved in a crash, was arrested after defendant fied from 
the vehicle after the crash; defendant was handcuffed 
and arrested by a police officer who pursued defendant; 
after defendant was arrested, the officer saw defendant 
reach into his pocket and toss a piece of cardboard onto 
the ground; the cardboard contained methamphetamine; 
and in defendant's motion to suppress the evidence, defen- 
dant made only a broad statement about the New Mexico 
constitution providing greater protection than the United 
States constitution and did not refer to any particular 
constitutional provision or principle or provide reasons for 
interpreting any provision in the New Mexico constitution 
differently from its federal counterpart, defendant failed 
to preserve the argument that the New Mexico consti- 
tution provides more protection than the United States 
constitution to a passenger of a vehicle who decides to 
run after the vehicle is involved in a crash. State v. Maez, 
2009-NMCA-108, 147 N.M. 91, 217 P.3d 104, cert. denied, 
2009-NMCERT-008, 147 N.M. 395, 223 P.3d 940, rev'g 
2007-NMCA-006, 140 N.M. 864, 149 P.3d 961. 

A claim that an investigatory vehicle stop violated this 
section was not preserved where the court of appeals de- 
cided the case under the fourth amendment to the federal 
constitution and did not adequately articulate an intersti- 
tial analysis, as required by New Mexico law to support 
an independent claim under the state constitution. State 
v. Vandenberg, 20038-NMSC-030, 184 N.M. 566, 81 P.3d 19, 
rev'g 2002-NMCA-066, 132 N.M. 354, 48 P.3d 92. 

Not applicable to private intrusions. — The provi- 
sions of this section do not apply to intrusions by private 
persons. State v. Johnston, 1989-NMCA-063, 108 N.M. 
778, 779 P.2d 556, cert. denied, 108 N.M. 771, 779 P.2d 
549, 

Statutory provisions read in pari materia. — This 
section and statutory provisions relative to issuance of 
warrants and verification of information are to be consid- 
ered in pari materia. State v. Trujillo, 1928-NMSC-016; 33 
N.M. 370, 266 P, 922 (1928). 

The standard for a seizure under Article II, Sec- 
tion 10 of the New Mexico constitution is whether a 
reasonable person would feel free to leave. State v. Gar- 
cia, 2009-NMSC-046, 147 N.M. 134, 217 P.3d 1032, rev'g 
2008-NMCA-044, 143 N.M. 765, 182 P.3d 146. 

New Mexico standard of seizure. — Where a police 
officer, who was responding to a domestic call to remove 
a person from the callers' home, saw defendant walking 
across the street in the vicinity of the callers' home; the 
officer was not acquainted with the defendant and had 
no information that defendant was the person to whom 
the caller was referring; the officer stopped the officer's 
marked patrol vehicle in the intersection near defendant, 
shone a light on defendant and told defendant to stop; de- 
fendant did not stop; defendant appeared to be fumbling 
with something in his pocket, and the officer feared that 
defendant had a weapon; the officer pulled the officer's gun 
and ordered defendant to stop; the defendant did not stop 
and the officer sprayed defendant with pepper spray; and 
the officer saw something fall from defendant's pocket and 
the officer then tackled defendant, defendant was seized 
under the standard of Article II, Section 10 of the New 
Mexico constitution when the officer stopped his patrol 
car in the intersection, shone the light on defendant and 
told defendant to stop. State v. Garcia, 2009-NMSC-046, 
147 N.M. 134, 217 P.8d 1032. 

Search and seizure is constitutionally lawful un- 
der either of three instances: if conducted pursuant to 
a legal search warrant, by consent or incident to a lawful 
arrest. State v. Sedillo, 1968-NMCA-035, 79 N.M. 289, 442 
P.2d 601. 
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A search and seizure may be by consent, as an incident 
to a lawful arrest or pursuant to a legal search warrant. 
State v. Torres, 1970-NMCA-017, 81:N.M. 521, 469 P.2d 
166, cert. denied, 81 N.M. 506, 469 P.2d 151. 

A search and seizure may be by consent as an incident to 
a lawful arrest or pursuant to.a legal search warrant. State 
v. Harrison, 1970-NMCA-025, 81 N.M. 324, 466 P.2d 890. 

Reasonableness is the touchstone of any search. 
State v. Clark, 1976-NMCA-109, 89 N.M. 695, 556 P.2d 851. 

If a search and seizure is reasonable, as that term is de- 
fined and understood, it will not violate the constitutional 
mandate, but reasonableness must be determined by the 


facts and circumstances of each case. State v. Kennedy, 


1969-NMCA-022, 80 N.M, 152, 452 P.2d 486. 

The reasonableness of the search depends on the 
facts and circumstances of each case. State v. Sedillo, 
1968-NMCA-035, 79 N.M. 289, 442 P.2d 601. 

Whether the search and seizure was reasonable must 
be determined on the basis of the facts of the case. State v. 
Everitt, 1969-NMCA-010, 80 N.M. 41, 450 P.2d 927. 

The standard by which all search and seizure cases are 
to be determined is reasonableness. State v. Bidegain, 
1975-NMCA-065, 88 N.M. 384, 540 P.2d 864, rev'd in part, 
1975-NMSC-060, 88 N.M. 466, 541 P.2d 971. 

The reasonableness of each search and seizure is to be 
decided upon its own facts and circumstances in light of 
general standards, State v. Sanchez, 1975-NMCA-079, 88 
N.M. 378, 540 P.2d 858, rev'd, 1975-NMSC-059, 88 N.M. 
402, 540 P.2d 1291, latter decision overruled by State v. At- 
taway, 1994-NMSC-011, 117 N.M. 141, 870 P.2d 103. 

Unreasonable search. — An unreasonable search 
and seizure cannot be made reasonable by what is discov- 
ered. State v, Baca, 1974-NMCA-098, 87 N.M. 12, 528 P.2d 
656, cert. denied, 87 N.M. 5, 528 P.2d 649, 

United States Const., amend. IV, by its words, protects 
only against unreasonable searches and seizures, and what 
is reasonable depends upon the facts and circumstances of 
each case. Doe v. State, 1975-NMCA-108, 88 N.M. 347, 540 
P.2d 827, cert. denied, 88 N.M. 318, 540 P.2d 248. 

Probation revocation hearings. — The exclusionary 
rule of this section applies in probation revocation hear- 
ings. State v. Marquart, 1997-NMCA-090, 123 N.M. 809, 
945 P.2d 1027, cert. denied, 123 N.M. 626, 944 P.2d 274. 

Applicability to juvenile proceedings. — United 
States Const., amend. IV, has been expressly applied to ju- 
venile proceedings in this state by former 32-1-27 NMSA 
1978. Doe v. State, 1975-NMCA-108, 88 N.M. 347, 540 P.2d 
827, cert. denied, 88 N.M. 318, 540 P.2d 248. 

Where a search is sought to be justified on either 
of two grounds and the search is lawful under one of the 
asserted grounds, the search does not become unlawful 
because not sustainable under the other asserted ground. 
State v. Sedillo, 1968-NMCA-035, 79 N.M. 289, 442 P.2d 601. 

Plea of guilty. — Irregularities in connection with 
defendant's arrest and detention cannot be raised after 
the entry of a voluntary plea of guilty. State v. Marquez; 
1968-NMSC-046, 79 N.M. 6, 438 P.2d 890. 

Distinction and instrumentalities. — Nothing in 
the language of the fourth amendment supports the dis- 
tinction between "mere evidence" and instrumentalities, 
fruits of crime or contraband. Privacy is disturbed no 
more by a search directed to a purely evidentiary object 
than it is by a search directed to an instrumentality, fruit 
or contraband. State v. Williamson, 1968-NMSC-033, 78 
N.M..751, 488 P.2d 161, cert. denied, 393 U.S. 891, 89S. Ct: 
212, 21 L. Ed. 2d 170 (1968). 

No good faith exception to exclusionary rule. — 
There is no good faith exception to the exclusionary rule 
under this section. State v. Gutierrez, 1991-NMCA-059, 
112 N.M. 774, 819 P.2d 1382, aff'd, 1993-NMSC-062, 116 
N.M. 431, 863 P.2d 1052. 

Exclusionary rule not applicable. — Even if. of- 
ficers violated the rights of defendant and his family 
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by entering their apartment without a warrant, the ex- 
clusionary rule does not foreclose the use of evidence 
obtained by the officers of defendant's actions attacking 
the officers within the apartment. State v. Traverson B., 
2006-NMCA-146, 140 N.M. 783, 149 P.3d 99, cert. denied, 
2006-NMCERT-011, 140 N.M. 845, 149 P.3d 942. 

Serial number check of lawfully seized weapon. 
— Where police officer was legally in possession of a gun, 
running a search on the serial number was not an addi- 
tional intrusion under the U.S. constitution because de- 
fendant no longer had a reasonable expectation of privacy 
in the weapon and the N.M. constitution does not provide 
him with more protection than does the U.S. constitution 
in connection with serial number checks of lawfully seized 
objects. State v. Gutierrez, 2004-NMCA-081, 136 N.M. 18, 
94 P.3d 18, cert. denied, 2004- NMCERT-006, 135 N.M. 
788, 93 P.3d 1293. 

Remedies of persons eperiavell by unlawful 
search and seizure. — A person aggrieved by an un- 
lawful search and seizure may move for the return of 
the property and to suppress the use of evidence so ob- 
tained on the ground that the property seized is not that 
described in the warrant. State v. Paul, 1969-NMCA-074, 
80 N.M. 521, 458 P.2d 596, cert. denied, 80 N.M. 746, 461 
P.2d 228, cert. denied, 397 U.S. 1044, 90 S. Ct. 1354, 25 
L. Ed. 2d 654 (1970), overruled by State v. Gunzelman, 
1973-NMSC-055, 85 N.M. 295, 512 P.2d 55. 

Denial of motion to suppress. — In viewing the facts 


‘to determine the propriety of denying a motion to sup- 


press, controverted questions of fact. will not be resolved, 
but the facts found by the trial court will be weighed 
against the standards of reasonableness. State v. Deltenre, 
1966-NMSC-187,.'77 N.M. 497, 424 P.2d 782, cert. denied, 
386 U.S. 976, 87S. Ct. 1171, 18 L. Ed. 2d 136 (1967). 

Defendants were prejudiced by the unconstitutional 
denial of a hearing on their motion to suppress when 
the trial court refused to guarantee that none of the tes- 
timony elicited from them therein would be admitted at 
their subsequent trial; a defendant cannot be required to 
elect between a valid fourth amendment claim or, in legal 
effect, a waiver of his fifth amendment privilege against 
self-incrimination, State v. Volkman, 1974-NMCA-079, 86 
N.M. 529, 525 P.2d 889, superceded by rule, State v. Roy- 
bal, 1992-NMCA-114, 115 N.M. 27, 846 P.2d 333. 

Consideration of suppression issue following sec- 
ond appeal. — The law of the case doctrine leaves con- 
siderable discretion to appellate courts to interpret what, 
precisely, the law of the case is; application of the doctrine 
is a matter of discretion and it is not an inflexible rule of 
jurisdiction. State v. Martinez, 2015-NMCA-013. 

When the trial court's decision to suppress evidence ob- 
tained during an illegal search was affirmed by the court 
of appeals, the law of the case doctrine did not bar, on a mo- 
tion for reconsideration, the district court from consider- 
ing the state's motion that was based on a new argument 
and new authority. State v: Martinez, 2015-NMCA-013. 

Police officers cannot just ask anyone for per- 
mission to search his effects. State v. Bidegain, 
1975-NMCA-065, 88 N.M. 384, 540 P.2d 864, rev'd in part, 
1975-NMSC-060, 88 N.M. 466, 541 P.2d 971. 

The facts to be examined on appeal are those facts 
elicited before the trial court on the hearing on the: mo- 
tion to suppress. State v. Deltenre, 1966-NMSC-187, 77 
N.M. 497, 424 P.2d 782, cert. denied, 386 U.S, 976, 87S. Ct. 
1171, 18 L. Ed. 2d 136 (1967). 


B. STANDING TO CHALLENGE 
SEARCH AND SEIZURE, 


Defendant was not the owner or a guest in a house 
where defendant was searched and seized. — Where 
police, who were looking for an intoxicated driver, found 
defendant's car, which matched the description of the car 
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of the intoxicated driver, parked in front of a house; the 
police entered the house, found defendant sleeping on a 
couch, and administered field sobriety tests and a breath 
test which indicated that defendant was intoxicated; de- 
fendant was arrested for aggravated DWI; and defendant 
was not the owner of the house or a guest and did not have 
permission to be in the house, the police entry into the 
other person's house did not violate defendant's own rea- 
sonable expectation of privacy in the house and defendant 
did not have standing to suppress the evidence obtained 
as a result of defendant's warrantless arrest in the other 
person's house. State v. Crocco, 2014-NMSC-016, rev'g 
2013-NMCA-033, 296 P.3d 1224. 

Seizure of evidence related to pretextual stop of 
an automobile. — Where police officers, who were moni- 
toring drug activity at a motel and who were under orders 
to stop every vehicle leaving the motel, followed a vehi- 
cle in which defendant's co-conspirator was'a passenger 
looking for probable cause to stop’the vehicle; the officers 
stopped the vehicle for failure to use a turn signal; the 
co-conspirator left the vehicle and went to a motel room; 
the co-conspirator returned to the vehicle with metham- 
phetamine and told the officers that the co-conspirator 
had purchased the methamphetamine from defendant 
earlier in the day at defendant's motel room; no evidence 
was seized from the vehicle; and defendant had no posses- 
sory interest in the vehicle, was not riding in the vehicle, 
was not present at the scene of the stop, and played no 
role in the stop and seizure of the evidence from the co- 
conspirator, defendant did not have standing to argue a 
motion to suppress evidence that resulted from the pretex- 
tual stop of the vehicle. State v. Silvas, 2013-NMCA-093, 
cert. granted, 2013-NMCERT-009. 


C. STATE ACTION. 


Standing to challenge search and seizure. 
Where an undercover police officer entered an apartment 
that defendant occupied to buy cocaine; after the officer 
completed the transaction, the officer signaled surveil- 
lance officers who entered the apartment and detained 
the occupants outside the apartment; the officer saw 
defendant trying to hide something in the top part of a 
closet; the officers found the drug buy-money in the crawl 
space above the closet; and defendant testified that he 
had been staying in the apartment for three weeks, slept 
in the apartment, used the kitchen and bathroom, kept 
clothes and hygiene items in a bedroom, and paid another 
person, who stayed in the apartment and paid the rent, 
$50 per week, defendant had an expectation of privacy in 
the apartment and in the drug buy-money and standing 
to seek suppression of the drug buy-money evidence. State 
v. Sublet, 2011-NMCA-075, 150 N.M. 378, 258 P.3d 1170. 

Where police officers seized a digital camera pursuant 
to a search of defendant's home; defendant testified that 
defendant and the co-defendant had purchased the cam- 
era at a Wal-Mart for the two of them using a credit card 
and that defendant paid the co-defendant cash to cover 
the purchase; and the state's evidence showed that dur- 
ing the search, the officers found several credit cards that 
did not belong to the co-defendant, that one credit card, 
which belonged to a victim of identity theft, listed the co- 
defendant as the card holder, that the co-defendant had 
used the fraudulent credit card to purchase a memory 
stick for the camera at an Office Max store, and that the 
camera had been distributed by an Office Max store in 
Las Vegas, Nevada, the district court could conclude that 
the camera had been lawfully purchased and that defen- 
dant had standing to challenge the seizure of the camera, 
State v. Gurule, 2011-NMCA-063, 150 N.M.'49, 256 P.3d 
992, rev'd, 2013-NMSC-025, 303 P.3d 838. 

Purse. — Society recognizes a reasonable expectation 
of privacy in an individual's purse and defendant, who 
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had not disclaimed or abandoned ownership of defen- 
dant's purse, had standing to challenge the search of the 
purse, State v. Bond, 2011-NMCA-0386, 150 N.M. 451, 261 
P.3d 599, 

Motel room. — Defendant had standing to challenge a 
search as violative of the federal and state constitutions 
where defendant's testimony established that he had an 
actual and subjective expectation of privacy in a motel 
room, State v. Zamora, 2005-NMCA-039, 187 N.M. 3801, 
110 P.3d 517, cert. quashed, 2005-NMCERT-012. 

Right of privacy must be invaded. — Constitutional 
provisions prohibiting unreasonable searches and sei- 
zures are personal rights, and they may be enforced by 
exclusion of evidence only at the’ instance of one whose 
own protection was infringed by the search and seizure. 
To have standing one must be the victim of the search in 
the sense that one's right of privacy was invaded. State v, 
Torres, 1970-NMCA-017, 81 N.M. 521, 469 P.2d 166, cert. 
denied, 81 N.M. 506, 469 P.2d 151. 

Evidence must be an element of the offense. — De- 
fendant had no standing to exclude evidence on grounds 
of unreasonable search where the evidence seized was not 
an essential element of any of the offenses with which 
defendant was charged, and where defendant never 
claimed a connection with any of the seized evidence - ei- 
ther at the suppression hearing or at trial. State v. Ellis, 
1975-NMCA-076, 88 N.M. 90, 537 P.2d 698, overruled on 
other grounds by State v. Espinosa, 1988-NMSC-050, 107 
N.M. 298, 756 P.2d 573. 

Where a U-Haul dealer stated that he was holding a 
van leased by defendant until paid what was owing and 
if defendant did not pay he was going to keep the con- 
tents of the van, and he was waiting for the money’ ow- 
ing at the time of the inventory search, this recognition 
of defendant's right to the vehicle by the U-Haul repre- 
sentative was sufficient to give defendant standing to 
object to an inventory search and seizure. State v. Clark, 
1976-NMCA-109, 89 N.M. 695, 556 P.2d 851. 

Possession of the evidence is required. — All that is 
necessary to give a defendant standing to challenge search 
and seizure is "possession" of the seized evidence which is 
itself an’ essential element of the offense with which the 
defendant is charged. State v. Nemrod, 1973-NMCA-059, 
85 N.M. 118, 509 P.2d 885, overruled by State v. Vigil, 
1974-NMCA-065, 86 N.M. 388, 524 P.2d 1004. 

Owner of a house. — Arrestee's spouse, co-owner of 
home, present at time of husband's invalid arrest, had a 
reasonable expectation of privacy in the couple's home 
and was entitled to summary judgment on a claim under 
this section. Montes v. Gallegos, 812 F. Supp. 1165 (D.N.M. 
1992). 

Expectation of privacy of a visitor. — Since the de- 
fendant, by permission of the owner, was in the bedroom 
of a residence with the door closed, she had a reasonable 
expectation of privacy. State v. Wright, 1995-NMCA-016, 
119 N.M. 559, 893 P.2d 455, cert. denied, 119 N.M. 389, 
890 P.2d 1321. 

To establish his standing to challenge a search and 
seizure, a visitor must show subjectively, by his conduct, 
that he had an expectation of privacy, and objectively that 
his expectation was reasonable; defendant did not make 
any specific showing concerning his expectation of pri- 
vacy where he was among a group of people in the liv- 
ing room in the presence of marijuana. State v. Fairres, 
20038-NMCA-152, 134 N.M. 668, 81 P.3d 611, cert. denied, 
2003-NMCERT-0038, 1385 N.M. 51, 84 P.3d 668. 

Evidence taken from a vehicle. — Where a car that 
was searched and’from which evidence was seized did 
not belong to defendant nor did the record show that he 
claimed any possessory interest in the car, the fact that 
the car was parked on defendant's property when it was 
searched did not give defendant standing to challenge the 
search and seizure. State v. Torres, 1970-NMCA-017, 81 
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N.M. 521, 469 P.2d 166, cert. denied, 81 N.M. 506, 469 
P.2d 151. 

Argument that since defendant did not own but only 
rented a car that was searched, he did not have standing 
to question the validity of the application for the search 
warrant, where there was no question that defendant was 
one against whom the search was directed, was without 
merit. State v, Lewis, 1969-NMCA-041, 80 N.M. 274, 454 
P.2d 360, overruled by State v. Nemrod, 1973-NMCA-059, 
85 N.M. 118, 509 P.2d 885. 

Evidence taken from a vehicle. — Even though the 
defendant did not own the vehicle and was not an occu- 
pant at the time of the search, she had standing to chal- 
lenge a search by virtue of her status as a permissive user 
who had an ongoing relationship with the owner through 
which she. exerted control over both the vehicle and its 
contents. State v. Leyba, 1997-NMCA-023, 123 N.M. 159, 
935 P.2d 1171. 

Detention by a police service aide is state action. 
— Where defendant was detained and handcuffed by a 
police service aide pending the arrival of police officers 
to investigate defendant's involvement in a rear-end ac- 
cident; the police service aide was employed by the police 
department as a non-commissioned officer to do some of 
the same work that a certified officer would do, including 
investigating traffic accidents and crime scenes; and the 
police service aide wore a uniform and drove a marked pa- 
trol car, the police service aide's actions were state actions 
because the police service aide was acting as the agent 
of the police department when the police service aide de- 
tained defendant. State v. Slayton, 2009-NMSC-054, 147 
N.M. 340, 223 P.3d 337. 

Probation search in aid of police investigation is 
unlawful. — The authority of probation officers to con- 
duct searches and seizures upon probationers without a 
warrant may not be used as a proxy or surrogate for police 
investigations. When police participate in searches with 
probation officers, the courts must determine that the pro- 
bation officers acted independently. The decisive inquiry 
is whether the probation officers acted with a probation- 
ary purpose. State v. Bolin, 2010-NMCA-066, 148 N.M. 
489, 238 P.3d 363, cert. denied, 2010-NMCERT-006; 148 
N.M. 588, 241 P.3d 181. 

Where defendant was on probation; police officers 
wanted to execute a warrant on a third person in an ongo- 
ing narcotics investigation; the police officers had informa- 
tion that defendant and the third person had been seen 
together and speculated that the third person might be 
at defendant's home; the police officers asked defendant's 
probation officers to assist the police officers; the police of- 
ficers and the probation officers went to defendant's home; 
defendant informed the police officers that the third per- 
son was not at defendant's home; defendant's physical ap- 
pearance indicated to the police officers and the probation 
officers that defendant was using drugs; defendant admit- 
ted to taking drugs the previous evening; defendant tested 
positive to a drug test administered by the probation of- 
ficers; the police officers held defendant in custody and 
interrogated defendant about the third person and about 
whether defendant had been dealing in drugs; the proba- 
tion officers conducted a search of defendant's immediate 
area and found contraband items; the police officers then 
halted the search to obtain a search warrant; when the 
search warrant was approved, the police officers conducted 
a second search that revealed additional contraband; and 
the district court found that the only reason the police of- 
ficers were at defendant's home was to find the third per- 
son, and the only reason the probation officers were at 
defendant's home was to aid the police investigation, the 
searches were not conducted for a probationary purpose, 
the police officers improperly used the probation officers 
to search defendant's home to effectuate their narcotics 
investigation, and the district court properly suppressed 
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all evidence produced after defendant informed the officers 
that the third person was not at defendant's home. State v. 
Bolin, 2010-NMCA-066, 148 N.M. 489, 238 P.3d 363, cert. 
denied, 2010-NMCERT-006, 148 N.M. 583, 241 P.3d 181. 

Indian tribal law. — Because there is nothing in ei- 
ther the Zuni constitution or the Zuni tribal law and or- 
der code which authorizes the Zuni tribal court to issue a 
search warrant, the evidence seized from a house on the 
Zuni reservation pursuant to such a warrant is inadmis- 
sible at trial in a New Mexico court, and the motion to 
suppress the evidence obtained during the search should 
have been granted. State v. Railey, 1975-NMCA-019, 87 
N.M. 275, 532 P.2d 204. 

Questioning. by school official is state action. — 
Questioning of a 13-year-old student by his assistant prin- 
cipal in an empty classroom in the presence of a teacher is 
"state action," rendering U.S. Const., amend. IV, applicable 
through amend. XIV. Doe v. State, 1975-NMCA-108, 88 N.M. 
347, 540 P.2d 827, cert. denied, 88 N.M. 318, 540 P.2d 248. 

Agency test to determine state action. — To deter- 
mine whether a private person is acting as an agent or 
instrumentality of the government in conducting a search, 
the court must determine both that the government knew 
of and acquiesced in the intrusive conduct, and that the 
party performing the search intended to assist law en- 
forcement efforts. State v. Santiago, 2009-NMSC-045, 147 
N.M. 76, 217 P.3d 89, rev'g 2008-NMCA-041, 143 N.M. 
756, 182 P.3d 137. 

Search by private security guards was not state ac- 
tion under the agency test. — Where defendant was in- 
volved in a verbal altercation at a shopping mall, private se- 
curity guards that were employed by the mall responded to 
the fight and attempted to stop defendant as defendant was 
leaving the mall; a security guard stopped and handcuffed 
defendant; the security guards searched defendant and dis- 
covered a pill bottle containing baggies of white powder; 
after the security guards subdued and searched defendant, 
police officers arrived at the scene and took defendant into 
custody; the officers tested the white powder and confirmed 
that it was cocaine; the security guards were employed by a 
private security company and were not also police officers; 
the police were not present during or before and did not re- 
quest or otherwise participate in the search, the evidence 
did not support a finding that the security guards were 
the agents of the government in conducting the search and 
the fourth amendment did not apply to the search. State v. 
Santiago, 2009-NMSC-045, 147 N.M. 76, 217 P.3d 89, rev'g 
2008-NMCA-041, 143 N.M. 756, 182 P.3d 137. 


IT. UNREASONABLE SEARCHES AND SEIZURES. 
A. IN GENERAL, 


Parole search. — The fourth amendment does not 
prohibit parole searches that are based on reason- 
able suspicion of a parole violation. State v. Benavidez, 
2010-NMCA-035, 148 N.M. 190, 231 P.3d 1182, cert. de- 
nied, 2010-NMCERT-003, 148 N.M. 560, 240 P.3d 15. 

Where defendant's parole officer observed defendant 
driving a car; a short time later, the parole officer went to 
defendant's house to conduct a routine visit; when the pa- 
role officer arrived at defendant's house, the parole officer 
saw the same car that defendant had been driving earlier; 
the parole officer knocked on the door and announced the 
parole officer's presence but received no response; the pa- 
role officer noticed curtains and blinds moving in the room 
that the parole officer knew to be defendant's room; the pa- 
role officer called for police backup and continued to knock 
and announce for twenty minutes; when the police arrived, 
the parole officer kicked in the door; the parole officer 
found defendant under a bed in defendant! 8 room; defen- 
dant stated that defendant was hiding because defendant 
had missed a parole meeting; after defendant was taken 
outside the house, the parole officer continued to search 
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the house; and the parole officer found methamphetamine 
in defendant's room, the search and seizure of the drug 
evidence did not violate defendant's fourth amendment 
rights because the parole officer had reasonable suspicion 
to believe that defendant had violated the conditions of 
defendant's parole, which required defendant to promptly 
respond to the parole officer's knock on the door, and be- 
cause defendant's odd behavior reasonably led the parole 
officer to believe that defendant possessed contraband or 
had violated parole in some other way. State v. Benavidez, 
2010-NMCA-035, 148 N.M. 190, 231 P.3d 11382, cert. de- 
nied, 2010-NMCERT-008, 148 N.M. 560, 240 P.3d 15. 

Warrantless probation searches must be sup- 
ported by reasonable suspicion as defined in New 
Mexico law to be an awareness of specific articulable facts, 
judged objectively, that would lead a reasonable person to 
believe criminal activity occurred or was occurring, State 
v. Baca, 2004-NMCA-049, 135 N.M. 490, 90 P.3d 509. 

The state constitution is not construed to require any 
higher degree of probability than reasonable suspicion as 
long as the suspected probation violation on which a war- 
rantless search is based is reasonably related to the pro- 
bationer's rehabilitation or to community service. State v. 
Baca, 2004-NMCA-049, 135 N.M. 490, 90 P.3d 509. 

Warrantless search without seizure of evidence. 
— Where police officers, who were monitoring drug ac- 
tivity at a motel, stopped a vehicle in which defendant's 
co-conspirator was a passenger; the co-conspirator left 
the vehicle, entered a motel room, returned to the ve- 
hicle with methamphetamine, and told the officers that 
the co-conspirator had purchased the methamphetamine 
from defendant earlier in the day at defendant's motel 
room; and the officers forced their way into defendant's 
motel room without a search warrant while defendant 
was away from the room; no evidence was seized during 
the search of the motel room, defendant did not suffer 
any prejudice as a result of the warrantless search of the 
motel room and the district court did not err in denying 
defendant's motion to suppress evidence seized during the 
police investigation, State v. Silvas, 2013-NMCA-093, cert. 
granted, 2013-NMCERT-009., 

Protective search was not necessary. — Where 
an undercover police officer entered an apartment that 
defendant occupied to buy cocaine; after the officer com- 
pleted the transaction, the officer signaled surveillance 
officers who entered the apartment; the officer saw defen- 
dant trying to hide something in the top part of a closet; 
the undercover officer was the only officer who knew that 
defendant tried to stash something in the closet and the 
officer could not see what defendant was trying to stash; 
the occupants were handcuffed and detained outside the 
apartment; the officers reentered the apartment without 
a warrant to search the closet; the officers found a hole in 
the ceiling of the closet and the drug buy-money in the 
crawl space above the closet; there was no evidence that 
defendant had abandoned the drug buy-money; the drug 
buy-money was not in plain view; and because the occu- 
pants were detained outside the apartment, there was 
no exigency facing the officers or necessity to conduct a 
protective sweep, the search was unlawful. State v, Sublet, 
2011-NMCA-075, 150 N.M. 378, 258 P.3d 1170. 

Consensual encounter transformed into a crimi- 
nal investigation. — Where a police officer observed 
’ defendant running though a back parking lot of a.motel 
late at night; defendant did not have a shirt on and de- 
fendant's hand appeared to be bleeding; defendant walked 
past the officer's car; the officer drove around the motel 
and observed defendant running across the parking lot 
of a closed business; the officer stopped and questioned 
defendant; the officer asked defendant for identification 
to determine if defendant was involved in a domestic dis- 
turbance or fight at the motel; the officer asked dispatch 
to run a local check on defendant; when the officer asked 
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defendant how defendant had cut defendant's hand, defen- 
dant responded the defendant's hand had been cut on a 
light bulb; the officer knew that people who smoke meth- 
amphetamine use light bulbs to ingest the drug; when 
dispatch reported that defendant had an outstanding war- 
rant for his arrest, the officer placed defendant under ar- 
rest; the officer then searched defendant and found meth- 
amphetamine on defendant's person; and during the entire 
time up to defendant's arrest, the officer failed to inquire 
regarding defendant's physical or mental condition or to 
act in a way that indicated any concern for defendant's 
welfare, any consensual encounter that existed ceased and 
was transformed into a criminal investigation when the of- 
ficer requested and obtained defendant's identification and 
the evidence should have been suppressed. State v. Mon- 
tano, 2009-NMCA-180, 147 N.M. 379, 223 P.3d 376. 

Motion to suppress properly denied where initial 
contact with defendant was consensual. — Where 
defendant was charged with driving while intoxicated 
(DWI) and driving on a revoked license after a law en- 
forcement officer approached defendant's vehicle, which 
was parked at a city park after the park's official closing 
time, and tapped on the window of defendant's vehicle as 
defendant started to drive away, and where defendant 
stopped and rolled down her window, whereupon the of- 
ficer quickly detected a strong odor of alcohol which led to 
a DWI investigation and defendant's eventual arrest, the 
district court did not err in denying defendant's motion to 
suppress evidence of DWI, because the police officer's ini- 
tial contact with defendant was consensual, and therefore 
there was no seizure at the time defendant rolled down 
her window and the officer observed a strong odor of alco- 
hol emanating from inside the vehicle. State v. Simpson, 
2019-NMCA-029, cert, denied. 

Proximity to criminal activity in conjunction 
with all the surrounding circumstances gave rise 
to reasonable suspicion. — Where law enforcement of- 
ficer, while on patrol in his marked vehicle, at 1:00 a.m, on 
a cold January morning, observed at least two individuals 
appearing to dump a large piece of trash from the back 
of a truck in an empty lot that was known for this type 
of criminal activity, and where the officer turned around 
and drove toward the empty lot and found that the truck 
was gone but that defendant was there walking a bicy- 
cle, and where the officer, without activating his patrol 
lights or telling defendant to stop, approached defendant 
and asked him about the activity in the lot, and where 
defendant admitted to dumping trash there, and where, 
after obtaining defendant's name and date of birth, the 
officer learned of an outstanding warrant for defendant's 
arrest, and where, upon defendant's arrest, methamphet- 
amine and drug paraphernalia were found on defendant's 
person, and where defendant moved to suppress both the 
evidence found on his person and a statement he made 
when officers discovered the methamphetamine, the dis- 
trict court did not err in denying defendant's motion to 
suppress, because defendant's proximity to the scene of a 
recent crime, in conjunction with all the surrounding cir- 
cumstances including the time of day and conditions, gave 
rise to reasonable suspicion that defendant was involved 
in criminal activity. State v. Wing, 2022-NMCA-016, cert. 
denied. 

Search of garbage bags in a motel dumpster, — Ar- 
ticle II, Section 10 of the New Mexico Constitution prohib- 
its a warrantless search of garbage left for collection in 
a motel dumpster. State v. Crane, 2014-NMSC-026, aff'g 
2011-NMCA-061,149 N.M. 674, 254 P.3d 117, 

Where a guest at a motel reported that a stong chemical 
odor was coming from a particular room at a motel; the po- 
lice officers who were dispatched to investigate the report 
observed an individual leave the motel room and discard a 
box in the motel's dumpster; while the officer was inspecting 
the box, the officer heard two more items being deposited in 
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the dumpster; the officer retrieved the bags from the dump- 
ster and noticed a strong chemical odor when the officer 
opened the bags; and the officer found evidence of metham- 
phetamine production inside the bags, defendant had a rea- 
sonable expectation that the contents of the garbage bags 
that were placed in the dumpster would remain private 
which required the police officer to obtain a warrant before 
searching the garbage bags. State v. Crane, 2014-NMSC-026, 
aff'g 2011-NMCA-061,149 N.M. 674, 254 P.3d 117. 

Where police officers were investigating suspected 
methamphetamine production in a motel room; an occu- 
pant of the room left the room, walked to the dumpster, 


and threw something in the dumpster; the officers checked. 


the dumpster and identified two garbage bags that ema- 
nated a strong chemical odor; and without obtaining a 
search warrant, the officers opened and searched the 
bags where they found items used to manufacture meth- 
amphetamine, defendant had a reasonable expectation 
of privacy in the motel room and the garbage discarded 
from it and the warrantless search of defendant's garbage 
was unreasonable under Article II, Section 10 of the New 
Mexico constitution. State v. Crane, 2011-NMCA-061, 149 
N.M. 674, 254 P.3d 117, aff'd, 2014-NMSC-026. 

Recordings of telephone calls from jail. — Where 
defendant made telephone calls from jail requesting that 
defendant's friends be present at defendant's trial osten- 
sibly to influence the testimony of the state's witnesses; 
and when a call was placed at the jail, a digital message 
informed both parties to the call that the call may be 
recorded and monitored, the recording of the telephone 
calls did not violate the prohibition against unreasonable 
searches and seizures. State v. Johnson, 2010-NMSC-016, 
148 N.M. 50, 229 P.8d 523, 

Where the defendant received notice that his telephone 
calls from jail might be monitored or recorded before the de- 
fendant made the calls, the admission of a tape recording of 
the defendant's calls made in jail do not violate the defen- 
dant's right to be free from unreasonable searches. State v. 
Templeton, 2007-NMCA-108, 142 N.M. 369, 165 P.3d 1145. 

Monitored telephone calls from jail. — The defen- 
dant's right to Miranda warnings was not implicated by 
the monitoring of his phone calls from jail because there 


was no evidence that he was compelled, coerced, or im-— 


properly influenced into making calls. State v. Coyazo, 
1997-NMCA-029, 123 N.M. 200, 936 P.2d 882, cert. denied, 
123 N.M. 168, 936 P.2d 361. 

Rights not violated by monitoring telephone 
calls. — The monitoring of the defendant's phone calls 
from jail did not violate his attorney-client privilege, his 
privilege against self-incrimination, protections against 
unreasonable searches and seizure, or his right of privacy. 
State v. Coyazo, 1997-NMCA-029, 123 N.M. 200, 936 P.2d 
882, cert. denied, 123 N.M. 168, 936 P.2d 337. 

Search and seizure were reasonable. — Where po- 
lice officers arrived at a third party's residence to execute 
a search warrant which contained a no-knock provision for 
officer safety based on an affidavit that the property con- 
tained drugs, guns and money and that the occupant was 
not afraid to shoot if necessary; the officers encountered 
defendant who was leaving the adjacent property and en- 
tering the third party's property to return to defendant's 
vehicle; defendant was approximately twenty feet from 
the third party's house; the officers ordered defendant to 
the ground at gun point; defendant remained unsecured 
on the ground for approximately fifteen minutes while the 
officers executed the warrant; after searching the house, 
one of the officers placed handcuffs on defendant and no- 
ticed a knife in defendant's back pocket that was plainly 
visible; defendant gave the officer permission to search de- 
fendant for other knives; and during the search, the officer 
found methamphetamine on defendant, defendant's fourth 
amendment rights were not violated. State v. Winton, 
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2010-NMCA-020, 148 N.M, 75, 229 P.3d 1247, cert. denied, 
2010-NMCERT-001, 147 N.M. 673, 227 P.3d 1055. 

Where the child was arrested and held in detention in 
Nevada pursuant to a New Mexico warrant for murder; 
the New Mexico police told the arresting Nevada officer 
that the child was suspected of wearing a white pair of 
shoes with a circle on the bottom at the time of the mur- 
der; the Nevada officer confirmed that the description 
matched the shoes the child was wearing; the child's shoes 
were seized when the child was booked into the detention 
center; and the standard detention facility's booking pro- 
cedure required the taking of a detainee's clothes if they 
were determined to have evidentiary value, the shoes 
were admissible into evidence, because they were taken 
during a constitutional inventory search. State v. Gutier- 
rez, 2011-NMSC-024, 150 N.M. 232, 258 P.3d 1024, 

Detention of visitor for investigation. — A visi- 
tor may be detained where there is a reasonable basis to 
believe that the visitor is connected to the premises or 
to criminal activity based on the totality of the circum- 
stances; defendant's proximity to marijuana and drug 
paraphernalia in the living room gave officers a reason- 
able basis to believe that he had a connection to the pres- 
ence of the marijuana and drug paraphernalia so as to 
reasonably detain him as part of the investigation. State v. 
Fairres, 2008-NMCA-152, 134 'N.M. 668, 81 P.3d 611, cert. 
denied, 2003-NMCERT-003, 135 N.M. 51, 84 P.3d 668. 

Expansion of investigation. — Although the inves- 
tigation did not originally involve drugs, officers could 
reasonably expand the scope of the investigation based 
on the reasonable suspicion of criminal activity. State v. 
Fairres, 20038-NMCA-152, 134 N.M. 668, 81 P.3d 611, cert. 
denied, 2003-NMCERT-003, 135 N.M. 51, 84 P.3d 668. 

Search by private parties. — When the state seeks to 
justify a search on the basis that it was merely repeating 
a search previously undertaken by private parties with- 


' out state involvement, the question is whether the prior 


search actually took place as alleged. If it did, the defen- 
dant lacked a reasonable expectation of privacy. If not, the 
defendant's reasonable expectation of privacy remained 
intact and a subsequent search by law enforcement would 
not be reasonable unless a warrant was obtained or an ex- 
ception to the warrant requirement was met. State v. Ri- 
vera, 2007-NMCA-104, 142 N.M. 427, 166 P.3d 488, rev'd, 
2008-NMSC-056, 144 N.M. 836, 192 P.3d 1213. 

Police search beyond the scope of a private 
search, — Under Article II, Section 10 of the New Mex- 
ico constitution, an officer may seize a package that has 
already been searched by a private party and turned 
over to the officer. Absent an exception to the warrant 
requirement, the officer may not exceed the scope of the 
private party search without a warrant. State v. Rivera, 
2010-NMSC-046, 148 N.M. 659, 241 P.3d 1099, rev'g 
2009-NMCA-049, 146 N.M. 194, 207 P.3d 1171. 

Where a sealed package, which was shipped to defen~ 
dant in Albuquerque on a commercial bus, was opened by 
an employee of the bus company in Denver; the package 
contained a tool box that held bundles wrapped in brown 
plastic; the employee called a DEA agent in Albuquerque 
who told the employee to reseal the package and ship it 
to Albuquerque; when the package arrived in Albuquer- 
que, the agent and the bus station manager opened the 
package and found the opaque bundles in the tool box; 
the agent concluded, based on training and experience, © 
that the agent had probable cause to believe that the 
bundles contained marijuana; and the agent cut into one 
of the bundles, the agent's action in opening a bundle 
exceeded the scope of the private search and without a 
warrant violated Article II, Section 10 of the New Mexico 
constitution. State v. Rivera, 2010-NMSC-046, 148 N.M. 
659, 241 P.3d 1099; rev'g 2009-NMCA-049, 146 N.M. 194, 
207 P.3d 1171. 
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Officers' search of locked safe did not exceed the 
scope of the search warrant. — Where law enforce- 
ment officers obtained an arrest warrant and a search 
warrant on defendant at his home as part of an investiga- 
tion into a shooting, and where the search warrant autho- 
rized police to search defendant's home for firearms, am- 
munition, weapons or tools, cell phones, illegal narcotics 
and paraphernalia, and where officers discovered a locked 
safe that, when handled, sounded like it had a metal ob- 
ject inside, had some weight to it, and was large enough to 
hold a firearm, the opening of the safe did not exceed the 
scope of the search warrant even though the search war- 
rant did not specify that a lockbox or a safe was an item 
to be seized, because it was a container that a reasonable 
officer could conclude was likely to contain any number of 
the items described with particularity in the search war- 
rant. State v. Cummings, 2018-NMCA-055, cert, denied. 

If an individual's expectation of privacy is breached 
by a private actor, then subsequent investigation by the 
state is not an unreasonable search or seizure under the 
fourth amendment, so long as the investigation does not 
expand upon the scope of the original breach. State v. Ri- 
vera, 2009-NMCA-049, 146 N.M. 194, 207 P.3d 1171, rev'd, 
2010-NMSC-046, 148 N.M. 659, 241 P.3d 1099. 

Expectation of privacy was waived. — Where de- 
fendant took defendant's computer and hard drives to a co- 
worker to install a software upgrade; defendant told the co- 
worker that defendant had child pornography on one of the 
hard drives and asked the coworker to erase the memory; 
the coworker viewed the pornography and made the com- 
puter and the hard drives available to the police for viewing, 
defendant lost defendant's expectation of privacy by volun- 
tarily relinquishing possession of the computer and hard 
drives to the coworker and asking the coworker to destroy 
the child pornography stored on the hard drive and the sei- 
zure and search of the computer and hard drives, without a 
warrant, was reasonable and lawful under the fourteenth 
amendment and under Article II, Section 10 of the New 
Mexico constitution. State v. Ballard, 2012-NMCA-043, 276 
P.3d 976, rev'd, State v, Olsson, 2014-NMSC-012. 

Patdown justified. — Where a 911 caller reported 
criminal activity involving the firing of weapons from two 
vehicles; the caller's address was across from the area 
where the activity was occurring; the caller described 
the vehicles and gave an address where one of the driv- 
ers lived; one of the investigating officers identified de- 
fendant as one of the drivers from the address the caller 
gave to the 911 operator; the officer had prior dealings 
with defendant and knew that defendant was aggressive 
and anti-police; the officers located a vehicle that matched 
the description of one of the vehicles in the area where 
the caller had stated the shooting occurred; the officers 
approached the vehicle with weapons drawn; the officer 
recognized defendant as the passenger in the vehicle; and 
the officers ordered the driver and defendant to exit the 
vehicle and to keep their hands visible, the officers had a 
lawful basis on which to initiate their investigation and to 
conduct a protective patdown of defendant. State v. John- 
son, 2010-NMCA-045, 148 N.M. 237, 233 P.3d 371. 

‘Expansion of pat-down not justified. — Where a 
police officer was dispatched to investigate a domestic vio- 
lence incident between defendant and defendant's live-in 
friend; when the officer approached defendant, defendant 
put defendant's hands into defendant's pockets. and re- 
fused to remove defendant's hands; the officer conducted 
a pat-down search for weapons; defendant was coopera- 
tive and non-threatening during the search; the officer 
did not locate any weapons during the search; the offi- 
cer felt a hard golf ball-size object in defendant's pants 
pocket; the officer did not believe that the object felt like 
a knife; the officer removed the object from defendant's 
pants pocket because the officer wanted to know what 
the object was; and the object was cocaine, the removal 
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of the object from defendant's pants pocket exceeded the 
proper scope of the pat-down search for weapons. State v. 
Almanzar, 2012-NMCA-111, 288 P.3d 238, cert. granted, 
2012-NMCERT-011, rev'd, 2014-NMSC-001. 

Pat-down not justified. — Where the sole rationale 
offered for the search was police officer's testimony that 
he considers any person with whom he comes into contact 
to be an unknown threat, although this may be a prudent 
assumption, this assumption alone cannot justify a pat- 
down, State v. Boblick, 2004-NMCA-078, 135 N.M., 754, 98 
P.3d 775, cert. denied, 2004-NMCERT-006, 135. N.M. 787, 
93 P.3d 1292. 

Where premises of disturbance resembled battle scene, 
numerous participants had fled scene, and those detained 
defendants acted aggressively, police officer's conclusion that 
pat down search of defendant was necessary for his own pro- 
tection, as well as for the protection of the other officers and 
other people in the area, and the police officer was justified 
in conducting a pat down of defendant's person. State v. San- 
chez, 2005-NMCA-081, 187 N.M. 759, 114 P.3d 1075, cert. de- 
nied, 2005-NMCERT-006, 137 N.M. 766, 115 P.3d 229, 

Forcibly abandoned property. — Where defendant's 
abandonment of property was a direct result of an actual 
illegal police search, defendant did not act voluntarily 
in abandoning property, and the evidence must be sup- 
pressed. State v. Ingram, 1998-NMCA-177, 126 N.M. 426, 
970 P.2d 1151, cert. denied, 126 N.M. 538, 972 P.2d 352. 

Abandonment of duffel bag. — Where drug enforce- 
ment administration agents, who boarded a.bus to inves- 
tigate narcotics trafficking, had no information that there 
were any drugs on the bus or information that would lead 
them to suspect that any of its passengers were traffick- 
ing in drugs, defendant's failure to respond to the agents’ 
questions to passengers about their baggage did not con- 
stitute an abandonment of defendant's privacy interest in 
his duffel bag and the warrantless search of the duffel bag 
violated the defendant's fourth amendment rights. State 
v, McNeal, 2008-NMCA-004, 143 N.M. 239, 175 P.3d 333. 

No expectation of privacy. — Where defendant knew 
others used his bedroom in a trailer, defendant gave per- 
mission to visitors to use other rooms in the trailer, the 
trailer was owned by defendant's employer and used for 
a base of operations for a bear study; the trailer was fre- 
quently unlocked and a number of people had keys, defen- 
dant made the trailer available to acquaintances for un- 
limited purposes, the central part of the trailer was used 
for work-related activities, work-related equipment and 
supplies were stored in defendant's bedroom, defendant 
encouraged a search of the trailer for sources of the illness 
of the victim who shared the trailer with defendant, and 
defendant did not protect his privacy rights, defendant 
did not have an actual, subjective expectation of privacy 
or a reasonable subjective expectation of privacy in the 
bedroom and common area of the trailer. State v. Ryan, 
2006-NMCA-044, 189 N.M. 354, 1382 P.38d 1040, cert. de- 
nied, 2006-NMCERT-004, 139 N.M. 429, 134 P.3d 120, cert. 
denied, 549 U.S. 899, 127 S. Ct. 215, 166 L. Ed. 2d 172, 

No seizure by use of pepper spray. — Where the 
defendant walked away and refused to comply with a 
police officer's repeated attempts to detain him; the de- 
fendant was fumbling with something in his pocket; the 
defendant failed to comply when the police officer drew 
his weapon and ordered the defendant to remove his 
hands from his pocket; the officer sprayed the defendant 
with pepper spray; the defendant continued to walk away 
and dropped a baggie of cocaine; the officer tackled the 
defendant and placed him in handcuffs, the defendant 
was not seized before he threw away the baggie of cocaine 
and he voluntarily abandoned the cocaine, State v. Gar- 
cia, 2008-NMCA-044, 143 N.M. 765, 182 P.3d 146, rev'd, 
2009-NMSC-046, 147 N.M. 134, 217 P.3d 1082. 

Detention was not a seizure. — Detectives were dis- 
charging a legitimate investigative function when they 
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identified themselves to defendant and asked him about 
items he attempted to pawn, and under circumstances 
where they had reports that similar items had been sto- 
len, defendant's answers were vague, and in identifying 
himself he had an extra social security card bearing a 
name other than defendant's, detectives' questioning, 
request for identification, and request that defendant go 
to the police station to check the items attempted to be 
pawned did not amount to an unreasonable seizure of de- 
fendant. Therefore, the detention of defendant from the 
initial question until he entered the police car did not bar 
the admission of the evidentiary items. State v. Slicker, 
1968-NMCA-085, 79 N.M. 677, 448 P.2d 478. 


Seizure occurred when officer ordered occupants 


out of a vehicle. — Where two police officers approached 
a parked car in which defendant was a passenger to see: 
what was going on; the officers became suspicious and 
concerned about their safety when they noticed the driver 
and defendant make abrupt movements; and instead of 
questioning the occupants, one officer ordered the driver 
to open the door of the car, defendant was seized by the 
police when the officer ordered the driver to open the door. 
State v, Murry, 2014-NMCA-021, 

Arrest pursuant to outstanding warrant after 
seizure. — Where police officers seized the defendant 
without reasonable suspicion of criminal activity and then 
discovered that there was an outstanding warrant against 
the defendant, the arrest of the defendant pursuant to 
the warrant did not justify the detention of the defen- 
dant and the district court properly suppressed evidence 
obtained as a result of the defendant's detention. State v, 
Soto, 2008-NMCA-032, 143 N.M, 631, 179 P.3d 1239, cert. 
quashed, 2009-NMCERT-005, 146 N.M. 728, 24 P.3d 793. 

Assistance to bail bondsman. — Absent a warrant 
or the existence of a recognized exception to the warrant 
requirement, merely accompanying a bail bondsman to 
apprehend a bonded accused does not automatically give 
police officers constitutional authority to enter private 
homes. State v. Gutierrez, 2008-NMCA-018, 143.N.M. 422, 
176 P.3d 1154, cert. quashed, 2008-NMCERT-011, 145 
N.M. 582, 202 P.3d 125. 

Curfews. — Where a child was taken into custody for 
a curfew violation but not arrested, the fact that the ordi- 
nance mandated that the officer take the child into cus- 
tody supplied the necessary justification for a pat-down 
search of his person; however, there were no grounds for 
an expanded protective search of his pockets. State v. 
Paul T., 1999-NMSC-037, 128 N.M. 360, 993 P.2d 74, rev'g 
1997-NMCA-071, 123 N.M. 595, 943 P.2d 1048. 

Presence of defendant during search. — The 
fact that defendant is not present when a search occurs 
does not make the search unreasonable, State v. Everitt, 
1969-NMCA-010, 80 N.M. 41, 450 P.2d 927. 

Where search for one thing reveals another. — 
Where search is for one drug and a second drug is discov- 
ered, seizure of the second drug is lawful. State v. Alderete, 
1976-NMCA-001, 88 N.M. 619, 544 P.2d 1184. 

Evidence discovered through legally seized cam- 
era. Where a police officer seized a digital camera 
during a search of defendant's residence for child por- 
nography; the officer had probable cause, based on the 
officer's training and experience, to believe that the 
camera contained child pornography; by searching the 
digital information in the camera, the officer discovered 
a witness to testify against defendant whose existence 
would not have known but for the search of the camera; 
and the district court erroneously determined that the 
seizure and search of the camera was not supported by 
probable cause and excluded the witness' testimony un- 
der the fruit of the poisonous tree doctrine, the district 
court erred in excluding the witness's testimony. State 
v. Gurule, 2018-NMSC-025, rev'g 2011-NMCA-068, 150 
N.M. 49, 256 P.3d 992. ’ 
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Exclusion of evidence discovered through ille- 
gally seized camera. — Where police officer's seized a 
digital camera during a legal search of defendant's resi- 
dence for child pornography; the officers did not have prob- 
able cause to seize the camera; by searching the digital in- 
formation in the camera, the officers discovered a witness 
to testify against’ defendant; and the officers would not 
have known about the witness but for the illegal search of 
the camera, the trial court did not err in suppressing the 
testimony of the witness under the fruit of the poisonous 
tree doctrine, State v. Gurule, 2011-NMCA-063, 150 N.M. 
49, 256 P.3d 992, rev'd, 2013-NMSC-025. 

Open fields or lots. — This section uses the word 
"homes", while’ the federal constitution uses the word 
"houses". The difference in wording between the federal 
and state constitutions is some evidence that the state con- 
stitutional provision may be interpreted as extending to 
open fields, providing broader protection than the federal. 
State v.. Sutton, 1991-NMCA-073, 112 N.M. 449, 816 P.2d 
518, cert; denied, 112 N.M. 308, 815 P.2d 161, modified, 
State v. Gomez, 1997-NMSC-006, 122 N.M. 777, 932 P.2d 1. 

Defendant did not demonstrate a reasonable expecta- 
tion of privacy in marijuana plots located more than one 
hundred yards from his cabin, where he placed no signs 
declaring the property to be private property or declaring 
the land to be off-limits to trespassers and did not erect 
any substantial fences around the plots. State v. Sutton, 
1991-NMCA-0738, 112 N.M. 449, 816 P.2d 518, cert. de- 
nied, 112 N.M. 308, 815 P.2d 161, modified, State v. Gomez, 
1997-NMSC-006,; 122 N.M. 777,932 P.2d 1, 

Where heroin was found in the lot next to defeniant's 
home and was on unoccupied property, the defendant had 
no reasonable expectation of privacy as to this location, 
and thus the constitutional prohibition against unreason- 
able searches and seizures did not apply. State v. Aragon, 
1976-NMCA-018, 89 N.M. 91, 547 P.2d 574, cert. denied, 
89 N.M. 206, 549 P.2d 284, overruled by State v. Rickerson, 
1981-NMSC-036, 95 N.M. 666, 625 P.2d 1183. 

Aerial surveillance. — Where defendant's property 
lies within two or three miles of a municipal airport, and 
crop dusters fly in the area at will, the defendant had no 
reasonable expectation of privacy in his field to the extent 
of visibility from the air, and the aerial surveillance of the 
property did not violate defendant's fourth amendment 
rights. State v. Bigler, 1983-NMCA-114, 100 N.M. 515, 678 
P.2d 140, cert. quashed, 100 N.M. 505, 672 P.2d 1136. 

Visibility from the air. — A defendant does not have 
a justifiable expectation of privacy with respect to mari- 
juana plants protruding through holes in his greenhouse 
roof, to the extent of their visibility from the air. State:v. 
Rogers, 1983-NMCA-115, 100 N.M. 517, 673 P.2d 142, cert. 
denied, 100 N.M. 439, 671 P.2d 1150. 

Aerial surveillance. — The fourth saheridiiont af- 
fords citizens no reasonable expectation of privacy from 
aerial surveillance conducted in a disciplined manner 
such as mere observation from navigable airspace of an 
area left-open to public view with minimal impact on 
the ground. When aerial surveillance, however, creates a 
hazard or a physical disturbance on the ground or unrea- 
sonable interference with a resident's use of his property, 
such surveillance creates a physical invasion of privacy 
in violation of the fourth amendment and. its prohibi- 
tion against unreasonable ‘searches and seizures. State 
v. Davis, 2015-NMSC-034, rev'g in part, offs in part, 
2014-NMCA-042, 321 P.3d 955. 

Where state police conducted a comprehensive aerial sur- 
veillance of defendant's property and the surrounding area 
that allegedly discovered marijuana plants growing on de- 
fendant's property, evidence that the helicopter used in the 
surveillance swooped in low enough to cause panic among 
the residents, caused property damage on nearby proper- 
ties, produced excessive noise and kicked up dust and de- 
bris, and in the process of providing aerial protection for the 
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officers on the ground, increased the risk of actual physical 
intrusion, the aerial surveillance and the manner in which 
it was conducted transformed the surveillance from a lawful 
observation of an area left open to public view to an uncon- 
stitutional intrusion into defendant's expectation of privacy 
and constituted an unwarranted search in violation of the 
fourth amendment. State v. Davis, 2015-NMSC-034, rev'g in 
part, affg in part, 2014-NMCA-042, 321 P.3d 955. 

Aerial surveillance under the New Mexico Consti- 
tution. — Aerial surveillance constitutes a search under 
Article II, Section 10 of the New Mexico Constitution ifthe 
government agents involved intend to obtain information 
from a target through aerial surveillance and if the infor- 
mation to be obtained through aerial surveillance could 
not otherwise be obtained without physical intrusion into 
the target's home or curtilage. If the surveillance consti- 
tutes a search, then the government agents must obtain a 
search warrant before conducting the surveillance, absent 
an exception to the warrant requirement. State v. Davis, 
2014-NMCA-042, cert. granted, 2014-NMCERT-003. 

Where the state police and national guard were seeking to 
locate marijuana plantations by aerial surveillance; a spot- 
ter in a helicopter alerted a ground team ‘to the presence of 
a greenhouse and vegetation in defendant's backyard; the 
officers did not have a warrant to search defendant's prop- 
erty; the officers made contact with defendant and asked 
permission to search the residence; defendant voluntarily 
consented to the search; during the search, the officers found 
marijuana and drug paraphernalia; and the evidence indi- 
cating that defendant was growing marijuana in the green- 
house could not have been obtained without aerial surveil- 
lance unless the officers physically invaded the greenhouse, 
the search violated Article II, Section 10 of the New: Mexico 
constitution because the helicopter surveillance constituted a 
search requiring probable cause and a warrant. State v. Davis, 
2014-NMCA-042, cert. granted, 2014-NMCERT-003, 

Suppression of marijuana evidence observed in 
shielded garden. State v. Chort, 1978-NMCA-087, 91 
N.M. 584, 577 P.2d 892. 

Administrative inspection of business premises. 
— A nonconsensual, warrantless administrative inspec- 
tion of business premises can be made only when the en- 
terprise sought'to be inspected is engaged in a business 
pervasively regulated by state or federal government; the 
inspection will pose only a minimal threat to justifiable 
expectations of privacy; the warrantless inspection is a 
crucial part of a regulatory scheme designed to further an 
urgent government interest; and the inspection is care- 
fully limited as to time, place and scope. Where a publish- 
ing company was not engaged in a pervasively-regulated 
business, and the state agency, in the absence of consent, 
must obtain a search warrant based upon a preliminary 
finding of probable cause by a judicial officer. State ex rel. 
Environmental Imp. Agency v. Albuquerque Publishing 
Co., 1977-NMSC-083, 91 N.M. 125, 571 P.2d 117, cert. de- 
nied, 435 U.S. 956, 98 S. Ct. 1590, 55 L. Ed. 2d 808 (1978). 

Where officers followed building owner into de- 
fendant's room after owner knocked on the door and was 
invited in, such entry is not constitutionally unreasonable 
even where defendant did not know of the presence of 
the officers when he gave the invitation to enter. State v. 
Chavez, 1974-NMCA-148, 87 N.M. 180, 531 P.2d 603, cert. 
denied, 87 N.M. 179, 531 P.2d 602 (1975), cert. denied, 422 
U.S. 1011, 95 S. Ct. 2635, 45 L. Ed. 2d 675:(1975). 

The rule excluding illegally obtained evidence 
does not apply to a school disciplinary proceeding. Scan- 
lon v. Las Cruces Public Schools, 2007-NMCA-150, 143 
N.M. 48, 172 P.3d 185. 

Search by school officials was reasonable. — 
Search of a 13-year-old boy who was seen by a school of- 
ficial smoking a pipe on school property against school 
regulations was based upon ‘cause to believe that the 
search was necessary in the aid of maintaining school 
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discipline, and the trial court was accordingly correct in 
admitting into evidence the fruits of that search. Doe v. 
State, 1975-NMCA-108, 88 N.M. 347, 540 P.2d 827, cert. 
denied, 88 N.M. 318, 540 P.2d 248. 

Searches by school officials. — School officials may 
conduct a search of a student's person if they have a rea- 
sonable suspicion that a crime is being or has been com- 
mitted or they have reasonable cause to believe that the 
search is necessary in the aid of maintaining school disci- 
pline; among the factors to be considered in determining 
the sufficiency of cause to search a student are the child's 
age, history and record in the school, the prevalence and 
seriousness of the problem in the school to which the 
search was directed, the exigency to make the search 
without delay and the probative value and reliability of 
the information used as a justification for the search. Doe 
v, State, 1975-NMCA-108, 88 N.M. 347, 540 P.2d 827, cert. 
denied, 88 N.M. 318, 540 P.2d 248. 

Something less than the strict standards to which police 
officers are held is appropriate given the facts and circum- 
stances of school searches, since crime in the schools is 
reaching epidemic proportions, ordinary school discipline 
is essential if the educational function is to be performed, 
events calling for discipline are frequent and sometimes re- 
quire immediate action, and the normal exceptions to the 
warrant requirement would have little application in the 
schoo] situation. Doe v, State, 1975-NMCA-108, 88 N.M. 
347, 540 P.2d 827, cert. denied, 88 N.M. 318, 540 P.2d 248. 

A student's voluntary, direct statement to a person in 
authority, indicating personal knowledge of facts which 
establish that another student is engaging in illegal con- 
duct, may provide school authorities reasonable grounds 
to search the second student's locker. However, a student's 
mere relaying of rumors or suspicions about another stu- 
dent is not sufficient to provide reasonable grounds. State 
v. Michael G., 1987-NMCA-142, 106 N.M, 644, 748 P.2d 17, 
cert. denied, 106 N.M. 627, 747 P.2d 922. 

Individualized suspicion is required for search 
by school officials. — The search by school officials of 
a student is warranted only if the circumstances create 
an individualized suspicion that a particular rule of the 
school has been violated and that the search will serve to 
produce evidence of that violation. Some articulable facts 
that focus suspicion on a specific student must be demon- 
strated before any school search can be carried out. State 
v. Gage R., 2010-NMCA-104, 149 N.M, 14, 243 P.3d 453. 

A student's mere association with or presence among sus- 
pected wrongdoers without more does not provide a suffi- 
cient basis for a search of the student by'school official. State 
v. Gage R., 2010-NMCA-104, 149 N.M. 14, 243 P.3d 453. 

Where a school security officer observed the child in a 
group of students in an area outside the school known as 
the "smoker's corner"; the officer saw some of the students 
smoking, but could not remember if the child was smok- 
ing; when the school bell rang, the students entered school 
property; the. officer detained all of the students, includ- 
ing the child, patted them down and searched their back- 
packs for tobacco and tobacco products; during the search 
of the child, the officer found a lighter, a pipe and a knife 
in the child's backpack; school policy prohibited smok- 
ing, tobacco product, lighters, and cigarettes on. school 
property; and the officer suspected that the child might 
have tobacco or tobacco products based on the: child's 
presence at the "smoker's corner", the search of the child 
was not justified at its inception because the officer did 
not have an individualized and particularized suspicion 
that the child had violated school policy. State v. Gage R., 
2010-NMCA-104,149 N.M. 14, 243 P.3d 453. 

Where school officials did not suspect child of engag- 
ing in any criminal activity, did not smell marijuana on 
him and had no knowledge or information concerning any 
wrong-doing by child, other than being out of class with- 
out a pass, there was no logical connection between the 
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search of the child for contraband and the suspected viola- 
tion of being out of class without a pass, search of child 
and his jacket was not supported by reasonable suspicion 
and was not justified at its inception. State v. Pablo R., 
2006-NMCA-072, 189 N.M. 744, 137 P.3d 1198, cert. de- 
nied, 2006-NMCERT-006, 140 N.M. 224, 141 P.3d 1278. 

Informer's use of electronic device. — Where in- 
former making purchases of heroin from defendants had 
an electronic device concealed on his person that transmit- 
ted sounds to a receiver in a police car and the sounds were 
recorded on tape, defendants' contention that the tapes 
were erroneously admitted as evidence, that they were vic- 
tims of an illegal search and seizure, and that their privi- 
lege against self-incrimination was violated was without 
merit, The informer having testified as to the conversa- 
tions, the tapes were admissible to corroborate the inform- 
er's testimony, State v. Maes, 1970-NMCA-053, 81 N.M. 
550, 469 P.2d 529, cert. denied, 81 N.M. 588, 470 P.2d 309. 

Search of defendant's purse was not reasonable. 
— Where police officers, who were looking for a stolen 
vehicle, stopped a vehicle in which defendant was a pas- 
senger; an officer handcuffed defendant, read Miranda 
rights to defendant, placed defendant in the police patrol 
unit, and asked defendant for identification; defendant 
informed the officer that defendant's identification was 
in a wallet in defendant's purse in the stolen vehicle; the 
officer retrieved a brown purse which defendant identi- 
fied as belonging to defendant; defendant informed the 
officer that a black pencil bag inside the purse did not be- 
long to defendant; the officer removed the black bag from 
the purse and opened it to determine if it contained any 
owner identification; the black bag contained metham- 
phetamine; and the state did not claim that the search 
of the purse was pursuant to.a valid arrest, the officer 
unreasonably searched defendant's purse and seized its 
contents without consent, State v. Bond, 2011-NMCA-036, 
150 N.M. 451, 261 P.3d 599. 

Request to empty pockets. — After stopping a 
vehicle based on violations of the seat-belt law and before 
making an arrest, an officer violated the constitutionally 
permissible bounds of a pat-down search when he did not 
feel the outside of defendant's pocket but asked him to 
empty his pockets at a time when the defendant was not 
free to leave and in a manner that the officer admitted was 
directive, State v. Ingram, 1998-NMCA-177, 126 N.M. 426, 
970 P.2d 1151, cert. denied, 126 N.M. 533, 972 P.2d 352. 

Drug sniffing dog not inventory search. — Because 
the officers were not following a routine procedure estab- 
lished by police regulations, the use of drug sniffing dog 
cannot be justified under the inventory-search exception. 
State v. Ramzy, 1993-NMCA-140, 116 N.M. 748, 867 P.2d 
418, cert. denied, 116 N.M. 801, 867 P.2d 1183 (1994), 

Warrant cannot validate prior illegal search. — If a 
search which discovers evidence is unreasonable, then the 
subsequent seizure is the fruit of that illegal search and a 
search warrant cannot validate a prior illegal search. State v. 
Everitt, 1969-NMCA-010, 80 N.M. 41, 450 P.2d 927. 

Blood alcohol tests. — The doctrine of search and 
seizure is not applicable to a blood test made at the sole 
request of the surgeon, a private individual. State v. Rich- 
erson, 1975-NMCA-027, 87 N.M. 437, 535 P.2d 644, cert. 
denied, 87 N.M. 450, 535 P.2d 657. 

Absent a valid warrant or consent by the defendant, an 
arrest prior to the taking of a blood alcohol test is an es- 
sential element in order to constitute a reasonable search 
and seizure. Admission into evidence of the results of a 
blood test which does not meet this standard is reversible 
error. State v. Richerson, 1975-NMCA-027, 87 N.M. 487, 
535 P.2d 644, cert. denied, 87 N.M. 450, 535 P.2d 657. 

Breath tests and blood tests are searches with 
each test implicating varying privacy concerns, — 
The fourth amendment permits warrantless breath tests 
incident to legal arrests because noninvasive breath tests 
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only slightly impact a subject's privacy and because the 
state has an interest in testing breath alcohol content to 
maintain highway safety and deter drunk driving, but 
blood tests bear too heavily on a subject's privacy inter- 
ests to permit the state to seize warrantless samples at 
all DWI stops. Therefore, when a subject does not consent 
to a blood draw, officers must obtain a warrant or estab- 
lish probable cause and exigent circumstances to justify a 
warrantless search, State v. Vargas, 2017-NMSC-029, aff'g 
2017-NMCA-023, 389 P.3d 1080. 

A driver cannot be subjected to criminal penal- 
ties for refusing to submit to a warrantless blood 
draw. — Where defendant consented to provide two 
breath test samples at a DWI checkpoint, but refused to 
submit to a blood test, her conviction for aggravated DWI 
was improper, because blood tests bear too heavily on a 
subject's privacy interests to permit the state to seize war- 
rantless samples at all DWI stops, and when a subject 
does not consent to such a search, officers must obtain a 
warrant or establish probable cause and exigent circum- 
stances to justify a warrantless search, State v, Vargas, 
2017-NMSC-029, aff'g 2017-NMCA-023, 389 P.3d 1080. 

Refusing to submit to a warrantless blood test 
cannot be the basis for aggravating a DWI sentence. 
— Where defendant was charged with aggravated driving 
while intoxicated, and where defendant's DWI charge was 
aggravated based on her refusal of a warrantless blood 
test, defendant's conviction for aggravated DWI was re- 
versed because a driver may be deemed to have consented 
to a warrantless blood test under a state implied consent 
statute, but the driver may not be subject to a criminal 
penalty for refusing to submit to such a test, and there- 
fore where defendant was threatened with an unlawful 
search, her refusal to submit to the search cannot be the 
basis for aggravating her DWI sentence, State v. Vargas, 
2017-NMCA-028; cert. granted. 

Constitutionality of punishment for refusing to 
submit to a warrantless blood draw under the Im- 
plied Consent Act. — The fourth amendment to the 
United States constitution does not support an enhanced 
criminal penalty based upon a defendant's refusal to con- 
sent to a blood test for the presence of drugs, and there- 
fore 66-8-102(D)(8) NMSA 1978 is unconstitutional to the 
extent violation of it is predicated on refusal to consent 
to a blood draw to test for the presence of any drug in the 
defendant's blood. State v. Storey, 2018-NMCA-009, cert. 
denied, 

Where defendant was charged with aggravated driving 
while under the influence of intoxicating drugs, and where 
defendant's DUI charge was aggravated based on his re- 
fusal to consent to a warrantless blood test, defendant's 
conviction for aggravated DUI was reversed because the 
fourth amendment does not support an enhanced criminal 
penalty based upon a defendant's refusal to consent to a 
blood test for the presence of drugs, and therefore a driver 
cannot be criminally punished for his refusal to submit to 
a blood test after being arrested on suspicion of driving 
under the influence of intoxicating liquor or drugs. State v. 
Storey, 2018-NMCA-009, cert. denied. 

Prosecutor's comment on defendant's refusal to 
consent to a blood test did not violate the fourth 
amendment, — Where defendant was charged with ag- 
gravated driving while under the influence of intoxicating 
liquor or drugs after being arrested on suspicion of driving 
under the influence of marijuana and refusing to submit 
to a warrantless blood draw, the prosecutor's commentary 
at trial on defendant's refusal to consent to a blood test 
did not violate his constitutional rights under the fourth 
amendment, because the refusal to submit.is a physical 
act rather than a communication, and therefore not pro- 
tected as a privileged communication, and a refusal re- 
flects consciousness of guilt that is relevant and admis- 
sible. State v. Storey, 2018-NMCA-009, cert. denied. 
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Sex offender DNA testing and dental imprinting. 
— The provision of the Albuquerque Sex Offender Regis- 
tration and Notification Act ordinance that requires sex 
offenders to submit to compulsory DNA testing and den- 
tal imprinting is an unreasonable governmental invasion 
into the individual's personal security or privacy and vio- 
lates the fourth amendment guarantee against unreason- 
able searches and seizures. ACLU v, City of Albuquerque, 
2006-NMCA-078, 139 N.M, 761, 137 P.8d 1215, 

Constitutionality of New Mexico's DNA Identifica- 
tion Act. — New Mexico's DNA Identification Act, §§ 29- 
16-1 to -13 NMSA 1978, which requires all persons arrested 
for certain crimes to provide a DNA sample, is not unconsti- 
tutional on its face, because weighing the law enforcement 
need to identify all persons it has arrested for committing 
a felony, and the sample's subsequent use in a database, 
against the minimally invasive means for securing the DNA 
sample from a defendant's cheek weighs in favor of conclud- 
ing that the search is reasonable under the fourth amend- 
ment to the U.S. Constitution and the N.M. Const., art. II, 
§ 10. State v. Blea, 2018-NMCA-052, cert. denied. 

Where defendant was convicted of multiple counts of 
first degree criminal sexual penetration and first degree 
kidnapping involving four separate victims, and where 
defendant claimed that New Mexico's DNA Identification 
Act, which requires all persons arrested for certain crimes 
to provide a DNA sample, is unconstitutional on its face, 
defendant's claim was denied, because weighing the law 
enforcement need to identify all persons it has arrested 
for committing a felony, and the sample's subsequent use 
under the combined DNA index system database, against 
the minimally invasive means for securing the DNA sam- 
ple from a defendant's cheek weighs in favor of concluding 
that the search is reasonable under the fourth amend- 
ment to the U.S. Constitution and of the N.M. Const., art. 
II, § 10. State v. Blea, 2018-NMCA-052, cert. denied, 

Entry under defendant's trailer and severing of a 
sewer pipe before executing a search warrant for narcot- 
ics did not amount to an unconstitutional search under 
the circumstances since testimony indicated that heroin 
is often disposed of by flushing and that upon a prior ar- 
rest of one defendant she attempted to dispose of heroin 
in this fashion, State v. Anaya, 1976-NMCA-055, 89 N.M. 
302, 551 P.2d 992. 

Dog sniff of defendant's closed luggage in the 
common baggage compartment of a common carrier did 
not violate a reasonable expectation of privacy on the 
part of the defendant, and did not constitute a search 
within the meaning of this section. State v. Villanueva, 
1990-NMCA-051, 110 N.M. 359, 796 P.2d 252, cert. denied, 
100 N.M. 260, 794 P.2d 734. 

Nighttime searches, — Where defendant challenged 
the denial of his motion to suppress evidence from a 
nighttime search, since the search was conducted on 
people who were seen to be active in nighttime, and prob- 
able cause was developed in the nighttime, the search was 
constitutional. State v. Garcia, 2002-NMCA-050, 132 N.M. 
180, 45 P.3d 900, cert. denied, 182 N.M. 193, 46 P.3d 100. 

Statute requiring any person killing bovine to 
preserve its hide unmutilated for 30 days did not vio- 
late constitutional immunities from self-incrimination 
and unreasonable searches and seizures. State v. Walker, 
1929-NMSC-050, 34 N.M. 405, 281 P. 481. 

Reasonable suspicion required to conduct sec- 
ondary strip search in detention facility. — Where 
defendant was arrested and booked into the Santa Fe 
county adult detention facility (SFCADF) 6n charges that 
included trafficking a controlled substance, and where it 
was SFCADF's policy to strip search all individuals ar- 
rested for certain charges, including drug. trafficking 
charges, and where, pursuant to the policy, defendant was 
strip searched during the booking process, and where, the 
following day, there was an anonymous tip that inmates 
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in the orientation pod where defendant was housed had 
drugs, and where defendant and other inmates were seen 
engaging in suspicious behavior in the area of a cell where 
drugs were discovered, and where detention officers strip 
searched defendant, along with other detainees, discover- 
ing a rock of heroin wrapped in plastic in defendant's anal 
cavity, the district court did not err in finding that the 
second strip search was supported by reasonable suspi- 
cion and was therefore not unconstitutional, because the 
facts and inferences viewed in the light most favorable to 
the district court's ruling establish a constitutionally suf- 
ficient reasonable suspicion to support the second strip 
search of defendant. State v, Chacon, 2018-NMCA-065, 
cert. denied. 

Strip searches of prison visitors can be justified 
on basis of reasonable suspicion, but only if such 
searches are conducted as part of a prison procedure that 
informs visitors before being searched that they have 
the right to refuse to be searched, in which case they 
will be escorted off the prison grounds. State v. Garcia, 
1993-NMCA-105, 116 N.M. 87, 860 P.2d 217. 


B, EXIGENT CIRCUMSTANCES DOCTRINE. 


A warrantless arrest supported by probable cause 
is reasonable if exigency exists, — The overarching in- 
quiry in reviewing warrantless arrests is whether it was 
reasonable for the officer not to procure an arrest war- 
rant; a warrantless arrest supported by probable cause 
is reasonable if some exigency existed that precluded 
the officer from securing a warrant. State v. Paananen, 
2015-NMSC-081, rev'g 2014-NMCA-041. 

Where defendant was detained after store personnel ob- 
served him shoplifting flashlights, defendant was frisked 
and his possessions and the stolen flashlights were dis- 
played on a table to present to law enforcement; officers 
arrived at the scene and developed probable cause to ar- 
rest defendant based on their review of the store surveil- 
lance video-tape and the evidence of shoplifting displayed 
on the table before them. The officers arrested defendant 
without a warrant, pursuant to 30-16-23 NMSA 1978, 
and searched defendant's belongings incident to the ar- 
rest, finding hypodermic needles and heroin. The supreme 
court held that it was reasonable for the officers to make 
a warrantless arrest where they had probable cause, and 
when securing a warrant was not reasonably practical be- 
fore responding to the scene, because the officers did not 
have the information supporting probable cause or the 
time to act on it prior to arriving on scene, and that an on- 
the-scene arrest supported by probable cause supplied the 
requisite exigency. The subsequent search of defendant 
was therefore a lawful search incident to arrest. State v. 
Paananen, 2015-NMSC-081, rev'g 2014-NMCA-041. 

Dissipation of alcohol is a factor that may create 
an exigent circumstance. — Although dissipation of 
alcohol does not per se justify a warrantless entry into a 
home, it is a factor to consider in analyzing the reason- 
ableness of police action in effecting a warrantless arrest. 
State v, Nance, 2011-NMCA-048, 149 N.M. 644, 253 P.3d 
934, cert. denied, 2011-NMCERT-004, 150 N.M. 648, 264 
P.3d 1171. 

Exigent circumstances justified warrantless ar- 
rest of defendant at defendant's home for DWI. 
— Where defendant's vehicle collided with the victim's 
vehicle in a parking lot; the victim detected that defen- 
dant had a strong odor of liquor; the victim, who was 
following defendant's vehicle, observed defendant drive 
out of the parking lot in front of oncoming traffic, pull 
out in front of traffic, speeding, and running stop signs; 
the victim followed defendant to defendant's home and 
waited for the police; defendant did not respond to the 
police officers knocking on defendant's front door for fif- 
teen minutes; defendant subsequently blew a 0.29 and 
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0.27 on a breathalyzer test; the officers did not enter de- 
fendant's home or draw their weapons or search defen- 
dant's home; the evidence material to the DWI case was 
dissipating; and the police officers arrested defendant for 
DWI at defendant's home without a warrant, exigent cir- 
cumstances justified the officer's actions. State v. Nance, 
2011-NMCA-048, 149 N.M. 644, 253 P.3d 934, cert. denied, 
2011-NMCERT-004, 150 N.M. 648, 264 P.3d 1171. 

Exigent circumstances and search incident to 
arrest exceptions not applicable. — Where a police 
officer stopped the defendant for speeding in a school 
zone; the defendant was the only person in the vehicle; 
the officer lawfully seized marijuana in the defendant's 
possession, arrested the defendant, handcuffed the defen- 
dant and placed the defendant in the patrol vehicle; the 
defendant told the officer that there was a shotgun in the 
defendant's vehicle; the officer conducted an inventory of 
the defendant's vehicle pending impoundment of the ve- 
hicle and discovered the shotgun, a revolver and other 
weapons in the vehicle, the seizure of the shotgun and the 
revolver was not lawful under the exigent circumstances 
and search incident to arrest exceptions to the warrant 
requirement. State v. Rowell, 2007-NMCA-075, 141 N.M. 
783,.161 P.38d 280, rev'd, 2008-NMSC-041, 144 N.M. 371, 
188 P.3d 95. 

Exigent circumstances. — The court will not assume 
that an individual is dangerous or inclined to harm an of- 
ficer in the course of a routine traffic stop simply because a 
loaded weapon is present in the vehicle in order to justify 
entry into a vehicle to seize a weapon based on the exigent 
circumstances doctrine. State v. Rowell, 2007-NMCA-075, 
141 N.M. 783, 161 P.3d 280, rev'd, 2008-NMSC-041, 144 
N.M. 371, 188 P.3d 95. 

For a finding of exigent circumstances, so as to justify a 
warrantless search, the following criteria must be met; (1) 
there must be a real possibility that evidence will be de- 
stroyed if law enforcement officers cannot enter the prem- 
ises before they obtain a search warrant; (2) the exigency 
must not be one improperly created by law enforcement 
officers; and (3) any intrusion by law enforcement officers 
should minimize the imposition on privacy and possessory 
interests protected by the fourth amendment and this sec- 
tion. State v. Wagoner, 1998-NMCA-124, 126 N.M. 9, 966 
P.2d 176, cert. denied, 125 N.M. 654, 964 P.2d 818, over- 
ruled by State v, Wagoner, 2001-NMCA-014, 1380 N.M. 274, 
24 P.3d 306, cert. denied, 130 N.M. 213, 22 P.3d 681. 

Weapon in a vehicle on school grounds. — The mere 
existence of a weapon in a vehicle belonging to a person at 
least nineteen years old on school grounds during school 
hours does not automatically create an inherent exigency 
justifying a warrantless search of the vehicle under the exi- 
gent circumstances exception or a presumption of immedi- 
ate control under the search incident to arrest, exception. 
State v. Rowell, 2007-NMCA-075, 141 N.M. 783, 161 P.3d 
280, rev'd, 2008-NMSC-041, 144 N.M, 371,.188 P.3d 95. 

Exigent circumstances are not required in con- 
nection with warrantless probation search supported 
by reasonable suspicion. State v. Baca, 2004-NMCA-049, 
135 N.M. 490, 90 P.3d 509. 

Where pat down search was lawful once police offi- 
cer knew defendant had rocks of cocaine in his pocket, 
there was no need for exigent circumstances to al- 
low their seizure without a warrant. State v. Sanchez, 
2005-NMCA-081, 137 N.M. 759, 114 P.3d 1075, cert. de- 
nied, 2005-NMCERT-006, 137 N.M. 766, 115 P.3d 229, 

The exigent circumstances exception means that if, 
prior to entry, a police officer in good faith believes that 
the person whose home is to be searched and/or the per- 
son inside to be arrested is fleeing or is attempting to de- 
stroy evidence, the police officer may enter without fulfill- 
ing the usual requirements. A, good faith belief is meant 
reasonable belief, resting on a reasonable assessment of 
the facts available to the police officer prior to entry. State 
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v, Sanchez, 1975-NMCA-079, 88 N.M. 378, 540 P.2d 858, 
rev'd, 1975-NMSC-059, 88 N.M. 402, 540 P.2d 1291, latter 
decision overruled by State v. Attaway, 1994-NMSC-011, 
117 N.M. 141, 870 P.2d 103. 

~The burden of showing the existence of exigent circum- 
stances rests on the state. State v. Sanchez, 1975-NMCA-079, 
88 N.M. 378, 540 P.2d 858, rev'd, 1975-NMSC-059, 88 N.M. 
402, 540 P.2d 1291, latter decision overruled by State v. At- 
taway, 1994-NMSC-011, 117 N.M. 141, 870 P.2d 103. 

' An exigent circumstance exists if, prior to entry, offi- 
cers in good faith believe that the contraband, or other 
evidence, for which search is to be made is about to be 
destroyed, and the question of exigent circumstances is 
one of fact. State v. Anaya, 1976-NMCA-055, 89 N.M. 302, 
551 P.2d 992. 

A search for weapons in the absence of probable cause 
to arrest must, like any other search, be strictly circum- 
scribed by the éxigencies which justify its initiation. Thus, 
it must be limited to that which is necessary for the dis- 
covery of weapons which might be used to harm the officer 
or others nearby. State v. Washington, 1971-NMCA-005, 
82 N.M. 284, 480 P.2d 174. 

An officer armed with a search warrant prior to forcible 
entry must give notice of authority and purpose, and be 
denied admittance; this is a general standard, and non- 
compliance with this standard is justified if exigent cir- 
cumstances exist, An exigent circumstance exists if, prior 
to entry, officers in good faith believe that the contraband, 
or other evidence, for which the search is to be made is 
about to be destroyed. State v. Sanchez, 1975-NMSC-059, 
88 N.M. 402, 540 P.2d 1291, overruled by State v, Attaway, 
1994-NMSC-011, 117 N.M. 141, 870 P.2d 103. 

The exigency of the circumstances, as with the prob- 
able cause required to make’a search reasonable under 
the circumstances, depends on practical considerations. 
The circumstances must be evaluated from the point of 
view of a prudent, cautious and trained police officer. State 
v. Sanchez, 1975-NMSC-059, 88 N.M. 402,540 P.2d 1291, 
overruled by State v. Attaway, 1994-NMSC-011, 117 N.M. 
141, 870 P.2d 103. 

Absent a search warrant or valid consent to enter, intru- 
sion into a private residence by law officers must be sup- 
ported by a showing, by a preponderance of the evidence, 
that the entry was justified by exigent circumstances; 
and whether exigent circumstances exist is within the 
fact finding function of the trial court. State v. Burdex, 
1983-NMCA-087, 100 N.M. 197, 668 P.2d 313, cert. denied, 
100'N.M. 192, 668 P.2d 308. 

An individual in a car with a weapon, by itself, does 
not create exigent circumstances. State v. Garcia, 
2005-NMSC-017, 1388 N.M. 1, 116 P.3d 72, aff'g in part, 
rev'g in part 2004-NMCA-066, 135 N.M. 595, 92 P.3d 41. 

Exigent circumstances to search meth labs. — 
Where officers possess particularized information sug- 
gesting that a meth lab is active, that knowledge is suffi- 
cient to support a determination that exigency exists due 
to the dangerous nature of meth production and the very 
real possibility of explosion or fire inherent in the meth 
production process. State v. Allen, 2011-NMCA-019, 149 
N.M. 267, 247 P.3d 1152, cert. denied, 2011-NMCERT-001, 
150 N.M. 559, 263 P.3d 901. 

A statement to a police officer that an active meth lab 
is present in a home when made by a person who just 
exited the home provides the particularized information 
necessary to conclude that’there are exigent circum- 
stances justifying a warrantless entry into the home. 
State v. Allen, 2011-NMCA-019, 149 N.M: 267, 247 P.3d 
1152, cert. denied, 2011-NMCERT-001, 150 N.M. 559, 
263 P.3d 901. 

Where an officer was questioning defendant and defen- 
dant's relative outside a mobile home in connection with 
the theft of antifreeze from an auto parts store; the officer 
noticed a white powdery crystallized substance protruding 
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from defendant's pocket which the officer identified as 
methamphetamine; a third person emerged fromthe mobile 
home and asked to speak to the officer; and the third person 
told the officer that there was a meth lab active in the house, 
exigent circumstances justified the warrantless search of 
the mobile home. State v. Allen, 2011-NMCA-019, 149 N.M. 
267, 247 P.3d 1152, cert. denied, 2011-NMCERT-001. 

Exigent circumstances not found. — In deter- 
mining whether exigent circumstances exist, the test is 
whether under the objective test exigent circumstances 
were shown to exist at the time of injury and that the 
particular defendant presents a danger, may flee, or is de- 
stroying evidence; there was no evidence of the existence 
of exigent circumstances where although numerous indi- 
viduals were present on the premises, at the time of execu- 
tion of the search warrant nothing indicated that anyone 
threatened the officers or that they were placed in fear 
by persons either inside or outside the residence. State v. 
Williams, 1992-NMCA-106, 114 N.M. 485, 840 P.2d 1251. 

The state failed to prove the existence of exigent circum- 
stances justifying a warrantless search of an automobile 
where border agents conducted the search at a checkpoint 
thirty miles away from the location of the nearest magis- 
trate, the magistrate was available at the time of the stop, 
there was a telephone at the checkpoint and a fax machine 
at the main border patrol office, and there were three bor- 
der patrol agents on duty at the checkpoint at the time of 
the stop. State v. Gallegos, 2003-NMCA-079, 133 N.M. 838, 
70 P.3d 1277, cert. quashed, 2005-NMCERT-012, 138 N.M. 
773, 126 P.3d 1137, 

Exigent circumstances did not exist. — Exigent 
circumstances justifying a warrantless search did not 
exist where defendant's car was parked outside the sher- 
iff's office and the defendant and the two other occupants 
were in the sheriff's office under arrest. State v. Coleman, 
1974-NMCA-147, 87 N.M. 153, 530 P.2d 947. 

Exigent circumstances do not exist where the only fact 
known to the police is the readily disposable nature of the 
contraband that is the object of the search. State v. San- 
chez, 1975-NMCA-079, 88 N.M. 378, 540 P.2d 858, rev'd, 
1975-NMSC-059, 88 N.M. 402, 540 P.2d 1291, latter deci- 
sion overruled by State v. Attaway, 1994-NMSC-011, 117 
N.M. 141, 870 P.2d 103. 

Exigent circumstances found. — Where a polic 
officer was dispatched to investigate a trash fire; the of- 
ficer observed bottles of acetone in the burnt trash pile; 
the officer detected a strong chemical smell coming from 
the house near the trash fire; the officer heard someone 
walking in the house, and after the officer knocked on 
the door of the house, the officer heard someone running 
in the house; the officer entered the house and observed 
that the master bedroom was padlocked from the out- 
side, and the chemical odor was especially strong near 
the door; the officer was concerned that someone was 
hiding in the room who would pose a risk to the police 
officers, destroy evidence, or turn the scene into a deadly 
situation; the officer broke the padlock, and when the of- 
ficer opened the door, the officer was confronted with a 
strong chemical odor that pushed the officer back from 
the door and made another officer dizzy; and a meth 
lab expert entered the house prior to obtaining a search 
warrant to determine whether there was anything that 
would explode or start a fire, because the officer had par- 
ticularized information suggesting that there might be 
someone hiding in the house who could pose a threat or 
destroy evidence and a concern that the meth lab might 
explode or cause a fire, exigent circumstances justi- 
fied the warrantless search of the house for the limited 
purpose of a safety and welfare check. State v. Brown, 
2010-NMCA-079, 148 N.M. 888, 242 P.38d 455, cert. de- 
nied, 2010-NMCERT-007. 

Where a police officer, who was responding to a report 
of a disturbance at a room in a motel, observed from 
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outside the room, through a gap between the curtains, 
defendant using a lighter under a spoon attempting to 
heat up an unknown substance and then attempting to 
draw the substance into a syringe; the officer believed 
that defendant was preparing illegal drugs for injection; 
the officer obtained a key to the room; the officer was 
concerned that if the police did not enter the room im- 
mediately, the substance would be lost or destroyed; the 
officers entered the room and collected the spoon with the 
substance in it, a loaded syringe, and a bag as evidence; 
and field testing of the substance indicated that the sub- 
stance was methamphetamine, the officers' entry was jus- 
tified based on the destruction-of-evidence exigency, State 
v. Huettl, 20138-NMCA-088, 305 P.8d 956, cert. granted, 
2013-NMCERT-003. 

Where an officer saw methamphetamine in plain view 
in a vehicle occupied only by the defendant who was the 
driver; the drugs were within defendant's reach and im- 
mediate control; and the defendant was in control of the 
vehicle and able to drive away, the officer instantly had 
probable cause to believe that defendant was commit- 
ting a crime and the seizure of the drugs was justified by 
exigent circumstances. State v. Weidner, 2007-NMCA-063, 
141 N.M. 582, 158 P.3d 1025. 

Where the officers received a report that the defendant 
had fired a firearm at others and some of the officers 
heard the shots, and the officers observed the defendant 
lying on a bed holding a firearm and were concerned about 
the safety of others in the area if the defendant were to 
begin shooting again, substantial evidence supported 
the trial court's finding of exigent circumstances justi- 
fying a warrantless seizure of the gun. State v. Calvillo, 
1990-NMCA-046, 110 N.M. 114, 792 P.2d 1157, cert. de- 
nied, 110 N.M. 72, 792 P.2d 49. 

Where police officers armed with a search warrant had 
probable cause to believe and in good faith did believe 
that defendant was selling heroin from his home and that 
there was heroin therein, they had received information 
from an informant who had assisted in the investigation 
leading to the issuance of the warrant, that defendant 
kept a weapon in the house and that the officers would 
have to move rapidly or defendant would flush the her- 
oin down the toilet, the officers were all experienced and 
knew from their experience that normally there is an at- 
tempt to get rid of heroin before police officers get into 
a house, and after knocking on the door and announcing 
that they were police officers, they could see people mov- 
ing and hear the sound of voices coming from inside the 
house, one of which was yelling or screaming as if some- 
one was calling to another for the purpose of getting at- 
tention, the circumstances justified the officers in enter- 
ing after knocking and announcing that they were police 
officers without waiting to be invited or denied entry. 
State v. Sanchez, 1975-NMSC-059, 88 N.M. 402, 540 P.2d 
1291, overruled by State v. Attaway, 1994-NMSC-011, 117 
N.M. 141, 870 P.2d 103, rev'g 1975-NMCA-079, 88 N.M. 
378, 540 P.2d 858. 

Where, after plainclothes officer stated he was a police 
officer and showed his badge and gun, defendant disap- 
peared from the door, turned out the lights and was heard 
running, exigent circumstances justified a forcible entry 
by the officer, since the officer, in good faith prior to en- 
try, believed that defendant was fleeing. State v. Kenard, 
1975-NMCA-077, 88 N.M. 107, 537 P.2d 1003, cert. denied, 
88 N.M. 318, 540 P.2d 248, cert. denied, 423 U.S. 1024, 96 
S. Ct. 468, 46 L. Ed. 2d 398 (1975). 

Where the presence of possibly hazardous chemi- 
cals provided the exigent circumstances necessary for a 
warrantless entry of defendant's residence, seizure of 
glassware and handguns was lawful because they were 
in plain view, and the exigencies of the situation per- 
mitted the opening of a briefcase without a warrant to 
search for other weapons or explosives. State v. Calloway, 
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1990-NMCA-110, 111 N.M. 47, 801 P.2d 117, cert. denied, 
111 N.M. 77, 801 P.2d 659. 

Application to border searches. — The requirement 
of exigent circumstances under this section applied to 
federal border patrol agent's search of defendant's truck 
at a checkpoint in New Mexico where the state sought to 
introduce evidence resulting from that search in a New 
Mexico state court. State v. Snyder, 1998-NMCA-166, 126 
N.M. 168, 967 P.2d 843, cert. denied, 126 N.M. 533, 972 
P.2d 352. 

Truck at border checkpoint presented exigent 
circumstance. — Border-patrol agents at checkpoint had 


an objectively reasonable basis for believing that exigent. 


circumstances justified an immediate warrantless search 
of defendant's truck, and, therefore, marijuana seized pur- 
suant to such search was not subject to the exclusionary 
rule. State v. Snyder, 1998-NMCA-166, 126 N.M. 168, 967 
P.2d 843, cert. denied, 126 N.M. 533, 972 P.2d 352, 

No exigent circumstances, — Anhydrous ammonia 
leaking from the defendant's garage did not, by itself, 
provide. exigent circumstances to justify a warrantless 
entry into’ the defendant's home that was located in a 
separate building thirty to forty feet away. State v. Moore, 
2008-NMCA-056, 144 N.M. 14, 183 P.3d 158. 

Attempt to flee. — Where defendant was suspected of 
a murder, and his attempt to move toward back of mobile 
home indicated an attempt to flee, officers' warrantless 
arrest on grounds of exigent circumstances was justified. 
State v. Duffy, 1998-NMSC-014, 126 N.M. 132, 967 P.2d 
807, overruled by State v. Tollardo, 2012-NMSC-008, 275 
P.3d 110. 

Exigent circumstances exception applicable. — 
Where a police officer stopped the defendant for speeding 
in a school parking lot; the officer observed in plain sight 
a bag of marijuana in the defendant's shirt pocket; the of- 
ficer removed the defendant from the vehicle, handcuffed 
him, placéd him under arrested, and secured him in the 
officer's patrol car; the defendant admitted that he had 
a shotgun in his vehicle; and the officer then searched 
the vehicle for weapons, the seizure of weapons from 
the defendant's vehicle was justified the exigent circum- 
stances exception to the warrant requirement, State v. 
Rowell, 2008-NMSC-041, 144 N.M. 371, 188 P.3d 95, rev'g 
2007-NMCA-075, 141.N.M. 783, 161 P.3d 280. 

Exigent circumstances and arrest incident to ar- 
rest. — Where a police officer seized marijuana on de- 
fendant's person while defendant was behind the wheel 
of the vehicle, the marijuana was in plain view in the 
defendant's pocket, defendant could drive away with the 
marijuana, and the officer contemporaneously arrested 
the defendant for possession of drugs, the seizure of the 
marijuana was lawful based on the exigent circumstances 
and arrest incident to arrest exceptions to the warrant 
requirement. State v. Rowell, 2007-NMCA-075, 141 N.M. 
783, 161 P.3d 280, rev'd, 2008-NMSC-041, 144 N.M. 871, 
188 P.3d 95. 


C. KNOCK AND ANNOUNCE DOCTRINE. 


Knock and talk procedure. — A police officer, who 
is engaged in a "knock and talk" investigation, is not 
required, as a prerequisite to obtaining a valid con- 
sent to search a home, to advise the occupant that con- 
sent to the search may be withheld. State v. Flores, 
2008-NMCA-074, 144 N.M. 217, 185 P.8d 1067, cert. de- 
nied, 2008-NMCERT-004, 144 N.M. 48, 183 P.3d 933. 

Futility exception to the knock-and-announce 
rule. — Where the defendant opened the door of his 
apartment at the same time police officers were about to 
knock on the door, recognized the officers, and attempted 
to shut the door, the officers were justified in dispensing 
with the knock-and-announce rule, because compliance 
would have been futile. State v. Vargas, 2008-NMSC-019, 
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143 N.M. 692, 181 P.3d 684, rev'g 2007-NMCA-006, 140 
N.M. 864, 149 P.3d 961. 

Time sufficient to infer refusal of consent to en- 
ter. — Where police officers served a search warrant on 
the defendant's trailer; knocked on two doors; announced 
their identity and purpose approximately twenty times; 
and heard a person moving back and forth within the 
trailer, but never-toward the door, the officer's wait of ten 
to twenty seconds before entering the trailer was a rea- 
sonable length of time for them to conclude that they were 
being denied admission and the search of the trailer was 
constitutional. State v. Hand, 2008-NMSC-014, 143 N.M. 
530, 178 P. 3d 165. 

Time sufficient to infer refusal of consent to en- 
ter. — Where the size of defendant's motel room was no 
larger than twelve feet by twelve feet; the bed was within 
three or four feet of the door; the officers knocked while 
announcing notice of their presence, identification of au- 
thority, and statement of lawful purpose for at least ten 
seconds before using a battering ram to forcibly enter the 
motel room; and there was no response from inside the 
room during the time the officers were knocking and an- 
nouncing, the ten second interval was a reasonable length 
of time for the officers to conclude that they were being 
denied admittance and the officers did not violate the 
knock-and-announce rule prior to forcefully entering the 
motel room to serve a search warrant. State v. Johnson, 
2006-NMSC-049, 140 N.M. 6538, 146 P.3d 298, aff'g in part, 
rev'g in part, 2004-NMCA-064, 185 .N.M. 615, 92 P.3d 61. 

Knock-and-announce requirement inherent. 
— Article II, § 10 incorporates a knock-and-announce 
requirement. The requirement that officers executing 
a search warrant announce their identity and purpose 
and be denied admission is a critical component of a 
reasonable search under this section. State v. Attaway, 
1994-NMSC-011, 117 N.M. 141, 870 P2d 108, aff'g 
1992-NMCA-043, 114 N.M. 83, 835 P.2d 81. 

Exclusion of evidence for failure to knock-and- 
announce. — If an officer does not knock-and-announce 
prior to forcible entry and exigent circumstances are not 
present, the fruits of that search would be excluded as a vio- 
lation of the general constitutional reasonableness require- 
ment. State v. Attaway, 1994-NMSC-011, 117 N.M. 141, 870 
P.2d 103, aff'g 1992-NMCA-048, 114 N.M. 83, 885 P.2d 81. 

Factors to be considered in following the knock- 
and-announce rule. — An objectively reasonable offi- 
cer should consider the time at which a search warrant 
is executed, the identity of the occupants likely to be 
within the dwelling at the time’of the search, and the 
size of the dwelling to be searched in assessing whether 
a period of nonresponsiveness following a knock-and- 
announce signals constructive refusal. State v.. Ulibarri, 
2010-NMCA-084, 148 N.M. 576; 240 P.3d 1050, cert. de- 
nied, 2010-NMCERT-008. 

Time insufficient to conclude refusal to answer 
knock on door. — Where defendant and others were the 
target of an investigation of drug trafficking; after defen- 
dant had been arrested, police officers executed.a search 
warrant of defendant's house.at 10:00 p.m.; defendant 
shared the house with defendant's elderly grandparent; 
the grandparent was not suspected of any wrongdoing; 
the lead officer knew that neither defendant nor any other 
individual targeted in the investigation was in the house 
and that only defendant and the grandparent lived in the 
house; the officers knocked and announced, waited ten to 
twelve seconds during which time they heard no response 
or any other noise in the house, and then forced entry into 
the house; and as the door swung inward, the door hit the 
grandparent who was walking toward the door, under the 
totality of the circumstances, the wait of ten to twelve 
seconds was not reasonable and the knock-and-announce 
rule was violated. State v. Ulibarri, 2010-NMCA-084, 148 
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N.M. 576, 240 P.3d 1050, cert. denied, 2010-NMCERT-008, 
148 N.M. 942, 242 P.3d 1288. 

Because ten seconds is such a short interval of time to 
wait for a person to answer a door at 6:15 a.m. on a week- 
end morning, and because the officers heard no sounds 
suggesting that defendant was awake, either to answer 
the door or to destroy evidence, under these circumstances 
and in the absence of exigency, ten seconds was not a suf- 
ficient interval to conclude that defendant refused to 
answer the door. Therefore, the search was not constitu- 
tionally reasonable, and the results of the search should 
have been suppressed. State v, Johnson, 2004-NMCA-064, 
185’ N.M. 615, 92 P.38d 61, aff'd in part, rev'd in part, 
2006-NMSC-049, 140 N.M. 653, 146 P.3d 298. 

Danger to law enforcement exception to knock- 
and-announce. — There is a general exception to the 
rule of announcement based on an officer's objectively 
reasonable belief that full or partial compliance with the 
rule of announcement would increase the risk of dan- 
ger to the officers effectuating the warrant. State v. Att- 
away, 1994-NMSC-011, 117 N.M. 141, 870 P.2d 103, aff'g 
1992-NMCA-043, 114 N.M. 83, 835 P.2d 81. 

The 10 to 15 second pause after knocking and announc- 
ing in this case was sufficient time for the officers to wait 
before executing their forcible entry into the house. The 
time interval, while extremely short for 6:00 a.m. on a 
Saturday morning, was sufficiently long given the highly 
specific indicia that the defendant posed a menace to po- 
lice executing the warrant, since he was known to possess 
many weapons and had made threats against police. State 
v. Attaway, 1994-NMSC-011, 117 N.M. 141, 870 P.2d 103, 
aff'g 1992-NMCA-043, 114 N.M. 83, 835 P.2d 81. 

Evidence that police officers had received previous 
information that the occupants of the residence had ac- 
cess to firearms amply supported the trial court's rejec- 
tion of defendant's argument concerning their viola- 
tion of the knock-and-announce rule. State v. Steinzig, 
1999-NMCA-107, 127 N.M. 752, 987 P.2d 409, cert. denied, 
128 N.M. 149, 990 P.2d 823. 

Destruction of evidence exception to knock-and- 
announce. — If an officer has good reason to believe that 
evidence will be destroyed, that officer is justified in mak- 
ing an unannounced entry into a person's residence. "Good 
reason" will be defined by whether it was objectively rea- 
sonable for the officer to believe that evidence is being or 
will be destroyed based upon the particular circumstances 
surrounding the search. State v. Ortega, 1994-NMSC-013, 
117 N.M. 160, 870 P.2d 122, affig 1992-NMCA-029, 114 
N.M. 193, 836 ‘Ped 639. 

Futility exception to the knock and announce re- 
quirement. — If the police observe that a person has, seen 
them as they approach a residence, then, unless the police 
have information at the time of entry that leads to a reason- 
able belief that the person who saw them knows both that 
they are officers and that they have authority to enter pur- 
suant to a warrant, the futility exception does not apply to 
the knock-and-announce requirement. The fact that some- 
one has simply seen the police does not generally provide 
a factual basis for a reasonable suspicion that the occupant 
knows that the officers have authority to enter pursuant to a 
warrant. State v, Jean-Paul, 2013-NMCA-082, 295 P.3d 1072. 

Exigent circumstances exception to the knock 
and announce requirement. — The fact, that the police 
observe that a person has seen them approach a residence 
and moves about the residence knowing that the police 
are outside, but, not knowing that the police are there. to 
execute a warrant, does not create the kind of exigent cir- 
cumstances that excuse the knock-and-announce require- 
ment based on a suspicion that evidence will be destroyed. 
State v. Jean-Paul, 2013-NMCA-032, 295 P.3d 1072. 

If exigent circumstances do not excuse the knock- 
and-announce requirement, then under the New Mexico 
constitution, the assessment of how long officers must 
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reasonably wait between knocking and announcing and 
a forcible entry is made by reference to the time that it 
would take someone to voluntarily respond or for the po- 
lice to infer constructive refusal, not by the time that it 
would take for the occupants to engage in the behavior 
that the exigent circumstances exception seeks to pre- 
vent. State v. Jean-Paul, 20138-NMCA-032, 295 P.3d 1072, 

The starting point of the waiting period of the 
knock and announce requirement is from the time that 
the first announcement of the police's presence and pur- 
pose to execute a search warrant has been completed. The 
time period cannot begin when the police start to knock or 
when they announce they are the police, because until the 
occupants are notified that the police are there to execute 
a search warrant, they have no reason to believe that they 
are required to either open the door or suffer a forcible en- 
try. State v. Jean-Paul, 20138-NMCA-032, 295 P.3d 1072. 

Two to five seconds wait did not satisfy the knock 
and announce requirement. — Where police officers, 
who were executing a search warrant at defendant's 
home, saw a person standing near the window, looking 
in the direction of the officers, and then moving from the 
window as the officers reached the door, and the officers 
knocked and announced their presence and authority 
pursuant to a search warrant, waited one to five seconds, 
and then forcibly entered the home using a battering ram, 
the one to five second wait was not justified by either the 
exigent circumstance exception or the futility exception 
to the knock-and-announce requirement because the one- 
to-five-second wait was too short to permit the occupants 
either to answer the door or from which to infer that they 
had refused to voluntarily admit the police and the entry 
violated Article II, Section 10 of the New Mexico constitu- 
tion. State v. Jean-Paul, 2018-NMCA-032, 295 P.3d 1072. 

Knock-and-announce rule violated. — Where po- 
lice officers executed a search warrant at defendant's 
residence looking for drugs; there was no evidence of any 
exigency or that defendant presented a danger; and the 
belt tape recording of one officer indicated that the officers 
announced for eight seconds, never knocked and! never 
waited to give defendant an opportunity to open the door 
and that after eight seconds, the officers battered the door 
down with a battering ram, the belt tape recording was 
substantial evidence that the officers violated the knock- 
and-announce rule and that the entry into defendant's 
residence was illegal. State v. Gonzales, 2010-NMCA- 023, 
147 N.M. 735, 228 P.3d'519. 

The knock-and-announce rule applies to the execu- 
tion of arrest warrants. State v. Vargas, 2008-NMSC-019, 
143 N.M. 692, 181 P.3d 684, rev'g 2007-NMCA-006, 140 
N.M. 864, 149 P.3d 961. 

Time of use of battering ram to force entry ex- 
cluded from time to infer refusal to enter. — When 
officers began hitting the door of defendant's motel room 
with a battering ram, they ceased "knocking" and began 
"entering" and the time during which the officers hit 
the door with the battering ram must be excluded from 
the time the officers waited for consent to enter after 
they knocked and announced their identity and purpose 
under the knock-and-announce rule, State v. Johnson, 
2006-NMSC-049, 140 N.M. 653, 146 P.3d 298, aff'g in part, 
rev'g in part, 2004-NMCA-064, 135 N.M. 615, 92 P.3d 61. 

Destruction of evidence exception. — Where the af- 
fidavit for the search warrant established a good faith be- 
lief on the’ part of the officers that heroin was to be found 
on the premises; the officers knocked on the door, iden- 
tified themselves as police officers, and announced their 
purpose, and while awaiting a response heard commotion 
within, the officers were justified in not delaying further. 
State v. Baca, 1974-NMCA-098, 87 N.M. 12, 528 P.2d 656, 
cert. denied, 87 N.M. 5, 528 P.2d 649, 

Search warrant does not abrogate knock-and- 
announce requirement and since officers, equipped with 
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a valid warrant during the conduct of a drug raid, failed to 
give notice of their authority and purpose prior to entering 
a motel room with a pass key, evidence seized pursuant to 
this warrant was required to be suppressed. State v. Rog- 
ers, 1993-NMCA-104, 116 N.M. 217, 861 P.2d 258. 

Ruse exception to the announcement rule. — For 
a ruse to be a reasonable and constitutional alternative 
to knocking and announcing, the state must demonstrate 
that, at the time of execution of the warrant, the police had 
a reasonable suspicion, based upon the particular circum- 
stances of the case at hand, that exigent circumstances ex- 
ist to believe that announcing would increase the risk of in- 
jury to the officers or increase the risk that evidence would 
be destroyed. State v. Reynaga, 2000-NMCA-053, 129 N.M. 
257, 5 P.3d 579, cert. denied, 129 N.M. 208, 4 P.3d 36. 

Procedure used prior to forcible entry. — In ex- 
ecuting a search warrant or making an arrest on prob- 
able cause, an officer, prior to forcible entry, must give no- 
tice of authority and purpose and be denied admittance. 
Noncompliance with this standard is justified, however, 
if exigent circumstances exist, which may include good 
faith belief that the officers or someone within is in peril 
of bodily harm or that the person to be arrested is flee- 
ing or attempting to destroy evidence, State v. Baca, 
1974-NMCA-098, 87 N.M. 12, 528 P.2d 656, cert. denied, 
87 N.M. 5, 528 P.2d 649. 

The general standard for executing a search is that 
prior to forcible entry, an officer must give notice of au- 
thority and purpose and be denied admittance, but non- 
compliance with the standard may be justified by exigent 
circumstances known to the officer beforehand, as, for 
example, when the officer, in good faith, believes that a 
person is attempting to destroy evidence. State v. Anaya, 
1976-NMCA-055, 89 N.M. 302, 551 P.2d 992. 

An officer, prior to forcible entry, must give notice of au- 
thority and purpose, and be denied admittance although 
noncompliance with this standard is justified if exigent 
circumstances exist, as, for example, when prior to entry 
officers in good faith believe that the person to be arrested 
is fleeing or attempting to destroy evidence. This rule 
allows the police to act fast and without warning under 
exigent circumstances when to do otherwise might allow 
a guilty person to escape conviction, but at the same time, 
prevents unwarranted intrusion into private dwellings by 
overzealous police officers eager to execute a search. State 
v, Sanchez, 1975-NMCA-079, 88 N.M. 378, 540 P.2d 858, 
rev'd, 1975-NMSC-059, 88 N.M. 402, 540 P.2d 1291, latter 
decision overruled by State v. Attaway, 1994-NMSC- 011, 
117 N.M. 141, 870 P.2d 103. 

There are no set rules as to the ficad an officer must 
wait before using force to enter a house; the answer will 
depend upon the circumstances of each case. However, 
simultaneous identification and entry is unreasonable 
and demands the suppression of evidence. State v. San- 
chez, 1975-NMCA-079, 88 N.M. 378, 540 P.2d 858, rev'd, 
1975-NMSC-059, 88 N.M. 402, 540 P.2d 1291, latter deci- 
sion overruled by State v. Attaway, 1994-NMSC-011, 117 
N.M. 141, 870 P.2d 108. 

Where a police officer knocked on defendant's door 
and announced his authority in an audible manner, but 
did not wait for anyone to come to the door, nor did he 
state his purpose for being present, or request permis- 
sion to enter and serve the warrant, he did not properly 
give notice of his authority and purpose. State v. San- 
chez, 1975-NMCA-079, 88 N.M. 378, 540 P.2d: 858, rev'd, 
1975-NMSC-059, 88 N.M. 402, 540 P.2d 1291, latter deci- 
sion overruled by State v. Attaway, 1994-NMSC-011, 117 
N.M. 141, 870 P.2d 103. 

"Forcible entry". 
breaking down a door or window; entry through a closed 
but unlocked door, absent consent, is a forcible entry, as is 
entry through an open door, absent consent. In essence, 
forcible entry refers to an unannounced intrusion. State 
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v. Sanchez, 1975-NMCA-079, 88 N.M. 378, 540 P.2d 858, 
rev'd, 1975-NMSC-059, 88 N.M. 402, 540 P.2d 1291, latter 
decision overruled by State v, Attaway, 1994-NMSC-011, 
117 N.M. 141, 870 P.2d 103. 

The phrase "refused admittance" has been generally 
interpreted not to mean an affirmative refusal, and an 
officer may justifiably conclude that he has been refused 
entry where after announcement he either becomes aware 
of activity by the occupants which is inconsistent with 
action deemed reasonably necessary to open the door, or 
where a reasonable interval of time has elapsed without 
any response by the occupants, although an entry made 
too soon after announcement precludes any opportunity 
by the occupant to refuse the officer admittance, State 
v. Sanchez, 1975-NMCA-079, 88 N.M. 378, 540 P.2d 858, 
rev'd, 1975-NMSC-059, 88 N.M. 402, 540 P.2d 1291, latter 
decision overruled by State v. Attaway, 1994- NMSC- 011, 
117 N.M. 141, 870 P.2d 103. 

Where a police officer knocked loudly on the door, stated 
his identity as a police officer and that he had a search 
warrant, demanded entry and repeated this two or more 
times, waiting 30 to 60 seconds before breaking in, the of- 
ficer could reasonably infer that he had been denied ad- 
mittance, State v. Sanchez, 1975-NMCA-079, 88 N.M. 378, 
540 P.2d 858, rev'd, 1975-NMSC-059, 88. N.M. 402, 540 
P.2d 1291, latter decision overruled by State v. Attaway, 
1994-NMSC-011, 117 N.M. 141, 870 P.2d 103. 


D, COMMUNITY CARETAKER DOCTRINE. 


Community caretaker exception embodies three 
distinct doctrines. — The community caretaker ex- 
ception to the warrant requirement embodies three dis- 
tinct doctrines: the emergency aid doctrine which applies 
specifically to warrantless intrusions into the home, the 
automobile impoundment and inventory doctrine, and 
the public servant doctrine which deals primarily with 
warrantless searches and seizures of automobiles; each 
doctrine involves separate types of intrusions involving 
distinct expectations of privacy, and each is analyzed by 
different standards. State v. Sheehan, 2015-NMCA-021, 
cert. denied, 2015-NMCERT-002, 

Standards under the community caretaker doc- 
trines, — The burden for justifying a warrantless entry 
into a private residence under the emergency aid doc- 
trine is significantly higher than the standards under the 
other community caretaker doctrines@because the expec- 
tation of privacy in the home is strongest and a warrant- 
less entry into a home presents unique concerns; under 
the emergency aid doctrine, police may make a warrant- 
less entry into a home if they have reasonable grounds to 
believe that there is an emergency at hand and that there 
is an immediate need for their assistance for the protec- 
tion of life or property; under the public servant doctrine, 
a police officer may stop a vehicle for a specific, articu- 
lable safety concern, even in the absence of reasonable 
suspicion that a violation of law has occurred or is oc- 
curring, State v. Sheehan, 2015-NMCA-021, cert. denied, 
2015-NMCERT-002. 

Wrong community caretaker doctrine applied. 
— Where officer, while patrolling a state highway, noticed 
a vehicle parked on the shoulder of the road with the 
driver's side door open and interior lights on, and inside 
the vehicle were two people, one of which was a woman 
who appeared unconscious and in an unnatural position; 
at trial, officer sufficiently articulated a specific concern 
for the safety of the female passenger to permit him to de- 
tain the vehicle to alleviate his safety concern pursuant to 
the public servant doctrine; the trial court erred in grant- 
ing a motion to suppress, concluding that the officer's 
concerns were not sufficient to meet the higher standard 
of the emergency assistance doctrine. State v. Sheehan, 
2015-NMCA-021, cert. denied, 2015-NMCERT-002, 
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Emergency aid doctrine. — Under the emergency 
aid doctrine, the state has the burden of establishing that 
the police have reasonable grounds to believe that there 
is an emergency at hand and an immediate need for their 
assistance for the protection of life or property, that the 
search is not primarily motivated by intent to arrest and 
seize evidence, and that there is some reasonable basis, 
approximating probable cause, to associate the emergency 
with the area or place to be searched. State v. Byrom, 
2018-NMCA-016, cert. denied. 

Impoundment and inventory doctrine. — The law 
of impoundment and inventory doctrine focuses generally 
on the reasonableness of the officer's asserted custody or 
control of the item seized and searched, and insofar as 
the officer's decision to impound the vehicle or seize the 
item stems from concerns that the vehicle or item could 
be lost or stolen and the officer could be liable for such 
loss or theft as a result of the officer having separated the 
owner from the vehicle or item, the officer may impound 
or seize regardless of whether the vehicle or item could 
remain in its location legally if not seized, whether an- 
other person could acquire the item on the defendant's 
behalf, or whether the item is valuable. State v. Byrom, 
2018-NMCA-016, cert, denied. 

Where a law enforcement officer was dispatched to as- 
sist emergency medical personnel concerning defendant, 
who was found slumped over the steering wheel of his ve- 
hicle in an unresponsive state, and where the officer, after 
defendant was taken to the hospital for medical attention, 
inventoried defendant's vehicle pursuant to department 
policy, finding drugs in the vehicle, the officer's decision to 
impound and inventory defendant's vehicle was reason- 
able under the impoundment and inventory doctrine, be- 
cause it was the officer that was responsible for separating 
defendant from his vehicle and therefore the officer must 
also be the person responsible for safeguarding the vehicle 
and for taking precautionary measures to protect himself 
from suit should he fail to do so effectively, and the fact 
that the inventory search was not incident to arrest is im- 
material. State v. Byrom, 2018-NMCA-016, cert. denied. 

Emergency assistance doctrine applied under the 
United States Constitution. A warrantless entry 
and search of a home is permitted under the emergency 
assistance doctrine of the fourth amendment if the state 


establishes two elements, that police have reasonable. 


grounds to believe that there is an emergency at hand 
and an immediate need for their assistance for the pro- 
tection of life or property, and that there is some reason- 
able basis, approximating probable cause, to associate the 
emergency with the area or place to be searched. State v. 
Yazzie, 2019-NMSC-008, rev'g No. 34,537, mem. op. (N.M. 
Ct. App. May 11, 2017) (non-precedential). 

Where a law enforcement officer entered defendant's 
apartment without a warrant and discovered evidence of 
child abuse, the district court did not err in denying defen- 
dant's motion to suppress evidence where the facts estab- 
lished that the officer was dispatched to defendant's resi- 
dence to conduct a welfare check based on a report from a 
concerned neighbor, that the officer knocked on the apart- 
ment door multiple times very loudly and announced 
himself as a police officer over the course of eight to ten 
minutes, that the only response to the officer's knock- 
ing was an infant crying continuously and a young child 
yelling "Mommy, wake up", that the officer observed the 
doorknob to the apartment door rattle as though someone 
was trying, but unable, to open the door from the inside, 
that the officer believed that someone in the apartment 
was hurt or otherwise incapacitated, leaving the children 
unattended, and based on these circumstances, the offi- 
cer opened the unlocked door and entered the apartment 
where he observed defendant and an adult woman lying 
on the floor with two children under six years of age and 
an infant in the same room; the officer's observations and 
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first-hand knowledge about the presence of small chil- 
dren, who were apparently unsupervised and unable to 
rouse their parents, supports the objective reasonableness 
of the officer's conclusion that he needed to take action to 
protect life or property. The officer's entry and subsequent 
search were objectively reasonable and thus permissible 
under the emergency assistance doctrine of the fourth 
amendment to the United States constitution. State v. 
Yazzie, 2019-NMSC-008, rev'g No. 34,537, mem. op. (N.M. 
Ct. App. May 11, 2017) (non-precedential). 

The New Mexico constitution provides broader 
protection when applying the emergency assis- 
tance doctrine. — Inquiry into an officer's primary moti- 
vation for a warrantless entry affords individuals broader 
protection against baseless, warrantless intrusions into 
their homes, and therefore, for the emergency assistance 
doctrine to apply under the New Mexico constitution, po- 
lice must have reasonable grounds to believe that there is 
an emergency at hand and an immediate need for their 
assistance for the protection of life or property, that the 
search is primarily motivated by a strong sense of emer- 
gency and is not primarily motivated by an intent to ar- 
rest a suspect or to seize evidence, and that there is some 
reasonable basis, approximating probable cause to associ- 
ate the emergency with the area or place to be searched. 
State v. Yazzie, 2019-NMSC-008, rev'g No. 34,537, mem. 
op. (N.M. Ct. App, May 11, 2017) (non-precedential). 

Where a law enforcement officer entered defendant's 
apartment without a warrant and discovered evidence of 
child abuse, the district court did not err in denying defen- 
dant's motion to suppress evidence where the facts estab- 
lished that the officer was dispatched to defendant's resi- 
dence to conduct a welfare check based on a report from a 
concerned neighbor, that the officer knocked on the apart- 
ment door multiple times very loudly and announced 
himself as a police officer over the course of eight to ten 
minutes, that the only response to the officer's knock- 
ing was an infant crying continuously and a young child 
yelling "Mommy, wake up", that the officer observed the 
doorknob to the apartment door rattle as though someone 
was trying, but unable, to open the door from the inside, 
that the officer believed that someone in the apartment 
was hurt or otherwise incapacitated, leaving the children 
unattended, and based on thése circumstances, the offi- 
cer opened the unlocked door and entered the apartment 
where he observed defendant and an adult woman lying 
on the floor with two children under six years of age and 
an infant in the same room; the officer had objectively rea- 
sonable grounds to believe that there was an emergency 
that required his immediate assistance to protect the chil- 
dren and their mother, and that there was a reasonable 
basis for the officer to associate the emergency with the 
apartment he ultimately entered and searched, and there 
was substantial evidence to support the district court's 
conclusion that the officer's primary motivation for en- 
try was to render aid and protection from harm. State v. 
Yazzie, 2019-NMSC-008, rev'g No. 34,587, mem. op. (N.M. 
Ct. App. May 11, 2017) (non-precedential). 

Emergency assistance doctrine. — Under the emer- 
gency assistance doctrine, an officer's warrantless entry 
into a home is justified if the state can establish that the 
police have reasonable grounds to believe that there is an 
emergency at hand and that there is an immediate need for 
their assistance for the protection of life or property, that 
the search is not primarily motivated by intent to arrest 
and seize evidence, and that there is some reasonable ba- 
sis, approximating probable cause, to associate the emer- 
gency with the area or place to be searched. State v. Cor- 
dova, 2016-NMCA-019, cert. granted, 2015-NMCERT-008. 

Where officers entered defendant's home without a war- 
rant following a collision between defendant's vehicle and 
a motorcyclist, where the motorcyclist was killed and the 
driver and occupants of defendant's vehicle fled the scene, 
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the state failed to establish that the officers had reason- 
able grounds to believe that defendant might have been 
injured to an extent requiring the officers' immediate en- 
try and assistance where there was no concrete evidence 
that defendant was the driver involved in the accident, 
and assuming the officers knew that defendant was the 
driver, they had no specific evidence that defendant was 
seriously injured and in need of immediate aid, such as 
blood in the vehicle, impacts to the windshield from the 
inside of the vehicle, or information from witnesses that 
the occupants of the vehicle appeared injured when they 
fled the scene, and the officers had no specific information 
that defendant was even at home when the officers made 
the warrantless entry of defendant's home, and there 
were no signs of injury, such as blood, noted on defen- 
dant's property. State v. Cordova, 2016-NMCA-019, cert. 
granted, 2015-NMCERT-008. 

Only a genuine emergency will justify entering 
and searching a home under the community care- 
taker doctrine. — Where officers responded to a domes- 
tic violence call made by defendant's girlfriend, who had 
been staying at defendant's apartment for a few days, the 
officers' entry into the apartment and subsequent discov- 
ery and seizure of drug paraphernalia was not valid under 
the community caretaker doctrine, because defendant had 
already left the apartment and the officers did not have 
credible and specific information that a victim was very 
likely to be located at that particular place and in need of 
immediate aid to avoid great bodily harm or death, and 
although the Family Violence Protection Act, Chapter 40, 
Article 183 NMSA 1978, contemplates law enforcement 
assistance to protect a victim of domestic violence from 
further abuse when retrieving items from inside the vic- 
tim's residence, it does not circumvent the requirement 
that only a genuine emergency will justify entering and 
searching a residence without a warrant and without con- 
sent, and in this case there was no indication of an emer- 
gency inside the apartment justifying a warrantless entry. 
State v. Ramos, 2017-NMCA-041. 

Community caretaker doctrine. — The test of le- 
gitimacy under the community caretaker doctrine is 
whether the officers' actions were objectively reason- 
able and in good faith. State v. Nemeth, 2001-NMCA-029, 
130 N.M. 261, 23:P.3d 936, overruled by State v. Ryan, 
2005-NMSC-005, 137 N.M. 174, 108 P.3d 1032, 

A response by law enforcement officers to a call seeking 
assistance in regard to a possible suicide inside a home 
can be characterized both as the rendering of emergency 
aid or assistance and the rendering of assistance out of a 
concern for a person's safety and welfare for purposes of 
application of the community caretaker exception to the 
fourth amendment warrant requirement. State v. Nemeth, 
2001-NMCA-029, 180 N.M. 261, 23 P.3d 936, overruled by 
State v. Ryan, 2005-NMSC-005, 187 N.M. 174, 108 P.8d 
1032. i 

An officer who acts in the community caretaker ca- 
pacity is still subject to state and federal constitutional 
constraints with respect to a weapons frisk because 
it is distinct from a welfare check. State v. Boblick, 
2004-NMCA-078, 135 N.M. 754, 93 P.3d 775, cert. denied, 
2004-NMCERT-006. 

Officer was not acting as a community caretaker, 
— The search undertaken by the police officer was not a 
community caretaking encounter with defendant, consen- 
sual or otherwise, but rather, it was'a search of his property 
while defendant was incapacitated. As police officer looked 
in the ER examination room, saw the clothes lying on the 
floor, and of his own volition entered the room, picked up 
the pants, and searched the pockets, the state did not pres- 
ent substantial evidence as to the reasonableness of police 
officer's belief that his aid and assistance was necessary, 
and police officer's search of defendant's clothes was done 
for the purpose of investigating possible criminal activity 
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or obtaining incriminatory evidence, rather than pursu- 
ant to a community caretaking function. State v. Gutier- 
rez, 2005-NMCA-015, 136 N.M. 779, 105 P.3d 382, cert. 
quashed, 2005-NMCERT-006, 137 N.M, 768, 115 P.3d 231. 


E, PLAIN VIEW DOCTRINE. 


Plain view doctrine. — It is not a search to observe 
that which occurs openly in a public place and which is 
fully disclosed to visual observation, and there is no sei- 
zure in disregard of any lawful right. when officers re- 
trieve and examine the packets which have been dropped 
in a public place, State v. Garcia, 1966-NMSC-063, 76 
N.M. 171, 4138 P2d 210. ; 

The constitutional prohibition is directed to unreason- 
able searches and seizures so that people may be secure 
in their persons, houses, papers and effects, and does not 
apply to items viewed in an open field. State v. Aragon, 
1976-NMCA-018, 89 N.M. 91, 547 P.2d 574, cert. denied, 
89 N.M, 206, 549 P.2d 284, overruled by State v. Rickerson, 
1981-NMSC-036, 95 N.M. 666, 625 P.2d 1183. 

Seizure of contraband observed in plain view. 
— The seizure of contraband observed in plain view in- 
side an automobile, by an officer who observed it during 
a lawful traffic stop, is justified by the exigent circum- 
stances exception to the warrant requirement, because 
the contraband is in plain view not only to the officer, but 
also to the public at large and therefore, if left alone, it 
can easily be tampered with or destroyed. State v. Bom- 
boy, 2008-NMSC-029, 144 N.M. 151, 184 P.3d 1045, rev'g 
2007-NMCA-081, 141 N.M. 853, 161 P.3d 898. 

Plain view exception to the warrant requirement. 
— Under the plain view exception to the warrant require- 
ment, items may be seized without a warrant if the police 
officer was lawfully positioned when the evidence was ob- 
served, and the incriminating nature of the evidence was 
immediately apparent, such that the officer had probable 
cause to believe that the article seized was evidence of a 
crime. The "immediately apparent" language requires 
that there be probable cause without the need for further 
search or an additional invasion of privacy and posses- 
sory interests. Probable cause exists when the facts and 
circumstances warrant a belief that the accused had com- 
mitted an offense, or is committing an offense, and must be 
evaluated in relation to the circumstances as they would 
have appeared to a prudent, cautious and trained police 
officer. An officer must acquire information establishing 
probable cause to believe that an item is possessed unlaw- 
fully before seizing it. State v. Sanchez, 2015-NMCA-084, 

Where police officer initiated a traffic stop after discov- 
ering that defendant's vehicle registration had expired, 
the officer observed a clear, plastic bag on the floorboard 
of the vehicle containing capsules or pills, and where de- 
fendant attempted to conceal the bag on the floorboard 
by trying to slide it underneath the driver's seat, the 
New Mexico court of appeals held that the existence of 
two pills contained within a small bag on the floorboard 
of the car was insufficient to convey evidence of criminal- 
ity that would be apparent to the officer based upon mere 
observation, and defendant's attempt to conceal the bag 
containing pills that may or may not have been lawfully 
possessed, without any testimony from the officer indicat- 
ing suspicious circumstances or specific knowledge about 
defendant or the item seized, is not an act that supplied 
the officer with a suspicion that rose to the level of prob- 
able cause. State v. Sanchez, 2015-NMCA-084. 

Plain view doctrine applied. — There is no seizure 
in the sense of the law when the officers examined the 
contents of a napkin after it had been dropped to the 
street. State v, Garcia, 1966-NMSC-063, 76 N.M, 171, 413 
P.2d 210. 

Where police officer testified that when he knocked on 
the door and entered at the invitation of the defendant, 
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he did so only for the purpose of talking to whoever was 
present concerning blood found in a car parked outside, but 
where at that time he had been advised of the assault on 
the complaining witness in the case and when he saw the 
defendant and the bloody clothes, both on him and in the 
room, defendant was placed under arrest and the clothes 
were gathered up and taken to the police station along with. 
defendant, there was no illegal search and seizure, and, ac- 
cordingly, the clothing taken from defendant's room was 
admissible in the trial of the charges against him: State v, 
Blackwell, 1966-NMSC-088, 76 N.M. 445, 415 P.2d 563. 

A package thrown from a car as it stops is not procured 
through a search; neither is there a seizure, and the con- 
tents thereof are admissible evidence. State v. Garcia, 
1966-NMSC-063, 76 N.M. 171, 4138 P.2d 210. 

Where stolen rings and clothes were seen next to code- 
fendant at the time he was discovered hiding in the closet, 
the items were in plain view, and there was no subsequent 
search. State v. Hansen, 1974-NMCA-1381, 87 N.M. 16, 528 
P.2d 660. 

Where police officer saw a gun in plain view from outside 
a car as the driver was being given a traffic citation, the 
requirements of the plain view doctrine are met. However, 
under New Mexico constitution, even with gun in plain 
view, officer may not enter vehicle and seize gun without 
consent, warrant or exigent circumstances. State v. Gar- 
cia, 2005-NMSC-017, 188 N.M. 1, 116 P.8d 72, aff'g in part, 
rev'g in part, 2004-NMCA-066, 135 N.M, 595, 92 P.3d 41. 

Where heroin seized during a search pursuant to a war- 
rant was physically located on property upon which there 
was an unoccupied house, and not within the curtilage as 
specified in the warrant, it was held that although the war- 
rant did not authorize a search outside the curtilage, the 
can containing the heroin was viewed from a place the offi- 
cer had a right to be under the warrant, and consequently, 
it was not discovered as a result of an illegal search. State 
v. Aragon, 1976-NMCA-018, 89 N.M. 91, 547 P.2d 574, cert. 
denied, 89 N.M. 206, 549 P.2d 284, overruled by State v. 
Rickerson, 1981-NMSC-036, 95 N.M. 666, 625 P.2d 1183. 

Officer entitled to look into parked vehicle once 
investigatory stop completed. — Once the purpose of 
an investigatory stop is completed, an officer still has the 
right to look into a vehicle parked on a public road, and 
may then seize contraband which is in plain view. State v, 
Powell, 1983-NMCA-004, 99 N.M. 381, 658 P.2d 456, cert. 
denied, 99 N.M. 358, 658 P.2d 433. . 

Plain view doctrine did not apply. — Where law 
enforcement officers. who were executing a valid war- 
rant authorizing the search of the defendant's home for 
evidence of criminal sexual penetration observed parts 
of protected game animals in the defendant's home and 
called in a conservation officer to determine whether the 
defendant was in violation of game and fish laws, the con- 
servation officer's entry into the defendant's home to look 
for evidence of violations of game and fish laws and the 
conservation officer's subsequent seizure of items of the 
defendant's personal property was not a legitimate exten- 
sion of the plain view observations of the officers execut- 
ing the search warrant because the incriminating nature 
of the animal parts would not be immediately apparent 
unless and until the investigating officer has probable 
cause that the animal parts are unaccompanied by proper 
documentation, the conservation officer's entry into the 
defendant's home was unlawful, and the items of personal 
property seized by the conservation officer were the fruits 
of an unlawful entry. State v. Moran, 2008-NMCA-160, 
145 N.M. 297, 197 P.3d 1079. 

The plain view doctrine does not apply to marijuana 
found in defendant's car, which marijuana was enclosed 
in a burlap-like sack, where neither of the police officers 
involved can testify that he was able to see inside the 
bag. State v. Coleman, 1974-NMCA-147, 87. N.M. 153, 530 
P.2d 947. 
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Where the marijuana seized was not in plain view un- 
til the officers ordered the defendants out of the car and 
proceeded to enter the car themselves, the plain view 
doctrine did not apply since in order for the plain view 
rule to be applicable, the officers must lawfully be in the 
position that enabled them to see what is allegedly in 
plain view. State v. Ledbetter, 1975-NMCA-107, 88 N.M. 
344, 540 P.2d 824. 

Where contraband was discovered when officers opened 
a cedar chest, a metal pill box in a purse in an overnight 
case while searching for heroin, the "plain view" doctrine 
did not justify its seizure of the contraband. However, sei- 
zure of the contraband was -permissible under the facts 
of the case because where permission has been given to 
search for a particular object, the ensuing search remains 
valid as long as its scope is consistent with an effort to lo- 
cate that object and other evidence observed in the course 
of such a lawful search may also be seized. State v. Alde- 
rete, 1976-NMCA-001, 88 N.M. 619, 544 P.2d 1184. 


F. OTHER EXCEPTIONS. 


A warrantless arrest supported by probable cause 
is reasonable if exigency exists. — The overarching in- 
quiry in reviewing warrantless arrests is whether it was 
reasonable for the officer not to procure an arrest war- 
rant; a warrantless arrest supported by probable cause 
is reasonable if some exigency existed that precluded 
the officer from securing a warrant. State v. Paananen, 
2015-NMSC-081, rev'g 2014-NMCA-041. 

Where defendant was detained after store personnel ob- 
served him shoplifting flashlights, defendant was frisked 
and his possessions and the stolen flashlights were dis- 
played on a table to present to law enforcement; officers 
arrived at the scene and developed probable cause to ar- 
rest defendant based on their review of the store surveil- 
lance video-tape and the evidence of shoplifting displayed 
on the table before them. The officers arrested defendant 
without a warrant, pursuant to 30-16-23 NMSA 1978, 
and searched defendant's belongings incident to the ar- 
rest, finding hypodermic needles and heroin. The supreme 
court held that it was reasonable for the officers to make 
a warrantless arrest where they had probable cause, and 
when securing a warrant was not reasonably practical be- 
fore responding to the scene, because the officers did not 
have the information supporting probable cause or the 
time to act on it prior to arriving on scene, and that an on- 
the-scene arrest supported by probable cause supplied the 
requisite exigency. The subsequent search of defendant 
was therefore a lawful search incident to arrest. State v. 
Paananen, 2015-NMSC-081, rev'g 2014-NMCA-041. 

Inevitable discovery doctrine did not apply. — 
Where the loss prevention personnel of a store observed 
defendant place flashlights under defendant's jacket and 
leave the store without paying for the them; defendant 
was detained in the loss prevention office; when the po- 
lice officers arrived, they spoke with the loss prevention 
personnel and learned the facts leading up to defendant's 
detention; the officers entered the office and immediately 
handcuffed defendant and conducted a pat down search; 
the officers searched defendant's backpack and discovered 
hypodermic needles and heroin; defendant's warrantless 
arrest was illegal because the state failed to show exigent 
circumstances to support the arrest; and the state ar- 
gued that the evidence would have been inevitably dis- 
covered in an inventory search, the evidence would not 
have been inevitably discovered because an inventory 
search would not have been independent of the illegal ar- 
rest. State v. Paananen, 2014-NMCA-041, cert. granted, 
2014-NMCERT-003, 

"Hot pursuit" doctrine. — Where shortly after an 
armed robbery an officer saw defendant, who fit the 
description of one of the robbers, enter a house and 
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after about ten minutes the officers actually entered the 
house, the doctrine of "hot pursuit" applied and the en- 
try by the officers was a valid intrusion. State v. Hansen, 
1974-NMCA-131, 87 N.M. 16, 528 P.2d 660. 

Search of wallet seized during arrest. — Where 
the defendant's wallet was seized incident to his lawful 
arrest, the inventory search exception justified the search 
of the defendant's wallet. State v, Saiz, 2008-NMSC-048, 
144 N.M. 663, 191 P.3d 521, abrogated, State v. Belanger, 
2009-NMSC-025, 146 N.M. 357, 210 P.3d 783. 

Governmental interests supporting inventory 
search exception. — Three governmental interests 


support the existence of the inventory search excep- 


tion: to protect the arrestee's property while it remains 
in police custody, to protect the police against claims or 
disputes over lost or stolen property, or to protect the po- 
lice from danger. State v. Davis, 2018-NMSC-001, rev'g 
2016-NMCA-073, 387 P.3d 274. 

Valid inventory search. — An inventory search is 
valid if the police have lawful control or custody of the ob- 
ject of the search, which demands an inquiry into whether 
there is a reasonable nexus between the arrest and the 
seizure of the object to be searched, if the inventory search 
is conducted in conformity with established police regu- 
lations, and if the search is reasonable. State v, Davis, 
2018-NMSC-001, rev'g 2016-NMCA-073, 387 P.3d 274. 

Where patrol officer began to follow defendant on suspi- 
cion of driving on a revoked license, and where defendant 
drove his motorcycle into the driveway of his home, parked 
the motorcycle, took off his backpack and placed it on top 
of a vehicle that was parked in the carport of the home, 
and where the officer, after confirming that defendant was 
driving on a revoked license, arrested defendant and seized 
and searched defendant's backpack, finding three bags. of 
marijuana, the warrantless search of defendant's backpack 
was a valid inventory search, because defendant possessed 
the backpack at the time of the arrest and a reasonable 
nexus existed between the arrest and the seizure and in- 
ventory search of the backpack; a defendant is in "posses- 
sion" of any object that the defendant loses control over as 
a consequence of arrest and where that loss of control gives 
rise to the possibility that the object might be lost, stolen or 
destroyed and the police potentially held liable for the loss, 
theft, or destruction. State v. Davis, 2018-NMSC-001, rev'g 
2016-NMCA-073, 387 P.3d 274. 

Inventory search exception. — For a constitutional, 
lawful inventory search, the police must have control or 
custody of the object of the search, the inventory must be 
carried out pursuant to established police regulations, 
and the search must be reasonable and conducted in good 
faith. To be a reasonable search, it must be made pursu- 
ant to an established procedure and further any one of 
the following three purposes: to protect the arrestee's 
property while it remains in police custody, to protect the 
police against claims or disputes over lost or stolen prop- 
erty, or to protect the police from potential danger. State v. 
Davis, 2016-NMCA-073, cert. granted, 

Where patrol officer began to follow defendant, who 
was driving a motorcycle, on suspicion of driving with a 
revoked driver's license, and where defendant pulled into 
the driveway of his home, parked his motorcycle, took 
off his backpack and placed it on top of his car that was 
parked in his carport, and where the officer, after confirm- 
ing that defendant was driving on a revoked license, ar- 
rested defendant, the warrantless search of defendant's 
backpack was not a lawful inventory search because a 
reasonable nexus between the arrest and the seizure was 
absent because defendant did not have physical posses- 
sion of the backpack at the time of his arrest and because 
it was seized at defendant's home, and the state failed 
to satisfy the requirement that the purported inventory 
search was made in accordance with police guidelines 
where the officer testified that the sheriff's department 
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only inventoried items on the person of an arrestee at 
the time of the arrest, and, as noted, defendant did not 
have physical possession of the backpack when he was 
arrested. State v. Davis, 2016-NMCA-073, cert. granted. 
Search not permissible under the plain-feel doc- 
trine, — Where, during a lawful protective patdown of 
defendant for a weapon, the officer felt a hard object in 
defendant's jacket pocket; it was immediately apparent to 
the officer that the object was not a weapon; and the of- 
ficer had to manipulate the object to determine that the 
object was a glass drug pipe, the officer went beyond the 
lawful parameters of a protective patdown and the seizure 
of the glass pipe was not permissible under the plain-feel 


- doctrine, State v. Johnson, 2010-NMCA-045, 148 N.M. 237, 
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233 P.3d 371. 

Inevitable discovery exception. — The inevitable 
discovery doctrine applies where evidence may have been 
seized illegally, but where an alternative legal means of 
discovery such as a routine police inventory search would 
inevitably have led to the same result. State v. Wagoner, 
2001-NMCA-014, 130 N.M. 274, 24 P.3d 306, cert. denied, 
130 N.M. 218, 22 P.3d 681. 

For the doctrine to apply, the alternate source of evi- 
dence must be pending, but not yet realized. If the alter- 
nate source has been realized, and the evidence seized or 
"reseized" according to this alternate source, the inevi- 
table discovery doctrine is no longer applicable. Instead, 
the admissibility of the evidence must be evaluated un- 
der the independent source doctrine. State v. Wagoner, 
2001-NMCA-014, 130 N.M., 274, 24 P.3d 306, cert. denied, 
130 N.M. 218, 22 P.3d 681. 

Independent source doctrine. — The independent 
source doctrine (an exception to the exclusionary rule 
where evidence is legally seized after an illegal search) is 
inapplicable to a search conducted pursuant to a warrant 
based partially on tainted information gathered during a 
prior illegal search, State v. Wagoner, 2001-NMCA-014, 
130 N.M. 274, 24 P.3d 306, cert. denied, 130 N.M. 213, 22 
P.3d 681. 

Sufficient attenuation of live witness testimony 
as exception to the exclusionary rule. — Witness 
testimony, though causally related to an illegal search, 
may become sufficiently attenuated from the illegality, 
considering whether the witness is willing to testify and 
whether the purpose served by excluding the witness tes- 
timony outweighs the cost of forever precluding the wit- 
ness from testifying. State v. Martinez, 2015-NMCA-0138. 

Where defendant was charged with numerous sex of- 
fenses and drug offenses, and where the court of appeals 
affirmed the trial court's decision to suppress all physical 
evidence seized from the defendant's home and vehicle, all 
statements made by defendant and the testimony of the 
victim; on motion for reconsideration following the first 
appeal, the court of appeals determined that it was appro- 
priate for the trial court to consider the state's motion for 
reconsideration that was based on a new argument and 
new authority; the court of appeals held that live witness 
testimony, though causally related to an illegal search 
may become sufficiently attenuated from the illegality if 
the witness is willing to testify; the state, however, failed 
to present testimony in person, or by affidavit, to show the 
willingness of the witness to testify and therefore the dis- 
trict court properly denied the motion for reconsideration. 
State v. Martinez, 2015-NMCA-0138. 

Evidence obtained during second traffic stop 
need not be excluded where sufficient attenuation 
existed between two traffic stops. — Where police of- 
ficers received information supporting an investigation 
into ownership of a van that defendant was towing after 
an initial unconstitutional stop of defendant's vehicle 
had ended, sufficient attenuation existed between the 
first and second stop of defendant's vehicle to purge any 
taint resulting from the illegal first stop, where there 
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was a complete end to the first stop and a clear begin- 
ning to the subsequent stop, there existed an intervening 
circumstance between the two stops, and there was no 
showing of flagrant misconduct on the part of the law 
enforcement officers. State v. Monafo, 2016-NMCA-092, 
cert. denied. 

Police officer's unconstitutional conduct was not 
sufficiently attenuated by a preexisting arrest war- 
rant. — Where defendant was stopped by a Silver City 
police officer simply because he was walking along a street 
late at night, pursuant to a Silver City police department 
practice whereby officers routinely pull up to unknown in- 
dividuals walking at night and ask for their names and 
dates of birth for the purpose of assisting officers in poten- 
tially solving crimes that occurred later in the night, and 
where the police officer later learned that defendant had 
an outstanding warrant for his arrest, pulled up to defen- 
dant again, arrested defendant on the warrant, and while 
conducting a search incident to arrest, discovered meth- 
amphetamine on defendant's person, under the totality of 
the circumstances, defendant was seized under the fourth 
amendment because a reasonable person, based on the of- 
ficer's actions of stopping defendant who was simply walk- 
ing alone at night, shining his patrol vehicle headlights 
on defendant, and asking defendant his name, where he 
lived, and his date of‘birth, would not have felt free to dis- 
regard the officer's questions and walk away. The officer's 
actions were investigatory in design and purpose, and 
therefore the evidence discovered on defendant's person 
was inadmissible because the seizure was not sufficiently 
attenuated by the preexisting arrest warrant. State v. Ra- 
mey, 2020-NMCA-041. 

New crimes exception attenuation analysis. — A 
court, when determining whether seized evidence has been 
purged of the taint of the original illegality, must consider 
the lapsed time between the illegality and the acquisition 


of the evidence, the presence of intervening circumstances, - 


and the purpose and flagrancy of the official misconduct. 
State v. Tapia, 2018-NMSC- 017, ae “oh NMCA-055, 348 
P.3d 1050. 

New crimes exception may mare to both violent 
and non-violent crimes. — The new crime exception 
to the exclusionary rule may apply to both violent and 
non-violent crimes committed in response to unlaw- 
ful police actions. State v. Tapia, 2018-NMSC- 017, rev'g 
2015-NMCA-055, 348 P.3d 1050. 

Where defendant was charged with forgery and con- 
cealing identity after the vehicle in which he was a pas- 
senger was stopped by a state police officer for travelling 
at forty miles per hour in a fifty-five mile per hour zone 
and because the officer was unable to read the license 
plate, and where defendant, after being given a '"no seat 
belt" citation, gave a false name and signed his broth- 
er's name to the citation, and where, at the scene, the 
officer later discovered defendant's real identity, the of- 
ficer lacked reasonable suspicion to initiate the traffic 
stop because there was no violation of the traffic laws, 
but the district court did not err in denying defendant's 
motion to suppress evidence of the forgery and conceal- 
ing identity, because defendant's misrepresentation of 
his identity was an intervening circumstance, there was 
nothing in the record to indicate that the officer initiated 
the traffic stop for the specific purpose of investigating 
defendant or for some other pretextual reason, and the 
benefits of deterrence in this case are not outweighed by 
the cost of excluding the evidence of defendant's crimes. 
Therefore defendant's attempts to conceal his identity af- 
ter the unlawful traffic stop sufficiently purged the taint 
of the initial illegality so as to render the exclusionary 
rule inapplicable under both the Fourth Amendment and 
Article II, Section 10 of the New Mexico Constitution. 
State v. Tapia, 2018-NMSC-017, rev'g 2015-NMCA -055, 
348 P.3d 1050. 


BILL OF RIGHTS 


49 


Art. IT, § 10 


New crime exception to the exclusionary rule is 


ter police misconduct; when a defendant commits a new 
crime that endangers the safety of a police officer or en- 
dangers public safety following an improper detention, 
the need to protect law enforcement officers outweighs the 
deterrent to police misconduct provided by immunizing 
the defendant's actions from criminal liability, but the 
policy reasons for recognizing a new crime exception to 
the exclusionary rule do not exist when a non-violent, 
identity-related offense is committed in response to uncon- 
stitutional police conduct. State v. Tapia, 2015-NMCA-055, 
cert. granted, 2015-NMCERT-005, 

Where defendant was a passenger in a vehicle that was 
stopped without reasonable suspicion, the police officer 
observed defendant committing a seatbelt violation and 
asked defendant for identification, and where defendant 
concealed his identity by giving the officer a false name 
and committed forgery by signing the citation issued by 
the officer in the false name defendant had given to the 
officer, the court of appeals held that the commission of 
a non-violent, identity-related offense in response to un- 
constitutional police conduct does not automatically purge 
the taint of the unlawful police conduct under federal 
law, and that suppression of the evidence of defendant's 
new crimes was appropriate because evidence of the new 
crimes flowed directly from observing an alleged seat 
belt violation during the unlawful seizure. State v. Tapia, 
2015-NMCA-055, cert. granted, 2015-NMCERT-005, 

Meaning of the phrase "at the scene". — The phrase 
"at the scene" as used in 31-1-7(A) NMSA 1978 must be 
read broadly to enable a police officer to make a warrant- 
less arrest within a reasonable time and distance from 
when and where a domestic disturbance occurred. State 
v. Almanzar, 2014-NMSC-001, rev'g 2012-NMCA-111, 288 
P.3d 238. 

Where defendant and the victim began quarreling in a 
parking lot; defendant kicked the victim; and the police 
arrested defendant for domestic violence at a store across 
the street from the parking lot within minutes after the 
victim called 911, defendant's warrantless arrest was 
lawful under 31-1-7(A) NMSA 1978 because the arrest 
was make in close proximity to when and where the inci- 
dent occurred, State v. Almanzar, 2014-NMSC-001, rev'g 
2012-NMCA-111, 288 P.3d 238. 

Evidence from a warrantless arrest incident 
to domestic disturbance. — Where police officers re- 
sponded to a domestic violence incident that had occurred 
in a parking lot between defendant and defendant's live- 
in friend; after the incident, defendant and defendant's 
friend had both left the parking lot and had gone to two 
separate locations away from the parking lot; the officers 
found defendant at a convenience store that was near 
the parking lot; and the officers conducted a pat-down 
search of defendant and discovered cocaine in defendant's 
pants pocket, the district court erred in holding that the 
evidence would have been inevitably discovered during 
a search incident to a legal arrest for misdemeanor do- 
mestic battery because an arrest could only have been 
effectuated at the parking lot where the domestic bat- 
tery had occurred. State v. Almanzar, 2012-NMCA-111, 
288 P.38d 238, cert. granted, 2012-NMCERT-011, rev'd, 
2014-NMSC-001. 

A protective search or sweep. 
or sweep is only allowed incident to a lawful arrest; thus, 
since the officers entered and searched a bedroom be- 
fore they arrested the defendant, the search and seizure 
could not be upheld as a protective sweep. State v. Wright, 
1995-NMCA-016, 119 N.M. 559, 893 P.2d 455, cert. denied, 
119 N.M. 389, 890 P.2d 1321. 

Search of medicine cabinet cannot be upheld as a pro- 
tective sweep, and motion to suppress the contents of 
the medicine cabinet and all the fruits of the search of 


© 2022 State of New Mexico. New Mexico Compilation Commission: All rights reserved. 


Art. IT, § 10 


the medicine cabinet should be granted. State v.. Zamora, 
2005-NMCA-039, 137 N.M. 301, 110. P.3d 517, cert. 
quashed, 2005-NMCERT-012, 138 N.M. 773, 126 P.3d 1137. 
A protective sweep is allowed only incident to a 
lawful arrest. — Where officers responded to a domestic 
violence call made by defendant's girlfriend, who had been 
staying at defendant's apartment for a few days, the of- 
ficers' entry into the apartment and subsequent discovery 
and seizure of drug paraphernalia was not a valid pro- 
tective sweep, because although the officers testified that 
they cleared the apartment to ensure their safety and 
that they only looked where a person may be located or 
hiding, the sweep was not done incident to a lawful arrest 
because defendant had already left the apartment, and 
the officers did not articulate facts that would justify a 
protective sweep. State v. Ramos, 2017-NMCA-041. 


G. TRAFFIC STOPS. 


Unknown liability insurance compliance status 
provides reasonable suspicion to make investiga- 
tory stop. — Where police officer, on routine patrol, en- 
tered the license plate number of the vehicle defendant 
was driving into the patrol car's mobile data terminal, 
which remotely accesses records maintained by the motor 
vehicle department regarding the insurance compliance 
status of vehicles registered in New Mexico, and where 
the query returned a result indicating that the compli- 
ance status of the vehicle was unknown, there was a rea- 
sonable basis for suspecting that defendant's vehicle was 
probably uninsured in violation of 66-5-205(B) NMSA 
1978, and therefore the officer had reasonable suspicion to 
stop defendant's vehicle. State v. Yazzie, 2016-NMSC-026, 
rev'g 2014-NMCA-108, 336 P.3d 984. 

Traffic stop based on the unknown insurance 
status of a vehicle. — Where defendant was driving a 
vehicle when a police officer entered the vehicle's license 
plate number into the mobile data terminal in the police 
car which informed the officer that defendant's vehicle in- 
surance status was "unknown"; the officer then stopped 
defendant's vehicle; and the only basis for the stop was 
the information that the vehicle's insurance status, was 
unknown, the stop was not constitutionally authorized 
because the information known to the officer did not pro- 
vide any specific articulable facts to support a suspicion 
that defendant was committing a crime by driving an 
uninsured vehicle, State v. Yazzie, 2014-NMCA-108, cert. 
granted, 2014-NMCERT-010, 

Traffic stop cannot be based on a probability. — 
Where defendant was driving a vehicle when a police of- 
ficer entered the vehicle's license plate number into the 
mobile data terminal in the police car which informed the 
officer that defendant's vehicle insurance status was "un- 
known"; and based on the testimony of a witness from the 
motor vehicle division, the district court concluded that 
because there was an 80% to 90% chance that the owner 
of a vehicle with an unknown insurance status had not ob- 
tained insurance, its was reasonable for the officer to sus- 
pect that defendant did not have insurance, a strong cor- 
relation between "unknown" status and being uninsured 
was insufficient by itself to support a traffic stop because 
evidence must be -particularized to the person who is 
stopped for a violation and those facts must be articulated, 
rather than based solely on probability. State v. Yazzie, 
2014-NMCA-108, cert. granted, 2014-NMCERT-010. 

Reasonable basis to stop defendant for failing to 
stop at a stop sign. — Where a patrol officer observed 
defendant's vehicle approach a four-way intersection at 
a high rate of speed, and upon reaching the intersection, 
defendant's vehicle went past the stop sign and into the 
intersection before coming to a complete stop, and where 
the officer activated his emergency lights and pulled de- 
fendant over for failing to stop at the stop sign, and as 


CONSTITUTION OF THE STATE OF NEW MEXICO 


50 


Art. IT, § 10 


a result, obtained evidence that led to defendant's arrest 
and conviction for driving while intoxicated, the district 
court did not err in finding that there was reasonable 
suspicion for the officer to pull defendant over for a traf- 
fic violation, because the record, viewed in the light most 
favorable to the district court's ruling, includes sufficient 
evidence to support the district court's finding that the of- 
ficer had an objectively reasonable basis to stop defendant 
for violating 66-7-345(C) NMSA 1978. State v. Martinez, 
2018-NMSC-007, rev'g 2015-NMCA-051, 348 P.3d 1022. 

Traffic stop must be based on reasonable suspi- 
cion or probable cause. — To conduct a constitution- 
ally valid traffic stop, a police officer must have reason- 
able suspicion of criminal activity or probable cause that 
the traffic code has been violated; a reasonable suspicion 
is a particularized suspicion, based on all the circum- 
stances that the person being detained is breaking or 
has broken the law. An appellate court will find reason- 
able suspicion if the officer is aware of specific articulable 
facts, together with rational inferences from those facts, 
that, when judged objectively, would lead a reasonable 
person to believe criminal activity occurred or was occur- 
ring. State v. Martinez, 2015-NMCA-051, cert. granted, 
2015-NMCERT-005, 

In DWI trial, where the police officer testified that he 
observed defendant approach an intersection with a four- 
way stop sign at a high rate of speed, slam on the brakes 
and come to a complete stop after passing the stop sign 
and entering the lane of traffic, and where the district 
court made an express finding after viewing the officer's 
dashboard camera video that defendant did not enter the 
intersection before coming to a complete stop, which was 
directly contrary to the officer's testimony, the state failed 
in its burden of showing that the officer had a reasonable 
suspicion to believe defendant's vehicle failed to stop at 
the point nearest the intersecting roadway before enter- 
ing the intersection as required by 66-7-345(C) NMSA 
1978. State v, Martinez, 2015-NMCA-051, cert. granted, 
2015-NMCERT-005, 

The totality of the circumstances supported the 
officers' reasonable suspicion of criminal activity. 
— In defendant's trial for possession of a controlled sub- 
stance, law enforcement officers had reasonable suspicion 
to make an investigatory stop of the vehicle in which 
defendant was a passenger, based on law enforcement's 
observations of the vehicle's presence at two locations 
at which people cooperating with the police purchased 
heroin, on the fact that the vehicle was registered to a 
resident of one of the locations, and on the fact that the 
vehicle followed a particular pattern known to the offi- 
cers to be associated with heroin purchases from one of 
the locations. Under the totality of the circumstances, 
the information known to the officers provided an objec- 
tive basis upon which the officers could reasonably sus- 
pect criminal activity and conduct a lawful investigatory 
stop. State v. Hernandez, 2016-NMCA-008, cert. denied, 
2015-NMCERT-012. 

The totality of the circumstances supported the 
conclusion that the officer had reasonable, articu- 
lable suspicion to perform the Terry stop. — Where 
law enforcement officer who had been with the New 
Mexico state police for twenty years and had significant 
training and experience in narcotics investigations was 
conducting surveillance of a gas station and convenience 
store, a location at which the officer knew drugs were 
purchased and sold with frequency, and observed defen- 
dant undertake the type of conduct in which those sell- 
ing drugs engage, the officer's training, experience and 
observations produced reasonable, articulable suspicion 
of possible criminality to perform a Terry stop. The test 
is reasonable suspicion, not probable cause; the officer 
performed a Terry stop to inquire exactly what was going 
on and resolve the reasonable suspicion he formed. State 
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v. Martinez, 2020-NMSC-005, rev'g No. 35,402, mem. op. 
(N.M. Ct. App. June 5, 2017) (non-precedential). 

Traffic stop based on anonymous caller was rea- 
sonable. — Where defendant was stopped by a police of- 
ficer after a concerned citizen called the central dispatch 
of the Deming police department to report that a big gray 
or silver Ford Crown Victoria, with a male driver, was un- 
able to control his lanes and was driving recklessly, and 
the caller believed the driver was possibly under the in- 
fluence of alcohol or drugs, and where the officer, in the 
same area, saw defendant's vehicle, which matched the 
description sent out by dispatch, there were sufficient 
facts to support the stop, because the anonymous tip 
given to the police provided sufficient information de- 
scribing the color and model of the vehicle and its loca- 
tion and direction on a specific street so that the officer 
could reliably identify defendant's vehicle moments later, 
and therefore under the totality of the circumstances, the 
stop of defendant's vehicle was reasonable as there were 
articulable facts that defendant was engaged in.criminal 
behavior by driving while under the influence. State v. 
Tidey, 2018-NMCA-014, cert. denied. 

Test for whether officer had reasonable suspicion 
to stop motor vehicle is objective; it is the evidence 
known to the officer that is important, not his view of the 
governing law. State v, Munoz, 1998-NMCA-140, 125 N.M. 
765, 965 P.2d 349. 

Stop for suspended driver's license. — Police offi- 
cers, who are informed that the owner of a car observed 
under suspicious circumstances has a suspended driver's 
license, have reasonable suspicion to initiate a traffic stop. 
State v. Candelaria, 2011-NMCA-001, 149 N,M. 125, 245 
P.3d 69, cert. denied, 2010-NMCERT-011, 150 N.M. 490, 
262 P.3d 1143. 

Where, as police officers pulled into a parking lot where 
a car and a pickup were parked, the vehicles sped away; 
the officers followed the car which they recognized from a 
previous investigation; a records search of the license plate 
on the car indicated that the car was owned by a person 
known to the officers; and a records search of the owner's 
driving record revealed that the driving privileges of the 
owner had been suspended, the officers had reasonable 
suspicion to initiate a traffic stop of the car, State v. Can- 
delaria, 2011-NMCA-001, 149 N.M. 125, 245 P.3d 69, cert. 
denied, 2010-NMCERT-011, 150 N.M. 490, 262 P.3d 1143, 

Reasonable suspicion supports a traffic stop 
when it is based on an officer's knowledge that the 
driver's license of the driver was suspended or re- 
voked. — Where a police officer made a traffic stop of 
defendant's vehicle based solely on his belief that defen- 
dant had a suspended driver's license, which was based 
on two prior encounters with defendant where defendant 
was driving with a revoked or suspended driver's license 
and having heard on the police radio three or four weeks 
earlier that defendant was arrested for driving with a sus- 
pended or revoked driver's license and DWI, the district 
court erred in granting defendant's motion to suppress, 
because the officer's stop of defendant was supported by 
a constitutionally sufficient reasonable suspicion that de- 
fendant was driving with a suspended or revoked driver's 
license, State v, James, 2017-NMCA-053, cert. denied. 

Expansion of the scope of a traffic stop. — As the 
circumstances of a lawful traffic stop develop, police of- 
ficers may expand the investigation to answer any new 
reasonable and articulable suspicions that arise during 
the course of their lawful activity. State v. Candelaria, 
2011-NMCA-001, 149 N.M. 125, 245 P.3d 69, cert. denied, 
2010-NMCERT-011, 150 N.M. 490, 262 P.3d 1143. 

Where police officers lawfully stopped defendant's 
car; defendant told the officers that defendant had been 
stopped by police earlier in the day with a firearm; the 
officers observed an empty handgun holster and a box 
of ammunition in the back seat of the car; defendant 
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consented to a pat-down search for weapons; the officers 
also noticed the odor of marijuana coming from the car; 


‘defendant stated that defendant had smoked marijuana 


earlier in the day; and based on the odor of marijuana and 
defendant's statement, the officers requested permission 
to search the car and defendant consented to the search 
both verbally and in writing, the detention of defendant 
after the initial traffic stop was supported by reasonable 
suspicion. State v. Candelaria, 2011-NMCA-001, 149 N.M. 
125, 245 P.3d 69, cert. denied, 2010-NMCERT-011, 150 
N.M. 490, 262 P.3d. 1143. 

Extension of traffic stop for field sobriety texts. 
— An officer may administer field sobriety tests if the 
officer has developed independent reasonable suspi- 
cion that would support the extension of the traffic 
stop to conduct the field sobriety tests. State v. Can- 
dace S., 2012-NMCA-030, 274 P.3d 774, cert. denied, 
2012-NMCERT-002. 

Illegal expansion of stop. — Where a police officer 
received complaints from a:woman that her brother had 
been harassing her; the officer parked the officer's vehicle 
near the woman's house to be able to observe any addi- 
tional problems; the officer observed a truck drive up and 
stop in front of the house and defendant go inside the 
house; when defendant came out of the house, the officer 
asked defendant why defendant was at the house, asked 
for defendant's identification, and ran a-check on defen- 
dant and found nothing; the officer returned defendant's 
identification and advised defendant to leave and then im- 
mediately asked defendant if defendant had any drugs or 
weapons; defendant said no; the officer then asked if the 
officer could pat defendant down; defendant agreed; the 
officer placed defendant in a secure, spread-eagle position 
and patted defendant down; the officer asked defendant if 
the officer could remove what the officer felt in defendant's 
pocket; defendant agreed; the officer removed a bindle of 
drugs; and there was no indication that drug trafficking 
was occurring at the house, the officer was justified in 
making brief inquires to find out what defendant was do- 
ing in the house in connection with the officer's investi- 
gation of domestic violence at the house, the officer was 
not justified in asking further questions about drugs and 
weapons or in placing defendant in a secure, spread-eagle 
position and patting defendant down, the encounter did 
not become consensual after the officer told defendant that 
defendant was free to leave, and the illegal expansion of 
the stop tainted defendant's subsequent consent to search. 
State v. Figueroa, 2010-NMCA-048, 148 N.M, 811, 242 P.3d 
378, cert. quashed, 2011-NMCERT-012, 291 P.3d 159. 

Unreasonable expansion of traffic stop. — Where 
defendant was stopped by Las Cruces police officers for 
failing to use his turn signal and failing to stop at a stop 
sign, and where, before defendant had signed the citation, 
the officer questioned defendant about where he had come 
from, and upon learning that he had come from a friend's 
house, asked about the friend's name, and upon learning 
the friend's name, requested consent to search because 
defendant's friend was a person the officer believed to be 
involved in drug trafficking, and where, during the search 
of defendant's person, drugs were discovered, the ques- 
tioning at issue unreasonably expanded the scope of the 
traffic stop because, under the New Mexico constitution, 
the officer's questions were only allowed if those questions 
were either reasonably related to the reason for the stop 
or based on reasonable suspicion that defendant might 
have committed some other offense, and the state failed 
to establish that the officer's questions were reasonably 
related to:the traffic offenses under investigation or that 
the questions were based on reasonable suspicion of de- 
fendant's involvement in any other offenses. State v. Tu- 
ton, 2020-NMCA-042. 

Under the New Mexico constitution, a police of- 
ficer cannot use a valid traffic stop as a pretext to 
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pursue an investigation of another offense that is not sup- 
ported by reasonable suspicion or probable cause. State v. 
Ochoa, 2009-NMCA-002, 146 N.M. 32, 206 P.3d 143, cert. 
quashed, 2009-NMCERT-011, 147 N.M. 464, 225 P.3d 794, 

Pretextual traffic stop. — Where a narcotics agent 
was surveilling a residence for drug traffic; the agent saw 
an unfamilar vehicle that was driven by the defendant; 
the agent wanted to identify and question the defendant; 
when the defendant drove away from the residence, the 
agent saw that the defendant was not wearing a seatbelt; 
the agent asked a patrol officer to stop the vehicle; the 
patrol officer followed the defendant but could not deter- 
mine whether or not the defendant was wearing a seat- 
belt; relying on the information provided by the agent, 
the patrol officer stopped the defendant, the stop for the 
seatbelt violation was a pretext for the investigation of 
the agent's unsupported hunch that the defendant was 
involved in drug activity and was not constitutionally 
reasonable under the New Mexico constitution. State v. 
Ochoa, 2009-NMCA-002, 146'N.M. 32, 206 P.3d 143, cert. 
quashed, 2009-NMCERT-011, 147 N.M. 464, 225 P.3d 794. 

Traffic stop to execute a warrant for arrest. — The 
pretext rule of State v, Ochoa, 2009-NMCA-002, 146 N.M. 
32, 206 P.38d 143 does not apply when a traffic stop occurs 
during a criminal investigation that does not involve a 
reasonable suspicion, but the sole reason for the stop is to 
execute an outstanding arrest’ warrant. State v. Peterson, 
2014-NMCA-008, cert. denied, 2018-NMCERT-012. 

Where law enforcement officers, who were investigat- 
ing defendant for possible drug activity, discovered that 
defendant had an outstanding misdemeanor warrant; 
the officers stopped defendant's vehicle to execute the 
warrant; and after arresting defendant, the officers found 
heroin in defendant's pocket and crack cocaine in the ve- 
hicle, the decision to stop defendant in order to execute 
the arrest warrant was not an improper pretextual stop 
prohibited by the New Mexico constitution and State v. 
Ochoa, 2009-NMCA-002, 146 N.M. 82, 206 P.3d 148 be- 
cause the officers did not need reasonable suspicion to 
stop defendant when they had a valid outstanding arrest 
warrant. State v. Peterson, 2018-NMCA-012, cert. denied, 
2013-NMCERT-012, 

Pretextual traffic stop was based on an unrelated 
motive that was supported by reasonable suspi- 
cion. — Where police officers conducted surveillance of 
a home based on reliable information from a confidential 
informant that the home was a stash house for marijuana 
and that a large quantity of marijuana would be deliv- 
ered to the house; a pickup truck arrived at the house 
and the driver and a person from the house moved three 
boxes from the truck to the house; at the same time, the 
confidential informant informed the officers that based 
on conversations with the residents of the house, a large 
quantity of marijuana was currently stored at the resi- 
dence; the officers saw defendant's spouse load one of the 
boxes into a vehicle and drive away; defendant's spouse 
was stopped for a vehicle violation and the stopping officer 
found packages of marijuana in the box; defendant later 
drove away from the house; the officers asked another of- 
ficer to stop defendant's vehicle; defendant's vehicle was 
stopped for making two sudden lane changes without 
signaling; and the officer found packages of marijuana 
in two boxes in defendant's vehicle, the pretextual stop 
of defendant was valid, because the underlying motive 
to investigate defendant's involvement in drug activity 
was supported by reasonable suspicion. State v. Alderete, 
2011-NMCA-055, 149 N.M. 799, 255 P.3d 377. 

Reasonable suspicion to expand scope of stop, 
— Where a police officer stopped defendant for failure to 
stop at a stop sign; the officer detected the strong odor of 
"burnt marijuana" coming from the vehicle; and when the 
defendant exited the vehicle, the officer smelled "burnt 
marijuana" on defendant's person, the odor of marijuana 
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emanating from the vehicle and on defendant's person 
provided objective, articulable facts that would lead a 
reasonable officer to suspect that defendant was driving 
under the influence and supported the expansion of the 
scope of the stop to investigate a possible DUI. State v. 
Randy J., 2011-NMCA-105, 150 N.M. 683, 265 P.3d 734, 
cert. denied, 2011-NMCERT-009, 269 P.3d 903. 

Reasonable mistake of law. — An officer's reason- 
able mistake of law can support a finding of reason- 
able suspicion to conduct a lawful traffic stop under the 
fourth amendment. The fourth amendment, however, 
tolerates only reasonable mistakes, and those mistakes, 
whether of fact or of law, must be objectively reason- 
able. State v. Dopslaf, 2015-NMCA-098, cert. denied, 
2015-NMCERT-008, 

Where police officer stopped defendant's vehicle after 
observing defendant perform a U-turn across the middle 
of the street, believing that defendant had violated -66-7- 
319 NMSA 1978 (driving on divided highways) when he 
made the U-turn, it was objectively reasonable for the of- 
ficer to believe that crossing over the painted median was 
a violation of 66-7-319 NMSA 1978, because it was objec- 
tively reasonable for the officer to believe that the painted 
median was constructed to impede vehicular traffic and 
designed to prohibit maneuvers such as defendant's U- 
turn, especially when 66-7-319 NMSA 1978 lacks defini- 
tive guidance as to what constitutes an intervening space 
or a clearly indicated divided section. Assuming without 
deciding that the officer was mistaken as to the law, the 
court of appeals determined that the officer had réason- 
able suspicion to make the traffic stop. State v. Dopslaf, 
2015-NMCA-098, cert. denied, 2015-NMCERT-008. 

Mistake of law. — Where a traffic stop was initiated 
based on the officer's mistaken understanding of law, 
the officer did not have reasonable suspicion or prob- 
able cause to stop the defendant's vehicle. State v. Anaya, 
2008-NMCA-020, 143 N.M. 431, 176 P.3d 1163, cert. de- 
nied, 2008-NMCERT-001, 143 N.M. 398, 176 P.3d 1130. 

Where defendant was stopped by police for making a 
left turn without ending up in the left most lane of the 
roadway defendant turned into, the traffic stop was with- 
out a reasonable basis in law, because Subsection B of 
66-7-322 NMSA 1978 does not specify a particular lane 
that a:driver who makes a left turn must end up in once 
the turn is completed and permits the driver discretion to 
choose a lane after completion of a turn. State v. Almeida, ‘ 
2011-NMCA-050, 149 N.M. 651, 253 P.3d 941, cert. denied, 
2011-NMCERT-005, 150 N.M. 666, 265 P.3d 717. 

Unreasonable mistake of law. — Where a police of- 
ficer stopped defendant for obstructing traffic, in violation 
of a city ordinance, after defendant's vehicle was stopped 
at a red traffic light and when the light turned green, de- 
fendant waited between five and fifteen seconds ‘before 
proceeding through the intersection, the trial court erred 
in denying defendant's motion to suppress, because the 
city ordinance, which prohibits obstructing free use of a 
public way, did not provide a standard by which the officer 
might judge what would be’ an impermissible delay, and 
the standard by which the officer decided the violation oc- 
curred was entirely ad hoc, subjective and arbitrary, and 
the officer's mistaken belief that the ordinance prohibit- 
ing obstructing traffic had been broken did not provide 
reasonable suspicion to conduct the traffic stop. State v. 
Goodman, 2017-NMCA-010. 

. No reasonable suspicion to stop vehicle for touch- 
ing shoulder line. — Where police officer stopped defen- 
dant's vehicle after defendant's left tires touched the yel- 
low shoulder line of the left passing lane while attempting 
to pass two semi-trucks that were in the right lane of the 
highway, defendant's single, momentary touching of the 
shoulder line did not constitute a violation of 66-7-317(A) 
NMSA 1978, and did not give rise to a reasonable suspi- 
cion that defendant had broken the law, and therefore the 
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district court did not err in finding that the traffic stop was 
invalid and did not err in suppressing evidence discovered 
as a result of the exploitation of the illegal seizure. State v. 
Siqueiros- Valenzuela, 2017-NMCA-074, cert. denied. 

Traffic stop based on defective tail lamp. 
Where defendant was charged with driving while in- 
toxicated following a traffic stop based on a defective 
tail lamp, and where, at trial, the law enforcement 
officer testified that defendant's right tail lamp was 
"working properly" but the large upper bulb in the left 
tail lamp was not illuminated, and where defendant 
argued that the officer did not have a reasonable sus- 
picion to stop him because the facts and circumstances 
of the case did not support a conclusion that he was 
breaking the law or had broken the law at the time he 
was stopped, rendering the stop unconstitutional and 
the resulting evidence inadmissible, the New Mexico 
supreme court concluded that the "good working order" 
requirement set out in § 66-3-901 NMSA 1978, does 
not require equipment to function one hundred percent 
perfectly if it is suitable or functioning for its intended 
use, and that tail lamps do not violate § 66-3-901 when 
they comply with the specific statutory equipment re- 
quirements set out in §§ 66-3-801 through 66-3-888 
NMSA 1978. State v. Farish, 2021-NMSC-030, rev'g 
2018-NMCA-003, 410 P.38d 239. 

Reasonable to make a traffic stop of a vehicle 
with a malfunctioning taillight. — Where a police of- 
ficer made a traffic stop of defendant's vehicle after seeing 
defendant's vehicle swerve within the traffic lane twice in 
a manner that nearly drove over the lane markings and 
observing that the vehicle had an improperly functioning 
left taillight, the officer had a reasonable suspicion that 
defendant was in violation of 66-3-901 NMSA 1978 to 
justify the ensuing stop. State v. Farish, 2018-NMCA-003, 
cert. granted. 

Probable cause not shown. — Where a police officer 
stopped a vehicle for a speeding violation; defendant was 
a passenger in the vehicle; while the officer was question- 
ing the driver, defendant looked straight ahead, avoid- 
ing eye contact with the officer except for a single furtive 
glance at the officer; defendant's behavior caused the of- 
ficer to suspect that narcotics or weapons were in the ve- 
hicle; after the officer issued a citation to the driver, the 
officer asked if there were any illegal drugs or weapons 
in the vehicle; defendant granted the officer permission 
to search the vehicle; and the officer found illegal narcot- 
ics in the vehicle which defendant admitted owning, de- 
fendant's behavior alone was insufficient to give rise to a 
reasonable suspicion of criminal activity, defendant was 
illegally detained when the stop was extended by the offi- 
cer's questions concerning illegal drugs and weapons, and 
the illegal drugs were discovered as a result of the ille- 
gal detention. State v. Portillo, 2011-NMCA-079, 150 N.M. 
187, 258 P.38d 466, cert. denied, 2011-NMCERT-006, 150 
N.M. 764, 266 P.3d 633. 

Where the police officer observed the defendant sitting 
in his vehicle in front of a house that was under drug in- 
vestigation; a man who was a convicted felon was lean- 
ing into the vehicle talking to the defendant; when the 
defendant drove away from the house, the officer stopped 
the defendant for a cracked windshield; the defendant ap- 
peared nervous when he was stopped and wanted to leave; 
the defendant refused consent to search the vehicle; and 
the officer detained the defendant's vehicle for approxi- 
mately ten minutes to await a drug dog to perform a pe- 
rimeter sniff of the vehicle while permitting the defendant 
to leave the vehicle, the officer did not have reasonable 
suspicion to detain the vehicle beyond that necessary to 
issue a citation for the cracked windshield and evidence 
seized from the vehicle was inadmissible as the fruit of an 
illegal search and seizure. State v. Neal, 2007-NMSC-043, 
142 N.M. 176, 164 P.3d 57. 
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Constitutionality of sobriety checkpoint. A 
sobriety checkpoint is constitutionally permissible so 
long as it is reasonable within the meaning of the fourth 
amendment as measured by its substantial compliance 
with eight guidelines, which include the role of supervi- 
sory personnel, restrictions on discretion of field officers, 
safety, reasonable location, time and duration, indicia 
of official nature of the roadblock, length and nature 
of detention, and advance publicity. No one guideline 
is necessarily dispositive of the issue. State v. Swain, 
2016-NMCA-024. 

Where a New Mexico state police sergeant prepared a 
plan and supervised a DWI checkpoint in De Baca county 
and sent an e-mail to a radio station a month before the 
scheduled checkpoint with a request to publicize the 
roadblock, but did not request confirmation of the radio 
station's receipt of his e-mail, did not know whether the 
station received his e-mail, did not listen to the radio sta- 
tion to confirm the checkpoint was publicized, and did not 
seek publication in the county newspaper, the DWI check- 
point was constitutional where the evidence established 
that the checkpoint plan complied with all the established 
guidelines except the advance publicity factor; the lack of 
advance publicity, without more, is not sufficient to find 
that a DWI checkpoint constitutes an illegal seizure. The 
district court erred in determining that the state did not 
substantially comply with the DWI checkpoint factors, 
and erred in granting defendant's motion to suppress. 
State v. Swain, 2016-NMCA-024, 

DWI checkpoint was constitutional. — Where a 
DWI checkpoint had been planned by the DWI unit super- 
visor for the Bernalillo county sheriff's office, approved by 
his lieutenant, where an approved tactical plan laid out 
the parameters of the checkpoint, including the placement 
of signs, cones, reflective tape, and emergency lighting at 
the checkpoint site, where the checkpoint location was 
selected on the basis of prior arrest statistics and on the 
successful deterrent effect of past checkpoints at the same 
location, and where testimony that the advance public- 
ity factor was complied with, the trial court did not err in 
determining that the checkpoint was reasonable. State v. 
Hall, 2016-NMCA-080. 

Roadblock was constitutional since the selection 
of the roadblock and procedures for conducting it were 
approved by police supervisory personnel; officers had 
no discretion as to which vehicles were stopped; pylons, 
special stop signs, room for safe stopping distance and 
other safeguards were provided; the location was chosen 
because of the number of DWI-related accidents in the 
area; the roadblock was conducted between the hours of 
12:00 a.m. and 3:00 a.m. on a Saturday morning; the of- 
ficers wore uniforms and police cars with flashing lights 
were parked at the roadblock; the total detention time 
was no more than five minutes per vehicle; and the road- 
block had been publicized in advance, State v. Madalena, 
1995-NMCA-122, 121 N.M. 63, 908 P.2d 756. 

Where the guidelines for the roadblock limited field of- 
ficers to no more than two minutes of conversation with 
motorists, the officers were not permitted to ask ques- 
tions unrelated to a driver's sobriety, and the supervising 
officer provided the guidelines to the officers at a briefing 
before the roadblock, the roadblock was constitutional. 
State v. Rivera, 2010-NMCA-109, 149 N.M. 406, 249 P.3d 
944, aff'd in part, rev'd in part, 2012-NMSC-003, 268 
P.3d 40. 

Defendant's attempts to evade a DWI check- 
point provided reasonable suspicion for a traffic 
stop. — Where law enforcement officer conducted a traf- 
fic stop of defendant's vehicle after the officer observed 
defendant try to evade a DWI checkpoint, the district 
court did not err in denying defendant's motion to sup- 
press where defendant's driving behavior, which included 
driving to the shoulder of the road as he approached the 
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DWI checkpoint, pausing for a period of time, making a U- 
turn and accelerating away from the checkpoint, viewed 
in conjunction with the testimony regarding the check- 
point's visibility, the daylight remaining, the absence of 
any intervening traffic, and the vehicle's distance from the 
checkpoint supported inferences that the defendant was 
aware of the checkpoint and tried to evade it. Under the 
totality of the circumstances, the officer had a reasonable 
suspicion to believe that defendant was driving while in- 
toxicated. State v. Salazar, 2019-NMCA-021, cert. denied. 

Defendant's arrest by a noncommissioned, volun- 
teer reserve deputy sheriff was unconstitutional.— 
Where defendant was detained by a noncommissioned, 
volunteer reserve deputy sheriff in violation of § 66-8-124 
NMSA 1978, after the reserve deputy observed defendant 
weaving repeatedly in a roadway, the reserve deputy's ac- 
tions violated defendant's constitutional right to be free 
from unreasonable seizures, because the reserve deputy's 
actions in temporarily detaining defendant amounted to 
an arrest, the reserve deputy was not a commissioned, 
salaried peace officer as required by § 66-8-124, and there- 
fore acted without statutory authority, and in balancing 
the degree to which the arrest intruded upon defendant's 
privacy with the degree to which the arrest was needed 
to promote legitimate governmental interests, defendant's 
privacy interests outweigh the State's interest because 
the unauthorized arrest, in this case, did not promote the 
State's interests in deterring drunk driving or in main- 
taining highway safety. State v. Wright, 2022-NMSC-009, 
rev'g 2019-NMCA-026, 458 P.3d 604, 

Arrest by reserve deputy sheriff not unconsti- 
tutional. — Where reserve deputy sheriff's officer fol- 
lowed defendant home after seeing her truck driving er- 
ratically on the highway, striking a parked vehicle, and 
almost hitting the reserve deputy's vehicle, and where 
the reserve deputy approached defendant's truck and, 
after she admitted to having drunk four beers, advised 
her to "hang tight" until a regular commissioned deputy 
sheriff arrived to continue the investigation, the district 
court erred in finding that the reserve deputy's action 
was unconstitutional and in suppressing all evidence 
obtained by law enforcement after the reserve deputy 
directed defendant to "hang tight," because the state's 
strong interest in apprehending and prosecuting drunk 
drivers outweighed the minor intrusion on defendant's 
privacy rights. State v. Wright, 2019-NMCA-026, 458 
P.3d 604, rev'd by 2022-NMSC-009. 

Fourth amendment standard for questioning dur- 
ing a traffic stop. — Under the fourth amendment the 
reasonableness of a traffic stop is limited only by the time 
required to conduct a reasonable investigation into the 
initial justification for the stop. Questioning by an officer 
does not have to be reasonably related to the initial justi- 
fication for the stop to be permissible. If the questioning 
measurably extends the detention, the officer must have a 
reasonable suspicion of criminal activity or concern for po- 
lice safety to support further questioning or the encounter 
must have evolved into a consensual encounter. State v. 
Leyva, 2011-NMSC-009, 149 N.M. 435, 250 P.3d 861, over- 
ruling State v. Duran, 2005-NMSC-034, 138 N,M. 414, 120 
P.3d 8386. 

New Mexico constitution standard for question- 
ing during a traffic stop. — The New Mexico consti- 
tution provides greater protection against unreasonable 
searches and seizures than does the fourth amendment, 
The subject matter limitations set forth in State v. Duran, 
2005-NMSC-034, 138 N.M. 414, 120 P.3d 836 is a valid test 
for the reasonableness of police questioning under Article 
II, Section 10. Under Article II, Section 10, the reasonable- 
ness of a traffic stop is limited only by the time required 
to conduct a reasonable investigation into the initial 
justification for the stop: All questions asked by an offi- 
cer must be reasonably related to the initial justification 
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for the stop. Unrelated questions are permissible only if 
they are supported by independent reasonable suspicion, 
if they are related to officer safety, or if the interaction 
has developed into a consensual encounter. State v. Leyva, 
2011-NMSC-009, 149 N.M. 435, 250 P.3d 861. 

Questioning defendant during a traffic stop was 
reasonable. — Where a police officer stopped defendant 
for speeding; before defendant stopped, the officer ob- 
served defendant lean over as if defendant were placing 
something under the passenger seat; the officer found 
that defendant's license was suspended; at the officer's 
direction, defendant arranged to have someone pick up 
defendant's vehicle; the officer did not observe any sus- 
picious activity during the stop; the officer issued three 
citations to defendant; the officer then asked defendant if 
there were any weapons or drugs in the vehicle; defendant 
responded that there was marijuana in the vehicle; at the 
officer's request, defendant consented'to a search of the 
vehicle; and the officer‘discovered marijuana under the 
passenger seat and methamphetamine in the passenger 
compartment, the officer's questioning of defendant after 
the traffic investigation was completed did not violate 
defendant's rights under the fourth amendment because 
the questions were a de minimis extension of the deten- 
tion and reasonable under the circumstances and did not 
violate defendant's rights under Article II, Section 10 or 
the New Mexico constitution because the officer had in- 
dependent and articulable reasonable suspicion to ex- 
pand the officer's questioning of defendant. State v. Leyva, 
2011-NMSC-009, 149 N.M. 435, 250 P.3d 861. 

Further questioning not permissible. — Where an 
officer stopped defendant's vehicle because of the lack of a 
license plate, the officer could lawfully ask for driver docu- 
mentation, but an additional question whether defendant 
had any weapons in the car, and the officer's subsequent 
detention and search were not permissible. City of Albu- 
querque v. Haywood, 1998-NMCA-029, 124 N.M. 661, 954 
P.2d 938, overruled by State v, Leyva, 2011-NMSC-009, 149 
N.M. 435, 250 P.3d 861. 

Warrantless entry into vehicle was unreasonable 
and impermissible. — Where a traffic officer, after ob- 
serving defendant driving ten miles per hour over the 
speed limit, pulled behind defendant's vehicle and acti- 
vated his emergency lights, and where defendant failed 
to pull over for a couple of miles over the course of ap- 
proximately two minutes, and where, after defendant fi- 
nally pulled over and within three second of initial con- 
tact, the officer opened the front passenger side door of 
defendant's vehicle in order to speak with defendant and 
prevent him from possibly fleeing, observed an unopened 
bottle of beer in the back seat, initiated a DWI investiga- 
tion, and arrested defendant for DWI, defendant's right to 
be free from unreasonable searches was violated, because 
the state failed to present evidence of additional articu- 
lable facts of potential danger as well as the suspicion of 
criminal activity to support a protective search as part 
of defendant's traffic stop; the officer's conduct in open- 
ing defendant's door amounted to a search that required a 
warrant. State v. Martinez, 2019-NMCA-0638. 

Lack of reasonable suspicion to expand traffic 
stop. — Article IT; Section 10 of the New Mexico Consti- 
tution requires a reasonable justification for the initial 
stop and that all questions asked during the stop be rea- 
sonably related to the reason for the stop or otherwise be 
supported by reasonable suspicion; inquiries unsupported 
by reasonable suspicion during a vehicle stop makes the 
continuing detention of the person illegal and any evi- 
dence discovered as a result of an illegal seizure must be 
suppressed. State v. Bell, 2015-NMCA-028, cert. denied, 
2014-NMCERT-012. 

Where a law enforcement officer stopped defendant 
for speeding, the officer's questions regarding weapons 
and dead bodies, asked for the sole purpose of trying to 
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elicit truthful responses from defendant, improperly ex- 
panded the scope of the traffic stop because the non-traffic 
inquires were unsupported by reasonable suspicion; the 
district court properly determined that all evidence ac- 
quired after the improper questions were asked during 
the illegal detention should be suppressed: State v. Bell, 
2015-NMCA-028, cert. denied, 2015-NMCERT-012. 
‘Reasonable suspicion to detain. — Where a police 
officer stopped defendant's vehicle based on his sus- 
picion that the passenger in the vehicle had forged a 
check, the officer had no suspicion that the defendant 
had committed or was committing an offense, and the 
officer found drugs and drug paraphernalia in the pos- 
session of the passenger, the officer had reasonable sus- 
picion about the contents of the vehicle and authority to 
detain and question the defendant about the contents 
of the vehicle and then to ask for consent to search the 
vehicle. State v. Funderburg, 2008-NMSC-026, 144 N.M. 
37, 183 P.38d 922, rev'g 2007-NMCA-021, 141 N.M. 139, 
151 P.3d 911. 

No reasonable suspicion to detain. — Where a po- 
lice officer, who was parked in an alley, saw defendant pull 
into the alley and immediately back out; because the of- 
ficer thought defendant's behavior was suspicious, the of- 
ficer followed and stopped defendant, because the tempo- 
rary registration tag on defendant's vehicle had expired; 
defendant had a passenger who was known to the officer 
to be a prostitute; the officer asked defendant to exit the 
vehicle so that the officer could interview defendant about 
the prostitute; the officer did not have sufficient inde- 
pendent articulable and reasonable suspicion to expand 
the scope of the initial detention for the further inquiry 
regarding defendant's relationship with the prostitute. 
State v. Olson, 2011-NMCA-056, 150 N.M. 348, 258 P.3d 
1140, rev'd, 2012-NMSC-035, 285 P.3d 1066. 

Reasonable suspicion to expand the traffic stop. 
— Where the police officer was parked late at night in a 
marked police car in an alley where the officer had previ- 
ously seen prostitutes at work; the officer saw defendant 
enter the alley, recognize the police vehicle, immediately 
back out of the alley, and drive away; the officer stopped 
defendant for driving with an expired registration; the 
driver avoided eye contact with the officer; the officer rec- 
ognized the passenger in the vehicle as a known prosti- 
tute; and based on the passenger's clothing and makeup, 
the officer thought the passenger was currently working 
as a prostitute, the officer had reasonable suspicion to ex- 
pand the traffic stop to investigate prostitution solicita- 
tion. State v. Olson, 2012-NMSC-035, 285 P.3d 1066, rev'g 
2011-NMCA-056, 150 N.M. 348, 258 P.3d 1140. 

Information supplied by confidential informant 
may support reasonable suspicion. — Detailed infor- 
mation, provided by a confidential informant and verified 
by officers, supported a reasonable suspicion of criminal 
activity, thereby justifying an investigatory stop of defen- 
dant's vehicle, State v. Skippings, 2014-NMCA-117, 

Length of investigatory detention. — Tempo- 
ral duration is neither the controlling nor the only fac- 
tor to be considered in assessing the reasonableness of 
the extent of an investigatory detention. State v. Sewell, 
2009-NMSC-033, 146 N.M. 428, 211 P.38d 885, rev'g, 
2008-NMCA-027, 143 N.M. 485, 177 P.3d 536. 

Where police officers lawfully stopped the defendant's 
car to investigate suspected drug trafficking; the officers 
failed to find drugs in the car; a passenger in the car ap- 
peared nervous and afraid and tried to indicate to the 
officers that the passenger was afraid of something that 
the officers needed to investigate; the officers separated 
the defendant and the passenger after the car search to 
talk to the passenger privately; the passenger told one 
officer that the passenger could not talk in front of the 
defendant and that the defendant was making a crack 
deal; the passenger told the officer that the passenger 
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had the drugs; and the time that elapsed between the ini- 
tial traffic stop and the discovery of the drugs was not 
more than ten minutes, the brief additional time to talk 
with the passenger was justified under the totality of the 
circumstances and was not an unreasonable extension of 
the roadside detention. State v. Sewell, 2009-NMSC-038, 
146 N.M. 428, 211 P.3d 885, rev'g, 2008-NMCA-027, 143 
N.M. 485, 177 P.3d 536. 

Detention of vehicle based on reasonable suspicion was 
reasonable, where defendant's freedom of movement was 
not severely restricted, officers immediately requested as- 
sistance of drug dog when defendant refused consent to 
search, canine unit arrived within thirty-five to forty min- 
utes after officers stopped the vehicle and tried to obtain 
consent to search, and off-duty officer on call with the drug 
dog lived approximately ten miles from the stop. State v. 
Robbs, 2006-NMCA-061, 189 N.M. 569, 136 P.3d 570, cert. 
denied, 2006-NMCERT-005, 139 N.M. 568, 136 P.3d 569. 

Investigatory detention as a de facto arrest. — 
Where officers lawfully stopped defendant's vehicle to in- 
vestigate suspected drug trafficking, and where defendant 
was patted down, hand-cuffed and read Miranda warn- 
ings, the ten-minute detention did not transform the sei- 
zure from an investigatory detention into a de facto arrest 
when officers detained defendant no longer than neces- 
sary to verify or quell their suspicion of criminal activity. 
State v, Skippings, 2014-NMCA-117. 

Establishment of DWI roadblock did not require 
warrant since the evils that a warrant is designed to pre- 
vent were addressed by the requirement that the decision 
to set up a roadblock be made by supervisory personnel 
and by restrictions on the discretion of field officers in 
conducting the roadblock. State v. Bates, 1995-NMCA-080, 
120 N-M, 457, 902 P.2d 1060, cert. denied, 120 N.M. 213, 
900 P.2d 962. 

Border patrol stops at international border 
checkpoints. — Article II, Section 10 does not afford 
greater protections than the federal constitution at an 
international border checkpoint because unlike motor- 
ists who are stopped at interior border checkpoints, all 
motorists stopped at international fixed checkpoints are 
known to be international travelers who are not entitled 
to the heightened privacy expectations enjoyed by domes- 
tic travelers. New Mexico constitutional: law, therefore, 
does not depart from the federal border search doctrine, 
and thus U.S. customs and border protection officers may 
conduct routine searches, including referral to a second- 
ary checkpoint, of persons and effects crossing the border 
even in the absence of individualized suspicion. State v. 
Sanchez, 2015-NMSC-018, rev'g No. 32,994, mem. op. 
(N.M. Ct. App. Nov. 6, 2013) (non-precedential), 

Where defendant motorist was stopped by U.S. customs 
and border protection officers at an international border 
checkpoint, and where defendant produced valid docu- 
mentation of her legal status as a permanent resident, the 
border protection officers did not violate defendant's state 
constitutional right to be free of unreasonable. searches 
and seizures when defendant was referred to a second- 
ary area to have her vehicle inspected, even though the 
border patrol officers did not suspect any criminal activity, 
because a citizen's state constitutional rights, and expecta- 
tion of privacy, at a checkpoint located on the border are 
significantly less than inside the border, and the federal 
government's interest in preventing the entry of unwanted 
persons and effects is greater at the international border. 
State v. Sanchez, 2015-NMSC-018, rev'g No, 32,994, mem. 
op. (N.M. Ct. App. Nov. 6, 2013) (non-precedential), 

Border patrol stops. — Under the New Mexico con- 
stitution, after a federal border patrol agent has asked 
about a motorist's citizenship and immigration status, 
and has reviewed the motorist's documents, any further 
detention requires reasonable suspicion of criminal activ- 
ity. State v. Cardenas-Alvarez, 2001-NMSC-017, 130 N.M. 
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386, 25 P.3d 225, aff'g 2000-NMCA-009, 128 N.M. 570, 
995 P.2d 492.. 

The misdemeanor arrest rule does not ap- 
ply to investigatory traffic stops. State v. Ochoa, 
2008-NMSC-028, 1438 N.M. 749, 182 P3d 180, revig 
2006-NMCA-131, 140 N.M. 578, 144 P38d 182, on re- 
mand, 2009-NMCA-002, 146 N.M, 32, 206 P.3d 143, cert. 
quashed, 2009-NMCERT-011, 147 N.M. 464, 225 P.3d 794. 

An officer may reasonably rely on information 
from another officer that a crime has been or is being 
committed to justify an investigatory traffic stop, State 
v. Ochoa, 2008-NMSC-023, 143 N.M. 749, 182 P.3d 130, 
rev'g 2006-NMCA-131, 140 N.M. 578, 144 P.3d 132, on re- 
mand, 2009-NMCA-002, 146 N.M. 32, 206 P.3d 143, cert. 
quashed, 2009-NMCERT-011, 147 N.M, 464, 225 P.3d 794. 

Pretextual traffic stop. State v. Ochoa, 
2009-NMCA-002, 146 N.M. 32, 206 P.3d 143 requires a 
determination whether the real reason for a traffic stop 
is supported by objective evidence of reasonable suspicion 
and holds that if the stop is supported by objective evi- 
dence of reasonable suspicion, the traffic stop is constitu- 
tional. State v, Gonzales, 2011-NMSC-012, 150 N.M. 74, 
257 P.3d 894, 

Where a confidential informant told a police officer that 
an individual with defendant's name would be transport- 
ing a large amount of methamphetamine; the informant 
gave the officer the name of the street on which the per- 
son lived; the officer set up a surveillance of defendant's 
residence, coordinated a traffic stop of defendant for a 
window tint violation, and arranged for a canine unit to 
be present at the time of the traffic stop; and the officer 
admitted that the traffic stop was a pretext for a drug 
investigation, the trial court was required to determine 
whether the real reason for the traffic stop was objectively 
supported by reasonable suspicion before the court could 
rule on defendant's motion to suppress methamphet- 
amine evidence seized at the traffic stop. State v. Gonza- 
les, 2011-NMSC-012, 150 N.M. 74, 257 P.3d 894. 


H. AUTOMOBILE SEARCHES. 


Reasonableness of an inventory search. — The 
reasonableness of an inventory search under Article II, 
Section 10 of the New Mexico constitution is determined 
by balancing the need for the search in a particular case 
against the intrusion upon an individual's privacy inter- 
est. State v. Jim, 2022-NMCA-022. 

Inventory search was unreasonable. — Where 
defendant was arrested for criminal trespass and later 
charged with possession of a controlled substance and pos- 
session of drug paraphernalia after a warrantless search 
of a locked gun safe during the course of an automobile in- 
ventory search revealed heroin and a methamphetamine 
pipe, and where defendant moved to suppress evidence 
obtained during the warrantless search, the district court 
erred in denying defendant's motion to suppress, because 
defendant had an expectation of privacy with respect to 
the contents of his locked safe, an expectation that was 
not diminished because the safe was found inside an au- 
tomobile, and defendant's privacy interest outweighed 
the governmental need for the search when the Officer 
in this case removed the gun safe from the vehicle and 
took it into police custody. The intrusion into the locked 
safe was not necessary to carry out the government's in- 
terest in safeguarding defendant's property. State v, Jim, 
2022-NMCA-022. 

Warrantless search of automobile was justified by 
exigent circumstances. — Where police officers, who 
were dispatched to a drive-in in response’ to reports of an 
armed subject pointing a rifle at several people from the 
window of a vehicle, stopped defendant's vehicle and con- 
ducted a standard felony stop procedure; after defendant 
and two minors exited the vehicle and were restrained, 
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the officers conducted a warrantless search of the vehicle; 
the officers found a rifle in the trunk of the vehicle; the of- 
ficers were trained to check the trunk of a vehicle during a 
felony stop because the trunk could conceal a person; dur- 
ing the stop, a group of onlookers had gathered near the 
vehicle; and the officers had probable cause to believe that 
an assault with a deadly weapon had occurred and that 
a gun used in the commission of a crime was in a vehicle 
that was accessible to a group of people even if it was not 
accessible to defendant, exigent circumstances justified 
the warrantless search of the vehicle. State v. Leticia T., 
2014-NMSC-020, rev'g 2012-NMCA-050, 278 P.3d 553. 

Search of automobile pursuant to standard op- 
erating procedures. — Where an armed suspect was 
reported to have pointed a rifle from the passenger side 
window of a vehicle at several persons standing in a park- 
ing lot; a police officer stopped a vehicle that matched the 
description of the vehicle; the officer decided to conduct a 
felony stop and called for backup; the child stepped out 
of the front passenger door of the vehicle; two other chil- 
dren were ordered out of the vehicle; based on the officer's 
training and standard operating procedures for felony 
stops, the officers conducted a warrantless search of the 
trunk and found a rifle; and the officers. did not testify 
about any facts that led them to suspect that anyone was 
actually hiding in the truck of the vehicle, the search of 
the trunk was not justified by standard operating proce- 
dures or exigent circumstances or as a protective sweep. 
State v. Leticia T., 2012-NMCA-050, 278 P.3d 553, rev'd, 
2014-NMSC-020, 

A warrantless search of an automobile and its 
contents requires a particularized showing of exigent cir- 
cumstances, and a warrantless search is valid where the 
officer reasonably has determined that exigent circum- 
stances exist, State v. Gomez, 1997-NMSC-006, 122 N.M. 
777, 932 P.2d 1, 

Under N,.M. Const., art. II, § 10, there are no "auto- 
matic" exigent circumstances justifying the warrantless 
search of an automobile; rather, a warrantless search of 
an automobile is valid only where the officer has reason- 
ably determined that exigent circumstances exist. State 
v. Jones, 2002-NMCA-019, 131 N.M. 586, 40 P.3d 1030, 
cert. denied, 131 N.M. 619, 41 P.3d 345, abrogated, State 
v, Bombay, 2008-NMSC-029, 144 N.M. 151, 184 P.3d 1045. 

Before evidence seen in plain view inside an automobile 
may be seized, a warrant is required to enter the automo- 
bile unless the state can satisfy its burden to show that 
exigent circumstances existed justifying the warrantless 
entry or that another applicable exception to the warrant 
requirement applies. State v. Jones, 2002-NMCA-019, 131 
N.M. 586, 40 P.3d 1030, cert. denied, 131 N.M. 619, 41 P.3d 
345, abrogated, State v. Bombay, 2008-NMSC-029, 144 
N.M. 151, 184 P.3d 1045. 

The state must justify the warrantless search of an au- 
tomobile incident to an arrest through articulated facts 
in the record showing a reasonable likelihood of either 
a potential danger or the concealment or destruction of 
evidence. State v. Pittman, 2006-NMCA-006, 189 N.M. 29, 
127 P.3d 1116, cert. quashed, 2007-NMCERT-001, 141 
N.M. 165, 152 P.3d 152. 

Search was unlawful. — Article II, § 10 requires 
both probable cause and exigent circumstances for the 
warrantless search of an automobile, No exigent circum- 
stances existed for a search of the trunk when the vehicle 
was in an impound lot, was to remain there for several 
days, and the lot had numerous security measures. State 
v. Warsaw, 1998-NMCA-044, 125 N.M., 8, 956 P.2d 189, 
cert. denied, 125 N.M. 147, 958 P.2d 105. 

The presence of a gun in defendant's locked car parked 
in the parking area of his grandmother's apartment com- 
plex, without more, did not create a danger to the public 
or exigent circumstances justifying a search of the car. 
State v. Pittman, 2006-NMCA-006, 139 N.M. 29, 127 P.3d. 
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1116, cert. quashed, 2007-NMCERT-001, 141 N.M. 165, 
152 P.3d 152. 

Search of vehicle was lawful. — Where police offi- 
cers searched the car and seized the gun, not as evidence 
of a crime, but in a reasonable effort to secure the scene, 
under these facts, the officers were entitled to a reason- 
able, limited search of the car for weapons, even after the 
suspects had left the car. State v. Garcia, 2005-NMSC-017, 
188 N.M. 1, 116 P.3d 72, aff'g in part, rev'g in part, 
2004-NMCA-006, 135 N.M. 595, 92 P.3d 41. 

Defendant's expectations of privacy, particularly to his 
vehicle parked outside the probation office, were neces- 
sarily reduced by his status and by the provisions in the 
probation order and intensive supervision program agree- 
ment regarding warrantless arrests and searches where 
he was under arrest and had undergone a patdown search 
that aroused suspicions and a key-lock match that caught 
him in a lie. Defendant's probation status, together with 
his prior convictions and the current probation violation 
for which he was arrested, the patdown discovery of a 
large sum of cash in small bills, and defendant's lie about 
how he arrived at the probation office were sufficient to 
give the officers a reasonable basis to search the vehicle 
for evidence of another violation of his probation condi- 
tions. State v. Ponce, 2004-NMCA-137, 136 N.M. 614, 103 
P.3d 54, cert. quashed, 2006-NMCERT-004, 189 N.M. 4380, 
134 P.3d 121. 

Inventory search, — Where a police officer initiated 
a traffic stop after observing defendant towing a trailer 
that was missing a tail light and a license plate; the of- 
ficer noticed that defendant was nervous and that defen- 
dant's responses were inconsistent; the officer discovered 
that defendant's driver's license had been revoked and 
arrested defendant; the officer conducted an inventory 
search of defendant's vehicle; in the center console of the 
vehicle, the officer discovered a cell phone case containing 
a glass pipe wrapped in a napkin; the pipe contained a 
white powdery residue; and it was apparent to the officer 
that the pipe was used for the consumption of narcotics, 
the inventory search provided a valid basis for the war- 
rantless entry of defendant's vehicle and the subsequent 
seizure of the pipe was justified by the plain view doc- 
trine. State v. Lopez, 2009-NMCA-127, 147 N.M. 364, 223 
P.3d 361, cert. denied, 2009-NMCERT-010, 147 N.M. 452, 
224 P.3d 1257. 

Inventory search was unreasonable. — Where a po- 
lice officer, after observing a moving vehicle with a bro- 
ken taillight and a cracked front windshield, conducted a 
traffic stop of the vehicle, which promptly pulled over and 
parked at a nearby trailer park, and where the driver was 
subsequently arrested for driving while his license was 
revoked, and where, following the arrest, the officer took 
inventory of the vehicle's contents because he intended to 
have the vehicle towed, and where the inventory search 
revealed a container with marijuana inside, a digital scale 
with marijuana residue, and a pill bottle that contained 
methamphetamine and other controlled substances, and 
where defendant filed a motion to suppress the evidence 
obtained from his vehicle, arguing that such evidence 
was obtained in violation of the fourth amendment to the 
United States constitution, and where, at the hearing on 
defendant's motion, the arresting officer testified that al- 
though he was not required by department policy to tow 
the vehicle, it was his standard practice to have the ve- 
hicle towed every time he arrests a driver, and where the 
district court made a finding that the vehicle was parked 
at the trailer park where defendant's grandmother, the 
owner of the vehicle, lived and in the parking space be- 
longing to the grandmother's trailer, the district court 
erred in denying defendant's motion to suppress because 
the vehicle was not rendered unsecure by the defendant's 
arrest and loss of control over it, as it was parked in its 
typical parking space at its owner's home, defendant's 
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loss of control of the vehicle did not increase the risk of 
loss, theft, or destruction to which the same vehicle was 
typically exposed while parked in the same location on 
any other occasion, and the inventory search was not con- 
ducted in conformity with established police regulations 
as the officer failed to adhere to department policy regard- 
ing towing vehicles. State v. Ontiveros, 2022-NMCA-019, 
cert. granted. 

Search of a moving object. — The courts have long 
recognized another exception to the requirement that 
searches and seizures be undertaken by officers only after 
obtaining a warrant, that is, the search of a moving object, 
particularly an automobile, where it is not practicable 
to secure a warrant, because the vehicle can be quickly 
moved out of the locality or jurisdiction in which the war- 
rant must be sought. State v. Aull, 1967-NMSC-233, 78 
N.M. 607, 435 P.2d 437, cert, denied, 391 U.S. 927, 88 S. Ct. 
1829, 20 L, Ed. 2d 668 (1968). 

Following a valid investigatory stop, an officer was 
justified, on the basis of a reasonable suspicion that 
defendant had recently used a handgun to commit an 
aggravated assault, in conducting a protective search 
of the floor and adjacent area of defendant's vehicle; 
however, a search of a small hole’in the dashboard ex- 
ceeded the scope of the search. State v. Arredondo, 
1997-NMCA-081, 123 N.M. 628, 944 P.2d 276, overruled 
by State v. Steinzig, 1999-NMCA-107, 127 N.M. 752, 987 
P.2d 409. 

Vehicle trunk is protected place. — Entry into the 
trunk of a vehicle, even an open trunk, is an intrusion 
governed by the fourth and fourteenth amendments be- 
cause, at least in New Mexico, persons have a reasonable 
expectation of freedom from intrusion in that area. State 
v. Ramzy, 1993-NMCA-140, 116 N.M. 748, 867 P.2d 418, 
cert, denied, 116 N.M. 801, 867 P.2d 1183 (1994), 

An inventory search of an automobile in lawful 
custody of the police can be made and items in the trunk 
can be inventoried. State v. Vigil, 1974-NMCA-065, 86 
N.M. 388, 524 P.2d 1004, cert. denied, 86 N.M. 372, 524 
P.2d 988, cert. denied, 420 U.S, 955, 95 S. Ct. 1339, 43 L. 
Ed. 2d 482 (1975). 

An inventory search of an automobile does not violate 
U.S. Const., amend. IV, when that automobile is in the 
lawful custody of the police in a reasonable exercise of its 
caretaking function. State v. Clark, 1976-NMCA-109, 89 
N.M. 695, 556 P.2d 851. 

Where the initial intrusion into a vehicle which is law- 
fully in police custody is justified, an inventory of the con- 
tents of closed containers is also justified. State v. Vigil, 
1974-NMCA-065, 86 N.M. 388, 524 P.2d 1004, cert. denied, 
86 N.M. 372, 524 P.2d 988, cert. denied, 420 U.S. 955, 95S, 
Ct. 1339, 43 L. Ed. 2d 432 (1975). 

An inventory search is not constitutionally permissible 
absent a search warrant after police have relinquished 
possession, custody and control of a vehicle to a third 
party who has the legal right to possession, custody and 
control of the vehicle, and the trial court should have 
granted defendant's motion to suppress, State v. Clark, 
1976-NMCA-109, 89 N.M. 695, 556 P.2d 851. 

Unreasonable search. — Where police officer en- 
gaged in exploratory rummaging in the automobile after 
receiving keys from defendant that were to be delivered 
to defendant's grandmother, the officer was not concerned 
about any danger defendant might pose; in fact, defen- 
dant posed no danger; the state did not demonstrate that 
the car would contain any evidence related to defendant's 
warrant for failure to appear and nothing in the record re- 
flected any knowledge on the officer's part of defendant's 
felony record before the officer searched defendant's ve- 
hicle, the search cannot be characterized as reasonable 
under this section. State v. Pittman, 2006-NMCA-006, 139 
N.M. 29, 127 P.3d 1116, cert. quashed, 2007-NMCERT-001, 
141 N.M. 165, 152 P.3d 152. 
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Actions of officers. — Where, following an accident, 
defendant sought to preserve the contents of the trunk of 
his car as private, actions of officers in encouraging a nar- 
cotics dog to jump into the trunk and bending their heads 
into the trunk to view the object of the dog's alert, consti- 
tuted an illegal search. State v. Warsaw, 1998-NMCA-044, 
125 N.M. 8, 956 P.2d 189, cert. denied, 125 N.M. 147, 958 
P.2d 105. 

Leaving car unattended before search. — Where 
the officer went by a grocery store before returning to the 
car that was to be searched, and the officer's trip by the 
grocery store before returning to the car was part of a con- 
tinuing series of events, the fact that the car was unat- 
tended for 10 minutes did not make the search unreason- 
able, but the fact that the car had been unattended’ might 
raise questions in connecting defendant with items found 
in the search. State v. Everitt, 1969-NMCA-010, 80 N.M. 
41, 450 P.2d 927. eth 

"Visual search" by the officer of car of defendant 
to search for weapons, wherein he saw a shaving kit, a 
pair of shoes and a prybar, was not unreasonable. State v. 
Everitt, 1969-NMCA-010, 80 N.M. 41, 450 P.2d 927. 


I, LICENSE, REGISTRATION AND LICENSE 
PLATE CHECK, 


An individual has no reasonable expectation of 
privacy in a vehicle license plate number or vehicle 
identification number and a police officer does not need 
reasonable suspicion to conduct a license plate check or 
a vehicle identification number search. State v. Herrera, 
2010-NMCA-006, 147 N.M, 441, 224 P.3d 668, cert. denied, 
2009-NMCERT-012, 147 N.M. 600, 227 P.3d 90. 

In conducting general license and registration checks 
under former 64-13-49, 1953 Comp, (similar to 66-5-16 
NMSA 1978) and 66-3-13 NMSA 1978, the actions of the 
police must be in conformity with the constitutional re- 
quirements of the U.S. const., amend. 4; and when the 
detention permitted by the statute becomes a mere sub- 
terfuge or excuse for some other purpose which would not 
be lawful, the actions then become unreasonable and fail 
to meet the constitutional requirement. State v. Bloom, 
1976-NMCA-035, 90 N.M, 226, 561 P.2d 925, rev'd in part, 
1977-NMSC-016, 90 N.M. 192, 561 P.2d 465, 

Request for driver's license. — Where a law enforce- 
ment officer, without preamble, requests a driver's license 
from the driver of a parked vehicle, the driver is not free 
to leave, the encounter is not consensual, and the deten- 
tion must be justified by individualized reasonable sus- 
picion. State v. Williams, 2006-NMCA-062, 139 N.M. 578, 
136 P.3d 579, cert. denied, 2006-NMCERT-006,'140 N.M. 
224, 141 P.3d 1278. 

License plate check. — Where a law enforcement offi- 
cer, who was informed that there was a potential incident 
with regard to defendant's car, but who did not observe 
the incident, ran a check on the car's license plate num- 
ber; the license plate check showed that the plate did not 
match the car; the officer returned to the car with defen- 
dant to obtain the vehicle identification number; when de- 
fendant opened the door of the car, the officer observed a 
handgun inside the car; the vehicle identification number 
search revealed that there was no current valid registra- 
tion for the car in New Mexico; defendant admitted that 
defendant was a convicted felon; the officer placed defen- 
dant under arrest; and during an inventory search of the 
car, the officer found cocaine and drug paraphernalia, the 
court erroneously held that the officer was required to 
have a reasonable suspicion to conduct the license plate 
check. State v. Herrera, 2010-NMCA-006, 147 N.M. 441, 
224 P.3d 668, cert. denied, 2009-NMCERT-012, 147 N.M. 
600, 227 P.3d 90. 

General license and registration check. — Officer's 
activities in asking defendant, who was a passenger and 
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owner of the vehicle, for identification, registration and 
insurance documentation, and in pursuing a computer 
warrants check based on the identification supplied by 
defendant, were constitutionally permissible and did not 
constitute valid grounds on which to suppress evidence 
seized in search of the vehicle after defendant's arrest. 
State v. Rubio, 2006-NMCA-067, 139 N.M. 612, 1386 P.3d 
1022, cert. denied, 2006-NMCERT-006, 140 N.M. 224, 141 
P.3d 1278. 

Where defendant's car was stopped during a general li- 
cense and registration check, and after a police request, 
defendant opened the trunk, at which point the officer 
smelled marijuana, and subsequently the defendant 
opened a suitcase (also at the officer's request), it was held 
that the seizure of the marijuana residue found in the 
suitcase was not unlawfully accomplished, State v. Bloom, 
1976-NMCA-035, 90 N.M. 226, 561 P.2d 925, rev'd in part, 
1977-NMSC-016, 90 N.M. 192, 561 P.2d 465, 


J. IN CASES OF ARREST. 


_Lawful expansion of initial detention. — Where po- 
lice officers were investigating an aggravated battery; the 
victim informed the police that the perpetrators were de- 
fendant and defendant's friend, and that defendant drove 
a red Isuzu and identified the location of the battery; the 
officers went to the house; a red Isuzu was parked outside 
the house; the officers noticed the odor of burnt marijuana 
when the front door of the house was opened; the officers 
asked the occupants of the house, including defendant, if 
they had any weapons and patted them down; with the 
consent of a person who lived in the house the officers con- 
ducted a protective sweep of the house but did not see any 
drugs in plain view; defendant indicated that defendant 
owned the red Isuzu; the officers asked defendant if there 
were any drugs or weapons in the Isuzu and defendant in- 
dicated that there was a pry bar in the Isuzu; the officers 
asked defendant if they could retrieve the pry bar from 
the Isuzu as part of the aggravated assault investigation; 
defendant declined but offered to retrieve the pry bar; the 
officers noticed the odor of marijuana emanating from the 
Isuzu and called a canine unit; the canine alerted indicat- 
ing the presence of drugs; the officers obtained a search 
warrant, searched the Isuzu, and found cocaine; prior to 
arriving at the house, the officers had been informed that 
defendant was dealing drugs in the neighborhood and 
that defendant's friend had been seen carrying a hand- 
gun, the officers lawfully detained defendant in relation 
to the aggravated battery investigation and lawfully ex- 
panded the initial detention to a pat down of defendant 
and to await a search of the Isuzu for drugs. State v. Mar- 
tinez, 2010-NMCA-051, 148 N.M. 262, 233 P.3d 791, cert. 
denied, 2010-NMCERT-005, 148 N.M. 574, 240 P.3d 1048. 

An arrest made by a state actor in violation of a 
statute is not per se a violation of the fourth amend- 
ment to the United States constitution. State v. Slay- 
ton, 2009-NMSC-054, 147 N.M. 340, 223 P.3d 337. 

Contemporaneous seizure of drugs and arrest. — 
Where an officer saw methamphetamine in plain view in a 
vehicle occupied by only the defendant who was the driver; 
the drugs were within defendant's reach and immediate 
control; the defendant was in control of the vehicle and 
able to drive away; and the officer first seized the drugs 
and then immediately arrested the defendant, the seizure 
and the arrest were contemporaneous, and the seizure was 
justified as a search incident to arrest. State v. Weidner, 
2007-NMCA-063, 141 N.M. 582, 158 P.3d 1025. ‘ 

Warrantless pat-down was reasonable and lawful 
as incident to the lawful arrest of defendant for a viola- 
tion of a condition of the probation order and a condition 
of his intensive supervision program agreement. State v. 
Ponce, 2004-NMCA-137, 136 N.M. 614, 103 P.3d 54, cert. 
quashed, 2006-NMCERT-004, 139 N.M. 480, 134 P.3d 121. 
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A search without a warrant is lawful when the 
search is incident to a lawful arrest. State v. Deltenre, 
1966-NMSC-187, 77 N.M. 497, 424 P.2d 782, cert. denied, 
386 U.S. 976, 87S. Ct. 1171, 18 L. Ed. 2d 136 (1967). 

The right to search incident to a lawful ar- 
rest is deeply rooted in the law. State v. Ramirez, 
1968-NMSC-148, 79 N.M. 475, 444 P.2d 986. 

District court did not err in admitting evidence 
seized incident to a lawful arrest. — Where defendant 
was placed in custody after having been found trying to 
start a scooter with an ignition that appeared to be tam- 
pered with, which indicated to the officers that the scooter 
may have been stolen, and after officers received notifica- 
tion through the national crime information center that 
defendant had two outstanding felony warrants for his 
arrest, and where, prior to being advised of his Miranda 
rights, an officer asked defendant, "Is there anything on 
your person that I should know about?", to which defen- 
dant responded "I have meth", resulting in the seizure of a 
white powder inside a pill container hanging from defen- 
dant's belt loop, and where defendant moved to suppress 
the evidence and statements resulting from the search in- 
cident to the arrest, claiming that his arrest was unlawful 
because local police department policy prohibited officers 
from making an arrest based on dispatch's preliminary 
report regarding the existence of an outstanding warrant 
until such warrant is confirmed, the district court did not 
err in denying defendant's motion to suppress because the 
arrest was lawful, regardless of police department policy 
regarding secondary confirmation of the accuracy of the 
arrest warrant, and our jurisprudence permits a contem- 
poraneous search incident to an arrest when an outstand- 
ing warrant forms the basis of the arrest. State v. Widmer, 
2021-NMCA-003, cert. denied. 

Right is exception to warrant requirement. — In 


the case of a lawful custodial arrest, a full search of the. 


person is an exception to the warrant requirement. State 
v. Vigil, 1974-NMCA-065, 86 N.M. 388, 524 P.2d 1004, cert. 
denied, 86 N.M. 372, 524 P.2d 988, cert. denied, 420 US. 
955, 95 S. Ct. 1339, 43 L. Ed. 2d 432 (1975), 

Reason for right to search. — A police officer must 
have power to conduct an immediate search following 
an arrest in order to remove weapons and to prevent 
the suspect from destroying evidence. State v. Ramirez, 
1968-NMSC-148, 79 N.M. 475, 444 P.2d 986. 

Search incident to arrest is "reasonable". — In the 
case of a lawful custodial arrest, a full search of the person 
is a "reasonable" search, State v, Vigil, 1974-NMCA-065, 
86 N.M. 388, 524 P.2d 1004, cert. denied, 86 N.M, 372, 524 
P.2d 988, cert. denied, 420 U.S. 955, 95 S. Ct. 1339, 43 L. 
Ed, 2d 432 (1975). 

An arrest will not be validated by what it turns 
up. State v, Deltenre, 1966-NMSC-187, 77 N.M. 497, 424 
P.2d 782, cert. denied, 386 U.S. 976, 87 S. Ct. 1171, 18 L. 
Hd. 2d 136 (1967). 

Where evidence is not fruit of the arrest. — When 
it is clear that the trial court had jurisdiction of the de- 
fendant and of the cause, it makes no difference if defen- 
dant's presence was obtained through illegal arrest, when 
the evidence utilized at the trial was not a fruit of the ar- 
rest. State v, Garcia, 1966-NMSC-063, 76 N.M. 171, 4138 
P.2d 210. 

Seizure of items incidental to unrelated offense. 
— Officers who search incidental to a lawful arrest may 
seize things incidental to another and wholly unrelated 
offense which may be uncovered by such a search. State 
v. Adams, 1969-NMCA-059, 80 N.M. 426, 457 P.2d 223; 
State v. Slicker, 1968-NMCA-085, 79 N.M. 677, 448 P.2d 
478; State v. Ramirez, 1968-NMSC-148, 79 N.M. 475, 444 
P.2d 986. 

Although the checks seized from defendant were unre- 
lated to the assault and battery charge, their seizure was 
not an unreasonable seizure violative of the constitutional 
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prohibition because they were taken as an incident to the 
arrest on the assault and battery charge. State v. Adams, 
1969-NMCA-059, 80 N.M. 426, 457 P.2d 223. 

Although certain evidentiary items were unrelated 
to car registration offense, with which defendant was 
charged, their seizure was not an unreasonable seizure 
violative of the constitutional prohibition where they were 
taken as an incident'to the arrest for that offense. State v. 
Slicker, 1968-NMCA-085, 79 N.M. 677, 448 P.2d 478. 

Warrantless seizure of weapon. — Based on a police 
officer's reasonable safety concern, a warrantless seizure 
of a weapon within the area of immediate control of a per- 
son who is present during a custodial arrest does not vio- 
late the rights of the arrestee under the New Mexico con- 
stitution, State v. Gutierrez, 2004-NMCA-081, 136 N.M, 
18, 94 P.3d 18, cert. denied, 2004-NMCERT-006, 135 N.M, 
788, 93 P.3d 1293, 

Search of premises not prohibited. — A search and 
seizure is permissible when made contemporaneous with 
the arrest, and the constitution does not prohibit a search 
of the arrested person's premises for evidence related to 
the crime, under appropriate circumstances. State v. Se- 
dillo, 1968-NMCA-035, 79 N.M. 289, 442 P.2d 601. 

Search delayed after arrest. — Where there was 
probable cause for the arrest and detention of the vehi- 
cle, and officers looked in the car approximately one-half 
hour after the defendants were taken into custody and the 
presence of one of the television sets was noted, the search 
was reasonably incident to the arrest. State v. Warner, 
1972-NMCA-042, 83 N.M. 642, 495 P.2d 1089, cert. denied, 
83 N.M. 631, 495 P.2d 1078, 

A search that occurred around two hours after the ar- 
rest when the evidence is sufficient to show that the po- 
lice officers had reasonable or probable cause to search 
the automobile at the place of arrest was valid, because 
the authority to search continued to authorize a search at 
the police station shortly thereafter. The search was not 
remote; therefore, the evidence seized from the car was 
properly admitted. State v, Courtright, 1972-NMCA-009, 
83 N.M. 474, 493 P.2d 959, 

Examination of contents of briefcase. — Where 
taking into custody of briefcase and the examination of 
its contents constituted a seizure and search, and this 
seizure and search were incident to the lawful arrest 
of the defendant, they were also lawful. State v. Barton, 
1968-NMSC-065, 79 N.M. 70, 439 P.2d 719: 

Nothing stated in Mapp v. Ohio, 367 U.S. 648, 81 
S. Ct. 1684, 6 L. Ed. 2d 1081 (1961), compels, or even 
strongly suggests, that the taking of a briefcase and 
its contents, incident to a lawful arrest, constituted an 
unreasonable search and seizure contrary to the guar- 
antees of U.S. Const., amend. IV and XIV, and of this 
section. State v. Barton, 1968-NMSC-065, 79 N.M. 70, 
439 P.2d 719. 

Search incident to arrest shown, — Where prob- 
able cause existed for child's arrest after examina- 
tion of a cigarette containing marijuana was lawfully 
taken from the child's shirt pocket, the subsequent 
emptying of the child's pockets and the formal arrest 
were substantially contemporaneous events, the child 
having been deprived of freedom of movement prior 
to those two events, and the seizure of the lid of mari- 
juana was thus incident to a lawful arrest. In re Doe, 
1976-NMCA-011, 89 N.M. 83, 547 P.2d 566, cert. denied, 
89 N.M. 206, 549 P.2d 284. 

Police officers were not required to obtain a search 
warrant prior to searching defendant's car for a gun in 
situation where police arrived on scene minutes after be- 
ing called and told that a shooting was in progress, were 
directed by friends of alleged victim to defendant's car, 
arrested defendant and advised him of his rights, where- 
upon defendant stated that he didn't mean to shoot any- 
one and then told officers that the gun was under the 
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front seat of the car. State v. Gurule, 1972-NMCA-104, 84 
N.M. 142, 500 P.2d 427. 

Search incident to arrest not shown. — Where the 
warrantless search of the car and seizure of marijuana 
seeds and marijuana were unlawful because consent was 
not given and the search was not pursuant to an arrest, 
there was no probable cause to warrant a search. State 
v. Brubaker, 1973-NMCA-152, 85 N.M. 773, 517 P.2d 908. 

Where there was no arrest for any charge at the time of 
the search of defendant's car for beer, and defendant was 
not taken into custody for his driving violation, the search 
could not be justified by the search incident to arrest the- 
ory. The scope of a warrantless search must be commensu- 
rate with the rationale that excepts the search from the 
warrant requirement. State v, Ledbetter, 1975-NMCA-107, 
88 N.M.. 344, 540 P.2d 824. 

Where defendants placed their belongings on the ta- 
ble, and it was thus evident that they were not armed, 
search was at an end, and since defendants were not un- 
der arrest, a search and seizure incident to arrest was 
not involved, and, therefore, where’ the officers contin- 
ued search, discovery of marijuana constituted an illegal 
search and seizure. State v. Washington, 1971-NMCA-005, 
82 N.M. 284, 480 P.2d 174. 

Bondsman arresting third party. — Neither the 
common-law nor statutory authority ofa bondsman to 
make a warrantless arrest of his principal absolves a 
bondsman of criminal ‘responsibility ensuing from the 
armed, unauthorized, and forcible entry into the residence 
of a third party. State v. Lopez, 1986-NMCA-094, 105 N.M. 
538, 734 P.2d 778, cert. denied, 479 U.S. 1092, 107 S. Ct. 
1305, 94 L. Ed. 2d 160 (1987), cert. quashed, 105 N.M. 521, 
734 P.2d 761, modified, State v. Baca, 1992-NMSC-055, 
114 N.M. 668, 845 P.2d 762. 

Arrest for driving with suspended license. — 
Where defendant was stopped for driving with suspended 
license, there was no evidence that the suspension was 
DWI-related, and 66-8-122 and 66-8-123 NMSA 1978 
required the officer to cite and release defendant, de- 
fendant's custodial arrest for driving with a suspended 
license was unlawful, search of defendant after arrest 
was unlawful, and seizure of drug-related evidence was 
unreasonable and should have been suppressed. State v. 
Bricker, 2006-NMCA-052, 189 N.M. 5138, 134 P.3d 800, cert. 
quashed, 2007-NMCERT-002, 141 N.M. 339, 154 P.3d 1239. 

Seizure of drugs as incident to arrest for DWI. 
— Where defendant's vehicle was stopped after almost 
striking a police vehicle; the police officer smelled alcohol 
on defendant's breath, conducted field sobriety tests and 
placed defendant under arrest for DWI; during a search 
incident to the arrest, the officer found a dollar bill in de- 
fendant's pocket that was folded in a unique way which 
the officer recognized as packaging for cocaine; and the 
officer opened the dollar bill and discovered a white, pow- 
dery substance that was later confirmed to be cocaine, the 
seizure and search of the dollar bill was reasonable. State 
v. Armendariz-Nunez, 2012-NMCA-041, 276 P.8d 963, 
cert. denied, 2012-NMCERT-003. 

Incident to arrest. — The state must prove the abil- 
ity of the suspect to gain possession of a weapon to use 
against the officer or to gain possession of evidence and 
conceal or destroy it to justify seizure of a weapon as an 
incident to arrest. State v. Rowell, 2007-NMCA-075, 141 
N.M. 7838, 161 P.3d 280, rev'd, 2008-NMSC-041, 144 N.M. 
371, 188 P.3d 95. 

Search incident to arrest exception not applica- 
ble. — Where a police officer stopped the defendant for 
speeding in a school parking lot; the officer observed in 
plain sight a bag of marijuana in the defendant's shirt 
pocket; the officer removed the defendant from the ve- 
hicle, handcuffed him, placed him under arrested, and 
secured him in the officer's patrol car; the defendant 
admitted that he had a shotgun in his vehicle; and the 
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officer then searched the vehicle for weapons, the seizure 
of weapons from the defendant's vehicle was not justified 
by the search incident to arrest exception to the warrant 
requirement. State v. Rowell, 2008-NMSC-041, 144 N.M. 
371, 188 P.3d 95, rev'g 2007-NMCA-075, 141 N.M. 783, 
161 P.3d 280. 

Attenuation doctrine applied under the fourth 
amendment. — Evidence is admissible when the con- 
nection between unconstitutional police conduct-and the 
evidence is remote or has been interrupted by some inter- 
vening circumstance, so that the interest protected by the 
constitutional guarantee that has been violated would not 
be served by suppression of the evidence obtained. State v. 
Edwards, 2019-NMCA-070, cert. denied. 

Defendant's arrest warrant was an intervening 
cause that attenuated his unlawful seizure from 
evidence obtained after his arrest. — Where a law 
enforcement officer began an investigative detention at 
the scene of a "shots fired" call, during which the officer 
requested identification from certain people acting suspi- 
ciously, and where the officer discovered that defendant 
had an outstanding warrant for his arrest, arrested de- 
fendant, and discovered narcotics on defendant's person 
during a search incident to that arrest, the district court 
did not err in denying defendant's motion to suppress, 
because defendant's arrest warrant was an intervening 
cause that broke the causal chain between the officer's 
unlawful detention of defendant and the seizure of evi- 
dence from defendant after his arrest. State v. Edwards, 
2019-NMCA-070, cert. denied; ~ 

Under-clothing search. — A search incident to ar- 
rest that involves an officer removing or looking under 
any part of an arrestee's clothing requires, at a minimum, 
particularized reasonable suspicion that the arrestee is 
concealing a weapon or evidence that is susceptible to de- 
struction before arriving at the police station. State v. Wil- 
liams, 2011-NMSC-026, 149 N.M. 729, 255 P.3d 307, rev'g 
2010-NMCA-030, 148 N.M. 160, 231 P.3d 616. 

Under-clothing search was reasonable. — Where — 
defendant was stopped for a traffic violation; as the offi- 
cer approached the vehicle, the officer saw defendant en- 
gage in acts that, based on the officer's experience, were 
consistent with concealing contraband or searching for a 
weapon; when defendant exited the vehicle, defendant's 
pants were unzipped and defendant's belt was unbuckled; 
defendant was placed under arrest on an outstanding fel- 
ony warrant; with defendant standing between two officers 
and between two police cars parked bumper-to-bumper, 
the arresting officer patted defendant down, shook the 
waistband of defendant's pants, pulled the waistband of 
defendant's pants and underpants outward, looked down 
and saw a plastic bag underneath defendant's under- 
pants, and with a gloved hand reached down and removed 
the bag which contained illegal substances; and there was 
no evidence that any other person could see underneath 
defendant's clothing, the officer had particularized rea- 
sonable suspicion to conduct an under-clothing search and 
the seizure of the bag was reasonable under the fourth 
amendment. State v. Williams, 2011-NMSC-026, 149 N.M. 
729, 255 P.3d 307, rev'g 2010-NMCA-030, 148 N.M. 160, 
231 P.3d 616. : 

Reach-in search was unreasonable. — Where defen- 
dant was stopped for driving through a stop sign; the po- 
lice officer observed defendant fumbling around in the car 
as the officer approached the defendant's car; the officer 
confirmed that defendant had an outstanding felony war- 
rant; defendant was placed under arrest and handcuffed; 
the officer noticed that defendant's pants were unzipped 
and part of defendant's shirt was pulled through the zip- 
per opening; the officer preformed a pat-down search of 
defendant which did not reveal anything that the officer 
believed was a weapon; the officer pulled the front of de- 
fendant's pants outward, looked down and observed and 
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seized a plastic bag containing crack cocaine and heroin 
next to defendant's genitals; and the search was conducted 
between two police cars in broad daylight at rush hour 
on the side of a street, the search was unreasonable and 
violated defendant's right to be free from unreasonable 
searches and seizures. State v, Williams, 2010-NMCA-030, 
148 N.M. 160, 231 P.3d 616, rev'd, ae ac 026, 149 
N.M. 729, 255 P.3d 307. 


III. WARRANT REQUIREMENTS, 
A. IN GENERAL. 


A blank or alias warrant is void. If name in warrant 
is not given, the warrant must contain the best descrip- 
tion possible, sufficient to indicate clearly the person to be 
arrested. It should state his occupation, personal appear- 
ance, place of residence or other means of identifying him. 
1959-60 Op. Att'y Gen. No. 60-145. 

Search illegal if probable cause not in affidavit 
for warrant. — Search of premises was illegal where 
there was no probable cause to search premises for evi- 
dence of murder since there was no evidence presented in 
the affidavit from which a magistrate could properly infer 
that the place to be searched was defendant's residence. 
State v, Herrera, 1985-NMSC-005, 102 N.M. 254, 694 P2d 
510, cert. denied, 471 U.S. 1108, 105 S. Ct. 2332, 85 L. Ed. 
2d 848 (1985). 

Where the only allegations of criminality in an affidavit 
for a search warrant were hearsay from persons who were 
not law-enforcement officers, the affidavit did not estab- 
lish probable cause because it did not establish either (1) 
that the informants were truthful persons, (2) that the in- 
formants had particular motives to be truthful about their 
specific allegations, or (3) that the allegations of criminal- 
ity had been sufficiently corroborated. State v. Therrien, 
1990-NMCA-060, 110 N.M. 261, 794 P.2d 735, overruled in, 
part on other grounds by State v. Barker, 1992-NMCA-117, 
114 N.M. 589, 844 P.2d 839. 

The standards for the sufficiency of search war- 
rants are: (1) only a probability of criminal conduct need 
be shown; (2) there need be less vigorous proof than the 
rules of evidence require to determine guilt of an offense; 
(3) common sense should control; (4) great deference 
should be shown by courts to a magistrate's determina- 
tion of probable cause. State v. Bowers, 1974-NMCA-135, 
87 N.M. 74, 529 P.2d 300. 

Application failing to state basis for statement. 
— Where application for search warrant gave no clue 
as to the basis for the statement that a packet of mari- 
juana had been found in the car, it did not state probable 
cause and was constitutionally inadequate. State v, Lewis, 
1969-NMCA-041, 80 N.M. 274, 454 P.2d 360, overruled on 
other grounds by State v. Nemrod, 1973-NMCA-059, 85 
N.M. 118, 509 P.2d 885. 

Oral representations to the judge who issues 
the search warrant are insufficient, because this 
section requires a written showing of probable cause. 
State v. Lewis, 1969-NMCA-041, 80 N.M. 274, 454 P2d 
360, ‘overruled on other grounds by State v. Nemrod, 
1973-NMCA-059, 85 N.M. 118, 509 P.2d 885. 

Information in affidavit not stale. — Trial court erred 
in granting motion to suppress evidence seized in search 
pursuant to a warrant on the basis that the information 
in the affidavit for the warrant was stale where affidavit 
recited informant's month-old purchase of heroin, his past 
observations of heroin on the premises and his observa- 
tions of sales from the premises during the month prior to 
issuance of the search warrant, and also gave statements of 
three reliable informants that defendant was a daily heroin 
user, State v. Garcia, 1977-NMCA-056, 90 N.M. 577, 566 
P.2d 426, cert. denied, 90 N.M. 636, 567 P.2d 485. 

Affidavit held insufficient. — Affidavit did not estab- 
lish a substantial basis for believing an informant's report 
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was based on reliable information, where, although the 
informant reportedly stated that defendant had brought 
heroin into town and was selling it at the house in ques- 
tion, the affidavit was devoid of any indication of how the 
informant gathered this information. State v. Cordova, 
1989-NMSC-083, 109 N.M. 211, 784 P.2d 30. 

Magistrate to be interposed between arresting 
force and citizen. — Before a warrant for arrest may 
be issued, the judicial officer issuing it must be supplied 
with sufficient’ information to support an independent 
judgment that probable cause exists for the warrant, so as 
to allow a relatively independent magistrate to be inter- 
posed between the arresting force, and the citizen, whose 
right not to be arrested without cause is guaranteed by 
USS, Const., amend. IV. State v. Gorsuch, 1974-NMCA-148, 
87 N.M. 135, 529 P.2d 1256. 

De novo review of probable cause. — An issuing 
court's determination of probable cause to issue a search 
warrant should not be reviewed de novo, but, rather, must 
be upheld if the affidavit provides a substantial basis 
to support a finding of probable cause. State v. William- 
son, 2009-NMSC-039, 146 N.M. 488, 212 P.3d 376, rev'g 
2008-NMCA-096, 144 N.M. 522, 188 P.3d 1273. 

Probable cause analysis. Probable cause to be- 
lieve a defendant committed a crime and probable cause 
to believe the home of the accused or another particular 
location will contain evidence of the crime does not follow 
ineluctably from an allegation of crime. The link between 
the two conclusions must be made on a case-by-case basis 
by the reviewing judge or magistrate who is asked to issue 
a search warrant. State v. Hvans, 2009-NMSC-027, 146 
N.M. 319, 210 P.3d 216, 

No probable cause to expand search to defen- 
dant's residence. — Where police officers conducted sur- 
veillance of defendant's house in preparation for executing 
an arrest warrant'on defendant and defendant's spouse; 
the officers did not see anyone enter or leave the house, 
other than defendant and defendant's spouse; the officers 
did not have any facts to suggest that anyone, other than 
defendant and defendant's spouse, was in the house; the 
officers found defendant and defendant's spouse sitting at 
a patio table in defendant's back yard about ten feet from 
an open sliding door to the house; and after defendant and 
defendant's spouse were arrested, the officers conducted a 
protective sweep of the house and found trash bags that 
smelled of marijuana; the officers obtained a search war- 
rant based on the discovery of the trash bags and seized 
the trash bags, the search of the house was unwarranted 
because there was no evidence to support any specific 
safety concerns involving any other persons at the arrest 
scene and the search warrant was invalid because it was 
based upon evidence tainted by the illegal entry. State v. 
Eckard, 2012-NMCA-067, 281 P.3d 1248, 

Standards for testing affidavits of probable cause. 
— Affidavits of probable cause are tested by much less rig- 
orous standards than those governing the admissibility of 
evidence at trial, State v. Torres, 1970-NMCA-017, 81 N.M. 
521, 469 P.2d 166, cert. denied, 81 N.M. 506, 469 P.2d 151, 

‘Informant information. — Information supplied by 
an informer, verified by police, was sufficient to constitute 
probable cause for issuance of a search warrant. State v. 
Mireles, 1972-NMCA-105, 84 N.M. 146, 500 P.2d 431. 

Showing of probable cause is not limited to writ- 
ten statements. — A "showing" of probable cause re- 
quired under Article II, Section 10 of the New: Mexico 
constitution is not limited to a writing that the! issu- 
ing judge sees rather than hears or ascertains by other 
means. Rather, the plain’ meaning of "showing" as used 
in Article II, Section’ 10 is a presentation or statement 
of facts or evidence that may be accomplished through 
visual, audible or other sensory means. State v. Boyse, 
2013- NMSC- 024, rev'g 2011-NMCA-113, 150 N.M. 712, 
265 P.3d 1285, — + 
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A search warrant may be obtained by telephone. 
— Where a police officer, who was investigating cruelty 
to animals, prepared a detailed, type-written affidavit as 
part of an application for a search warrant of defendant's 
property; the officer contacted the on-call magistrate judge 
by telephone; over the telephone, the judge administered 
an oath to the officer who then read the written affidavit 
to the judge; the judge approved the search warrant over 
the telephone; and the officer noted the judge's approval 
on the search warrant form and executed the search war- 
rant, the search warrant was valid because the Article 
II, Section 10 of the New Mexico constitution allows for 
requesting and approving search warrants by telephone. 
State v. Boyse, 2018-NMSC-024, rev'g 2011-NMCA-113, 
150 N.M. 712, 265 P.3d 1285. 

Telephonic warrants are not permitted under the 
New Mexico constitution. — Article II, Section 10 of 
the New Mexico constitution requires that a sworn writ- 
ing must be shown to and considered by the issuing court 
before a warrant issues, The requirement is not satisfied 
when an investigator makes a writing but does not show 
it to the judge. State v, Boyse, 2011-NMCA-1138, 150 N.M. 
712, 265 P.3d 1285, rev'd, 2013-NMSC-024. 

Where an investigator prepared a typewritten affidavit 
for a search warrant; the investigator then spoke over the 
telephone with a judge; the judge administered an oath 
to the investigator; the investigator read the statement of 
facts in support of the search warrant to the judge; the 
judge orally approved the warrant; and the investigator 
signed the judge's name to the warrant, the warrant was 
invalid under Art. II, Section 10 of the New Mexico consti- 
tution. State v. Boyse, 2011-NMCA-1138, 150 N.M. 712, 265 
P.3d 1285, rev'd, 2013-NMSC-024. 

Failure to return warrant. — Where the defendant 
received notice of a search warrant of the defendant’s 
home and signed the inventories, the defendant was 
aware of what was seized and had a copy of the warrant, 
and the defendant did not assert a substantive problem 
with the execution of the warrant or the evidence seized 
under the warrant, the failure to return the warrant, to 
file the warrant with the court, or to have a judge or clerk 
sign the warrant was not fundamental error. State v. Di- 
etrich, 2009-NMCA-031, 145 N.M. 7338, 204 P.3d 748, cert. 
denied, 2009-NMCERT-002, 145 N.M. 704, 204 P.3d 29, 
overruled in part by State v. Marquez, 2021-NMCA-046. 

Tainted information. — A judge may not validate il- 
legal police conduct by issuing a warrant that is based on 
tainted information, even ifthe judge makes a notation that 
the warrant should have been issued without the tainted 
information, State v. Trudelle, 2007-NMCA-066, 142 N.M. 
18, 162 P.3d 173, cert. quashed, 2008-NMCERT-002, 143 
N.M., 667, 180 P.3d 674, 

Tainted evidence. — Where police officers smelled 
a chemical odor that is associated with methamphet- 
amine production as they approached defendants' home; 
one defendant had yellowed and scorched fingers that 
are typical of persons who cook methamphetamine; the 
officers did not observe any other persons in the house 
who may have posed a threat or destroyed evidence; the 
officers did not have any information about the pres- 
ence of possible victims in the house; the officers did not 
have any information that the defendants had weapons 
or were prone to violence; the officers entered the defen- 
dants' home before deciding to obtain a search warrant 
and conducted a protective sweep of the house prior to 
arresting one defendant pursuant to an unrelated, out- 
standing warrant; the officers did not remain in the 
house while waiting for a search warrant to issue; the of- 
ficers were not concerned about their safety and allowed 
one defendant to reenter the house unaccompanied by 
an officer; the officers searched a detached garage based 
on one officer's observations from the home during the 
initial entry; and the officers were not entitled to enter 


CONSTITUTION OF THE STATE OF NEW MEXICO 


62 


Art. IT, § 10 


the defendants' home. under the protective sweep, exi- 
gent circumstances or community caretaker exceptions, 
the search warrant that was based on information ob- 
tained by the officers from the initial entry of the house 
was invalid. State v. Trudelle, 2007-NMCA-066, 142 N.M. 
18, 162 P.3d 173, cert. quashed, 2008-NMCERT-002, 143 
N.M. 667, 180 P.3d 674. 

Affidavit failed to establish the veracity of a con- 
fidential informant. — Where a magistrate issued a 
search warrant of defendant's residence that was sup- 
ported by an affidavit in which a police officer stated that 
within the past 48 hours an informant observed defen- 
dant handling marijuana at the residence; on several ear- 
lier occasions, the officer observed activity at defendant's 
residence that was consistent with drug trafficking; and 
the informant had cooperated with officers while under 
supervision to make at least two purchases of controlled 
substances; the affidavit did not indicate that the infor- 
mant had provided reliable information in the past; and 
the officer's observations were not made in the same time 
period as that addressed by the informant, the affidavit 
did not sufficiently establish the informant's veracity 
and the observations by the officer of activity consistent 
with drug trafficking at defendant's residence did not 
sufficiently corroborate the informant's observations of 
drug activity to justify the issuance of a warrant. State v. 
Vest, 2011-NMCA-037, 149 N.M. 548, 252 P.3d 772, cert. 
quashed, 2012-NMCERT-004, 293 P.3d 887. 

Liability for wrongful issuance and service of 
warrant. — Police officers and assistant district attorney 
were immune from liability for alleged wrongful issuance 
and service of a search warrant which was valid on its 
face in which court ordered police officers to search for 
child, take him into custody, keep him safely and make 
a return of the proceedings on the warrant. Torres v. 
Glasgow, 1969-NMCA-058, 80 N.M. 412, 456 P.2d 886. 

Where warrantless arrest based upon communi- 
cation from superiors. — When an officer has no war- 
rant and arrests are based upon a communication from 
superiors, the officer or his superior must later be pre- 
pared to meet the twofold test of requiring that the source 
of the communication be credible, and the underlying cir- 
cumstances which formed the basis of the communication 
be shown. State v. Gorsuch, 1974-NMCA-148, 87 N.M. 135, 
529 P.2d 1256. 

Requirements for investigative demands under 
Antitrust Act. — Constitutional restrictions on govern- 
ment searches and seizures do not impose a requirement 
that civil investigative demands (CID) issue only upon a 
reasonable cause to believe that the Antitrust Act, Chap- 
ter 57, Article 1 NMSA 1978, has been or is being violated. 
The federal constitution requires only that for the issu- 
ance of an administrative subpoena the inquiry must be 
within the authority of the agency, the demand must not 
be too indefinite, and the information must be reasonably 
relevant to the purposes of the investigation; also, N.M. 
Const., art. II, § 10 does not require a "probability" show- 
ing that the federal constitution does not. Moreover, prob- 
able cause does not have the same meaning in the context 
of administrative searches as it does in the context for 
searches for evidence of crimes, Wilson Corp, v, State ex 
rel, Udall, 1996-NMCA-049, 121 N.M, 677, 916 P.2d 1344, 
cert, denied, 121 N.M. 644, 916 P.2d 844, cert. denied, 519 
US. 964, 117 S. Ct. 388, 136 L. Ed. 2d 804 (1996), 


B, PROBABLE CAUSE FOR WARRANT. 


Affidavit failed to establish the veracity and reli- 
ability of informants. — Where the victim, whose de- 
composed body was found in a remote area, was killed by 
violent blunt-force trauma to the head; the victim was a 
local transient and drug user who had a history of stealing 
from those who invited the victim into their homes; the 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


Art, II, § 10 


search warrant affidavit that the police submitted to ob- 
tain a warrant to search defendant's property stated that 
the police had received tips from a confidential source and 
two concerned citizens that defendant had admitted to at 
least one person that defendant killed the victim for steal- 
ing and that defendant admitted to the killing prior to the 
discovery of the victim's body; the affidavit did not allege 
that the sources heard defendant's admission directly 
and did not indicate why the sources believed defendant's 
admission; the affidavit did not indicate that any of the 
sources had provided reliable information to police in 
the past or made the statements against their interest; 
the affidavit did not provide information to discount the 
possibility that the sources might have been involved in 
the killing or had a reason to fabricate the story; and the 
sources provided only the independently corroborated fact 
that the victim stole from defendant, the affidavit did not 
establish probable cause because it failed to provide any 
basis upon which the veracity of the sources or the reli- 
ability of their information could be determined. State v. 
Haidle, 2012-NMSC-0383, 285 P.3d 668. 

Non-hearsay allegations in affidavit failed to es- 
tablish probable cause. — Where the victim, whose de- 
composed body was found in a remote area, was killed by 
violent blunt-force trauma to the head; the victim was a 
local transient and drug user who had a history of steal- 
ing from those who invited the victim into their homes; 
the search warrant affidavit that the police submitted to 
obtain a warrant to search defendant's property stated 
that defendant admitted that defendant had sex with the 
victim, that the victim's blood would be found in defen- 
dant's bathroom, that the victim stole from defendant, 
and that defendant owned a baseball bat for protection; 
and the affidavit stated that defendant's home was near 
the place where the victim's body was discovered, the af- 
fidavit did not establish probable cause. State v. Haidle, 
2012-NMSC-033, 285 P.3d 668. 

Probable cause for warrant. — Where a police offi- 
cer stated in an affidavit for a search warrant of the defen- 
dant’s home that a citizen-informer, who was named in the 
affidavit, who had lived with the defendant and who was a 
suspect in the investigation of the alleged burglary of the 
defendant’s home, told the officer that when the informer 
was a minor, the defendant tried to rape the informer, that 
the defendant had sodomized the informer and that the 
defendant took sexually explicit pictures of the informer; 
that employees of state agencies corroborated accounts by 
the informer that the defendant engaged in inappropriate 
conduct with juvenile males; that the informer’s girlfriend 
alleged that the defendant intended to use drugs to facili- 
tate sex with the informer; and where all persons to whom 
the police officer spoke were identified in the affidavit by 
name or position, the affidavit was supported by probable 
cause, State v. Dietrich, 2009-NMCA-031, 145 N.M. 733, 
204 P.3d 748, cert. denied, 2009-NMCERT-002, 145 N.M. 
704, 204 P.8d 29, overruled in part by State v. Marquez, 
2021-NMCA-046. 

Probability for issuance of warrant shown. — 
Where the affidavits presented to the magistrate indi- 
cated that the affiants personally inspected two cars 
rented previously by the defendants and found significant 
traces of marijuana, that the defendants lived together, 
spent large amounts of cash for purchases, had no visible 
means of support, rented numerous automobiles for trips 
and flew on airplanes during the period of surveillance, 
the magistrate could assure himself that the affidavits 
were not based on rumors or merely on the defendants' 
reputation; there was sufficient information for him to 
be satisfied that the circumstances by which the affi- 
ants came by their information demonstrated probabil- 
ity for the issuance of a search warrant. State v. Bowers, 
1974-NMCA-135, 87 N.M. 74, 529 P.2d 300. 
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Where the application for search warrant clearly 
showed how the officer concluded that the specific item 
for which they were looking might be in a certain car 
and where it affirmatively showed that two sources of 
information spoke with personal knowledge, the applica- 
tion was sufficient, and the district judge who found that 
the affidavit showed probable cause and who issued the 
search warrant did not err in so doing. State v. Torres, 
1970-NMCA-017, 81 N.M. 521, 469 P.2d 166, cert. denied, 
81 N.M. 506, 469 P.2d 151. 

Statements in the affidavit that the informant saw 
the defendant in possession of heroin and that the affi- 
ant knows the informant to be reliable because he has 
provided him with reliable information concerning nar- 
cotics violations in the past were sufficient to support 
the issuance of the search warrant. State v. Ramirez, 
1980-NMCA-108, 95 N.M. 202, 619 P.2d 1246, 

Probable cause found. — Where an affidavit for a 
search warrant alleged that the defendant brought a 
package into a UPS store; the defendant appeared to be 
nervous and did not know what was inside the package; 
when the store manager told the defendant that the pack- 
age would have to be opened to ascertain its contents, 
the defendant stated that the package contained a book; 
although the defendant had mailed packages before, this 
was the first time the defendant appeared nervous and 
did not know what was in the package; after the defen- 
dant left, the store manager opened the package and dis- 
covered a clear plastic bag, which appeared: to be vacuum 
sealed, containing a Crystal Light cylinder and a Fer- 
rero candy box, both wrapped in duct tape; a narcotics 
detection dog sniffed the package, but failed to indicate 
a positive response to narcotics; and a law enforcement 
officer with eleven years of experience who was assigned 
to the narcotics task force division of the police depart- 
ment averred that often times narcotics. are packaged in 
unusual containers, wrapped in duct tape and vacuum 
sealed to make the narcotics less detectable by narcotic 
detection dogs, the facts alleged in the affidavit were suffi- 
cient to explain the narcotic detection dog's failure to alert 
to the presence of narcotics and to support a reasonable 
inference that the package contained narcotics, State v. 
Williamson, 2009-NMSC-039, 146 N.M. 488, 212 P.3d 376, 
rev'g 2008-NMCA-096, 144 N.M. 522, 188 P.3d 1273. 

Where an investigating officer's affidavit, when read 
as a whole, clearly indicated that the reports of infor- 
mants were based on seeing stolen items at the locations 
indicated and on overhearing a conversation referring 
to a burglary, the information in the affidavit was suffi- 
cient to support the magistrate's issuance of the search 
warrant and necessarily his determination as to the in- 
formant's credibility. State v. Wisdom, 1990-NMCA-099, 
110 N.M, 772, 800 P.2d 206, overruled by State v. Barker, 
1992-NMCA-117, 114 N.M. 589, 844 P.2d 839. 

Probable cause to believe that the accused com- 
mitted a crime and that the home of the accused 
contained evidence of the crime. — Where the mur- 
der victim's body was found wrapped in sheets and tied 
with electrical wire; the defendant's friend told police 
that the friend saw the defendant with the victim shortly 
before the victim died; during a consensual search of the 
defendant's bedroom, officers observed numerous electri- 
cal wires of different sizes and colors and two mattresses 
without linens or other bedding materials; the defen- 
dant's mother told the police that the defendant told 
conflicting stories about the defendant's activities the 
night the defendant borrowed the defendant's mother's 
van around the time the victim disappeared; a probation 
officer told the police that the probation officer overheard 
the defendant say to the defendant's friend that "I guess 
I am a murderer"; and the defendant's statements and 
the defendant's mother's statements placed the victim 
and the defendant at the defendant's residence on the 


© 2022 State of New. Mexico. New Mexico Compilation Commission, All rights reserved. 


Art. IT, § 10 


night the victim died, the magistrate judge was justified 
in finding a probability that the defendant was involved 
in the victim's disappearance and death and that evi- 
dence of the murder would be found in the defendant's 
bedroom: State v. Evans, 2009-NMSC-027, 146 N.M. 319, 
210 P.3d 216. 

Mere suspicion of trained officers. — While events 
appropriately may be suspicious to an officer trained in 
the detection and interdiction of clandestine methamphet- 
amine manufacturing, that suspicion does not necessarily 
equate to probable cause. Mere suspicion about ordinary, 
non-criminal activities, regardless of an officer's qualifi- 
cations and experience, does not satisfy probable cause, 
However, ordinary, innocent facts alleged in an affidavit 
may be sufficient if, when viewed together with all the 
facts and circumstance, they make it reasonably probable 
that a crime is occurring in the place to be searched. State 
v, Nyce, 2006-NMSC-026, 139 N.M. 647, 137 P.3d 587. 

Suspicious purchases. — Allegations in affidavit of 
police officers that defendant purchased four one ounce 
bottles of tincture of iodine, which was the entire stock of 
iodine on the store shelf, covered the iodine in her shop- 
ping cart, attempted to use the self-pay register and ex- 
hibited a hurried pace, and purchased a one pint bottle of 
hydrogen peroxide at a different store, did not give rise to 
probable cause that defendant was manufacturing meth- 
amphetamine, State v. Nyce, 2006-NMSC-026, 139 N.M. 
647, 137 P.3d 587. 

Nexus between purchase of drug ingredients and 
residential manufacturing of drugs. — When officers 
believe that controlled substances are being manufac- 
tured in a residence, there must be sufficient nexus in the 
affidavit for a search of drugs to occur in that home, The 
mere fact that defendant purchased and brought tincture 
of iodine, in a quantity that is inconsistent with personal 
use, and hydrogen peroxide, both of which are ingredients 
in the manufacture of methamphetamine, did not estab- 
lish a sufficient nexus between thé purchases and the 
officer's belief that methamphetamine was being manu- 
factured at the home to support probable cause for the 
issuance of a search warrant of the house. State v. Nyce, 
2006-NMSC-026, 139 N.M. 647, 137 P.3d 587. 

Nexus between criminal activity at two differ- 
ent properties. Where defendant's co-conspirator 
was arrested while driving a vehicle registered in the 
co-conspirator's name, but bearing the VIN of a dif- 
ferent vehicle that had been reported stolen; based on 
information that the co-conspirator was engaged in 
criminal activity and surveillance of the co-conspirator's 
property, the police obtained a search warrant of the 
co-conspirator's property which confirmed the - fac- 
tual basis of the officer's search warrant affidavit and 
revealed several stolen vehicles and VIN-altered ve- 
hicles; the officer also received information that the co- 
conspirator did business at defendant's property; the of- 
ficer obtained a search warrant of defendant's property 
based on an affidavit that contained all of the factual 
information used to establish probable cause to search 
the co-conspirator's property and the additional facts 
that the officer had observed the co-conspirator and 
several suspicious vehicles at defendant's property; and 
the affidavit also stated that the officer had learned that 
the conspirator was engaged in criminal activity at de- 
fendant's property, but was silent regarding the source 
and substance of the information, the affidavit did not 
provide sufficient probable cause to support the search 
warrant because the information attributable to defen- 
dant's property failed to show a nexus between the co- 
conspirator's criminal activity at the co-conspirator's 
property and defendant's property and the affidavit did 
not contain sufficient facts to permit the issuing judge 
to conclude that the information learned by the officer 
regarding criminal activity at defendant's property was 
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credible or reliable. State v. Sabeerin, 2014-NMCA-110, 
cert, granted, 2014-NMCERT-010. ' 

Statements of undisclosed informants. — Affidavit 
in support of search warrant, which was based primarily 
upon information provided by undisclosed informants but 


which failed to set out sufficient facts to determine the 


reliability of such informants, was insufficient to estab- 
lish probable cause, and thus a search predicated on such 
warrant violated this section and the fourth amendment 
to the United States constitution. In re Shon Daniel K., 
1998-NMCA-069, 125 N.M. 219, 959 P.2d 553, cert. denied, 
125 N.M. 147, 958 P.2d 105, 

Informant information. — Where affidavit for search 
warrant stated that informant had signed statement from 
person willing to testify in court which stated that that 
person had personal knowledge that heroin was kept in- 
side a certain house and that he had received heroin from 
that place on approximately 10 different occasions, such 
was sufficient for judge to whom affidavit was presented 
to find probable cause for issuance of a search warrant. 
State v. Archuleta, 1973-NMCA-062, 85 N.M. 146, 509 P.2d 
1841, cert. denied, 85 N.M. 145, 509 P.2d 1340, cert. de- 
nied, 414 US. 876, 94 S. Ct. 85, 38 L. Ed, 2d 121 (1978) 
ovennuled by State v. Barker, 1992-NMCA-117, 114 N.M. 
589, 844 P.2d 839, 

Falsehoods and omissions in search marnatih af- 
fidavit. — To suppress evidence based on alleged false- 
hoods and omissions in a search: warrant affidavit, the 
defendant must show either deliberate falsehood or a 
reckless disregard for the truth as to a material fact; a 
merely material misrepresentation or omission is insuf- 
ficient. State v. Garnenez, 2015-NMCA-022, cert. denied, 
2015-NMCERT-001. 

Where the affidavit to support a search warrant con- 
tained a false statement that.defendant was under 
arrest, and where the officer testified that he used a 
standard form affidavit and did not remove the stock 
language that the defendant was under arrest, and that 
he did not intend to mislead the issuing judge by the 
mistaken inclusion of this language, the district court, 
being in the best position to resolve questions of fact 
and to evaluate the credibility of witnesses, did not 
err in upholding the search warrant following a find- 
ing that the misstatement was not deliberate or reck- 
less. State v. Garnenez, 2015-NMCA-022, cert. denied, 
2015-NMCERT-001. 


C. DESCRIPTION OF ITEMS. 


General warrant. — Where a search warrant did not 
describe with particularity the things to be searched or 
seized; and the affidavit for the search warrant stated 
that the law enforcement officer requested a search war- 
rant to "examine the scene for any and all evidence which 
may lead investigators to the offender and or possible wit- 
nesses", the search warrant was invalid as an impermis- 
sible general warrant. State v. Sabeerin, 2014-NMCA-110, 
cert, granted, 2014-NMCERT-010. 

Authority to seize computer hard drive. — A 
search warrant that authorized police to seize computers 
and computer diskettes containing child pornography is 
sufficient to authorize the police to seize the computer's 
hard drive. State v. Hinahara, 2007-NMCA-116, 142 N.M. 
475, 166 P.3d 1129, cert. denied, 2007-NMCERT-008. 

Authority to search computer hard drive. — A 
search warrant that authorized police to search comput- 
ers and computer diskettes containing child pornography 
is sufficient to authorize the police to search the comput- 
er's hard drive and all files within the computer for illegal 
images and to seize any unlawful images within the com- 
puter. State v. Hinahara, 2007-NMCA-116, 142 N.M. 475, 
166 P.3d 1129, cert. denied, 2007-NMCERT- 008, 142 N.M. 
435, 166 P.3d 1089, 
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Description of items to be seized. — Where defen- 
dant was charged with willfully discharging a firearm at 
a motor vehicle; pursuant to a search warrant, the police 
seized a pistol, ammunition and a cell phone, all of which 
were specifically listed in the warrant; defendant claimed 
that defendant was entitled to a blanket suppression of 
all evidence seized because the warrant authorized the 
police to search for "finger prints" and "photography of 
the residence and evidence", which did not satisfy the 
particularity requirement of the fourth amendment; and 
the police did not seize any fingerprints or make photo- 
graphs of any evidence not listed in the warrant, even if 
the authorization to search for "finger prints" and "pho- 
tography of the residence and evidence" was overly broad, 
the lack of particularity did not entitle defendant to blan- 
ket suppression of all the evidence seized pursuant to the 
warrant, State v. Casares, 2014-NMCA-024, cert. denied, 
2014-NMCERT-001. 

Where a search warrant specified the seizure of con- 
trolled substances kept contrary to law the items to be 
searched for and seized were as precisely identified as the 
situation permitted considering the wide variety of drugs 
used by addicts, the words used in the warrant having a 
definite meaning in that they referred to certain and defi- 
nite lists of drugs and their derivatives. Nothing was left 
to the discretion of the officers, Heroin is one of the drugs 
listed, and it was heroin that they seized. State v, Quin- 
tana, 1975-NMCA-034, 87 N.M. 414, 534 P.2d 1126, cert. 
denied, 88 N.M. 29, 5386 P.2d 1084, cert. denied, 423 U.S. 
832, 96 S. Ct. 54, 46 L. Ed. 2d 50 (1975). 

A description in a search warrant is sufficient if the offi- 
cer can, with reasonable effort, ascertain and identify the 
place intended to be searched; the description, however, 
must be such that the officer is enabled to locate the place 
to be searched with certainty. It should identify the prem- 
ises in such manner as to leave the officer no doubt and 
no discretion as to the premises to be searched. State v, 
Aragon, 1976-NMCA-018, 89 N.M, 91, 547 P.2d 574, cert. 
denied, 89 N.M. 206, 549 P.2d 284, overruled by State v. 
Rickerson, 1981-NMSC-036, 95 N.M. 666, 625 P.2d 1183. 

The requirement that warrants shall particularly de- 
scribe the things to be seized makes general searches un- 
der them impossible and prevents the seizure of one thing 
under a warrant describing another. As to what is to be 
taken, nothing is left to the discretion of the officer execut- 
ing the warrant. State v. Paul, 1969-NMCA-074, 80 N.M. 
521, 458 P.2d 596, cert, denied, 80 N.M. 746, 461 P.2d 228, 
cert. denied, 397 U.S. 1044, 90 S. Ct. 13854, 25 L. Ed. 2d 
654 (1970), 

A search warrant was not overly broad where the items 
described therein to be searched and seized were described 
with sufficient particularity to be specifically related to 
the counterfeiting activity believed to be occurring at de- 
fendant's residence, State v. Steinzig, 1999-NMCA-107, 
127 N.M. 752, 987 P.2d 409, cert. denied, 128 N.M. 149, 
990 P.2d 823. 

Sufficiency of the description of the place to be 
searched. — Where the address to be searched was listed 
on each page of the police officer's affidavit; based on the 
officer's interview of the victim at "the address", the nar- 
rative in the affidavit described numerous acts of sexual 
molestation of the victim by defendant that had occurred 
in defendant's bedroom, stated that the victim and defen- 
dant resided in the same house, described the address in 
great detail, and described the evidence of the molestation 
that would be found at "the address", "the residence" and 
"the Trujillo home"; and the narrative did not explicitly 
state that "the residence" and the address were one and 
the same, thatthe address was the place where the events 
occurred, or that the address was where the evidence 
would be found, a reviewing judge could reasonably infer 
that the residence described by the address was the same 
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as the residence where the evidence would be found. State 
v, Trujillo, 2011-NMSC-040, 150 N.M. 721, 266 P.3d 1. 

Where the search warrant described the place to be 
searched as "a residence" located at a specified address 
"along with surrounding curtilage" and described the 
residence in detail; when the police officers entered the 
residence, they noticed defendant exiting a detached 
guesthouse in the backyard of the residence; the officers 
found drugs in the guesthouse but not in the residence; 
when the officers obtained the search warrant, they did 
not know about the existence of the guesthouse; the guest- 
house was located a few feet from the residence; the resi- 
dence and the guesthouse were owned as a common unit 
and were surrounded by a wall; the guesthouse had sepa- 
rate utilities and was a self-sufficient residential struc- 
ture; and defendant lived in the guesthouse and defen- 
dant's parent lived in the residence, the guesthouse was 
not part of the curtilage of the residence, but was being 
used as a separate residence by defendant and required 
independent probable cause for its search. State v. Hamil- 
ton, 2012-NMCA-115, 290 P.3d 271, 

Where warrant contained twoerrors, in that the color 
of the residence was wrong, and the street number of the 
residence was wrong, but the warrant properly described 
the roof of the residence, located the house with speci- 
ficity and stated that the residence was the only one in 
the immediate area which had a chicken coop containing 
pigeons (plainly visible from the road), the requirements 
of a sufficient description were met. State v. Aragon, 
1976-NMCA-018, 89 N.M. 91, 547 P.2d 574, cert. denied, 
89 N.M. 206, 549 P.2d 284, overruled on other grounds 
by State v. Rickerson, 1981-NMSC-036, 95 N.M. 666, 625 
P.2d 1183. 

Warrant allowing a search of "all persons" was 
impermissibly broad. — Where the police had informa- 
tion that the owner of a theater hosted rave parties where 
drugs were sold and consumed and underage persons con- 
sumed alcohol; the theater was a public theater that any- 
one could enter; a police officer, who attended a rave party 
at the theater, observed underage people drinking alcohol 
and people smoking marijuana and taking ecstasy; other 
than identifying the owner of the theater and three per- 
sons by name, the officer gave no description of any of the 
people the officer observed; based on the officer's report, 
the police obtained a search warrant, which authorized a 
search of the owner and any persons in the theater; an 
officer searched defendant, but did not find any illegal 
drugs on defendant's person; when the officer searched 
defendant's purse, the officer found a container contain- 
ing methamphetamine; and before the officer opened the 
purse, the officer had no particularized suspicion that 
the purse contained contraband, the purse had no odors, 
and after opening the purse, the officer saw no obvious 
evidence of contraband or anything suspicious, the “all 
persons" warrant impermissibly authorized a search of 
defendant's person because it was not supported by infor- 
mation establishing a particularized suspicion that defen- 
dant or "all persons" in the theater were involved in crimi- 
nal activity or in possession of contraband, the search of 
defendant's purse was not supported by probable cause, 
and there was nothing to suggest that the purse was con- 
nected to the theater or the illegal activity occurring at 
the theater. State v. Light, 2018-NMCA-075. 

Probable cause existed to seize a camera pursu- 
ant to a search warrant. — Where a police officer, who 
was investigating the distribution of child pornography 
over the internet, discovered that a computer located at 
defendant's address contained child pornography; the of- 
ficer's affidavit for a search warrant stated that a com- 
puter at defendants' address was being used to share 
child pornography and that based on the officer's train- 
ing and experience, there is a high probability that online 
child predators possess collections of child pornography 
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in various forms, making it necessary to seize‘comput- 
ers and photographic equipment; the warrant authorized 
the officer to search for photographs of child pornogra- 
phy; and in the search of defendants’ resident, the officer 
seized a digital camera that contained child pornogra- 
phy, the officer had probable cause to seize and search 
the digital camera because there was a sufficient nexus 
between the suspected crime of distributing child por- 
nography over the internet and the digital camera where 
child pornography might be stored and the search war- 
rant authorized the officer to search every container and 
location within defendants' residence in which the evi- 
dence could be stored, including the digital camera. State 
v. Gurule, 2018-NMSC-025, rev'g 2011-NMCA-063, 150 
N.M. 49,'256 P.3d 992. 

No probable cause to seize camera pursuant to 
search warrant. — Where a police officer was investi- 
gating the distribution of child pornography on an ultra- 
peer internet site; the officer obtained a search warrant 
of defendant's residence based on the officer's affidavit 
that the officer had reason to believe that someone using 
a computer in defendant's home was receiving, process- 
ing and distributing child pornography; nothing in the 
affidavit provided any evidence that anyone was taking 
pornographic photographs of children; during the search 
of defendant's residence the officers seized a digital cam- 
era, which the search warrant expressly authorized the 
officers to seize and search; there was no indication that 
the camera was being used for the storage of internet 
child pornography or for the independent manufacture 
of pornography; and months after the camera was seized, 
the officer performed a forensic analysis of the camera's 
digital information seized and discovered defendant en- 
gaging in sexual acts with a child, there was no probable 
cause to support the seizure of the camera. State v. Gu- 
rule, 2011-NMCA-068, 150 N.M. 29, 256 P.3d 992, rev'd, 
2013-NMSC-025. 


IV. PROBABLE CAUSE. 
A. IN GENERAL. 


Reasonable suspicion. — An investigatory detention 
requires individualized suspicion. Individualized suspi- 
cion requires the articulation of the suspicion in a manner 
that is particularized with regard to the individual who 
is stopped. State v. Patterson, 2006-NMCA-037, 139 N.M. 
322, 131 P.3d 1286, cert. denied, 2006-NMCERT-003, 139 
N.M. 352, 132 P.3d 1038, 

Probable cause for arrest not necessary for 
investigation. — In appropriate circumstances and in 
an appropriate manner, a police officer may approach 
a person to investigate possibly criminal behavior even 
though the officer may not have probable cause for an 
arrest. To justify such an invasion of a citizen's personal 
security, the police officer must be able to specify facts 
which, together with rational inferences therefrom, 
reasonably warrant the intrusion. These facts are to be 
judged by an objective standard - would the facts avail- 
able to the officer warrant a person of reasonable cau- 
tion to believe the action taken was appropriate? State 
v. Bidegain, 1975-NMCA-065, 88 N.M. 384, 540 P.2d 864, 
rev'd in part, 1975-NMSC-060, 88 N.M. 466, 541 P.2d 
971; State v. Lewis, 1969-NMCA-041, 80 N.M..274, 454 
P.2d 360, overruled by State v. Nemrod, 1973-NMCA-059, 
85.N.M. 118, 509 P.2d 885. 

A police officer may in appropriate circumstances and 
in an appropriate manner approach a person for purposes 
of investigating possible criminal behavior even though 
there is no probable cause to make an arrest. State v, 
Slicker, 1968-NMCA-085, 79 N.M. 677, 448 P.2d 478. 

A police officer making a lawful stop of a motorist is not 
precluded from making reasonable inquiries concerning 
the purpose or purposes for the stop, nor is an inquiry by 
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an officer automatically violative of the right of security 
of a motorist, because the officer lacks probable cause to 
secure a warrant, or even because he lacks reasonable 
grounds for suspecting the motorist to be guilty of a crime. 
There is nothing wrong with an officer asking for infor- 
mation or asking for permission to make a search. State 
v. Bidegain, 1975-NMSC-060, 88 N.M. 466, 541 P.2d 971, 
rev'g in part, 1975-NMCA-065, 88 N.M. 384, 540 P.2d 864. 

Public safety may be factor in investigatory 
stop of vehicle. — The exigency of the possible threat 
to public safety that a drunk driver poses, New Mexico's 
grave concern about the dangers of drunk drivers, and 
the minimal intrusion of a brief investigatory stop may 
tip the balance in favor of the stop. State v. Contreras, 
20038-NMCA-129, 134 N.M. 503, 79 P.3d 1111, cert. denied, 
2003-NMCERT-002, 134.N.M, 723, 82 P.3d 533. 

The substance of all the definitions of probable cause is 
a reasonable ground for belief of guilt. State v. Bidegain, 
1975-NMCA-065, 88 N.M. 384, 540 P.2d 864, rev'd in part, 
1975-NMSC-060, 88 N.M. 466, 541 P.2d 971. 

In determining whether search and seizure was unrea- 
sonable, the absence of probable cause for arrest is not de- 
terminative. The inquiry is the reasonableness in all the 
circumstances of the particular governmental invasion of a 
citizen's personal security. In justifying the particular intru- 
sion the police officer must be able to point to specific and 
articulable facts which, taken together with rational infer- 
ences from those facts, reasonably warrant that intrusion. 
The facts must be judged against an objective standard: 
Would the facts available to the officer at the moment of the 
seizure or the search "warrant a man of reasonable caution 
in the belief" that the action taken was appropriate? State v. 
Slicker, 1968-NMCA-085, 79 N.M. 677, 448 P.2d 478. 

Probable cause cannot be established or justi- 
fied by what is revealed by the search. State v. Baca, 
1982-NMSC-016, 97 N.M. 379, 640 P.2d 485. 

Defective information cannot provide probable 
cause, — An aggregate of discrete bits of information, 
each defective, cannot add up to probable cause. State v. 
Baca, 1982-NMSC-016, 97 N.M. 379, 640 P.2d 485. 

Reasonable suspicion based on report by citizen 
informant. — Where an officer had reasonable suspi- 
cion, based on a concerned citizen's report, that juveniles 
might have a gun or guns, and he reasonably subjected 
them to a limited search to protect his own safety, there 
was no violation of either the New Mexico or the United 
States constitution. State v. Jimmy R., 1997-NMCA-107, 
124 N.M. 45, 946 P.2d 648, cert. denied, 123 N.M. 802, 945 
P.2d 1020. 

Reliability of citizen informant. — In New Mexico, 
a citizen-informant is regarded as more reliable than a 
police informant or a ¢rime-stoppers informant, because 
citizens presumably have nothing to gain by fabrication. 
State'v, Contreras, 2003-NMCA-129, 134 N.M. 503, 79 P.3d 
1111, cert. denied, 2003-NMCERT-002, 134 N.M: 723, 82 
P.3d 533. 

Case-by-case examination of probable cause. 
— The existence of "probable cause," whether for issu- 
ance of a search warrant or warrant of arrest, or for ar- 
rest without a warrant, or for search and seizure with- 
out a warrant, involves a case-by-case examination of the 
facts, and no two cases are precisely alike. State v. Aull, 
1967-NMSC-233, 78 N.M. 607, 435 P.2d 487, cert. denied, 
391 US. 927, 88S, Ct. 1829, 20 L. Ed. 2d 668 (1968). 

Expansion of investigation. — Although the inves- 
tigation did not originally involve drugs, officers could 
reasonably expand the scope of the investigation based 
on the reasonable suspicion of criminal activity. State v. 
Fairres, 2003-NMCA-152, 134 N.M. 668, 81 P.3d 611, cert. 
denied, 2003-NMCERT-008, 135. N.M. 51, 84 P.3d 668. 

The burden is on the state to show the requisite 
probable cause to justify a warrantless arrest. State v. 
Gorsuch, 1974-NMCA-143, 87 N.M. 135, 529 P.2d 1256. 
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There is no reason to equate reasonable cause 
with probable cause. State v. Baca, 2004-NMCA-049, 
135 N.M. 490, 90 P.3d 509. 

The question of probable cause is one of law to be 
determined by the trial court by way of voir dire examina- 
tion. State v, Deltenre, 1966-NMSC-187, 77 N.M. 497, 424 
P.2d 782, cert. denied, 386 U.S. 976, 87 S. Ct, 1171, 18 L. 
Ed. 2d 136 (1967). 

It is for a neutral and detached judge to determine 
from the affidavit whether probable cause exists. A po- 
lice officer is not vested with that authority. State v. Baca, 
1982-NMSC-016, 97 N.M: 379, 640 P.2d 485. 

Hearsay can establish probable cause. — That in- 
formation was hearsay does not destroy its role in estab- 
lishing probable cause. State v. Deltenre, 1966-NMSC-187, 
77 N.M. 497, 424 P.2d 782, cert. denied, 386 U.S. 976, 87S, 
Ct. 1171, 18 L. Ed. 2d 136 (1967). 


B, INVESTIGATORY STOP. 


Reasonable suspicion based on mistake of law 
justified by violation a different law. — If an officer 
mistakenly believes that certain conduct violates one stat- 
ute, but that conduct in fact violates a different statute, 
reasonable suspicion exists to stop the suspect despite the 
officer's mistake of law. State v. Moseley, 2014-NMCA-033, 
cert. denied, 2014-NMCERT-002. 

Where defendant was driving at a speed of thirty-five 
miles per hour in an area that contained both residences 
and businesses; no speed limit signs were posted in the 
area; a police officer, who was under the mistaken belief 
that the applicable speed limit was twenty-five miles 
per hour, stopped defendant for speeding; and defendant 
was not driving erratically or improperly, despite the of- 
ficer's mistaken belief as to the applicable speed limit, 
the officer had reasonable suspicion to stop defendant, 
because the applicable speed limit under 66-7-301(A)(2) 
NMSA 1978 was thirty miles per hour. State v. Moseley, 
2014-NMCA-033, cert. denied, 2014-NMCERT-002. 

Reasonable suspicion based on tip, — Where a tip 
was provided by an informant whose identity was known 
by officers, tip correctly predicted the future movement 
of defendant, and other significant facts provided in tip 
were collaborated by officers, the tip was sufficiently 
complete and reliable to provide reasonable suspicion 
for an investigatory stop regarding drugs. State v. Robbs, 
2006-NMCA-061, 189 N.M. 569, 186 P.3d 570, cert. denied, 
2006-NMCERT-005, 139 N.M. 568, 186 P.3d 569. 

Reasonable suspicion based on tip and public 
safety considerations. — Under Fourth Amendment 
analysis, the New Mexico court of appeals held that mov- 
ing vehicles with intoxicated drivers pose a serious threat 
of injury or death to innocent citizens, and that the mini- 
mal intrusiveness of an investigatory stop based on an 
anonymous tip is outweighed by the gravity of the public 
concern and the public interest served by the stop. State v. 
Lope, 2015-NMCA-011, cert. denied, 2014-NMCERT-010. 

Where officer pursued and stopped truck after be- 
ing informed by another driver of another vehicle that 
the driver of the truck was intoxicated, the New Mexico 
court of appeals determined, based on Fourth Amendment 
analysis, that the minimal intrusiveness of an investiga- 
tory stop based on an anonymous tip is justified where 
information provided by the tip such as a description and 
location of the vehicle was corroborated. State v. Lope, 
2015-NMCA-011, cert. denied, 2014-NMCERT-010. 

Stop for revoked driver's license. — Where a po- 
lice officer ran the license plate of the vehicle defendant 
was driving through the motor vehicle department and 
determined that the driving privileges of the registered 
owner of the vehicle had been revoked; and the officer 
made no effort to determine, prior to stopping the vehi- 
cle, whether the driver of the vehicle was ‘the registered 
owner, the stop did not violate Article II, Section 10 of 
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the New Mexico constitution because the officer had 
reasonable suspicion to stop defendant's vehicle. State 
v. Hicks, 2013-NMCA-056, 300 P.3d 1183, cert. denied, 
2013-NMCERT-004. 

Vehicle in unsafe condition may be stopped. — A 
motor vehicle with a cracked windshield, if in an unsafe 
condition, may be constitutionally stopped, because 66-3- 
801 NMSA 1978 makes it a crime to drive a vehicle that is 
in an unsafe condition. State v. Munoz, 1998-NMCA-140, 
125 N.M. 765, 965 P.2d 349. 

Warrantless stop for safety concern. — Since the 
officer testified that the reason he stopped the truck was 
a concern for the safety of the passengers on the back 
tailgate, even though when asked if the truck was violat- 
ing any state, municipal, or federal law, the officer said 
that it was not. Under these facts, the detention of the 
truck and the request for the license of the driver, regis- 
tration, and proof of insurance did not violate the fourth 
amendment requirement of reasonableness. State v. Reyn- 
olds, 1995-NMSC-008, 119 N.M: 383, 890 P.2d 1815, rev'g 
1993-NMCA-162, 117 N.M. 23, 868 P.2d 668. 

Reasonable suspicion to detain. — Where a police 
officer stopped defendant's vehicle based on his suspicion 
that the passenger in the vehicle had forged a check; the 
officer had no suspicion that the defendant had committed 
or was committing an offense; and the officer found drugs 
and drug paraphernalia in the possession of the passen- 
ger, the officer had reasonable suspicion about the con- 
tents of the vehicle and authority to detain and question 
the defendant about the contents of the vehicle and then 
to ask for consent to search the vehicle. State v. Funder- 
burg, 2008-NMSC-026, 144.N.M. 37, 183 P.3d 922, rev'g, 
2007-NMCA-021, 141 N.M..139, 151 P.3d 911. 

No reasonable suspicion to seize defendant. — 
Where two police officers approached a parked car in 
which defendant was a passenger to see what was going 
on; the officers did not observe the occupants in the car 
doing anything illegal or violating any law and they had 
not received any reports or dispatches regarding suspi- 
cious or criminal activity in the area; the officers became 
suspicious and concerned about their safety when they 
noticed the driver and defendant make abrupt move- 
ments; and instead of questioning the occupants, one of- 
ficer ordered the driver to open the door of the car; and 
defendant was seized by the police when the officer or- 
dered the driver to open the door; the officers did not have 
reasonable suspicion to seize defendant. State v. Murry, 
2014-NMCA-021. 

Lack of reasonable individualized suspicion. — 
Where a police officer had a general suspicion arising from 
the fact that a car in which defendant was a passenger 
was parked for thirty minutes on a street late at night in a 
neighborhood where recent burglaries, but none that night, 
had occurred, the officer did not have a reasonable indi- 
vidualized suspicion that defendant was committing or had 
committed a crime that justified detaining defendant or de- 
manding: identification from defendant. City of Roswell v. 
Hudson, 2007-NMCA-034, 141 N.M. 261, 154 P.3d 76. 

No individualized suspicion. — Where police officer 
stopped defendant, who was driving a vehicle at 2 a.m. with 
temporary dealer plates that are for use only when dem- 
onstrating a vehicle, and the officer knew that temporary 
dealer plates are often misused or stolen, the officer did not 
have a particularized reasonable suspicion that defendant 
may have been engaged in misuse of the temporary dem- 
onstration plate to justify a traffic stop. State v. Aguilar, 
2007-NMCA-040, 141 N.M. 864,155 P.3d 769, cert. denied, 
2007:NMCERT-008, 141 N.M. 401, 156 P.3d 39. 

No individualized reasonable suspicion to jus- 
tify detention. — Where defendant's vehicle was legally 
parked on side of street, officer did not observe any illegal 
activity, but was suspicious because of the late hour and a 
person was leaning into a vehicle that was parked in front 
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of a residence belonging to an individual with outstanding 
warrants, the detention of the defendant was not justified 
by individualized reasonable suspicion. State v. Williams, 
2006-NMCA-062, 139 N.M. 579, 186 P.3d 579, cert. denied, 
2006-NMCERT-006, 140 N.M, 224, 141 P.3d 1278. 

Reasonable suspicion shown. — Where an off-duty 
police officer witnessed a vehicle straddling the lane- 
divider line, splitting traffic and hitting vehicles out of 
its way; the officer turned on the emergency lights and 
siren of the officer's unmarked police car; the vehicle came 
to a stop and the driver exited the vehicle and ran away; 
defendant exited the vehicle and ran in the opposite di- 
rection; the officer testified based on experience that in 
circumstances where the occupants ofa vehicle flee af- 
ter a crash, there is reason to believe that the occupants 
committed or were committing a crime or were subject to 
pending warrants; and defendant's behavior would not 
be considered by a reasonable layperson to be merely in- 
nocuous or innocent, the officer had reasonable suspicion 
to stop and detain defendant for purposes of investigating 
the incident. State v. Maez, 2009-NMCA-108,147 N.M. 91, 
217 P.8d 104, cert. denied, 2009-NMCERT-008, 147 N.M. 
395, 223 P.3d 940. 

Evading a DWI checkpoint. — Where police officers 
set up a DWI checkpoint at the top of a hill; cones, drop- 
lights and flashing emergency lights at the checkpoint 
were visible to the surrounding area indicating police ac- 
tivity to approaching motorists; the officers placed signs 
that alerted motorists to the upcoming checkpoint; one 
sign was placed in the median visible to motorists trav- 
eling toward the checkpoint; the checkpoint lights were 
visible from the sign in the median; at 2:00 a.m., an of- 
ficer observed defendant approach the checkpoint, make a 
legal U-turn in front of the sign in the median and drive 
away in the opposite direction from the checkpoint; and 
the officer pursued and stopped defendant on the suspi- 
cion that defendant was driving while intoxicated, the 
officer could have reasonably believed that defendant 
was attempting to evade the checkpoint and the offi- 
cer had reasonable suspicion to stop defendant. State v. 
Anaya, 2009-NMSC-048, 147 N.M. 100, 217 P.3d 586, rev'g 
2008-NMCA-077, 144 N.M. 246, 185 P.3d 1096. 

Probable cause not shown. — Where a 911 caller 
reported that someone pulled a gun and took the call- 
er's money during a drug transaction in the vicinity of a 
school; the dispatcher relayed information to a police of- 
ficer that there was an armed subject in the area of the 
school; the officer had no other description of the person 
with the gun or a specific location where the incident 
occurred; the officer observed defendant and another per- 
son walking from the direction of the school toward the 
backdoor of a laundromat that was within two blocks of 
the location of the alleged drug transaction; defendant and 
the other person had their hands in the pockets of their 
jackets; when the officer yelled at defendant and the other 
person, defendant darted into the laundromat; defendant 
later came out of the laundromat; the officer directed de- 
fendant to take defendant's hands out of the pockets of 
defendant's jacket; and when the officer performed a pat 
down search of defendant, the officer discovered a revolver 
and a marijuana pipe in defendant's pocket, defendant was 
seized when the officer requested defendant to take defen- 
dant's hands out of defendant's pockets and the seizure 
was without an articulable, reasonable suspicion that de- 
fendant had engaged in criminal activity. State v. Eric K.,, 
2010-NMCA-040, 148 N.M. 469, 237 P.3d 771. 

Where the defendant was walking down a residential 
street while carrying a pair of pants; when police officers 
drove by, the defendant gave them a look of surprise; after 
the officers passed, the defendant moved out of the street 
onto the sidewalk; the defendant appeared nervous; as 
the officers approached and displayed their badges, the 
defendant lowered the arm upon which he was carrying 
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the pants so that.it was positioned next to his hip; and 
defendant took steps back, the defendant's actions were 
not enough to create reasonable suspicion to detain him 
and the search of the defendant that revealed a firearm 
was illegal. State v. Gutierrez, 2008-NMCA-015, 143 N.M. 
522, 177 P.8d 1096, cert. quashed, 2009-NMCERT-001, 
145 N.M. 657, 203 P.3d 872. 

Where two officers who had stopped defendant's car 
for carelessly leaving the curb saw alcoholic beverages 
therein (not a crime in and of itself) and neither officer 
ever explained why either of them believed any of the 
three occupants (all of whom had reached their majority) 
were under 21 (so as to make possession of the alcohol 
illegal), the officers had no probable cause to search the 
car, since to justify such an invasion of a citizen's per- 
sonal security, the police officer must be able to specify 
facts which, together with rational inferences there- 
from, reasonably warrant the intrusion, and defendant's 
motion to suppress should have been granted as being 
conducted without a warrant and not pursuant to any 
exception to the warrant requirement. State v. Ledbetter, 
1975-NMCA-107, 88 N.M. 344, 540 P.2d 824. 

Officers lacked sufficient detail to properly detain and 
search a vehicle based on the race and number of its oc- 
cupants and the color of the car, since the car stopped in- 
cluded a six-year-old girl, was not travelling from the area . 
of the disturbance, and nothing about the appearance or 
operation of the vehicle aroused the officer's suspicions or 
contributed to the justification for the stop. U.S. v. Jones, 
998 F.2d 883 (10th Cir. 1993), 

Valid investigatory stop. — Where defendant was 
driving southbound on a highway that consisted of two 
lanes in each direction with a median in between; police 
officers observed defendant's car cross over the dashed 
lines on the road, make a sudden left turn from the far 
right lane into a driveway, without using a turn signal, 
and while making the turn, crossing over the other south- 
bound lane, the median and both northbound lanes; the 
officers stopped defendant and issued a warning cita- 
tion for failing to maintain defendant's lane contrary to 
66-7-317(A) NMSA 1978 which defendant signed; the 
officers believed that defendant's driving was indicative 
of possible impairment; and defendant was ultimately 
arrested for DWI, under the totality of circumstances, 
after observing defendant's erratic driving, the officers 
lawfully stopped defendant, based on traffic offenses they 
observed, to investigate whether defendant was impaired 
and a danger on the road. State v. Salas, 2014-NMCA-043, 
cert. denied, 2014-NMCERT-003. 

Even in the absence of probable cause, an informant's 
tip combined with the officers' investigation and indepen- 
dent knowledge gave rise to a reasonable suspicion to stop 
the defendant's vehicle, and the defendant's actions in re- 
sponse to the officers' lawful attempt to execute a protec- 
tive search provided both the probable cause and exigent 
circumstances to justify a warrantless search. State v. Es- 
kridge, 1997-NMCA-106, 124 N.M. 227, 947 P.2d 502. 

Where driver did not have a valid registration for his 
car and the license plate did not match with his vehicle, it 
was reasonable for a police officer to open the driver's door 
of defendant's car to attempt to verify the primary vehicle 
identification number (VIN); thus, the officer's act of open- 
ing the door to look for a secondary VIN did not constitute 
an unreasonable search of the car without probable cause. 
State v. Romero, 2002-NMCA-064, 1382 N.M. 364, 48 P.3d 
102, cert. denied, 182 N.M. 397, 49 P.3d 76. 

Under the totality of circumstances, an investigatory 
stop of a vehicle was reasonable where the facts allowed 
the inference that the anonymous caller was a reliable 
concerned motorist, the information given was detailed 
enough for the deputies to find the vehicle in question 
and confirm the description, and the caller was an appar- 
ent eyewitness to the defendant's erratic driving. State v. 
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Contreras, 2003-NMCA-129, 184 N.M. 503, 79 P.3d 1111, 
cert. denied, 2003-NMCERT-002, 134 .N.M. 723, 82 P.3d 
533. 

A police officer who testified he had been working in 
narcotics for approximately four years, had made numer- 
ous arrests in the area, for the year prior to defendant's 
arrest had spent almost every day in the area, and was 
acquainted with many addicts and had discussed methods 
of carrying and hiding small quantities of narcotics, had 
reasonable grounds for belief that defendant, based on the 
officer's observance of his conduct, was in possession of 
heroin and therefore had probable cause for the detention, 
and search and seizure which disclosed the heroin. State 
v, Blea, 1975-NMCA-129, 88 N.M. 538, 543 P.2d 831, cert. 
denied, 89 N.M. 5, 546 P.2d 70. 

An officer's observation of a car operating on a public 
street without lights provided a sufficient basis for him 
to stop it, whether or not he thought it might be the car 
he was looking for in connection with a drive-by shooting. 
State v. Vargas, 1995-NMCA-091, 120.N.M, 416, 902 P.2d 
571, cert. denied, 120 N.M. 218, 900 P.2d 962. 

Valid investigatory detention. — Where an officer 
received a dispatch that a caller had reported a "parked 
DWI in the parking lot" of a restaurant, described the sub- 
ject vehicle, gave a partial license plate number for the ve- 
hicle, reported that a male subject who smelled of alcohol 
had entered the restaurant, passed out in the bathroom 
for a period of time, left the restaurant and then got into 
a dark blue vehicle, and then drove the vehicle from one 
parking space to another, almost striking several other 
vehicles in the parking lot, and where the officer, upon ar- 
riving on the scene minutes after receiving the dispatch 
call, found a vehicle matching the caller's description, the 
officer could reasonably infer that the car was the sub- 
ject of the dispatch, and could reasonably suspect that the 
man described by the caller might be in the car and that 
he might have engaged in the criminal activity of driving 
while intoxicated; an investigatory detention and seizure 
of the car and its occupants was justified because the in- 
formation provided by dispatch and the officer's own cor- 
roborating observation identifying the subject car would 
lead a person of reasonable caution to suspect criminal 
activity involving the car and its occupants. State v. Simp- 
son, 2016-NMCA-070, cert. denied. 

Investigatory detention supported by sufficient 
reasonable suspicion. — Where law enforcement offi- 
cer was dispatched to an apartment complex following a 
911 call in which the caller reported that defendant was 
banging on her door and was sliding notes under the door, 
that defendant was wearing shorts and no shirt and drove 
a Ford F-150 truck, and where the officer arrived within 
two minutes of a second 911 call in which the caller re- 
ported that defendant was leaving the apartment com- 
plex, and where the arresting officer observed a black 
Ford F-150 truck being driven towards the only point of 
entry or exit out of the apartment complex by shirtless 
man, the officer had specific, identifying information re- 
garding defendant's physical appearance and vehicle, and 
given the short amount of time that had passed from the 
911 call until the officer observed defendant, the officer 
had sufficient information to form a reasonable inference 
that defendant was breaking, or had broken, the law by 
committing criminal trespass or disorderly conduct, and 
it was reasonable for the officer to infer that defendant 
was the same man whom the caller identified. The officer's 
investigatory detention of defendant was supported by a 
constitutionally sufficient reasonable suspicion, State v, 
Garcia, 2017-NMCA-068, cert, denied. 

Officer's conduct in opening the door of a vehicle 
did not transform a lawful investigatory detention 
into a search requiring a warrant. — Where an of- 
ficer received a dispatch that a caller had reported a 
"parked DWI in the parking lot" of a restaurant, described 


BILL OF RIGHTS 


69 


Art. IT, § 10 


the subject vehicle, gave a partial license plate number 
for the vehicle, reported that a male subject who smelled 
of alcohol had entered the restaurant, passed out in the 
bathroom for a period of time, left the restaurant and then 
got into a dark blue vehicle, and then drove the vehicle 
from one parking space to another, almost striking several 
other vehicles in the parking lot, and where the officer, 
upon arriving on the scene minutes after receiving the 
dispatch call, found a matching vehicle, with very dark 
tinted windows preventing the officer from seeing inside 


the vehicle to determine what the occupants were doing, 


an investigatory detention and seizure of the car and its 
occupants was justified and the officer's conduct in open- 
ing the door did not transform a lawful investigatory de- 
tention into a search requiring a warrant, because it was 
the safest way to. make contact with the car's occupants, 
and under the circumstances, it was reasonable for the of- 
ficer to open the car door, enabling the officer to see both 
occupants and remain outside while conducting his inves- 
tigation. State v. Simpson, 2016-NMCA-070, cert. denied. 


C, SEARCHES. 


Warrantless search not justified. — The circum- 
stances did not justify a warrantless search of defendant's 
home, where the deputies had no reason to believe some- 
one else was in the home or that the evidence was likely to 
be destroyed before a deputy could return with a warrant. 
State v, Wagoner, 1998-NMCA-124, 126 N.M. 9, 966 P.2d 
176, cert. denied, 125 N.M. 654, 964 P.2d 818, overruled by 
State v. Wagoner, 2001-NMCA-014, 180 N.M. 274, 24 P.3d 
306, cert. denied, 180 N.M. 213, 22 P.3d 681. 

Reasonable belief that offense committed. — 
Probable cause for a warrantless search means a reason- 
able ground for belief of guilt and exists where the facts 
and circumstances within the officers' knowledge, and of 
which they had reasonably trustworthy information, are 
sufficient in themselves to warrant a man of reasonable 
caution in the belief that an offense has been or is being 
committed. State v. Ledbetter, 1975-NMCA-107, 88 N.M. 
344, 540 P.2d 824. 

Reasonable suspicion. — Where police officers ex- 
ecuted a search warrant at a home based on a tip that 
methamphetamine was for sale at the home; the warrant 
covered the home, curtilage and vehicles at the home; de- 
fendant, who was-a visitor at the home, was on probation 
for an earlier conviction; the conditions of defendant's pro- 
bation were that defendant would submit to warrantless 
searches of defendant's person, residence and vehicles at 
the direction of defendant's probation officer or any law 
enforcement officer; the officers tried to reach defendant's 
probation officer without success and then searched de- 
fendant's vehicle where the officers found drug parapher- 
nalia which defendant admitted belonged to defendant; 
and the officers then searched defendant's purse inside 
the home where they discovered methamphetamine, the 
officers had reasonable suspicion that defendant was com- 
mitting or had committed a crime and that defendant's 
vehicle or purse contained evidence of the crime suffi- 
cient to support a warrantless search. State v. Brusuelas, 
2009-NMCA-111, 147 N.M. 233, 219 P.3d 1, cert. denied, 
2009-NMCERT-009, 147 N.M. 421, 224 P.3d 648. 

Where a police officer stopped the vehicle in which 
the defendant was a passenger for speeding; the officer 
noticed a heavy odor of air freshener, heavy perfume or 
after shave in the vehicle; the driver could not produce 
a driver's license; the driver was uncommonly nervous; 
the name of the registered owner of the vehicle did not 
match the name of the driver; the driver did not know the 
name of the registered owner of the vehicle or the per- 
son who had given him permission to use the vehicle; and 
the driver and the defendant gave the officer conflicting 
travel plans, the totality of the circumstances provided 
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the officer an articulable and reasonable basis to inquire 
about drugs and justified his request for consent to search 
the vehicle. State v. Pacheco, 2008-NMCA-131, 145 N.M. 
40, 193 P.3d 587. 

Probable cause shown. — Officer's observation 
of tobacco and marijuana seeds at a location where 
child had been and of a commercial cigarette which 
had been twisted at the end in child's pocket provided 
probable cause for seizure of the cigarette. In re Doe, 
1976-NMCA-011, 89 N.M. 83, 547 P.2d 566, cert. denied, 
89 N.M. 206, 549 P.2d 284. 

Information regarding the sale by defendant of "dex- 
edrine pills" from a suitcase at a truck stop, detailed in- 
formation concerning the description of defendant, the 
fact that he would be armed, the fact that a lady would be 
traveling with him and recitation of the make and color 
of the tractor and the color of the trailer; considered to- 
gether with the testimony concerning informant's reliabil- 
ity, furnished adequate basis for the trial court's finding of 
probable cause, and such finding, combined with exigent 
circumstances which existed due to fact that drugs were 
kept in a vehicle provided the required foundation for 
the warrantless search of defendant's tractor and trailer. 
State v. One 1967 Peterbilt Tractor, 1973-NMSC-025, 84 
N.M. 652, 506 P.2d 1199. 

While the underlying facts, if any, known by the officer 
regarding defendant's reputation as a safeman were not 
brought out, the officer had knowledge that a "peeled" safe 
had been found nearby after a neighbor thrice had com- 
plained of loud hammering noises, that defendant's car con- 
tained tools well suited to such work (which tools he could 
see through the car window), and that defendant's car was 
the only one moving in the area at 3:00 a.m. and these facts 
supplied probable cause for searching the car, without re- 
gard to defendant's reputation as a safeman. State v. Aull, 
1967-NMSC-233, 78 N,.M. 607, 485 P.2d 487, cert. denied, 
391 US. 927, 88S. Ct, 1829, 20.L. Ed. 2d 668 (1968). 

Police officer's experience of vials as drug parapherna- 
lia and knowledge of defendant's prior involvement with 
‘drugs established probable cause to seize vial in plain 
view in defendant's pants pocket as he was patting down 
defendant, State v. Ochoa, 2004-NMSC-023, 185 N.M. 781, 
93 P.3d1286. © 

Search was supported by probable cause. 
Where defendant was charged with resisting, evading or 
obstructing an officer, failure to yield right-of-way while 
entering a highway, possession of a controlled substance, 
possession of drug paraphernalia, and two counts of non- 
residential burglary, and where defendant claimed that 
the district court erred in denying his motion to suppress 
evidence discovered in the search of his home, claiming 
that the search warrant was unsupported by probable 
cause because the description of the burglary suspect in 
the affidavit supporting the search warrant did not match 
defendant's appearance, the district court did not err in 
denying defendant's motion to suppress, because the af- 
fidavit established that the affiant officer witnessed an 
individual who fit defendant's description flee the scene of 
the burglary, that the officer was able to confirm through 
a booking photo that the individual was defendant, and 
that the vehicle in which the burglary suspect used to 
flee the scene of the burglary was registered to defen- 
dant's father and was found parked in the driveway of the 
house for which the warrant was issued. The affidavit pre- 
sented sufficient facts upon which to conclude that there 
was a reasonable probability that evidence of a crime 
would be found in the place to be searched. State v. Wood, 
2022-NMCA-009. 


D. ARREST. 


Investigatory stop as invalid arrest. — Under 
the totality of the circumstances, the detention of the 
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defendant in the locked patrol car over 45 minutes and 
probably longer prior to being arrested, presented a sig- 
nificant intrusion and resulted in a de facto arrest with 
no probable cause. State v. Werner, 1994-NMSC-025, 117 
N.M. 315, 871 P.2d 971 (1994), rev'g 115 N.M. 181, 848 
P.2d 1 (Ct. App. 1992), 

Investigatory detention ripened into a de facto 
arrest. — Where defendant was suspected of committing 
criminal trespass on the property of a casino after it was de- 
termined that a person with the same name had been per- 
manently banned from the casino several years earlier, and 
where defendant was patted down, handcuffed, and put in 
the back of a police vehicle while the officers attempted to 
confirm the report that defendant was the person banned 
from the casino, the government's interest in investigating 
and stopping criminal trespass was far outweighed by the 
significant intrusion on defendant's fourth amendment in- 
terests. State v. Ortiz, 2017-NMCA-062, cert. denied. 

Fruit of the poisonous tree doctrine. — Where 
probable cause for an arrest warrant was founded on 
evidence that had been seized fifteen days earlier when 
police officers improperly entered defendant's home, drug 
evidence discovered in the course of a search incident to 
defendant's arrest on the warrant was the fruit of the poi- 
sonous tree and should have been suppressed. State v. Lu- 
jan, 2008-NMCA-003, 143 N.M. 233, 175 P.3d 327. 

Unsigned warrant invalid. — Since the bench war- 
rant upon which the defendant was arrested was not 
properly signed by the court, the warrant was invalid and 
evidence seized thereunder was suppressed. State v. Gur- 
rola, 1995-NMCA-138, 121 N.M. 34, 908 P.2d 264. © 

Where physical possession of warrant not essen- 
tial. — Physical possession of the arrest warrant is not 
essential to a lawful arrest when the validity of the war- 
rant is not involved. State v. Grijalva, 1973-NMCA-061, 85 
N.M. 127, 509 P.2d 894. 

Federal and state standards must be met. — Hav- 
ing found the arrest to be valid under the federal stan- 
dards, the arrest without a warrant must still be tested by 
New Mexico standards, State v. Delienre, 1966-NMSC-187, 
77 N.M. 497, 424 P.2d 782, cert. denied, 386 U.S. 976, 87S. 
Ct. 1171, 18 L. Ed. 2d 136 (1967). 

‘Conviction not void for illegal arrest. — Where de- 
fendant was properly before the court under the informa- 
tion filed against him and his plea thereto, and there is 
no contention made that he did not receive a fair trial, or 
that the verdict of guilty upon which his conviction was 
entered was not supported by the evidence, his conviction 
was not thereby rendered void even where the warrant 
was unlawfully issued and his arrest illegal. State v. Hal- 
sell, 1970-NMCA-021, 81 N.M. 239, 465 P.2d 518. 

A police officer may arrest without a warrant if the 
circumstances would warrant a reasonable person in be- 
lieving that an offense had been committed by the person 

whom he then arrests. State v. Trujillo, 1973-NMCA-076, 
85 N.M. 208, 510 P.2d 1079. 

An officer may legally arrest one whom he reakouably 
believes is committing a criminal offense in his presence. 
State v. Ramirez, 1968-NMSC-148, 79 N.M. 475, 444 
P.2d 986. 

Officer arresting without warrant need not have actual 
knowledge that an offense is being committed in his pres- 
ence; a bona fide belief on the part of the officer is suf- 
ficient. State v. Gibby, 1967-NMSC-219, 78 N.M. 414, 4382 
P.2d 258. 

Probable cause exists where the facts and circum- 
stances within the officers' knowledge and of which they 
had reasonably trustworthy information are sufficient 
in themselves to warrant a man of reasonable caution in 
the belief that an offense has been or is being committed. 
State v. Deltenre, 1966-NMSC-187, 77 N.M. 497, 424 P.2d 
782, cert. denied, 386 U.S. 976, 87 S. Ct. 1171, 18 L. Ed. 
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2d 136 (1967); State v. Ramirez, 1980-NMCA-108, of N.M. 
202,619 P.2d 1246. 

Where defendant had a strong smell of liquor on his 
breath immediately after accident, had a "half gone" 
bottle of wine in the car, and had been driving the car, 
circumstances warranted the arresting officer, as a rea- 
sonable person, to believe that defendant had been driv- 
ing while intoxicated and provided a probable cause for 
defendant's arrest without a warrant. State v. Trujillo, 
1973-NMCA-076, 85 N.M. 208, 510 P.2d 1079. 

Where police officer testified that he knew that the ap- 
pellant "was on revocation" and that he stopped the appel- 
lant "to check his driving privileges," and where appellant 
did not testify, arresting officer was justified in making the 
arrest without a warrant for violation of 64-13-68, 1953 
Comp., a misdemeanor committed in his presence. State 
v. Gutierrez, 1966-NMSC-119, 76.N.M. 429, 415 P.2d 552. 

Where the officer makes an arrest without any knowl- 
edge of the commission of a crime except from an in- 
former whom he does not know to be reliable, the courts 
have consistently held there is no reasonable grounds for 
the arrest. State v. Deltenre, 1966-NMSC-187, 77 N.M. 
497, 424 P.2d 782, cert. denied, 386 U.S. 976, 87 S. Ct. 
1171, 18 L, Ed. 2d 136 (1967). 

Investigatory stop made by police who were called to 
assist motel owner in evicting the defendant was unlawful 
since failure of defendant to pay rent did not constitute 
a criminal offense. Since there was no justified official 
intrusion upon the constitutionally protected interest of 
defendant, her resistance did not provide probable cause 
for the arrest, and even though she fled from the officer, 
evidence recovered as a result thereof was tainted and 
properly suppressed. State v. Frazier, 1975-NMCA-074, 88 
N.M. 108, 537 P.2d 711. 

The legality of an arrest without a warrant depends 
upon whether the arrest was based upon probable cause. 
State v, Deltenre, 1966-NMSC-187, 77 N.M. 497, 424 P.2d 
782, cert. denied, 386 U.S. 976, 87S. Ct. 1171, 18 L. Ed, 2d 
136 (1967). 

Trial court's decision as to reasonableness of ar- 
rest will not be disturbed if facts found to make the 
arrest constitutionally reasonable are supported by sub- 
stantial evidence. State v. Deltenre, 1966-NMSC-187, 77 
N.M, 497, 424 P.2d 782, cert. denied, 386 U.S, 976, 87S, Ct. 
1171, 18 L. Ed. 2d 136 (1967). 

Same standard for arrest with or without war- 
rant. — The probable cause standard for an arrest must 
be at least as stringently applied in the case of warrant- 
less arrests as in the instance of an arrest with a war- 
rant. State v. Gorsuch, ATA NNIC ASS, 87 N.M. 135, 
529 P.2d 1256. 

Reasonable suspicion or exigent circumstances 
must exist. — In the absence of reasonable suspicion 
or exigent circumstances, even if some other reasonable 
ground may exist, an officer may not restrain a person in 
order to question him. State v. Burciaga, 1993-NMCA-151, 
116 N.M. 733, 866 P.2d 1200. 

No individualized reasonable suspicion. — Where 
police officers saw the defendant riding his bicycle near 
a secured area and decided to see where the defendant 
was headed; the officers pulled their patrol car up next to 
the defendant's bicycle; the defendant stopped his bicycle; 
the officers began questioning the defendant about his ac- 
tivities, asked the defendant for his driver's license and 
retained the license to run a warrant check, the seizure of 
the defendant was not justified by reasonable suspicion of 
criminal activity. State v. Soto, 2008-NMCA-032, 143 N.M. 
631, 179 P.3d 1239, cert. quashed, 2009-NMCERT-005, 46 
N.M. 728, 214 P.3d 793. 

Probable cause for arrest shown. — Where an off- 
duty police officer witnessed a vehicle straddling the lane- 
divider line, splitting traffic and hitting vehicles out of its 
way; the officer turned on the emergency lights and siren 
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of the officer's unmarked police car; the vehicle came to a 
stop and the driver exited the vehicle and ran away; de- 
fendant exited the vehicle and ran in the opposite direc- 
tion; the officer ran after defendant, yelled "Police, stop" 
several times; defendant refused to obey the officer's 
command; after running further, defendant stopped; the 
officer brandished his gun and badge; the officer told de- 
fendant that the officer was a police officer and ordered 
defendant on the ground; defendant refused to obey the 
command, the officer had probable cause to arrest de- 
fendant for evading and resisting a police officer. State v. 
Maez, 2009-NMCA-108, 147 N.M, 91, 217 P.3d 104, cert. 
denied, 2009-NMCERT-008, 147 N.M. 395, 223 P.3d 940. 

Where arresting officer testified that he was contacted 
by car radio by a second officer and, after getting together 
with him, learned of the shooting, who the suspect was, 
that defendant was identified as the suspect by several 
persons present at the shooting, and that the suspect 
was on foot when he left the house where the shooting 
occurred, whereupon the officer drove up and down the 
streets checking for defendant, and, having no success, 
staked out the apartment of defendant, subsequent ar- 
rest and frisk search at defendant's apartment was based 
on probable cause. State v. Riggsbee, 1973-NMSC-109, 85 
N.M, 668, 515 P.2d 964. 

Where appellant was arrested by drugstore owner who 
apprehended appellant outside his store in early morning, 
appellant was properly arrested without warrant on prob- 
able cause, and appellant was properly before the justice 
of the peace regardless of validity of final complaint of the 
store owner. State v.. Hudson, 1967-NMSC-164, 78 N.M. 
228, 430 P.2d 386. 

Police had probable cause to arrest and search defen- 
dant where police observed defendant engage in what ap- 
peared to be a drug transaction just prior to his arrest, 
police clocked the vehicle driven by defendant going ap- 
proximately 50 miles an hour in a 35 mile-per-hour zone, 
and defendant, when asked for his driver's license, stated 
that he had none, State v. Rondeau, 1976-NMSC-044, 89 
N.M. 408, 553 P.2d 688, 

The Philadelphia police were entitled to act on the 
Phoenix police department's telephone request and to as- 
sume that Phoenix had probable cause for making it, and 
since defendant. did not contend that the Phoenix police 
lacked probable cause to arrest him for crimes committed 
in Arizona, defendant's arrest by the Philadelphia police 
was lawful, and the confession thereafter obtained from 
him was admissible. State v, Carter, 1975-NMCA-115, 88 
N.M. 435, 540 P.2d 1324. 

When the arresting officer saw a pistol in defendant's 
pocket, he thereby had all the probable cause needed to 
make an arrest, regardless of whether the weapon later 
was found to be unloaded. Ramirez v. Rodriguez, 467 F.2d 
822 (10th Cir. 1972), cert. denied, 410 U.S. 987, 93 S. Ct. 
1518, 36 L. Ed. 2d 185 (1973). 

No probable cause. — Where police officers set up a 
drug buy with a dealer; the dealer, the defendant and two 
other people drove to the designated meeting place; the 
dealer left the vehicle, entered the police vehicle and made 
a drug deal with the police agent; the defendant remained 
in the vehicle; the police were ordered to arrest all people 
in the vehicle; the defendant complied with police orders; 
prior to his arrest, the defendant had not made any fur- 
tive or sudden movements and he did not exhibit any ner- 
vousness or suspicious behavior, the officers did not have 
probable cause to arrest the defendant. State v. Morales, 
2008-NMCA-102, 144 N.M. 537, 189 P.3d 670, cert. denied, 
2008-NMCERT-006, 144 N.M. 380, 188 P.3d 104. 

Warrantless arrest justified by probable cause and 
exigent circumstances. — Where the police located the 
defendant on the day after the defendant and the murder 
victim had been last seen together; the evidence pointed 
overwhelmingly to the defendant's having assaulted the 
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victim and having removed her body from the location of 
the assault; the defendant had been eluding detection and 
aggressively destroying and concealing evidence of the 
crime, the warrantless arrest of the defendant was sup- 
ported by probable cause and exigent circumstances, State 
v. Saiz, 2008-NMSC-048, 144 N.M. 663,191 P.3d 521, ab- 
rogated, State v. Belanger, 2009-NMSC-025, 146 N.M. 357, 
210 P.3d 783. . 

No reasonable suspicion. — In companion cases, de- 
fendants were illegally seized because findings of indi- 
vidualized suspicion that defendants were or had violated 
the law were not justified where in‘ one case, the finding 
by an officer of drug paraphernalia in the possession of 
another occupant of the car in which defendant had been 
riding and an open container of beer in the car did not 
point to any facts particular to the defendant that would 
lead to individualized suspicion that defendant was vio- 
lating a law and where in the other case, the officer stated 
that defendant acted nervous without an articulation of 
specific reasons of concern that defendant had knowledge 
of criminal activity on the part of the other occupants of 
the automobile in which defendant had been riding. State 
v. Patterson, 2006-NMCA-037, 139 N.M. 322, 1381 P.3d 
1286, cert. denied, 2006-NMCERT-008, 139 N.M. 352, 132 
P.3d 1038. 

The misdemeanor arrest rule does not apply to 
DWI investigations, and an investigating officer need 
not observe the offense in order to make a warrantless ar- 
rest. Instead, the warrantless arrest of one suspected of 
committing DWI is valid when supported by both prob- 
able cause and exigent circumstances. City of Santa Fe v, 
Martinez, 2010-NMSC-033, 148 N.M., 708, 242 P.3d 275. 

Misdemeanor arrest rule does not apply to DWI 
investigations. — Where a shopping mall employee 
saw a person staggering around the mall parking lot at- 
tempting to unlock different vans; the person eventually 
unlocked the door to a van and drove away; the employee 
gave the police a description of the van and the van's li- 
cense plate number; a police officer went to the van's reg- 
istered owner's address and observed a van that matched 
the employee's description in the driveway; the van's en- 
gine was warm; the officer knocked at the front door of the 
residence; the officer observed defendant stagger past the 
doorway, strike defendant's head on the wall next to the 
door, and fall; defendant staggered to the door a second 
time, fell, and opened the door from a sitting position; de- 
fendant told the officer that defendant had been driving 
the van earlier; and defendant had a strong odor of alcohol 
in defendant's breath, slurred speech, blood-shot eyes, and 
was unsteady, defendant's arrest for DWI was valid. City 
of Santa Fe v. Martinez, 2010-NMSC-033, 148 N.M. -708, 
242 P.3d 275. 

Police-team concept. — The police-team concept will 
apply if there has been cooperate work between police of- 
ficers. State v. Mitchell, 2010-NMCA-059, 148 N.M. 842, 
242 P.3d 409, cert. denied, 2010-NMCERT-006, 148 N.M. 
582, 241 P.3d 180. 

Where the first police officer stopped defendant for a 
traffic violation; the first officer noticed an odor of alcohol 
coming from defendant and that defendant had bloodshot, 
watery eyes; defendant admitted to drinking; the first offi- 
cer called a second officer to complete the investigation; the 
first officer reported to the second officer what the first of- 
ficer had observed; the second officer noticed an odor of al- 
cohol coming from defendant's vehicle and that defendant 
had bloodshot watery eyes and slurred speech; and the 
second officer performed a field sobriety test and arrested 
defendant for DWI, the first officer's primary duty was to 
patrol the streets, not to perform DWI investigations, the 
two officer's investigations together constituted a coopera- 
tive effort that permitted the second officer to investigate 
the possibility of DWI and to support probable cause for the 
warrantless arrest of defendant for DWI. State v. Mitchell, 
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2010-NMCA-059,148 N.M. 842, 242 P.3d 409, cert. denied, 
2010-NMCERT-006, 148 N.M. 582, 241 P.3d 180. 

Probable cause that non-jailable offense has 
been committed does not automatically make an ar- 
rest reasonable under this section. State v. Rodarte, 
2005-NMCA-141, 188 N.M. 668, 125 P.3d_ 647, cert. 
quashed, 2006-NMCERT-007, 140 N.M. 280, 142 P.3d 361. 

Arrests for non-jailable offenses are unreason- 
able under this section in the absence of specific and 
articulable facts that warrant an arrest. State v. Rod- 
arte, 2005-NMCA-141, 188 N.M. 668, 125 P.3d 647, cert. 
quashed, 2006-NMCERT-007, 140 N.M. 280, 142 P.3d 361. 

Probable cause to extend traffic stop for field so- 
briety texts. — Where the officer observed defendant's 
erratic driving, smelled the odor of alcohol on defendant's 
person, and saw defendant sway as defendant walked to 
the back of defendant's vehicle, the officer had reasonable 
suspicion to administer field sobriety tests to defendant. 
State v. Candace S., 2012-NMCA-030, 274 P.3d 774, cert. 
denied, 2012-NMCERT-002, 

Warrantless arrests in public. — Statutory provi- 
sions regarding warrants must be considered in para ma- 
teria with this section. 30-31-30 B NMSA 1978 cannot es- 
tablish conclusively that an arrest based on such authority 
comports with the constitutional protection afforded by 
this section. Warrantless arrests made under the author- 
ity of the statute may be presumed reasonable but that 
presumption may be rebutted under an interpretation of 
what is constitutional. Campos v. State, 1994-NMSC-012, 
117 N.M. 155, 870 P.2d 117, rev'g 1991-NMCA-119, 118 
N.M. 421, 827 P.2d 186. 

For a warrantless arrest to be reasonable, the arrest- 
ing officer must show that the officer had probable cause 
to believe that the person arrested had committed or was 
about to commit a felony and some exigency existed that 
precluded the officer from securing a warrant. If an officer 
observes the person arrested committing a felony, exigency 
will be presumed. Campos v. State, 1994-NMSC-012, 117 
N.M. 155, 870 P.2d 117, rev'g 1991-NMCA-119, 113 N.M. 
421, 827 P.2d 136. 

A warrantless arrest supported by probable cause 
is reasonable if exigency exists. — The overarching in- 
quiry in reviewing warrantless arrests is whether it was 
reasonable for the officer not to procure an arrest war- 
rant; a warrantless arrest supported by probable cause 
is reasonable if some exigency existed that precluded 
the officer from securing a warrant, State v. Paananen, 
2015-NMSC-031, rev'g 2014-NMCA-041. 

Where defendant was detained after store personnel ob- 
served him shoplifting flashlights, defendant was frisked 
and his possessions and the stolen flashlights were dis- 
played on a table to present to law enforcement; officers 
arrived at the scene and developed probable cause to ar- 
rest defendant based on their review of the store surveil- 
lance video-tape and the evidence of shoplifting displayed 
on the table before them. The officers arrested defendant 
without a warrant, pursuant to 30-16-23 NMSA 1978, 
and searched defendant's belongings incident to the ar- 
rest, finding hypodermic needles and heroin. The supreme 
court held that it was reasonable for the officers to make 
a warrantless arrest where they had probable cause, and 
when securing a warrant was not reasonably practical be- 
fore responding to the scene, because the officers did not 
have the information supporting probable cause or the 
time to act on it prior to arriving on scene, and that an on- 
the-scene arrest supported by probable cause supplied the 
requisite exigency. The subsequent. search of defendant 
was therefore a lawful search incident to arrest. State v, 
Paananen, 2015-NMSC-081, rev'g 2014-NMCA-041, 

Warrantless misdemeanor arrest requires prob- 
able cause and exigent circumstances. — For a 
warrantless misdemeanor arrest to be reasonable under 
Article II, Section 10. of the New Mexico constitution, the 
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arrest must be based on both probable cause and exigent 
circumstances. The arresting officer must show that the 
‘officer had probable cause to believe that the person ar- 
rested had committed or was about to commit a misde- 
meanor and that some exigency existed that precluded 
the officer from securing a warrant. The necessity for both 
probable cause and exigent circumstances applies even if 
statutory authority for the arrest only requires probable 
cause, State v. Paananen, 2014-NMCA-041, cert. granted, 
2014-NMCERT-003. 

Where the loss prevention personnel of a store observed 
defendant place flashlights under defendant's jacket and 
leave the store without paying for the them; defendant 
was detained in the loss prevention office, but was not re- 
strained in any way, and was told that the police had been 
called; when the police officers arrived, they spoke with 
the loss prevention personnel and learned the facts lead- 
ing up to defendant's detention; when the officers entered 
the loss prevention office, they immediately handcuffed 
defendant; and defendant was compliant and cooperative 
when defendant first encountered the officers and pre- 
sented no imminent threat to escape or destroy evidence, 
the warrantless arrest of defendant was not valid under 
the New Mexico constitution, because although the of- 
ficers had probable cause to arrest defendant, the state 
failed to show any exigent circumstances to support the 
arrest. State v. Paananen, 2014-NMCA-041, cert. granted, 
2014-NMCERT-003. 


V. CONSENT. TO SEARCH. 
A. IN GENERAL. 


Probation search by law enforcement officer. 
— Where police officers executed a search warrant at a 
home based on a tip that methamphetamine was for sale 
at the home; the warrant covered the home, curtilage 
and vehicles at the home; defendant, who was a visitor at 
the home, was on probation for an earlier conviction; the 
conditions of defendant's probation were that defendant 
would submit to warrantless searches of defendant's per- 
son, residence and vehicles at the direction of defendant's 
probation officer or any law enforcement officer; the offi- 
cers tried ‘to reach defendant's probation officer without 
success and then searched defendant's vehicle where the 
officers found drug paraphernalia which defendant admit- 
ted belonged to:defendant; and the officers then searched 
defendant's purse inside the home where they discovered 
methamphetamine, the officers were authorized to con- 
duct the searches of defendant's vehicle and purse by the 
conditions of defendant's probation. State v. Brusuelas, 
2009-NMCA-111, 147 N.M. 233, 219 P.3d 1, cert. denied, 
2009-NMCERT-009, 147 N.M. 421, 224 P.3d 648, 

The scope of a consent search is limited and de- 
termined by the actual consent given. State v. Alderete, 
1976-NMCA-001, 88 N.M. 619, 544 P.2d 1184. 

The search did not exceed defendant's consent where 
the defendant affirmatively volunteered to be searched 
and did not express any restriction to the search or pro- 
test the search of his pockets or his wallet. State v. Fairres, 
2003-NMCA-152, 134 N.M. 668, 81 P.3d 611, cert. denied, 
2003-NMCERT-0038, 135 N.M. 51, 84 P.3d 668. 

Scope of consent. — The search did not exceed defen- 
dant's consent where the defendant affirmatively volun- 
teered to be searched and did not express any restriction 
to the search or protest the search of his pockets or his 
wallet. State v. Fairres, 2008-NMCA-152, 184 N.M: 668, 81 
P.8d 611, cert. denied, 2003-NMCERT-008, 135 N.M. 51, 
84 P.3d 668. 

Where the owner of the vehicle gave an unrestricted 
consent to its search, it is established law in New Mexico 
that if officers, conducting a lawful search for property 
illegally possessed, discover other property illegally pos- 
sessed, the latter may be seized: also, State v. Warner, 
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1972-NMCA-042, 83 N.M. 642, 495 P.2d 1089, cert. denied, 
83 N.M. 631, 495 P.2d 1078. 

Suppression is required where officer impermis- 
sibly expands the scope of consent. — Where, during 
a traffic stop of defendant's vehicle in an investigation 
concerning the ownership of a van that defendant was 
towing, the officer made a specific request to see the re- 
ceipt for a specific vehicle, and where defendant complied 
with that request by opening the receipt book to the rel- 
evant page, a reasonable person in that situation would 
have understood defendant's consent to have been limited 
to that specific page or document, and therefore it was not 
reasonable for the officer to assume that physical posses- 
sion of the receipt book, which was given to facilitate a 
close inspection of the information on the receipt, allowed 
him to flip through the entire receipt book and examine 
the contents of all pages; defendant's consent was lim- 
ited to the receipt for the van, and the officer impermis- 
sibly expanded the scope of that consent. State v. Monafo, 
2016-NMCA-092, cert. denied. 

The question of the voluntariness of a consent is 
one of fact to be determined by the trial court from all 
the evidence adduced upon this issue; that court must 
weigh the evidence, determine its credibility or plau- 
sibility, determine the credibility of the witnesses, and 
decide whether the evidence was sufficient to clearly 
and positively, or clearly and convincingly, establish 
that the consent was voluntarily given. State v. Bloom, 
1977-NMSC-016, 90 N.M. 192, 561 P.2d 465, rev'g in part 
1976-NMCA-035, 90 N.M. 226, 561 P.2d 925; State v. Bide- 
gain, 1975-NMSC-060, 88 N.M. 466, 541 P.2d 971, rev'g in 
part 1975-NMCA-065, 88 N.M. 384, 540 P.2d 864. 

The question of whether consent to a search has been 
given is a question of fact subject to the limitations of 
judicial review. State v. Carlton, 1972-NMCA-015, 83 
N.M. 644, 495 P.2d 1091, cert. denied, 83 N.M. 631, 495 
P.2d 1078. 

The question of consent to search is to be determined by 
the court and is not an issue to be submitted to the jury. 
State v. Carlton, 1972-NMCA-015, 83 N.M. 644, 495 P.2d 
1091, cert. denied, 83 N.M. 631, 495 P.2d 1078. 

Consent to the search must be freely and intel- 
ligently given, must be voluntary and not the product 
of duress or coercion, actual or implied. State v. Carl- 
ton, 1972-NMCA-015, 83 N.M. 644, 495 P.2d 1091, cert. 
denied, 83 N.M. 631, 495 P.2d 1078; State v. Harrison, 
1970-NMCA-025, 81 N.M. 324, 466 P.2d 890; State v. 
Aull, 1967-NMSC-233, 78 N.M. 607, 485 P.2d 4387, cert. 
denied, 391 U.S. 927, 88 S. Ct. 1829, 20 L. Ed. 2d 668 
(1968); State v. Sneed, 1966-NMSC-104, 76 N.M. 349, 414 
P.2d 858. ; 

Where without force or threat, an officer stated that he 
intended to seek a search warrant and may have offered 
the opportunity to consent to a search before the warrant 
was obtained, and the defendant stated that he wished 
to be searched so that he could leave the premises, his 
consent was not obtained by duress where a warrant was 
ultimately issued. State v. Fairres, 2003-NMCA-152, 134 
N.M. 668, 81 P.3d 611, cert. denied, 2003-NMCERT-003, 
135 N.M. 51, 84 P.3d 668. 

Propriety of search eliminated by consent. — A 
consent freely and intelligently given by the proper per- 
son may operate to eliminate any question otherwise 
existing as to the propriety of a search. State v. Carlton, 
1972-NMCA-015, 83 N.M. 644, 495 P.2d 1091, cert. denied, 
83 N.M. 631, 495 P.2d 1078. 

Miranda warnings need not necessarily be given 
before there can be a valid consent to search, State v. Carl- 
ton; 1972-NMCA-015, 83 N.M. 644, 495 P.2d 1091, cert. 
denied, 83 N.M. 631, 495 P.2d 1078. 

Permission need not be initially volunteered to 
constitute consent. State v. Bidegain, 1975-NMSC-060, 
88 N.M. 466, 541 P.2d 971. 
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There is nothing wrong with an officer asking for in- 
formation or asking for permission to make a search, and 
permission need not be initially volunteered to constitute 
consent. State v. Bloom, 1977-NMSC-016, 90 N.M. 192, 
561 P.2d 465, rev'g in part 1976-NMCA-035, 90 N.M. 226, 
561 P.2d 925, 

Consent is exception to requirements of warrant 
and probable cause. — The probable cause required 
to secure a warrant or to justify a warrantless search is 
not a prerequisite to a consent search or to a request for 
consent to search. State v. Bidegain, 1975-NMSC-060, 88 
N.M. 466, 541 P.2d 971, rev'g in part 1975-NMCA-065, 88 
N.M. 384, 540 P.2d 864. 

A search authorized by consent is an exception to the 
requirements of both a warrant and probable cause and 
is wholly valid, State v. Bloom, 1977-NMSC-016, 90 N.M. 
192, 561 P.2d 465, rev'g in part 1976-NMCA-035, 90 N.M. 
226, 561 P.2d 925; State v. Bidegain, 1975-NMSC-060, 88 
N.M. 466, 541 P.2d 971, rev'g in part 1975-NMCA-065, 88 
N.M. 384, 540 P.2d 864. 

Consent must be proven by clear and positive evi- 
dence. State v. Bidegain, 1975-NMCA-065, 88 N.M. 384, 
540 P.2d 864, rev'd in part, 1975-NMSC-060, 88 N.M. 466, 
541 P.2d 971; State v. Carlton, 1972-NMCA-015, 83 N.M. 
644, 495 P.2d 1091, cert. denied, 83 N.M. 631, 495 P.2d 
1078; State v. Harrison, 1970-NMCA-025, 81 N.M. 324, 
466 P.2d 890; State v. Aull, 1967-NMSC-233, 78 N.M. 607, 
435 P.2d 437, cert. denied, 391 U.S. 927, 88 S. Ct. 1829, 20 
L, Ed. 2d 668 (1968); State v. Sneed, 1966-NMSC-104, 76 
N.M. 349, 414 P.2d 858. 

The burden of proving consent is on the state. 
State v. Bidegain, 1975-NMCA-065, 88 N.M. 384, 540 P.2d 
864, rev'd in part, 1975-NMSC-060, 88 N.M. 466, 541 P.2d 
971; State v. Carlton, 1972-NMCA-015, 83 N.M. 644, 495 
P.2d 1091, cert. denied, 83 N.M. 631, 495 P.2d 1078; State 
v. Harrison, 1970-NMCA-025, 81 N.M. 324, 466 P.2d 890; 
State v, Kennedy, 1969-NMCA-022, 80 N.M. 152, 452 P.2d 
486; State v, Aull, 1967-NMSC-233, 78 N.M. 607, 435 P.2d 
437, cert. denied, 391 U.S. 927, 88 S. Ct. 1829, 20 L. Ed. 2d 
668 (1968); State v. Sneed, 1966-NMSC-104, 76 N.M, 349, 
414 P.2d 858, 

Acquiescence is not consent. — Where officer who 
applied for the search warrant for seized automobile inter- 
viewed defendant a short time prior to making the appli- 
cation, where officer testified that defendant had no objec- 
tion to a search of the car because officer had told him that 
he was going to get a search warrant for it anyway, and 
where defendant then affirmatively consented to a search 
of the car, this consent did not justify the search since it 
was no more than acquiescence to a claim of lawful au- 
thority. State v. Lewis, 1969-NMCA-041, 80 N.M. 274, 454 
P.2d 360, overruled by State v. Nemrod, 1973-NMCA-059, 
85 N.M. 118, 509 P.2d 885. 

Police officer's threat to obtain a search warrant, 
absent probable cause, rendered defendant's con- 
sent to search involuntary. — Where defendant was 
approached by a police officer in reference to alleged com- 
plaints from neighbors that defendant was dealing drugs 
on his property, and where the police officer threatened 
to obtain a search warrant unless defendant consented to 
the search, and that defendant would be kicked out of his 
residence pending the arrival of the warrant, the district 
court erred in denying defendant's motion to suppress 
evidence discovered during the search, because absent a 
showing of probable cause, a defendant's mere acquies- 
cence to an assertion of lawful authority renders a subse- 
quent search unlawful, and in this case the state did not 
meet its burden of proving that its assertion of lawful au- 
thority was supported by probable cause. State v. Lovato, 
2021-NMSC-004, rev'g A-1-CA-36312 mem. op. (July 18, 
2019) (non-precedential). 

Validity of consent after evidence obtained unlaw- 
fully. — In order for evidence obtained after an illegality, 
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but with the voluntary consent of the defendant, to be ad- 
missible, there must be a break in the causal chain from 
the illegality to the search. In deciding whether the con- 
sent is sufficiently attenuated from the fourth amendment 
violation, courts must consider the temporal proximity of 
the illegal act and the consent, the presence or absence of 
intervening circumstances, and the purpose and flagrancy 
of the official misconduct, State v. Davis, 2015-NMSC-034, 
rev'g in part, aff'g in part 2014-NMCA-042, 321 P.3d 955. 

Where state police consensually searched defendant's 
greenhouse and seized fourteen marijuana plants after 
conducting a comprehensive aerial surveillance of de- 
fendant's property and the surrounding area, evidence 
that the helicopter used in the surveillance swooped in 
low enough to cause panic among the residents, caused 
property damage on nearby properties, produced ex- 
cessive. noise and kicked up dust and debris, and in the 
process of providing aerial protection for the officers on 
the ground, increased the risk of actual physical intru- 
sion, the aerial surveillance and the manner in which it 
was conducted transformed the surveillance from a law- 
ful observation of an area left open to public view to an 
unconstitutional intrusion into defendant's expectation 
of privacy and constituted an unwarranted search in vio- 
lation of the fourth amendment. Evidence that the offi- 
cers' contact with defendant and the officer's subsequent 
request to search defendant's greenhouse were made in 
direct response to, and simultaneously with, the informa- 
tion provided by the helicopter spotter, information ob- 
tained as a result of the illegal helicopter search. There 
were no intervening circumstances between the aerial 
search and defendant's consent, and as a result, there 
was insufficient attenuation to purge defendant's consent 
of the taint resulting from the warrantless aerial search. 
State v. Davis, 2015-NMSC-084, rev'g in part, aff'g in part, 
2014-NMCA-042, 321 P.3d 955. 

Consent to search was not sufficiently attenu- 
ated from illegal search. — Where the state police and 
national guard were seeking to locate marijuana plan- 
tations by aerial surveillance; a spotter in a helicopter 
alerted a ground team to the presence of a greenhouse 
and vegetation in defendant's backyard; the officers did 
not have a warrant to search defendant's property; the of- 
ficers made contact with defendant and asked permission 
to search the residence; defendant voluntarily consented 
to the search; during the search, the officers found mari- 
juana and drug paraphernalia; the search of defendant's 
property violated Article II, Section 10 of the New Mexico 
constitution because the helicopter surveillance of defen- 
dant's property constituted a search requiring probable 
cause and a warrant; and the officer who obtained defen- 
dant's consent entered defendant's property solely as a re- 
sult of information obtained in the helicopter search and 
there were no intervening circumstances between the aer- 
ial search and defendant's consent, there was insufficient 
attenuation to purge defendant's consent of the taint of 
the unconstitutional aerial surveillance and evidence ob- 
tained through the search was inadmissible. State v. Da- 
vis, 2014-NMCA-042, cert. granted, 2014-NMCERT-003. 

_ Consent to search was valid. — Where a helicopter 
pilot observed a possible marijuana plantation in defen- 
dant's yard; six police officers, armed with service weap- 
ons and government vehicles created a secure premise 
around defendant's property; while the other officers 
remained outside defendant's property, one officer ap- 
proached defendant, identified the officer as an officer, 
stated that the helicopter had identified marijuana on 
defendant's property and asked defendant for permission 
to search defendant's property; the officer told defendant 
several times that defendant was not required to provide 
consent, that the decision was up to defendant, that the 
officers would begin a search only if defendant consented 
to the search, that if defendant refused, the officer would 
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secure the property and try to obtain a search warrant 
and that the other officers were present for safety; defen- 
dant did not object to or protest the request to search; de- 
fendant was not detained and was allowed to move about 
freely; the officer's and defendant's tone of voice were 
calm and normal; and defendant signed a consent form, 
there was substantial evidence that defendant voluntarily 
consented to the search. State v. Davis, 2013-NMSC-028, 
rev'g 2011-NMCA-102, 150 N.M. 611, 263 P.3d 953. 

Consent invalid. — Where the spotter in a surveil- 
lance helicopter directed police to defendant's property to 
investigate whether vegetation in defendant's greenhouse 
and behind the house was marijuana; at least six armed 
police officers and five government vehicles entered defen- 
dant's property as the helicopter hovered overhead; the of- 
ficers spread out across the property; an officer asked de- 
fendant to consent to a search of the property; the officer 
told defendant that the if defendant did not consent to the 
search, the police would secure the property and obtain a 
search warrant; and after hesitating, defendant gave the 
officer defendant's oral and written consent to search the 
property, because defendant thought that a refusal to con- 
sent to the search was futile and thought the police were 
already searching the property, defendant's consent was 
given under duress and coercive circumstances and was 
not voluntary, State v, Davis, 2011-NMCA-102, 150 N.M. 
611, 263 P.3d 953, rev'd, 2013-NMSC-028. 

Consent of minor to vehicle search. — A police offi- 
cer need not advise a minor of the right to refuse to consent 
in order to obtain the valid consent of the minor to search 
the minor's vehicle, State v, Carlos A., 2012-NMCA-069, 
284 P.3d 384, cert. denied, 2012-NMCERT-006. 

Where the minor, who was seventeen years of age, was 
stopped by a police officer for a traffic violation; the of- 
ficer smelled the odor of marijuana; the minor consented 
to the search of the minor's vehicle; the officer did not ad- 
vise the minor and the minor did not know that the minor 
had a right to refuse to consent; the contact between the 
minor and the officer was low-key, polite, cooperative, and 
not hostile; the officer did not exert any unusual pressure 
on the minor; and the encounter lasted about ten min- 
utes from the time of the stop to the end of the vehicle 
search, there was substantial evidence that the minor 
voluntarily consented to the search of the vehicle. State 
v. Carlos A,, 2012-NMCA-069, 284 P.3d 384, cert. denied, 
2012-NMCERT-006. 

Consent shown. — Defendant's statement that he was 
going to open the trunk of his car when asked by the offi- 
cer, even before the officer indicated that he would secure 
a search warrant, together with the evidence of the officer 
concerning his request to look into the trunk of the vehicle, 
could properly be construed as consent on this defendant's 
part to look into and make a search of the trunk. State v. 
Bloom, 1977-NMSC-016, 90 N.M. 192, 561 P.2d 465, rev'g 
in part 1976-NMCA-035, 90 N.M. 226, 561 P.2d 925. 

Evidence that during a routine check of driver's li- 
censes and vehicle registrations, defendant was routinely 
stopped and that after defendant, who resided in Arizona, 
had produced an Arizona's driver's license issued to him 
and a Connecticut certificate of registration showing the 
vehicle to be registered in the name of another person, the 
officers unsuccessfully attempted a computer check to de- 
termine if the car was stolen, and then asked what was in 
the trunk of the vehicle, and if defendant minded if they 
looked in the trunk, to which defendant replied that he 
did not mind, got out of the vehicle and personally un- 
locked and opened the trunk, supported the trial court's 
finding that defendant voluntarily consented to the open- 
ing of the trunk. State v. Bidegain, 1975-NMSC-060, 88 
N.M. 466, 541 P.2d 971, rev'g in part 1975-NMCA-065, 88 
N.M. 384, 540 P.2d 864. 
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B. CONSENT BY THIRD PARTY. 


Consent by third party. — A third party cannot 
consent to a search of a part of the premises within de- 
fendant's exclusive use and control. State v. Johnson, 
1973-NMCA-119, 85 N.M. 465, 513 P.2d 399. 

While the original entry was with the permission of 
defendant's relative and homeowner, he could not validly 
consent to a search of the defendant's personal effects 
which were not exposed to open view. State v. Johnson, 
1973-NMCA-119, 85 N.M. 465, 518 P.2d 399. 

A defendant may object to a search consented to by 
another where the defendant has exclusive control over 
a part of the premises searched or over an effect on the 
premises which is itself capable of being searched. En- 
closed spaces over which a nonconsenting party has a 
right to exclude others, whether rooms or effects, are pro- 
tected. State v. Johnson, 1973-NMCA-119, 85 N.M. 465, 
513 P.2d 399. 

Common authority over work spaces. — Regional 
supervisor for defendant's employer, who had free access 
to employer's trailer that was used as a base of operations 
for a bear study, had common authority over the work 
spaces within the trailer and the crawlspace underneath 
it, could consent to a search of those areas of the trailer. 
State v. Ryan, 2006-NMCA-044, 189 N.M. 354, 182 P.3d 
1040, cert. denied, 2006-NMCERT-004, 189 N.M. 429, 134 
P.3d 120, cert. denied, 549 U.S. 899, 127 S. Ct. 215, 166 L. 
Ed. 2d 172 (2006). 

Where victim and defendant lived and worked in a 
trailer that was owned by their employer and used as a 
base of operations for a bear study, victim and defendant 
at times stayed together in defendant's bedroom, victim's 
access to defendant's bedroom was never restricted, and 
victim stored her equipment and business materials in 
defendant's bedroom and where victim and defendant 
both used a video camera in their bear research, victim 
sometimes entered defendant's bedroom to get the cam- 
era and videotapes, defendant had given victim author- 
ity to enter his bedroom to get and view the videotapes, 
videotapes that contained scenes of defendant commit- 
ting the crime were not hidden, the victim had a suf- 
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to a search of the bedroom and victim had a sufficient 
relationship to the videotapes found in the bedroom to 
authorize police officers to view the videotapes. State v. 
Ryan, 2006-NMCA-044, 1389 N.M. 354, 182 P.3d 1040, 
cert. denied, 2006-NMCERT-004, 139 N.M. 429, 134 P.3d 
120, cert. denied, 549 U.S. 899, 127 S. Ct. 215, 166 L. Ed. 
2d 172 (2006). 

Consent by spouse. — Where there is no showing 
that defendant's personal effects were taken from an area 
reserved to defendant's exclusive use, and the wife, as a 
joint possessor of the premises, consents to the taking of 
the personal effects, the consent is valid. State v. Kennedy, 
1969-NMCA-022, 80 N.M. 152, 452 P.2d 486. 

Where there is no claim that the wife's consent to search 
resulted from fraud, coercion or threat by the police, the 
wife's consent under the facts was sufficient. State v. Ken- 
nedy, 1969-NMCA-022, 80 N.M. 152, 452 P.2d 486. 

The wife, as a joint possessor, may consent to a search 
in her own right and the items taken by her consent can 
be used in evidence against the other joint possessor. State 
v. Kennedy, 1969-NMCA-022, 80 N.M. 152, 452 P.2d 486. 

When a spouse, who has common authority over prem- 
ises and other community property within it, finds in- 
criminating evidence and.voluntarily delivers it to the 
police and consents to an examination of that evidence, 
neither the fourth amendment nor this section of the 
New Mexico constitution prohibits the admission of the 
evidence at trial. State v. Cline, 1998-NMCA-154, 126 
N.M. 77, 966 P.2d 785, cert. denied, 126 N.M. 532, 972 
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P.2d 351, cert. denied, 526 U.S. 1041, 119 S. Ct. 1338, 143 
L, Ed. 2d 502 (1999). 

Consent by parent. — Where trial court specifically 
found and properly ruled that permission to search house 
was voluntarily given by defendant's mother, and where 
defendants were single and living with their parents in 
their parents' home, it follows that the defendants’ boots 
were seized as a result of a lawful search and were prop- 
erly received in evidence, and mere irregularity as might 
appear on the consent form used by the officers was not 
deemed controlling. State v. Williamson, 1968-NMSC-033, 
78 N.M. 751, 438 P.2d 161, cert. denied, 393 U.S. 891, 89 S. 
Ct. 212, 21 L. Ed. 2d 170 (1968). 

Consent by home owner. — A search after permis- 
sion is given by one who has authority, such as the owner 
of a house, is valid. State v. Mosier, 1971-NMCA-138, 838 
N.M. 213, 490 P.2d 471. 

Even assuming defendant was living in mobile home, 
a fact that was in dispute, the home's owners and co- 
inhabitants could lawfully consent to search of the home. 
State v. Duffy, 1998-NMSC-014, 126 N.M, 132, 967 P.2d 
807, modified, State v. Gallegos, 2007-NMSC-007, 141 
N.M. 185, 152 P.2d 828, overruled by State v. Tollardo, 
2012-NMSC-008, 275 P.3d 110. 

Consent by third party invalid. — Where the defen- 
dant was stopped because the vehicle he was driving had 
a cracked windshield; the defendant refused to consent to 
a search of the vehicle; the police officer did not have rea- 
sonable suspicion to detain the vehicle; the defendant's 
father, who owned the vehicle, arrived at the scene in 
response to a call from the defendant immediately fol- 
lowing the police officer's detention of the vehicle; the 
father gave consent to search the vehicle, there was no 
attenuation between the illegal detention of the vehicle 
and the father's consent to the search and the father's 
consent was tainted and invalid to support the search of 
the vehicle. State v. Neal, 2007-NMSC-043, 142 N.M. 176, 
164 P.3d 57. 

Parent cannot consent for adult child. — Under 
the facts and circumstances of this case, a third party's 
status as a parent did not, without more, empower him to 
consent to a search of his 29-year-old son's room. State v. 
Diaz, 1996-NMCA-104, 122 N.M, 384, 925 P.2d 4. 

State must show control. — To establish a third par- 
ty's common authority to consent to a search, the state 
is required to show more than ownership of the house. 
The evidence had to demonstrate that the third party had 
"joint access or control for most purposes" over an area 
of "mutual use". State v. Diaz, 1996-NMCA-104, 122 N.M. 
384, 925 P.2d 4. 

Actual common authority to consent to search. — 
Common authority refers to the mutual use of the prop- 
erty by persons generally having joint access or control of 
the property for most purposes, and may be established by 
showing a right to occupy the premises, unrestricted ac- 
cess to the premises, and storage of property on the prem- 
ises. State v. Ramos, 2017-NMCA-041. 

Apparent authority insufficient to consent to a 
search. — Where officers responded to a domestic vio- 
lence call made by defendant's girlfriend, who had been 
staying at defendant's apartment for a few days, defen- 
dant's girlfriend did not have actual common authority to 
consent to a search of defendant's apartment, because de- 
fendant's girlfriend did not have unrestricted access to the 
apartment, did not have her own key to the apartment, 
and did not have her property stored on the premises, 
but had her personal items stored in a box in the hallway 
of the apartment and was simply a houseguest for a few 
days. State v. Ramos, 2017-NMCA-041. 

No "apparent authority" exception. — When the 
state relies upon consent to justify a warrantless search 
of a residence, there is no "apparent authority" excep- 
tion under the New Mexico constitution. State v. Wright, 
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1995-NMCA-016, 119 N.M. 559, 893 P.2d 455, cert. denied, 
119 N.M: 389, 890 P.2d 1321. 

The state is required to show actual authority of the 
third party for his consent to be valid; apparent authority 
is not sufficient. State v. Diaz, 1996-NMCA-104, 122 N.M. 
384, 925 P.2d 4. 

A deputy game warden may patrol privately 
owned land for the purpose of looking out for wild game 
interests upon such land. 1947-48 Op. Att'y Gen. No. 47- 
4974. 

Search warrant for intoxicating liquor. — No stat- 
ute authorizes issuance of search warrant for intoxicating 
liquor, and any such authority is to be found in this con- 
stitutional provision, 1933-34 Op. Att'y Gen. No. 34-737. 

Law reviews. — For note, "The Investigatory Stop of 
Motor Vehicles in New Mexico," see 8 N.M. L. Rey, 223 
(1978). 

For note, "Search and Seizure: The Automobile Excep- 
tion to the Fourth Amendment Warrant Requirement - A 
Further Exception to the Fourth: State v. Capps," see 14 
N.M, L. Rev, 239 (1984). 

For note, "Criminal Procedure - Search and Seizure - 
Expectations of Privacy in the Open Fields and an Evolv- 
ing Fourth Amendment Standard of Legitimacy: Oliver v. 
United States," 16 N.M. L. Rev. 129 (1986), 

For note, "Criminal Procedure - Search and Seizure of 
Person and Property: State v. Lovato, " see 23 N.M. L. Rev. 
323 (1993). 

For note, "New Mexico Requires Exigent Circumstances 
for Warrantless Public Arrests: Campos v. State," see 25 
N.M. L. Rev. 815 (1995). 

For article, "State Constitutional Interpretation and 
Methodology," see 28 N.M. L. Rev. 199 (1998). 

For note, "Constitutional Law - The Effect of State 
Constitutional Interpretation on New Mexico's Civil and 
Criminal Procedure - State v. Gomez," see 28 N.M. L. Rev. 
355 (1998), 

For article, "New Mexico State Constitutional Law 
Comes of Age," see 28 N.M. L. Rev. 379.(1998), 

For article, "State v. Gomez and the Continuing Conver- 
sation over New Mexico's State Constitutional Rights Ju- 
risprudence," see 28 N.M. L. Rev. 387 (1998). 

For note, "Police Searches on Public School Campuses in 
New Mexico," see 30 N.M. L, Rev. 141 (2000), 

For article, "New Developments in Fourth, Fifth and 
Sixth Amendment Law," see 31 N.M. L. Rev. 175 (2001). 

For note, "Criminal Procedure - Supreme Court Update 
on Reasonable Suspicion Analysis: A Review on the Su- 
preme Court Decisions in Illinois v. Wardlow and Florida 
y. d.L.," see 31 N.M. L. Rev. 421 (2001). , 

For note, "Constitutional Law: State v. Nemeth - The 
Community Caretaker Exception to the Fourth Amend- 
ment," see 82 N.M. L. Rev. 291 (2002), 

For note, "Search and Seizure Law: State v. Cardenas- 
Alvarez: The Jurisdictional Reach of State Constitutions - 
Applying State Search and Seizure Standards to Federal 
Agents," see 32 N.M, L, Rev, 531 (2002). 

For article, "State v. Urioste: A Prosecutor's Dream and 
Defender's Nightmare", see 34 N.M. L. Rev. 517 (2004). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 68 Am. 
Jur, 2d Searches and Seizures §§ 2 to 6. 

Admissibility, in civil case, of evidence obtained by un- 
lawful search and seizure, 5 A.L.R.3d 670. 

Lawfulness of seizure of property used in violation of 
law as prerequisite to forfeiture action or proceeding, 8 
A.L.R.3d 473. 

Validity of consent to search given by one in custody of 
officers, 9 A.L.R.3d 858. © 

Traffic violation: lawfulness of search of motor vehicle 
following arrest for traffic violation, 10 A.L.R.3d 314. 

Propriety of considering hearsay or other incompetent 
evidence in establishing probable cause for issuance of 
search warrant, 10 A.L.R.3d 359. 
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Criminal liability for obstructing process as affected by 
invalidity or irregularity of the process, 10 A.L.R.3d 1146. 

Sufficiency of description, in search warrant, of apart- 
ment or room to be searched in multiple-occupancy struc- 
ture, 11 A.L.R.3d:1330. 

Modern status of rule as to validity of nonconsensual 
search and seizure made without warrant after lawful ar- 
rest as affected by lapse of time between, or difference in 
places of, arrest and search, 19 A.L.R.8d 727. 

Plea of guilty as waiver of claim of unlawful search and 
seizure, 20 A.L.R.8d 724. 

Private individual; admissibility, in criminal case, of 
evidence obtained by search by private individual, 36 
A.L.R.3d 553, 

"Fruit of the poisonous tree" doctrine excluding evi- 
dence derived from information gained in illegal search, 
43 A.L.R.3d 385. 

"Furtive’ movement or gesture as justifying police 
search, 45 A.L.R.3d 581, 

Observation through binoculars as constituting unrea- 
sonable search, 48 A.L.R.3d 1178. 

Censorship and evidentiary use of unconvicted prison- 
er's mail, 52 A.L.R.3d 548. 

Admissibility, in criminal prosecution, of evidence ob- 
tained by electronic surveillance of prisoner, 57 A.L.R.3d 172. 

Admissibility, in state probation revocation proceedings, 
of evidence obtained through illegal search and seizure, 
77 A.L.R.3d 636. 

Validity of requirement that, as a condition of probation, 
defendant submit to warrantless searches, 79 A.L.R.3d 
1083, 

Admissibility of evidence discovered in search of adult 
defendant's property or residence authorized by defen- 
dant's minor child - state cases, 99 A.L.R.3d 598. 

Admissibility of evidence discovered in search of defen- 
dant's property or residence authorized by domestic em- 
ployee or servant, 99 A.L.R.3d 1232. 

Admissibility of evidence discovered in search of de- 
fendant's property or residence authorized by defen- 
dant's spouse (resident or nonresident) - state cases, 1 
A.L.R.4th 673. 

Admissibility of evidence discovered in warrantless 
search of rental property authorized by lessor of such 
property - state cases, 2 A.L.R.4th 1173, 

Admissibility of evidence discovered in search of de- 
fendant's property or residence authorized by defen- 
dant's adult relative other than spouse - state cases, 4 
A.L.R.4th 196. 

Admissibility of evidence discovered in search of defen- 
dant's property or residence authorized by one, other than 
relative, who is cotenant or common resident with defen- 
dant - state cases, 4 A.L.R.4th 1050. 

Odor of narcotics as providing probable cause for war- 
rantless search, 5 A.L.R.4th 681. 

Use of electronic sensing device to detect shoplifting as 
unconstitutional search and seizure, 10 A.L.R.4th 376. 

Adequacy of defense counsel's representation of 
criminal client regarding search and seizure issues, 12 
A.L.R.4th 318, 

Admissibility in criminal case of blood-alcohol test 
where blood was taken despite defendant's objection or 
refusal to submit to test, 14 A.L.R.4th 690. 

Use, in attorney or physician disciplinary proceed- 
ing, of evidence obtained by wrongful police action, 20 
A.L.R.4th 546. 

Permissible surveillance, under state communications 
interception statute, by person other than state or local 
law enforcement officer or one acting in concert with of- 
ficer, 24 A.L.R.4th 1208. 

Disputation of truth of matters stated in affidavit in sup- 
port of search warrant - modern cases, 24 A.L.R.4th 1266. 

Admissibility in criminal case of evidence that accused 
refused to take test of intoxication, 26 A.L.R.4th 1112. 
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Employment of photographic equipment to record pres- 
ence and nature of items as constituting unreasonable 
search, 27 A.L.R.4th 532. 

‘Search and seizure: suppression of evidence found in 
automobile during routine check of vehicle identification 
number (VIN), 27 A.L.R.4th 549. 

Reasonable expectation of privacy in contents of gar- 
bage or trash receptacle, 28 A.L.R.4th 1219. 

Validity of searches conducted as condition of entering 
public premises - state cases, 28 A.L.R.4th 1250. 

Lawfulness of warrantless search of purse or wallet of 
person arrested or suspected of crime, 29 A.L.R.4th 771. 

Admissibility, in criminal case, of evidence discovered 
by warrantless search in connection with fire investiga- 
tion - post-Tyler cases, 31 A.L.R.4th 194, 

Propriety in state prosecution of severance of par- 
tially valid search warrant and limitation of suppres- 
sion to items seized under invalid portions of warrant, 32 
A.L.R.4th 378. 

Validity of routine roadblocks by state or local police for 
purpose of discovery of vehicular or driving violations, 37 
A.L.R.4th 10, 

Validity of, and admissibility of evidence discov- 
ered in, search authorized by judge over telephone, 38 
A.L.R.4th 1146. 

Liability for false arrest or imprisonment under warrant 
as affected by mistake as to identity of person arrested, 39 
A.L.R.4th 705. 

Search and seizure: What constitutes abandonment of 
personal property within rule that search and seizure of 
abandoned property is not unreasonable - modern cases, 
40 A.L.R.4th 381. 

Admissibility, in criminal case, of physical evidence ob- 
tained without consent by surgical removal from person's 
body, 41 A.L.R.4th 60. 

Seizure of property as evidence in criminal prosecution 
or investigation as compensable taking, 44 A.L.R.4th 366. 

Propriety of governmental eaves-dropping on com- 
munications between accused and his attorney, 44 
A.L.R.4th 841. 

Validity of arrest made in reliance upon uncorrected 
or outdated warrant list or similar police records, 45 
A.L.R.4th 550. 

Officer's ruse to gain entry as affecting admissibility of 
plain-view evidence - modern cases, 47 A.L.R.4th 425. 

Search and seizure: necessity that police obtain warrant 
before taking possession of, examining, or testing evidence 
discovered in search by private person, 47 A.L.R.4th 501. 

Havesdropping on extension telephone as invasion of 
privacy, 49 A.L.R.4th 430. 

Propriety of state or local government health officer's 
warrantless search - post-Camara cases, 53 A.L.R.4th 1168. 

Seizure of books, documents, or other papers un- 
der search warrant not describing such items, 54 
A.L.R.4th 391. 

Search and seizure: reasonable expectation of privacy in 
public restroom, 74 A.L.R.4th 508. 

Search and seizure of telephone company records per- 
taining to subscriber as violation of subscriber's constitu- 
tional rights, 76 A.L.R.4th 536. 

Lawfulness of search of person or personal effects under 
medical emergency exception to warrant requirement, 11 
A.L.R.5th 52, 

Prisoner's rights as to search and seizure under state 
law or constitution - post-Hudson cases, 14 A.L.R.5th 913, 

State constitutional requirements as to exclusion 
of evidence unlawfully seized - post- Leon cases, 19 
A.L.R.5th 470. 

Search and seizure: lawfulness of demand for driver's li- 
cense, vehicle registration, or proof of insurance pursuant 
to police stop to assist motorist, 19 A.L.R.5th 884. 
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Admissibility, in motor vehicle license suspension pro- 
ceedings, of evidence obtained by unlawful search and 
seizure, 23 A.L.R.5th 108. 

Search conducted by school official or teacher as viola- 
tion of fourth amendment or equivalent state constitu- 
tional provision, 31 A.L.R.5th 229. 

Search and seizure of bank records pertaining to cus- 
tomer as violation of customer's rights under state law, 33 
A.L.R.5th 453. 

Propriety of stop and search by law enforcement officers 
based solely on drug profile, 37 A.L.R.5th 1. 

Propriety of execution of search warrant at nighttime, 
41 A.L.R.5th 171. ; 

Sufficiency of description in warrant of person to be 
searched, 43 A.L.R.5th 1. 

Application of "plain-feel" exception to warrant 
requirements-state cases, 50 A.L.R.5th 581. 

Propriety of search of nonoccupant visitor's belongings 
pursuant to warrant issued for another's premises, 51 
A.L.R.5th 375. 

Admissibility of evidence discovered in search of adult 
defendant's property or residence authorized by defen- 
dant's minor child-state cases, 51 A.L.R.5th 425. 

Admissibility of evidence discovered in search of defen- 
dant's property or residence authorized by defendant's 
adult relative other than spouse-state cases, 55 A.L.R. 
5th 125, , 

Observation through binoculars as constituting unrea- 
sonable search, 59 A.L.R.5th 615. 

Search and seizure: reasonable expectation of privacy in 
driveways, 60 A.L.R.5th 1. 

Admissibility of evidence discovered in warrantless 
search of rental property authorized by lessor of such 
property - state cases, 61 A.L.R.5th 1. 

Searches and seizures: Reasonable expectation of privacy 
in contents of garbage or trash receptacle, 62 A.L.R.5th 1. 

Belief that burglary is in progress or has recently been 
committed as exigent circumstance justifying warrantless 
search of premises, 64 A.L.R.5th 637. 

Admissibility of evidence discovered in search of de- 
fendant's property or residence authorized by defen- 
dant's spouse (resident or nonresident) - state cases, 65 
A.L.R.5th 407. 

Search and seizure: reasonable expectation of privacy in 
tent or campsite, 66 A.L.R.5th 373. 

Validity of anticipatory search warrants - state cases, 67 
A.L.R.5th 361, 

Admissibility of evidence discovered in search of defen- 
dant's property or residence authorized by one, other than 
relative, who is cotenant or common resident with defen- 
dant - state cases, 68 A.L.R.5th 343. 

Civilian participation in execution of search warrant as 
affecting legality of search, 68 A.L.R.5th 549. 

Effect of retroactive consent on legality of otherwise un- 
lawful search and seizure, 76 A.L.R.5th 563. 

Permissibility and sufficiency of warrantless use of 
thermal imager or Forward Looking Infra-Red Radar 
(F.L.LR.), 78 A.L.R.5th 309, 

Validity of police roadblocks or checkpoints for pur- 
pose of discovery of illegal narcotics violations, 82 
A.L.R.5th 103. 

Validity of search or seizure of computer, computer disk, 
or computer peripheral equipment, 84 A.L.R.5th 1. 

What constitutes compliance with knock-and-announce 
rule in search of private premises - state cases, 85 
A.L.R.5th 1. 

Federal and state constitutions as protecting prison 
visitor against unreasonable searches and seizures, 85 
A.L.R.5th 261. 

Constitutionality of secret video surveillance; 
A.L.R.5th 586. 

Expectation of privacy in internet communications, 92 
A.L.R.5th 15, 
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Error, in either search warrant or application for war- 
rant, as to address of place to be searched as rendering 
warrant invalid, 103 A.L.R.5th 463. 

Validity of requirement that, as condition of probation, de- 
fendant submit to warrantless searches, 99 A.L.R.5th 557. 

When are facts offered in support of search warrant for 
evidence of sale or possession of cocaine so untimely as to 
be stale — state cases, 109 A.L.R.5th 99. 

When are facts offered in support of search warrant 
for evidence of sexual offense so untimely as to be stale 
— state cases, 111 A.L.R.5th 239, 

When are facts relating to marijuana, provided by one 
other than police or other law enforcement officer, so un- 
timely as to be stale when offered in support of search 
warrant for evidence of sale or possession of a controlled 
substance — state cases, 112 A.L.R.5th 429. 

Validity of warrantless search of motor vehicle based on 
odor of marijuana — state cases, 114 A.L.R. 5th 173. 

Validity of warrantless search based in whole or in part 
on odor of narcotics other than marijuana, or chemical 
related to manufacture of such narcotics, 115 A.L.R. 477. 

When are facts relating to drug other than cocaine or 
marijuana so untimely as to be stale when offered in sup- 
port of search warrant for evidence of sale or possession 
of controlled substance — state cases 113 A.L.R. 5th 517. 

Use of trained dog to detect narcotics or drugs as un- 
reasonable search in violation of state constitutions, 117 
A.L.R. 5th 407. 

Validity of warrantless search of other than motor 
vehicle or occupant of motor vehicle based on odor of 
marijuana — state cases 122 A.L.R. 5th 439. 

Validity of warrentless search of motor vehicle driver 
based on odor of marijuana — state pee 123 A.L.R. 
5th 179, 

Validity of search conducted pursuant to parole war- 
rant, 123 A.L.R. 5th 221. 

Admissibility of ion scan evidence, 124 A.L.R. 5th 691. 

Validity of warrantless search of motor vehicle passen- 
ger based on odor of marijuana, 1 A.L.R. 6th 371. 

Application of Leon good faith exception to exclusionary 
rules where police fail to comply with knock and announce 
requirement during execution of search warrant, 2 A.L.R. 
6th 169. 

When are facts offered in support of search warrant for 
evidence of nondrug, nonsexual offense so untimely as to 
be stale — state cases, 6 A.L.R. 6th 533. 

Narcotics and drugs: use of trained dogs to detect nar- 
cotics or drugs as unreasonable search in violation, of 
fourth amendment, 31 A.L.R. Fed. 931. 

Fourth amendment as protecting prisoner aan un- 
reasonable searches or seizures, 32 A.L.R. Fed. 601. 

Construction and application of "national security" 
exception to fourth amendment search warrant require- 
ment, 39 A.L.R. Fed. 646, 

Authority of United States officials to conduct inspec- 
tion or search of American registered vessel located 
outside territorial waters of United States, 40 A.L.R. 
Fed. 402.., 

Admissibility of evidence discovered i in search of defen- 
dant's property or residence authorized by defendant's 
relative, 48 A.L.R, Fed. 181. 

Admissibility of evidence discovered in warrantless 
search of property or premises authorized by one having 
ownership interest in property or premises other than 
relative, 49 A.L.R. Fed. 511. 

Sufficiency of description of business records under 
fourth amendment requirement of particularity in federal 
warrant authorizing search and seizure, 53 A.L.R. Fed. 679. 

Validity, under federal constitution, of search conducted 
as condition of entering public building, 53 A.L.R. Fed. 888. 

Aerial observation or surveillance as violative of fourth 
amendment guaranty against unreasonable search and 
seizure, 56 A.L.R. Fed. 772. 
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Defense of good faith in action for damages against 
law enforcement official under 42 USC § 1983, providing 
for liability of person who, under color of law, subjects 
another to deprivation of rights, 61 A.L.R. Fed. 7 

Propriety, under § 287(a)(1) of Immigration and National- 
ity Act (8 USCS § 1357(a)(1)), of warrantless interrogation 
of alien, or person believed to be alien, as to alien's right to 
be or to remain in United States, 63 A.L.R. Fed, 180. 

Propriety of search involving removal of natural sub- 
stance or foreign object from body by actual or threatened 
force, 66 A.L.R. Fed. 119. 

Admissibility of evidence obtained by unconstitutional 
search in proceedings under Occupational Safety and 
Health Act (29 USCS § 651 et seq.), 67 A.L.R. Fed. 724. 

When do facts shown as probable cause for wiretap au- 
thorization under 18 USC § 2518(8) become "stale," 68 
A.L.R. Fed. 953, . 

Propriety in federal prosecution of severance of par- 
tially valid search warrant and limitation of suppres- 
sion to items seized under invalid portions of warrant, 69 
A.L.R. Fed. 522. 

Use of electronic tracking device (beeper) to monitor lo- 
cation.of object or substance other than vehicle or aircraft 
as constituting search violating Fourth Amendment, 70 
A.L.R. Fed. 747. 

Fourth amendment as prohibiting strip searches of ar- 
restees or pretrial detainees, 78 A.L.R. Fed. 201. 

Validity of warrantless search under extended border 
doctrine, 102 A.L.R. Fed. 269. 

Warrantless detention of mail for investigative purposes 
as violative of fourth amendment, 115 A.L.R. Fed. 439. 

Permissibility under Fourth Amendment of detention of 
motorist by police, following lawful stop for traffic offense, 
to investigate matters not related to offense, 118 A.L.R. 
Fed. 567. 
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When is consent voluntarily given so as to justify search 
conducted on basis of that consent - Supreme Court cases, 
148 A.L.R. Fed. 271. 

Use of trained dog to detect narcotics or drugs as un- 
reasonable search in violation of Fourth Amendment, 150 
A.L.R. Fed. 399. 

Admissibility of evidence discovered in search of adult 
defendant's property or residence authorized by defen- 
dant's minor relative, 152 A.L.R. Fed. 475. 

Admissibility of evidence discovered in search of defen- 
dant's property or residence authorized by defendant's 
adult relative other than spouse, 160 A.L.R. Fed. 165. 

Sufficiency of information provided by anonymous infor- 
mant to provide probable cause for federal search warrant - 
ases decided after Illinois v. Gates, 462 U.S. 213, 103 S. Ct. 
2317, 76'L. Ed. 2d 527 (1983), 178 A.L.R. Fed. 487. 

Validity of warrantless administrative inspection of busi- 
ness that is allegedly closely or pervasively regulated; cases 
decided since Colonnade Catering Corp. v. U.S., 397 U.S. 72, 
90 S. Ct. 774, 25 L. Ed. 2d 60 (1970), 182 A.L.R. Fed. 467. 

When are facts offered in support of search warrant for 
evidence of federal nondrug offense so untimely as to be 
stale, 187 A.L.R. Fed. 415. 

Validity of warrantless search of motor vehicle based on 
odor of marijuana — federal cases, 188 A.L.R. Fed. 487. 

Validity of warrantless search of motor vehicle occupant 
based on odor of marijuana — federal cases, 192 A.L.R. Fed. 
391. 

Sufficiency of information provided by confidential infor- 
mant, whose identity is known to police, to provide probable 
cause for federal search warrant where there was indica- 
tion that informant provided reliable information to police 
in past — cases decided after Illinois v. Gates, 462 U.S. 213, 
103 S. Ct. 2317, 76 L. Ed. 2d 529 (1983), 196 A.L.R. Fed 1. 

79 C.J.S. Searches and Seizures § 3 et seq. 


Every man shall be free to worship God according to the dictates of his own conscience, and no 
person shall ever be molested or denied any civil or political right or privilege on account of his 
religious opinion or mode of religious worship. No person shall be required to attend any place of 
worship or support any religious sect or denomination; nor shall any preference be given by law to 


any religious denomination or mode of worship. 


Cross references. — For relight rights preserved 
under Treaty of Guadalupe Hidalgo, see N.M. Const., art. 
II, § 5. 

For provision that religious belief not to abridge right 
of citizens to vote, hold office or sit upon juries, see N.M. 
Const., art. VII, § 3. 

For prohibition against religious tests for admission 
to school and prohibition against requiring attendance at 
religious services, see N.M. Const., art. XII, § 9. 

For provision relating to use of sacramental wines, see 
N.M. Const., art. XX, § 13. 

For provisions requiring religious toleration and prohib- 
iting polygamy, see N.M. Const., art. XXI, § 1. 

See Kearny Bill of Rights, cl. 3 in Pamphlet 3. 

For excusing student from school to participate in reli- 
gious instruction, see 22-12-38 NMSA 1978. 

For statutory provision prohibiting teaching of sectar- 
ian doctrine in public school, see 22-13-15 NMSA 1978. 

For statutory provision requiring charter schools to be 
nonsectarian and nonreligious, see 22-8B-4 NMSA 1978. 

For statutory provisions regarding posting of religious 
codes in schools, see Historic Codes Act, 22-15-15 NMSA 
1978 et seq. 

For statutory provisions that require the nonsectarian 
operation of state educational institutions, see 21-1-22 
NMSA 1978. 
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For the New Mexico Religious Freedom Restoration Act, 
see 28-22-1 NMSA 1978. 

For statutory provisions guaranteeing freedom of wor- 
ship by Indians in state correctional institutions, see 33- 
10-4 NMSA 1978. 

Comparable provisions. — Idaho Const., art. I, § 4. 

Iowa Const., art. I, §§ 3, 4. 

Montana Const., art. II, § 5. 

Utah Const., art. I, § 4. 

Wyoming Const., art. I, § 18. 


ANNOTATIONS 


Prohibiting commercial photography business 
from discriminating based on sexual orientation 
did not violate freedom of religion. — Where plaintiff 
offered wedding photography services to the general pub- 
lic; plaintiffs business was a public accommodation under 
the Human Rights Act, Chapter 28, Article 1 NMSA 1978; 
plaintiff refused to photograph a same-sex commitment 
ceremony between defendant and defendant's partner on 
religious grounds; and plaintiff claimed that the act com- 
pelled plaintiff to express a positive image and message 
about same-sex commitment ceremonies contrary to plain- 
tiffs beliefs, the act did not violate plaintiff's first amend- 
ment free exercise rights because the act is a neutral 
law of general applicability that ensures that businesses 
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that choose to operate as a public accommodation do not 
discriminate against protected classes of people, it does 
not target only religiously motivated discrimination. Hl- 
ane Photography, LLC v. Willock, 2013-NMSC-040, aff'g 
2012-NMCA-086, 284 P.8d 428, aff'd, 2013-NMSC-040, 
309 P.3d 53. 

Where plaintiff violated the Human Rights Act, Chap- 
ter 28, Article 1 NMSA 1978, by refusing on religious 
and moral grounds to photograph defendant's commit- 
ment ceremony with defendant's same-sex partner; and 
plaintiff claimed that the act violated plaintiff's freedom 
of religion because the act forced plaintiff to photograph 
same-sex marriages in violation of plaintiff's owner's re- 
ligious belief that marriage is the union of one man and 
one woman, the act did not violate plaintiff's freedom of 
religion because the act is directed at and applies gen- 
erally to all citizens transacting business through pub- 
lic accommodations that. deal with the public at large, 
any burden on religion or religious beliefs was inciden- 
tal and uniformly applied to all citizens, and a rational 
basis existed to support the governmental interest in 
protecting specific classes of citizens from discrimina- 
tion in public accommodations. Elane Photography, LLC 
v, Willock, 2012-NMCA-086, 284 P.3d 428, cert. granted, 
2012-NMCERT-008, 296 P.3d 491, aff'd, 2013-NMSC-040. 

Sign ordinance held not to violate provision. — 
Where a sign ordinance does not limit what a religious 
organization may maintain on its signs, the ordinance 
does not abridge the free exercise of religious beliefs in 
violation of this provision. Temple Baptist Church, Inc. v. 
City of Albuquerque, 1982-NMSC-055, 98 N.M, 188, 646 
P.2d 565, 

Baccalaureate and commencement exercises. — 
The New Mexico constitutional provisions, statutes and 
decisions do not prohibit holding baccalaureate services 
and commencement exercises in a church building, where 
it is the only building in the community which could com- 
fortably accommodate those present. Miller v. Cooper, 
1952-NMSC-047, 56 N.M. 355, 244 P.2d 520. 

Constitutionality of textbook loan program.- 
The Instructional Material Law (IML), §§ 22-15-1 to -14 
NMSA 1978, in which the New Mexico public eduéation 
department purchases textbooks that are loaned free of 
charge to public and private school students enrolled: in 
first through twelfth grade and in early childhood educa- 
tion programs, does not violate Article IV, Section 31, Ar- 
ticle IX, Section 14, or Article XII, Section 3 of the New 
Mexico constitution. The textbook loan program, which 
provides a generally available public benefit to students, 
does not result in the use of public funds in support of 
private schools as prohibited by Article XII, Section 3, and 
is consistent with Article IV, Section 31, which addresses 
appropriations for educational purposes, and Article IX, 
Section 14, which limits any donation to or in aid of any 
person, association or public or private corporation. Moses 
v, Ruszkowski, 2019-NMSC-008. 

The appropriation of educational funds to pri- 
vate schools is unconstitutional. — N.M. Const., Art. 
XII, § 3 expressly prohibits the appropriation of public 
funds to sectarian, denominational or private schools, A 
public school under the control of the state can directly 
receive funds, while a private school not under the exclu- 
sive control of the state cannot receive either direct or in- 
direct support. Moses v, Skandera, 2015-NMSC-036, 367 
P.3d 838, rev'g 2015-NMCA-036, 346 P.3d 396, vacated 
sub nom. N.M. Ass'n of Non-public Sch, v. Moses, 137 8.Ct. 
2325 (2017) (mem.). 

Where petitioners filed a complaint for declaratory 
judgment against the secretary of the New Mexico pub- 
lic education department seeking a declaration that the 
state issuing instructional materials to students attend- 
ing private schools is unconstitutional, the New Mexico 
supreme court held that the Instructional Material Law, 
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§§ 22-15-1 through 22-15-14 NMSA 1978, in which the 
New Mexico public education department purchases and 
distributes instructional material to school districts, state 
institutions, and private schools as agents for the benefit 
of eligible students, violates N.M. Const., Art, XII, § 3, be- 
cause the constitutional provision expressly restricts the 
use of public funds to other than sectarian schools and ex- 
pressly prohibits the appropriation of educational funds 
to private schools. Moses v. Skandera, 2015-NMSC-036, 
367 P.3d 838, rev'g 2015-NMCA-036, 346 P.3d 396, va- 
cated sub nom. N.M. Ass'n of Non-public Sch. v. Moses, 137 
S.Ct. 2325 (2017) (mem.). , 

Furnishing of instructional material to students 
attending private schools does not violate this 
section. — The Instructional Material Law, (22-15-1 
through 22-15-14 NMSA 1978), in which the New Mexico 
public education department purchases and distributes 
instructional material to school districts, state institu- 
tions and private schools as agents for the benefit of 
eligible students, does not violate this section; this sec- 
tion serves the same goals as the establishment clause 
of the first amendment of the United States constitution, 
and the United States supreme court has made clear 
that textbook and instructional material programs that 
benefit all children, regardless of the school of their at- 
tendance, do not conflict with the establishment clause, 
Moses v, Skandera, 2015-NMCA-036, cert, granted, 
2015-NMCERT-001. 

Special use permit for parochial school not un- 
reasonable restriction. — A municipal zoning ordi- 
nance requiring the issuance of a special use permit as 
a prerequisite to the operation of a parochial school does 
not impose an unreasonable restriction upon a church's 
free exercise of religion. City of Las Cruces v. Huerta, 
1984-NMCA-120, 102 N.M. 182, 692 P.2d 1331, cert. 
denied, 102 N.M. 225, 693 P.2d 591. 

Statute authorizing school board to implement 
daily moment of silence unconstitutional. — 
Former 22-5-4.1 NMSA 1978, which authorized local 
school boards to implement a daily moment of silence, 
and its implementation in a public school system, vio- 
lated this section, in that it gave a preference by law to 
a particular mode of worship. Duffy ex rel. Duffy v. Las 
Cruces Pub, Sch., 557 F. Supp. 1018 (D.N.M. 1988). 

Local prohibition on Sunday sale of alcohol. — 
Section 60-7A-1 NMSA 1978, regulating the sale of al- 
coholic beverages and allowing local option districts to 
prohibit Sunday sales, is a proper exercise of legislative 
power and does not violate equal protection of the laws 
under U.S. Const., amend. XIV, § 1 and N.M. Const., art. 
II, § 18, nor the prohibitions of the furtherance and estab- 
lishment of religion clause of U.S. Const., amend. I and 
this section. Pruey v. Dep't of Alcoholic Beverage Control, 
1986-NMSC-018, 104 N.M. 10, 715 P.2d 458. 

Wrongful decision to perform autopsy. — In an ac- 
tion for damages on the basis of a wrongful decision to 
perform an autopsy on decedent, causing emotional dis- 
tress to family members because the body was not han- 
dled according to traditional Navajo religious beliefs, a 
count alleging interference with plaintiffs’ free exercise of 
religion was dismissed since the state had given no con- 
sent to be sued and there was no express waiver for the 
state medical examiner under the Tort Claims Act. Begay 
v, State, 1985-NMCA-117, 104 N.M. 483, 723 P.2d 252, 
rev'd, Smialek v, Begay, 1986-NMSC-049, 104 N.M. 375, 
721 P.2d 1306, cert. denied, 479 U.S. 1020, 107 S.Ct. 677, 
93 L.Ed. 2d 727 (1986). 

Taxation of fraternal benefit societies, — Fact 
that fraternal benefit societies meeting certain qualifi- 
cations were exempted from former 2% privilege tax did 
not render the tax invalid as contravening the guaran- 
tees in respect to religious worship where members of 
any religious faith or order could organize an exempt 
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society. Sovereign Camp, W.O.W. v. Casados, 21 F. Supp. 
989 (D.N.M. 1938), aff'd, 305 U.S. 558, 59 S. Ct. 79, 83 L. 
Ed. 352 (1938). 

Oaths by witnesses and jurors. — Defendant's con- 
tention that by requiring an oath by witnesses and jurors, 
the state "openly fostered religion," when made without 
any showing that the defendant was affected thereby, 
was at best a species of harmless error. State v. Deats, 
1971-NMCA-089, 82 N.M. 711, 487 P.2d 139. 

Church autonomy doctrine prevents civil legal en- 
tanglement between government and religious establish- 
ments by prohibiting courts from trying to resolve dis- 
putes related to ecclesiastical operations and protects free 
exercise of religion by limiting the possibility of civil in- 
terference in the working of religious institutions. Celnik 
v. Congregation B'Nai Israel, 2006-NMCA-039, 139 N.M. 
252, 131 P.3d 102. 

Church autonomy doctrine prohibits secular ad- 
judication of certain claims brought against reli- 
gious organizations by their employees, — District 
court properly dismissed suit for prima facie tort brought 
by a long-tenured rabbi against his congregation after he 
was terminated because application of the intrusive bal- 
ancing test called for-under the prima facie tort analysis 
would require the court to intervene into how the congre- 
gation treats and selects its ecclesiastical leaders contrary 
to the principles of the church autonomy doctrine. Celnik 
v, Congregation B'Nai Israel, 2006-NMCA-039, 139 N.M. 
252, 131 P.3d 102. 

Church autonomy doctrine applies only if judicial 
resolution of claims would violate the first amendment. 
The immunity afforded by the church autonomy doctrine 
is not triggered simply by the subject matter of the com- 
plaint. Galetti v. Reeve, 2014-NMCA-079. 

Church autonomy doctrine did not prohibit secu- 
lar adjudication of claims not rooted in religious be- 
liefs. — Where plaintiff was employed as a principal and 
teacher at a religious school operated by the association; 
plaintiff sued the defendants for wrongful termination, 
asserting claims against the association for breach of con- 
tract and against the individual defendants for retaliatory 
discharge, violation of the New Mexico Human Rights Act, 
intentional interference with contract, and defamation 
and for damages, plaintiff claims were not barred by the 
church autonomy doctrine because plaintiff's claims could 
be resolved without any religious entanglement. Galetti v. 
Reeve, 2014-NMCA-079. 

School credit for bible study courses. — The legis- 
lature may not enact laws permitting the public schools 
in New Mexico to grant credit to pupils for bible study or 
other religious courses taught in a church Sunday school 
by nonaccredited ministers or other Sunday school teach- 
ers. 1967 Op. Att'y Gen. No. 67-48, 

Vouchers for private school education. — Tuition 
assistance in the form of vouchers for private education 
may constitute a violation of the state establishment 
clause, if the schools involved are primarily sectarian. 
1999 Op. Att'y Gen. No. 99-01. 

Nuns teaching in public schools. — This section and 
N.M. Const., art. XII, § 9, prevent there being anything in 
the law to prohibit the payment of Sisters who are quali- 
fied and employed to teach in our public schools, 1939-40 
Op. Att'y Gen. No, 39-3101. 

Employment of chaplains at state penal institu- 
tions. — There is nothing unconstitutional in the employ- 
ment of chaplains at a state penal institution for coun- 
seling purposes. There would be nothing unconstitutional 
in the chaplains being hired to render general counseling 
services to any inmate who should desire to avail himself 
of the same. 1957-58 Op. Att'y Gen. No, 57-103. 

Law reviews. — For comment, "Compulsory School At- 
tendance - Who Directs the Education of a Child? State v. 
Edgington," see 14 N.M. L. Rev, 453 (1984). 
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For annual survey of New Mexico property law, see 16 
N.M..L, Rev. 59 (1986). 

For article, "The Free Exercise Rights of Native Ameri- 
cans and the Prospects for a Conservative Jurisprudence 
Protecting the Rights of Minorities," see 23 N.M. L. Rev. 
187 (1993). 

For note, "Constitutional Law - New Mexico Federal 
Court Rejects Government's Attempt to Determine Mem- 
bership Eligibility in a Religion: United States v. Boyll," 
see 23 N.M. L, Rev. 211 (1993). 

Am. Jur. 2d, A.L.R. and C.J.S. references. 
Am, Jur, 2d Constitutional Law §§ 409, 464 to 495. 

Releasing public school students from attendance for 
purpose of receiving religious instruction, 2 A.L.R.2d 1371. 

Deed discriminating or imposing restrictions against 
persons on account of religion, 3 A.L.R.2d 466. 

Restrictive covenants, conditions or agreements in re- 
spect of real property discriminating against persons on 
account of race, color or religion, 3 A.L.R.2d 466. 

Compulsory education law: religious beliefs of parents 
as defense to prosecution for failure to comply with, 3 
A.L.R.2d 1401. 

Loud speakers: public regulation and prohibition of 
broadcasts in streets and other public places as. infringe- 
ment of religious freedom, 10 A.L.R.2d 627. 

Chemical treatment of public water supply, statute, or- 
dinance or other measure involving, as interference with 
religious freedom, 43 A.L.R.2d 453. 

Wearing of religious garb by public school teachers, 60 
A.L.R.2d 300, 

Zoning regulations as affecting churches, 74 A.L.R.2d 
377, 62 A.L.R.3d 197. 

Use of public school premises for religious purposes 
during nonschool time, 79 A.L.R.2d 1148, 

Public payment of tuition, scholarship or the like, to 
sectarian school, 81 A.L.R.2d 1309. 

Constitutionality of furnishing free textbooks to sectar- 
ian school or student therein, 93 A.L.R.2d 986. 

Jury service, religious belief as ground for exemption or 
excuse from, 2 A.L.R.3d 1392. 

Compulsory medical care for adult, power of courts or 
other public agencies, in the absence of statutory author- 
ity, to order, 9 A.L.R.3d 1391. 

Prisoners, provision of religious facilities for, 
A.L.R.3d 1276. 

Drugs: free exercise of religion as defense to prosecution 
for narcotic or psychedelic drug offense, 35 A.L.R.3d 939. 

Public property: erection, maintenance or display of re- 
ligious structures or symbols on as violation of religious 
freedom, 36 A.L.R.3d 1256. 

Adoption: religion as factor in adoption proceedings, 48 
A.L.R.3d 383. 

What constitutes "church," "religious use" or the like 
within zoning ordinance, 62 A.L.R.3d 197. 

Validity, under establishment of religion clause of 
federal or state constitution, of making day of religious 
observance a legal holiday, 90 A.L.R.3d 728. 

Regulation of astrology, clairvoyancy, fortune-telling, 
and the like, 91 A.L.R.3d 766. 

Power of court or other public agency to order medical 
treatment for child over parental objections not based on 
religious grounds, 97 A.L.R.3d 421, 

Validity, under federal and state establishment of 
religion provisions, of prohibition of sale of intoxicating 
liquors on specific religious holidays, 27 A.L.R.4th 1155. 

Judicial review of termination of pastor's employment 
by local church or temple, 31 A.L.R.4th 851. 

Validity, under state constitutions, of private shopping 
center's prohibition or regulation of political, social, or re- 
ligious expression or activity, 38 A.L.R.4th 1219, 

Liability of religious association for damages for inten- 
tionally tortious conduct in recruitment, indoctrination, or 
related activity, 40 A.L.R.4th 1062. 
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Validity of local or state denial of public school courses 
or activities to private or parochial school students, 43 
A.L.R.4th 776. 

Invasion of privacy by a clergyman, church, or religious 
group, 67 A.L.R.4th 1086. 

Cause of action for clergy malpractice, 75 A.L.R.4th 750. 

Liability of church or religious society for sexual mis- 
conduct of clergy, 5 A.L.R.5th 530. 

Power of court or other public agency to order medi- 
cal treatment over parental religious objections for 
child whose life is not immediately endangered, ot 
A.L.R.5th 248. 

Free exercise of religion as applied to individual's objec- 
tion to obtaining or disclosing social security number, 93 
A.L.R.5th 1. 

First Amendment challenges to the display of religious 
symbols on public property, 107 A.L.R.5th' 1. 

Effect of First Amendment on jurisdiction of National 
Labor Relations Board over labor disputes involving em- 
ployer operated by religious entity, 63 A.L.R. Fed. 831. 
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Validity, construction, and application of provisions of 
§ 702 of Civil Rights Act of 1964 (42 USCS § 2000e-1) 
exempting activities of religious organizations from op- 
eration of Title VII Equal Employment Opportunity provi- 
sions, 67 A.L.R. Fed. 874. 

Constitutionality of teaching or suppressing teaching 
of Biblical creationism or Darwinian evolution theory in 
public schools, 102 A.L.R. Fed. 537. 

Constitutionality of teaching or otherwise promoting 
secular humanism in public schools, 103 ALL, R. Fed. 
538. 

Constitutionality of regulation or policy govern- 
ing prayer, meditation, or "moment of silence" in public 
schools, 110 A.L.R. Fed. 211. 

' Bible distribution or use in public schools - modern 
cases, 111 A.L.R. Fed. 121. 

What constitutes "hybrid rights" claim under halon 
ment Div,, Dep't of Human Resources v. Smith, 494 US. 
872, 110 S. Ct. 1595, 108 L. Ed. 2d 876, 163 A.L.R. Fed. 493. 

16A C.J.S. Constitutional Law §§ 513 to 538, 


Sec. 12. [Trial by jury; less than unanimous verdicts in civil cases. | 


The right of trial by jury as it has heretofore existed shall be secured to all and remain invio- 
late. In all cases triable in courts inferior to the district court the jury may consist of six. The 
legislature may provide that verdicts in civil cases may be rendered by less than a unanimous 


vote of the jury. 


Cross references. — For right to impartial jury, see 
N.M. Const., art. IT, § 14. 

For provisions relating to grand jury, see N.M. Const., 
art. IT, § 14. 

For number of jurors in cases in probate court, see N.M. 
Const., art. VI, § 23. 

See Kearny Bill of Rights, cl. 5 in Pamphlet 3. 

For right to jury in metrepautan courts, see 34-8A-5 
NMSA 1978. 

For. statutory provisions raed to drawing and:em- 
paneling juries, see 38-5-1 NMSA 1978 et seq. 

For right to jury in probate court, see 45-1-306 NMSA 
1978. 

For jury trial in civil cases in district court, see Rule 1- 
038 NMRA. ; 

For jury trial in criminal cases in district court, see Rule 
5-605 NMRA. 

For jury trial in civil cases in magistrate court, see ane 
2-602 NMRA. 

For jury trial in criminal cases in magistrate court, see 
Rule 6-602 NMRA, 

For jury trial in civil cases in metropolitan court, see 
Rule 3-602 NMRA. 

For jury trial in criminal cases in metropolitan court, 
see Rule 7-602 NMRA, 

Comparable provisions. — Idaho Const., art. I, § 7. 

Iowa Const., art. I, § 9. 

Montana Const., art. II, § 26, 

Utah Const,, art. I,,§ 10. 

Wyoming Const., art. I, § 9, 


ANNOTATIONS 


I... GENERAL CONSIDERATION. 
Il. WAIVER OF JURY. 
III. CASES NOT TRIABLE BY JURY. 


I, GENERAL CONSIDERATION, 


The constitutional right to trial by jury applies in 
cases brought under the Medical Malpractice Act. 
— Because causes of action brought under the Medical 
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Malpractice Act (MMA), NMSA 1978, §§ 41-5-1 to. -29, 
can be more generally described as causes of action in 
common-law medical negligence, and claims of common- 
law medical negligence were triable to a jury at the time 
the New Mexico Constitution was adopted and took ef- 
fect, the constitutional right to trial by jury attaches to 
causes of action brought under the MMA. Siebert v. Okun, 
2021-NMSC-016, overruling in part Salopek v. Friedman, ° 
2013-NMCA-087, 308 P.3d 189. 

"Inviolate" construed. — An inviolate right is one that 
must remain intact and unbroken, but an inviolate right is 
not beyond the reach of regulation, so long as that regula- 
tion does not substantially impair the core essence of the 
right. Siebert v, Okun, 2021-NMSC-016, overruling in part 
Salopek v. Friedman, 2013-NMCA-087, 308 P.3d 139. 

The Medical Malpractice Act’s nonmedical, nonpu- 
nitive damages cap does not invade the province of 
the jury. — Where plaintiff successfully sued defendants 
for medical malpractice under the Medical Malpractice Act 
(MMA), NMSA 1978, 8§ 41-5-1 to -29, and where, follow- 
ing the return of the jury’s verdict, defendants moved to 
reduce the jury award of $2,600,000 to conform with the 
$600, 000 cap on all nonmedical and nonpunitive damages 
in MMA actions, and where the district court denied defen- 
dants’ motion, concluding that the MMA nonmedical, non- 
punitive damages cap infringed the state constitutional 
right to a trial by jury, the district court erred in denying 
defendants’ motion, because the MMA nonmedical, non- 
punitive damages cap merely gives legal consequence to 
the jury's finding on damages and does not violate a plain- 
tiffs right to a jury trial under NM Const., Art. II, Sec. 12. 
Siebert v. Okun, 2021-NMSC-016, overruling in part Salo- 
pek v. Friedman, 2018-NMCA-087, 308 P.3d 139. 

Cap on medical malpractice damages does not 
violate the right to trial by jury. — The cap on medical 
malpractice damages in 41-5-6 NMSA 1978 does not vio- 
late the right to trial by jury under Article II, Section 12 
of the constitution of New Mexico. Salopek v. Friedman, 
2013-NMCA-087. 

Right to jury trial not denied. — Where defendant 
was tried without a jury in municipal court for DWI, third 
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offense in violation of a municipal ordinance which pro- 
vided that the maximum penalty for the charge was one 
hundred seventy-nine days imprisonment, the ordinance 
did not unconstitutionally limit defendant's right to a jury. 
City of Rio Rancho v. Mazzei, 2010-NMCA-054, 148 N.M. 
553, 239 P.3d 149, cert. denied, 2010-NMCERT-005, 148 
N.M. 575, 240 P.3d 1049. 

Right to a jury trial under the federal constitu- 
tion not implicated. — If a jury is instructed on the es- 
sential elements of the crime with which the defendant 
is charged, and the instruction requires the jury to find 
those elements beyond a reasonable doubt, the defen- 
dant has been accorded the procedure required to pro- 
tect the presumption of innocence, so where defendant 
was charged with involuntary manslaughter, and where 
the jury instruction included all of the elements of the 
charged crime, but also included an additional element, 
the additional element did not become an essential ele- 
ment of the crime, and defendant's right to a jury trial 
under the federal constitution was not implicated. State v. 
Carpenter, 2016-NMCA-058, 

A defendant has a right to a jury determination 
of the facts that would support enhancement of his sen- 
tence. State v, King, 2007-NMCA-180, 142 N.M. 699, 168 
P.3d 1123, cert. quashed, 2007-NMCERT-011, 143 N.M. 
157, 173 P.8d 764. 

Entry of summary judgment does not violate the 
right to a jury trial. — Neither the Seventh Amend- 
ment to the United States Constitution nor Article II, 
Section 12 of the Constitution of New Mexico creates an 
absolute right to a jury trial in all civil cases, but instead 
they preserve the existing common law right to have the 
facts of a case tried by a jury, and rules governing and 
permitting entry of summary judgment do not violate the 
right to have a jury decide a case. The summary judgment 
process differentiates issues, and sometimes cases, that 
may be resolved as matters of law from those to which 
a constitutional right to a jury exists. N.M. Law Group v. 
Byers, 2018-NMCA-023, cert. denied. 

Where plaintiff filed a motion for summary judg- 
ment in a dispute over legal fees, and where defendant 
responded to the motion, but did not dispute that he 
agreed to pay plaintiff for legal services, that plaintiff 
provided such services, including representation in two 
criminal cases, and that defendant had not fully paid 
plaintiffs bill for those services, the trial court did not 
err in granting plaintiff's motion for summary judgment 
or in denying defendant's motion to vacate the adverse 
summary judgment, because the district court was not 
called upon to decide any questions of fact in granting 
the motion for summary judgment, and therefore no 
jury trial was necessary and no right to such trial was 
violated. N.M. Law Group v. Byers, 2018-NMCA-023, 
cert. denied. 

Presence of interpreter during jury delibera- 
tions. — Once an interpreter for non-English speaking 
jurors has been given the mandatory interpreters' oath 
to interpret testimony correctly, the interpreter is autho- 
rized to be in the jury room during jury deliberations to 
assist non-English speaking jurors and no presumption 
of prejudice arises. State v. Pacheco, 2007-NMSC-009, 141 
N.M. 340, 155 P.3d 745, rev'g 2006-NMCA-002, 138 N.M. 
737, 126 P.3d 553. 

Where interpreter was present while jury delib- 
erated defendant's guilt or innocence without the 
benefit of an oath or instruction to ensure that the inter- 
preter neither participate in or interfere with the jury's 
deliberations, there is a presumption of prejudice. State 
v, Pacheco, 2006-NMCA-002, 138 N.M. 737, 126 P.3d 553, 
rev'd, 2007-NMSC-009, 141 N.M. 340, 155 P.3d 745, 

Interpreter's oath insufficient. — Where the trial 
court only required an interpreter to take an oath to faith- 
fully and impartially translate the witness's testimony, 
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this oath was insufficient to safeguard against interfer- 
ence, or the appearance of interference, with the jury's 
deliberations. State v, Pacheco, 2006-NMCA-002, 138 N.M. 
737, 126 P.38d 553, rev'd, 2007-NMSC-009, 141 N.M. 340, 
155 P.3d 745. 

Juror's inability to understand English. — It is a 
violation of this section and art. II, § 14, to allow one un- 
qualified juror to serve in a criminal cause for the reason 
that any verdict rendered in such a situation would be less 
than unanimous; and a juror who does not possess a work- 
ing knowledge of English is unable to serve, in the absence 
of an interpreter, because he cannot possibly understand 
the issues or evaluate the evidence to arrive at an indepen- 
dent judgment as to the guilt or innocence of the accused. 
When the court learns in the midst of the jury's delibera- 
tions that one juror does not understand English very well, 
it should conduct a summary hearing to determine for it- 
self the ability of the juror in question to understand Eng- 
lish. State v. Gallegos, 1975-NMCA-125, 88 N.M. 487, 542 
P.2d 832, cert. denied, 89 N.M. 6, 546 P.2d 71. 

A case was remanded for the trial court to certify the 
record as to the details of any communications between 
the court and jury as to a jury member not understand- 
ing English, and to conduct an evidentiary hearing into 
whether the state could overcome a presumption of preju- 
dice from the defendant's absence during these communi- 
cations, and to determine whether the defendant was ac- 
corded his right to a jury of 12. Irrespective of the proper 
preservation of error by the defendant, it was the duty of 
the trial court to make a record and rule upon any pos- 
sible miscarriage of justice that could have constituted 
fundamental error, State v, Escamilla, 1988-NMSC-066, 
107 N.M. 510, 760 P.2d 1276, 

This section and art. II, § 14 compared. — The dif- 
ference in the purposes of this section and art. II, § 14 is 
that this section guarantees a trial by jury and § 14 pro- 
vides, among other things, that the trial shall be by an 
"impartial" jury. State v. Sweat, 1967-NMCA-021, 78 N.M. 
512, 433 P.2d 229. ; 

This section guarantees a trial by jury and art, II, § 14 
provides, among other things, that the trial shall be by an 
"impartial" jury. By impartial jury is meant a jury where 
each and every one of the 12 members constituting the 
jury is totally free from any partiality whatsoever. "Impar- 
tial" is defined in Webster's New International Diction- 
ary (2nd Ed.), as "not partial; not favoring one more than 
another; treating all alike; unbiased; equitable; fair; just." 
Accordingly, the jury which one charged with crime is 
guaranteed is one that does not favor one side more than 
another, treats all alike, is unbiased, equitable, fair and 
just. If any juror does not have these qualities, the jury 
upon which he serves is thereby deprived of its quality of 
impartiality. State v. Pace, 1969-NMSC-055, 80 N.M. 364, 
456 P.2d 197. 

Members of jury panel array under 21 years of 
age. — In a burglary trial, where the jury panel array 
may have included three jurors under the age of 21, but 
the members of the petit jury, none of whom were under 
21, were selected and qualified according to statute, and 
defendant did not show that he suffered any prejudice, his 
motion to quash for lack of a fair and impartial jury was 
without merit. State v, Chavez, 1974-NMCA-091, 86 N.M. 
625, 526 P.2d 219. 

Procedure to be followed in securing right to 
jury. — The right to trial by jury as guaranteed by the 
constitution is to be distinguished from the procedure to 
be followed in securing the right. Reasonable regulatory 
provisions, although different in form and substance from 
those in effect at the adoption of the constitution, do not 
abridge, limit or modify the right which is to remain in- 
violate, Carlile v. Continental Oil Co., 1970-NMCA-051, 81 
N.M. 484, 468 P.2d 885, 
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The supreme court has power to regulate pleading, 
practice and procedure, and this power may be applied to 
regulate the procedure to be followed in securing the right 
to a jury trial, but it may not be used to prohibit entirely 
the right to jury trial which, under the constitution, is to 
remain inviolate, State v. Chavez, 1975-NMCA-119, 88 
N.M. 451, 541 P.2d 631. 

Rule 38(d), N.M.R. Civ. P. (see now Rule 1-038D NMRA), 
does not contravene this section and is a reasonable 
procedural regulation. Carlile v. Continental Oil Co., 
1970-NMCA-051, 81 N.M. 484, 468 P.2d 885. 

A constitutional guaranty of the right of trial by jury 
does not preclude the adoption of reasonable rules of 
court providing that a litigant shall not be entitled to a 
jury trial unless he makes demand within the time and 
in the manner specified by the rule. Carlile v. Continental 
Oil Co., 1970-NMCA-051, 81 N.M. 484, 468 P.2d 885. 

Although right to trial by jury is guaranteed, one rely- 
ing thereon must assert it in appropriate form. Knabel v. 
Escudero, 1927-NMSC-082, 32 N.M. 311, 255 P. 633. 

Once jury trial ordered, court not to withdraw. 
— Under Rule 1-039B NMRA once the parties consent to 
try an issue before a jury and the court orders a jury trial 
pursuant to the stipulation, the trial court cannot with- 
draw the legal issues from the jury on the ground that 
there are also equitable issues involved. Peay v. Ortega, 
1984-NMSC-071, 101 N.M. 564, 686 P.2d 254. 

Shareholder's derivative suits. — If a shareholder's 
derivative suit raises legal claims or issues as to which 
the corporation is entitled to a jury trial, those claims 
or issues should be tried by a jury on demand. Scott v, 
Woods, 1986-NMCA-076, 105 N.M. 177, 730 P.2d 480, cert. 
quashed, 105 N.M. 26, 727 P.2d 1341, 

Excusing prospective juror. — It is within the 
trial court's discretion as to whether a prospective juror 
should be excused, and the trial court's decision will not 
be disturbed unless there is a manifest error or a clear 
abuse of discretion. State v, Cutnose, 1975-NMCA-021, 87 
N.M. 300, 5382 P.2d 889, overruled by State v, McCormack, 
1984-NMSC-006, 100 N.M. 657, 674 P.2d 1117. 

Trial in federal courthouse. — Where the trial was 
before a jury of the county where crime was committed, 
and was presided over by the judge of the district in which 
the county is located, appellant was denied none of the 
rights guaranteed her by this section and N.M. Const., art. 
II, § 14, notwithstanding the trial was in a federal court- 
house. Smith v. State, 1968-NMSC-144, 79 N.M. 450, 444 
P.2d 961. 

Determination of competency to stand trial. — 
Where defendant moved for a jury trial on the question 
of his competency, the trial court should have determined, 
after an evidentiary hearing, whether there was reason- 
able doubt as to defendant's competency, and if the trial 
court ruled there was reasonable doubt, the issue was for 
the jury to decide. State v. Chavez, 1975-NMCA-119, 88 
N.M. 461, 541 P.2d 6381. 

In that class of cases where the right to a trial by jury 
existed prior to the constitution, it cannot be denied by the 
legislature. To the extent that 31-9-1 NMSA 1978 elimi- 
nates the right toa jury determination on the question of 
mental capacity’to stand trial, it violates this section and 
is void. State v. Chavez, 1975-NMCA-119, 88 N.M. 451, 541 
P.2d 631. 

Rule 35(b) (see now Rule 5-602 B NMRA) does more 
than regulate the procedure for securing a jury trial; and 
to the extent that it eliminates the right to a jury de- 
termination on the question of mental capacity to stand 
trial, it violates this section and is void. State v, Chavez, 
1975-NMCA-119, 88 N.M. 451, 541 P.2d 631. 

Right of juvenile to jury trial. — At the time of the 
adoption of the state constitution, a juvenile could not have 
been imprisoned, without a trial by jury. This being true, 
no change in terminology or procedure may be invoked 
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whereby incarceration could be accomplished in a manner 
which involved denial of the right to jury trial. Peyton v. 
Nord, 1968-NMSC-027, 78 N.M. 717, 437 P.2d 716. 

Prior to the adoption of the state's first juvenile law in 
1917, a minor charged with having committed a criminal 
offense was handled no differently than an adult. Under 
the provisions of this section, which reads in part, "the 
right of trial by jury as it has heretofore ‘existed shall 
be secured to all and remain inviolate," he would have 
been entitled to have his guilt determined by a jury be- 
fore he could have been imprisoned. Peyton v. Nord, 
1968-NMSC-027, 78 N.M. 717, 437 P.2d 716. 

This section does not entitle a delinquent child to a jury 
trial in all instances. State v. Doe, 1977-NMCA-092,90 
N.M. 776, 568 P.2d 612. : 

The fact that the jury chooses not to believe de- 
fendant does not amount to a denial of a jury trial. State 
v. Crouch, 1967-NMSC-093, 77 N.M. 657, 427 P.2d 19. 

Directed verdicts. — The all important consideration 
in determining whether to direct a verdict in a civil action 
is that a party has the constitutional right to have con- 
troverted questions of fact settled by the jury. Sanchez v, 
Gomez, 1953-NMSC-058, 57 N.M. 383, 259 P.2d 346. 

Where the evidence is controverted, even though, to 
the presiding judge, the possibility of a recovery by the 
plaintiff may appear remote and even though the court 
may be motivated in its action in directing the verdict by 
a sincere desire to spare the plaintiff from the further and 
additional expense which more prolonged proceedings 
may entail, the party aggrieved may not in such manner 
be deprived of a jury determination. Sanchez v. Gomez, 
1953-NMSC-053, 57 N.M. 383, 259 P.2d 346. 

Order compelling arbitration’ was not unconstitu- 
tional on the ground that it deprived defendants of their 
right to a jury trial without a knowing or intentional 
waiver. The order was final, and defendants were required 
to file an appeal to pressure their right to a jury trial. Ly- 
man v. Kern, 2000-NMCA-0138, 128 N.M. 582, 995 P.2d 
504, cert. denied, 128 N.M. 688, 997 P.2d 820. 

Compulsory arbitration is constitutional. — The 
procedures used in judicial tribunals need not be used in 
compulsory arbitration, so long as the arbitration proce- 
dures are sufficient to guarantee a fair proceeding. There- 
fore, the provisions of 22-10-17.1 NMSA 1978 (recompiled 
as 22-10A-28 NMSA 1978) mandating compulsory arbi- 
tration of the grievances of discharged school employees 
do not violate an employee's right of access to the courts, 
or right to jury trial; nor do these provisions unconstitu- 
tionally delegate power to a nonjudicial tribunal. Board 
of Educ. v. Harrell, 1994-NMSC-096, 118 N.M. 470, 882 
P.2d 511, 

Quiet title action. — In suit to quiet title, where com- 
plaint alleges that defendants are in possession of land in 
question, are cultivating it and have fenced it, and answer 
sets up title, possession and right to possession in defen- 
dants, defendants have a constitutional right to trial by 
jury, and court is without jurisdiction to try case as a suit 
in equity. Pankey v, Ortiz, 1921-NMSC-007, 26 N.M. 575, 
195 P. 906, 30 A.L.R. 92. 

One charged with a misdemeanor not of the class 
triable to a justice of the peace is entitled to a jury 
trial. State v, Jackson, 1967-NMCA-001, 78 N.M. 29, 427 
P.2d 46. 

Selling liquor without a license, — At the time of 
the adoption of the constitution and immediately prior 
thereto, a person charged with selling alcoholic liquor 
without a license had the right to a trial by jury. State v. 
Jackson, 1967-NMCA-001,78 N.M, 29, 427 P.2d 46. 

Change of venue. — "Right to trial by jury" is in 
no respect impaired by statute authorizing change of 
venue, upon state's application, when fair trial cannot 
be had in county of original venue. State v. Holloway, 
1914-NMSC-086, 19 N.M. 528, 146 P. 1066, 
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Trial by jury. — Insureds' claim that a state's imposi- 
tion of a mandatory arbitration clause in all title insur- 
ance policies was a violation of their state constitutional 
and seventh amendment right to a trial by jury was up- 
held. Lisanti v. Alamo Title Ins. of Tex,, 2001-NMCA-100, 
131 N.M. 334, 35 P.3d 989, aff'd in part, rev'd in part, 
2002-NMSC-082, 132 N.M. 750, 55 P.8d 962. 


Il. WAIVER OF JURY. 


Waiver of right to jury. — Accused in felony case 
may. waive right to trial by jury. State v, Hernandez, 
1942-NMSC-010, 46 N.M. 134, 123 P.2d 387. 

Although person accused of felony may consent to trial 
without jury, case may not be tried without jury over 
state's objection. State ex rel. Gutierrez v. First Judicial 
Dist. Court, 1948-NMSC-011, 52 N.M. 28, 191 P.2d 334. 

The right to a jury trial is a privilege which may be 
waived, and if a right to jury trial existed in a case where 
appellant was charged with giving alcoholic beverages to 
minors, appellant, by proceeding without demand or ob- 
jection to trial before the court without a jury, waived the 
privilege granted by the constitution. State v. Marrujo, 
1968-NMSC-118, 79 N.M. 363; 443 P.2d 856. 

In order to effect waiver of a jury in felony cases, the 
consent of government counsel and the sanction of the 
court must be had, in addition to the express and in- 
telligent consent of the defendant. State v. Marrujo, 
1968-NMSC-118, 79 N.M. 363, 4438 P.2d 856. 

By pleading guilty the defendant admits the acts well 
pleaded in the charge, waives all defenses other than that 
the indictment or information charges no offense, and 
waives the right to trial and the incidents thereof, and the 
constitutional guarantees with respect to the conduct of 
criminal prosecutions, including right to jury trial, right 
to counsel subsequent to guilty plea and right to remain 
silent. State v. Daniels, 1968-NMSC-089, 78 N.M. 768, 438 
P.2d 512. 

The safeguards required for waiver of a jury in felony 
cases has never been extended to misdemeanors. State v. 
Marrujo, 1968-NMSC-118, 79 N.M. 363, 448 P.2d 856. 

A defendant charged with a petty offense or a misde- 
meanor, represented by counsel, who proceeds without 
objection to trial before the court without a jury, thereby 
waives the privilege of a jury trial if one is granted in the 
particular petty offense by the constitution. State v. Mar- 
rujo, 1968-NMSC-118, 79 N.M. 363, 443 P.2d 856. 

The jury may be waived but, insofar as a juvenile is 
concerned, this should be permitted only when advised 
by counsel and it is amply clear that an understanding 
and intelligent decision has been made. If a juvenile, af- 
ter considering all the advantages and disadvantages 
attendant thereon, and having been advised by counsel, 
waives a trial by jury, then the benefits generally felt to 
attach through trial to the court would be his. Peyton v. 
Nord, 1968-NMSC-027, 78 N.M. 717, 487 P.2d 716. 

Remand was required for an evidentiary hearing con- 
cerning whether defendant voluntarily, knowingly, and 
intelligently waived his right to a jury trial at the time 
of denial of his counsel's request for a continuance be- 
cause of illness. State v. Aragon, 1997-NMCA-087, 123 
N.M. 803, 945 P.2d 1021, cert. denied, 123 N.M. 626, 944 
P.2d 274. ' . 

Trial court's conclusion that defendant waived his right 
to-a jury trial was supported by defendant's testimony 
that he understood his decision to proceed at a bench trial, 
that he’ made the decision after discussing his options 
with counsel, that he understood the choice before him, 
that he suffered no mental defect which would render his 
decision suspect, and that his counsel did not apply pres- 
sure or otherwise induce him into waiving his right. State 
v. Aragon, 1999-NMCA-060, 127 N.M. 3938, 981 P.2d 1211, 
cert. denied, 127 N.M. 389, 981 P.2d 1207. 
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Child's right to waive jury trial. — A child may 
waive his or her right to a jury trial without the state's 
concurrence. In re Christopher K., 1999-NMCA-157, 128 
N.M. 406, 993 P.2d 120, 

Sentence enhancement. Where the defendant 
was not informed of acts that would constitute suffi- 
cient evidence of aggravating circumstances when he 
entered into a plea agreement, the defendant's waiver 
of his right to a jury trial in the plea agreement was not 
a voluntary and intelligent waiver of his right to a jury 
trial on the sentence enhancement factors. State v. King, 
2007-NMCA-130, 142 N.M. 699, 168 P.8d 1128, cert. 
quashed, 2007-NMCERT-011, 143 N.M. 157, 173 P.3d 764. 

In suit to deprive one of the possession of real 
estate, this section of the constitution grants a right to 
a jury trial to the one in possession. This right, however, 
can be waived by the defendant in possession affirma- 
tively seeking to quiet title in himself. Griego v. Roybal, 
1968-NMSC-077, 79 N.M. 273, 442 P.2d 585. 


III, CASES NOT TRIABLE BY JURY. 


Eminent domain proceedings. — It was the purpose 
of the constitution framers to retain the right to trial by 
jury as it heretofore existed in the territory of New Mexico 
except in "special proceedings" unless express provision 
for jury trial was included therein. Eminent domain pro- 
ceedings are "special proceedings." El Paso Elec. v. Real 
Estate Mart, Inc., 1982-NMCA-101, 98 N.M. 490, 650 P.2d 
12, cert. denied, 98 N.M. 478, 649 P.2d 1391. 

Criminal contempt is not triable by jury. State v. 
Magee Publishing Co., 1924-NMSC-023, 29 N.M. 455, 224 
P. 1028, 38 A-L.R. 142, overruled in part, State v. Morris, 
1965-NMSC-113, 75 N.M. 475, 406 P.2d 349. 

So long as the fine for criminal contempt which is, or 
may be, imposed is not more than $1,000, there is no 
federal constitutional right to jury trial as the crime 
is a petty offense. Seven Rivers Farm, Inc. v. Reynolds, 
1973-NMSC-039, 84 N.M. 789, 508 P.2d 1276. 

Action by dissenting shareholder. There is no 
statutory or constitutional right to a jury in a proceeding 
brought by a dissenting shareholder based on the right to 
an appraisal of the value of a dissenting shareholder's stock 
for stock valuation created by the legislature. Smith v. First 
Alamogordo Bancorp., Inc., 1992-NMCA-095, 114 N.M. 340, 
838 P.2d 494, cert. denied, 114 N.M. 314, 838 P.2d 468. 

No right to jury trial in paternity proceedings, — 
In a paternity proceeding the putative father is not en- 
titled to a jury trial because such right did not exist at 
common law or by statute at the time the New Mexico 
constitution was adopted. State ex rel. Human Servs. Dep't 
v. Aguirre, 1990-NMCA-083, 110 N.M. 528, 797 P.2d 317. 

No right to jury trial in parental-rights termina- 
tions. — There is no right to a trial by jury in parental 
rights termination proceedings. State ex rel. Children, 
Youth & Families Dep't v. T.J., 1997-NMCA-021, 123 N.M. 
99, 934 P.2d 298, cert. denied, 122 N.M. 808, 932 P.2d 498. 

Violation of city ordinances. — Violation of ordi- 
nance prohibiting use of vile and abusive language is a 
petty offense tried at common law summarily without a 
jury, and may be prosecuted before a police judge without 
a jury. Guiterrez v. Gober, 1939-NMSC-008, 43 N.M, 146, 
87 P.2d 437. 

Prior convictions. — Defendant is not entitled to 
have a jury find the facts of his prior convictions beyond 
a reasonable doubt under this section. State v. Sandoval, 
2004-NMCA-046, 1385 N.M. 420, 89 P.3d 92, cert. denied, 
2004-NMCERT-004, 1385 N.M. 562, 91 P.3d 603. 

Forcible entry and detainer action. — No right to 
trial by jury exists in forcible entry and detainer actions 
in absence of express statutory authority since action is a 
special statutory proceeding, summary in character. Re- 
ece v. Montano, 1943-NMSC-054, 48 N.M. 1; 144 P.2d 461, 
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superseded by statute, State v. James, 1966-NMSC-116, 
76 N.M. 416, 415 P.2d 543. 

Injunctive actions. — In suit to enjoin defendant 
from practicing medicine as a public nuisance, he was not 
entitled to trial by jury. State ex rel. Marron v. Compere, 
1940-NMSC-041, 44 N.M. 414, 103 P.2d 273. 

Mortgage foreclosure. — Parties in mortgage fore- 
closure suit cannot have jury trial upon issue of indebt- 
edness. Young v. Vail, 1924-NMSC-008, 29 N.M. 324, 222 
P. 912, 34 A.L.R, 980, overruled by Evans Financial Corp. 
v, Strasser, 1988-NMSC-053, 99 N.M. 788, 664 P.2d 986. 

Probate court appeals. — No party to a proceed- 
ing brought in probate court and appealed or removed to 
district court under statute is entitled to jury trial as a 
matter of right. In re Sheley's Estate, 1931-NMSC-011, 35 
N.M. 358, 298 P. 942, 

Quiet title action. — Where in a quiet title action nei- 
ther possession nor any other issue at law is in anywise 
involved, and the action is essentially one in equity rather 
than one in the nature of ejectment, or otherwise at law, 
jury trial is properly denied. Harlan v. Sparks, 125 F.2d 
502 (10th Cir. 1942). 

Remittitur. — Remission by plaintiff of part of ver- 
dict at suggestion of trial court, followed by judgment for 
sum remaining, does not deprive defendant of his consti- 
tutional right to have question of damages tried by jury. 
Henderson v. Dreyfus, 1919-NMSC-023, 26 N.M. 541, 191 
P, 442. 

Rescission. — Purchaser of real estate did not have 
the right to trial by jury on a claim for equitable rescission 
under the federal Interstate Land Sales Full Disclosure 
Act or under the state constitution, Las Campanas Lid. 
Partnership v. Pribble, 1997-NMCA-055, 123 N.M. 520, 
943 P.2d 554, 

Trial de novo. — There is no right to jury trial on ap- 
peal to district court from justice court conviction of unlaw- 
ful liquor sales. City of Clovis v. Dendy, 1931-NMSC-007, 
35 N.M. 347, 297 P. 141. 

On appeal from justice of peace, trial de novo in district 
court does not of itself contemplate that there be a jury 
trial, and district court is not bound by procedure and 
rules of justice court. Reece v. Montano, 1943-NMSC-054, 
48 N.M, 1, 144 P.2d 461, superseded by statute, State v. 
James, 1966-NMSC-116, 76 N.M. 416, 415 P.2d 543. 

Driving under influence of intoxicating liquor. — 
Where defendant was convicted by a jury in magistrate 
court of aggravated DWI, first offense, which carried a 
maximum sentence of incarceration of ninety days; de- 
fendant appealed to district court and filed a demand for 
a jury trial; the district court denied defendant's request 
for a jury trial; and at a bench trial, the district court 
found defendant guilty of DWI, the district court did not 
violate defendant's right to a jury trial under the sixth 
amendment of the United States Constitution or Article 
II, Section 12 of the New Mexico Constitution because 
the maximum period of imprisonment was less than six 
months and defendant could not overcome the presump- 
tion that the offense of DWI, first offense, was not a seri- 
ous offense for purposes of the sixth amendment right to a 
jury trial. State v. Cannon, 2014-NMCA-058, cert. denied, 
2014-NMCERT-006. 

Denial of jury trial on charge of driving under the influ- 
ence of intoxicating liquor as prohibited by state law is not 
unconstitutional, since maximum penalty of 90 days in jail 
and $200 fine was not so severe as to remove it from the 
petty offense class. Hamilton v. Walker, 1959-NMSC-047, 
65 N.M. 470, 340 P.2d 407. 

The fact that a conviction under a municipal ordinance for 
drunken driving automatically sets in motion a proper exer- 
cise of the state police power has no connection with or rel- 
evance to the appellant's right to a jury trial. City of Tucum- 
cari v. Briscoe, 1954-NMSC-103, 58 N.M. 721, 275 P.2d 958. 
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Mandatory revocation of the driving license of 
any person convicted under former 64-13-59, 1953 Comp. 
(similar to 66-5-29 NMSA 1978) for a period of one year 
does not deny the right to trial by a jury in district court 
on appeal, in violation of this constitutional section or 
N.M. Const., art. II, § 14. City of Tucumcari v. Briscoe, 
1954-NMSC-108, 58 N.M. 721, 275 P.2d 958. 

Phrase "as it has heretofore existed" refers to the 
right to jury trial as it existed in the territory of New 
Mexico immediately preceding adoption of the constitu- 
tion. Bliss v. Greenwood, 1957-NMSC-071, 63 N.M. 156, 
815 P.2d 228; Guiterrez v. Gober, 1939-NMSC-008, 43 N.M. 
146, 87 P.2d 487; Young v. Vail, 1924-NMSC-003, 29 N.M. 
824, 222 P, 912, 34 A.L.R. 980, overruled by Evans Finan- 
cial Corp. v. Strasser, 1983-NMSC-053, 99 N.M. 788, 664 
P,2d 986; State v. Holloway, 1914-NMSC-086, 19 N.M. 528, 
146 P, 1066, 1915F L.R.A, 922. 

It was the purpose of the constitution framers to retain 
the right of trial by jury, as it theretofore existed in the 
territory of New Mexico, except in special proceedings, for 
which express provision was made in the same instru- 
ment, Seward v. Denver & R.G.R.R,, 1918-NMSC-019, 17 
N.M. 557, 131 P. 980, 46 L.R.A. (n.s,) 242, 

This section is to be applicable only to those cases to 
which this right was secure at the time of the enactment 
of the constitution. State v. Sweat, 1967-NMCA-021, 78 
N.M. 512, 433 P.2d 229. 

The law applicable at the adoption of the constitution in 
reference to right to trial by jury in prosecution by infor- 
mation was preserved by the language of the constitution. 
State v. Jackson, 1967-NMCA-001, 78 N.M. 29, 427 P.2d 46. 

This section does not grant any right of trial by jury, 
but merely continues that which existed in the territory 
preceding adoption of the constitution. Guiterrez v. Gober, 
1939-NMSC-008, 43 N.M. 146, 87 P.2d 437. 

The right to trial by jury which is guaranteed by the con- 
stitution refers to the right as it had existed and was en- 
forced in the territory of New Mexico at the time of the adop- 
tion of the constitution and does not guarantee such right in 
all cases of alleged violations of criminal statutes. Hamilton 
v. Walker, 1959-NMSC-047, 65 N.M. 470, 340 P.2d 407. 

The constitution continues the right to jury trial in that 
class of cases in which it existed either at common law or 
by statute at the time of adoption of the constitution, State 
v, Chavez, 1975-NMCA-119, 88 N.M. 451, 541 P.2d 631. 

The constitution continues the right to jury trial in that 
class of cases in which it existed either at common law 
or by statute at the time of the adoption of the constitu- 
tion and in that class of cases where the right to a trial 
by jury existed prior to the constitution, it cannot be de- 
nied by the legislature. State ex rel. Bliss v. Greenwood, 
1957-NMSC-071, 63 N.M. 156, 315 P.2d 223. 

Multiple crimes arising from single incident. — 
In determining the constitutional right to jury trial of a 
defendant charged with more than one petty crime aris- 
ing from a single incident, a court should consider the 
objective measure of the combined, maximum statutory 
penalties rather than the subjective measure of the ac- 
tual penalty threatened at the commencement of trial. 
State v. Sanchez, 1990-NMSC-012, 109 N.M. 428, 786 
P.2d 42. 

Rule against cumulating possible sentences is over- 
ruled. — The holding of State v. James, 1966-NMSC-116, 
76 N.M, 416, 415 P.2d 543 that potential sentences facing a 
defendant should not be cumulated in determining whether 
the defendant was entitled to a jury trial, but should be 
treated separately, is expressly overruled because the ratio- 
nale supporting the concept of objective measures is more 
in line with the constitutional mandate for jury trials in 
cases in which the possible sentence exceeds six months, 
whether for a single offense or for multiple offenses aris- 
ing from the same incident or transaction. State v. Sanchez, 
1990-NMSC-012, 109 N.M. 428, 786 P.2d 42. 
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Right to jury trial does not apply to juvenile 
amenability determinations, — A determination of 
amenability to treatment or rehabilitation of a youth- 
ful offender pursuant to Section 32A-2-20 NMSA 1978 
is not within the scope of the rule of Apprendi v. New 
Jersey, 5380 U.S. 466, 120 S, Ct. 2348, 147 L. Ed.2d 435 
(2000), and the sixth amendment's guarantee of a jury 
trial does not apply to amenability proceedings. State 
v. Rudy B., 2010-NMSC-045, 149 N.M. .22, 248 P.3d 726, 
rev'g 2009-NMCA-104, 147 N.M. 45, 216 P.3d 810. 

Those misdemeanors triable in district court do not pro- 
vide for a trial by jury unless such crime was of the type 
which enjoyed and permitted trial by jury at the time of the 
adoption of this section. 1963-64 Op. Att'y Gen, No. 64-37. 

Trial by jury in the various state courts is not guaran- 
teed by the federal constitution. United States Const., art. 
III and amend. VI concern defendants before federal courts 
only. Nor is this right extended by U.S. Const. amend. 
XIV, which is limited to the general requirement of due 
process, more particularly concerning the procedural and 
substantive requirements of notice and an opportunity to 
be heard. Within this the states may establish any system 
of criminal courts deemed desirable. The constitution of 
New Mexico granted no new rights so far as the question 
of a right to a jury trial is concerned. This section provides: 
"The right of trial by jury as it has heretofore existed shall 
be secured to all and remain inviolate." 1957-58 Op. Att'y 
Gen. No. 58-36. 

This constitutional provision has been interpreted by 
the New Mexico supreme court to continue the right to 
jury trial in that class of cases where the right to a trial by 
jury existed prior to the constitution of New Mexico. 1963- 
64 Op. Att'y Gen. No. 64-37, 

By this section, the right to trial by jury was guaranteed 
only to the extent that it existed prior to the adoption of 
the constitution. 1957-58 Op. Att'y Gen. No. 58-36. 

This section requires a unanimous verdict in a criminal 
case. 1972 Op. Att'y Gen. No. 72-31. 

Waiver of jury trial in criminal case requires consent of 
the state. 1953-54 Op, Att'y Gen. No. 53-5686. 

No right of trial by jury exists in municipal court in 
"petty" or "minor" cases arising from the violation of city 
ordinances. 1963-64 Op. Att'y Gen, No. 64-37. 

The case of City of Tucumcari v. Briscoe, 58 N.M, 721, 
275 P.2d 958 (1954), specifically holds that the offense 
of driving while intoxicated is within the class denomi- 
nated "petty" and as such is triable without a jury if the 
violation is that of a municipal ordinance. However, it 
should be pointed out that this case appears to be lim- 
ited to municipal ordinances and is not concerned with 
the acts of the state legislature. 1957-58 Op. Att'y Gen. 
No, 58-38. 

In a first offense case of driving while intoxicated, de- 
fendant is not entitled as a right to a jury trial in the dis- 
trict court for the reason that such an offense is deemed 
a "petty" offense in New Mexico pursuant to Gutierrez v. 
Gober, 19389-NMSC-008, 43 N.M. 146, 87 P.2d 437 and City 
of Tucumcari v, Briscoe, 1954-NMSC-1038, 58 N.M. 721, 
275 P.2d 958, 1957-58 Op. Att'y Gen. No. 58-36. 

Driving while intoxicated violations of state statutes in 
district courts tested by the "petty" or "grave" standard do 
not give rise to the right of trial by jury. 1957-58 Op. Att'y 
Gen. No. 58-36. 

In criminal cases over which a justice of the peace has ju- 
risdiction, a defendant is entitled to a jury trial by a six-man 
jury, if demand is timely made (opinion rendered under for- 
mer 36-12-3, 1953 Comp.). 1963-64 Op. Att'y Gen. No. 64-37. 

Law reviews. — For comment, "Juries - New Trial - 
Discovery of Juror's Disqualification or False Answer 
on Voir Dire as Ground for New Trial," see 7 Nat. Re- 
sources J. 415 (1967). 

For article, "Survey of New Mexico Law, 1979-80: Crimi- 
nal Law and Procedure," see 11 N.M. L. Rev. 85 (1981). 
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For article, "Separation of Powers and the Judicial Rule- 
Making Power in New Mexico: The Need for Prudential 
Restraints," see 15 N.M. L. Rev. 407 (1985). 

For annual survey of New Mexico Criminal Procedure, 
see 20 N.M. L. Rev. 285 (1990). 

For note, "Civil Procedure and Constitutional Law: 
Changing New Mexico Remittitur Procedure to Protect 
the Appropriate Balance of Power Between Judge and 
Jury - Allsup's Convenience Stores, Inc, v. North River In- 
surance Co,," see 382 N.M. L. Rev, 277 (2002), 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 47 Am. 
Jur, 2d Jury § 3 et seq. 

Removal of public officer, right to jury trial in proceed- 
ings for, 3 A.L.R. 282, 8 A.L.R. 1476. 

Seizure of property alleged to be illegally used, right to 
jury trial, 17 A.L.R. 568, 50 A.L.R. 97. 

Validity of statute allowing for separation of jury, 34 
A.L.R. 1128, 79 A.L.R. 821, 21 A.L.R.2d 1088. 

Right to consent to trial of criminal case before 12 ju- 
rors, 70 A.L.R. 279, 105 A.L,R. 1114. 

Declaratory judgment action as infringement of right to 
jury trial, 87 A.L.R..1209. 

Right to jury trial in disbarment proceedings, 107 
A.L.R. 692. 

Appearance to demand jury trial as submission to juris- 
diction, 111 A.L.R. 925, 

Deficiency judgment, right to jury trial of issues as to, 
112 A.L.R, 1492. 

Right to jury trial in suit to remove cloud, quiet title or 
determine adverse claims, 117 A.L.R. 9 

Interlocutory ruling of one judge on right to jury trial 
as binding on another judge in same case, 132 A.L.R. 68. 

Right to jury trial as to fact essential to action or de- 
fense but not involving merits thereof, 170 A.L.R. 383. 

Right to jury trial in action under Fair Labor Standards 
Act, 174 A.L.R. 421. 

Insanity: constitutional right to jury trial in proceeding 
for adjudication of incompetency or insanity or for resto- 
ration, 33 A.L.R.2d 1145. 

Mandamus or prohibition as remedy to enforce right to 
jury trial, 41 A.L.R.2d 780. 

Arbitration statute as denial of jury trial, 55 A.L.R.2d 432. 

Consolidated trial upon several indictments or infor- 
mations against same accused, over his objection, 59 
A.L.R.2d 841. 

Substitution of judge: right to jury trial as violated by 
substitution in criminal case, 83 A.L.R.2d 10382. 

Indoctrination by court of persons summoned for jury 
service, 89 A.L.R.2d 197. 

Rule or statute requiring opposing party's consent to 
withdrawal of demand for jury trial, 90 A.L.R.2d 1162. 

Juvenile court delinquency proceedings, right to jury 
trial in, 100 A.L.R.2d 1241. 

Eminent domain: how to obtain jury trial in eminent 
domain: waiver, 12 A,L.R.3d 7. 

Intoxication: motor vehicles: right to trial by jury in 
criminal prosecution for driving while intoxicated or:simi- 
lar offense, 16 A.L.R.3d 13873. 

Right in equity suit to jury trial of counterclaim involv- 
ing legal issue, 17 A.L.R.3d 1821. 

Garnishment: issues in garnishment as triable to court 
or to jury, 19 A.L.R.3d 1393. ° 

Statute reducing number of jurors as violative of right 
to trial by jury, 47 A.L.R.3d 895. 

Former law enforcement officers as qualified jurors in 
criminal cases, 72 A.L.R.3d 958. 

‘Right to jury trial on vacation of judgment, 75 A.L:R.3d 
894. 

Validity and efficacy of accused's waiver of unanimous 
verdict, 97 A.L.R.3d 1253. 

Propriety of sentencing justice's consideration of de- 
fendant's failure or refusal to accept plea bargain, 100 
A.L.R.3d 834. 
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Waiver, after not guilty plea, of jury trial in felony case, 
9 A.L.R.4th 695. 

Validity of agreement, by stipulation or waiver in state 
civil case, to accept verdict by number or proportion 
of jurors less than that constitutionally permitted, 15 
A.L.R.4th 2138. 

Right to jury trial in stockholder" s derivative action, 32 
A.L.R.4th 1111. 

Right of accused, in state criminal trial, to insist, over 
prosecutor’ s or court's objection, on trial by court without 
jury, 37 A.L.R.4th 304. 

Admissibility, at criminal prosecution, of ee 
testimony on reliability of eyewitness testimony, 46 
A.L.R.4th 1047. 

Automobiles: validity and construction of legislation au- 
thorizing revocation or suspension of operator's license for 
“habitual,” "persistent," or "frequent" violations of traffic 
regulations, 48 A.L.R.4th 367. 

Paternity proceedings: right tojury trial, 51 A.L.R.4th 565. 

Right to jury trial in action for retaliatory discharge 
from employment, 52 A.L.R.4th 1141. 

Right to jury trial in state court divorce proceedings, 56 
A.L.R.4th 955, 

Validity of law or rule requiring state court party who 
requests jury trial in civil case to pay costs associated 
with jury, 68 A.L.R.4th 343. 
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Small claims: jury trial rights in, and on appeal from, 
small claims court proceeding, 70 A.L.R.4th 1119. ' 

Validity, construction, and effect of statute limiting 
amount recoverable in dram shop action, 78 A.L.R.4th 542. 

Right to jury trial in action under state civil rights law, 
12 A.L.R.5th 508. 

Use of peremptory challenges to exclude ethnic and ra- 
cial groups, other than Black Americans, from criminal 
jury - post- Batson state cases, 20 A.L.R.5th 398, 

Validity, construction, and application of state statutory 
provisions limiting amount of recovery in medical mal- 
practice claims, 26 A.L.R.5th 245. 

Substitution of judge in state criminal trial, 465 
A.L.R.5th 591, 

Constitutional. right to jury trial in cause of ‘action 
under state unfair or deceptive’ trade practices law, 54 
A.L.R.5th 681. 

Right to jury trial in child neglect, child abuse, or termi- 
nation of parental rights proceedings, 102 A.L.R.5th 227. 

Complexity of civil action as affecting seventh amend- 
ment right to trial by jury, 54 A.L.R. Fed. 733. 

Right to jury trial on issue of damages in copyright in- 
fringement actions under 17 U.S.C.A. § 504, 163 A.L.R. 
Fed, 467. 


Sec. 13. [Bail; excessive fines; cruel and unusual punishment. | 


All persons shall, before conviction, be bailable by sufficient sureties, except for capital offenses 
when the proof is evident or the presumption great and in situations in which bail is specifically 
prohibited by this section. Excessive bail shall not be required, nor excessive fines imposed, nor 
cruel and unusual punishment inflicted. 

Bail may be denied by a court of record pending trial for a defendant charged with a felony if 
the prosecuting authority requests a hearing and proves by clear and convincing evidence that no 
release conditions will reasonably protect the safety of any other person or the community. An ap- 
peal from an order denying bail shall be given preference over all other matters. 

A person who is not detainable on grounds of dangerousness nor a flight risk in the absence of 
bond and is otherwise eligible for bail shall not be detained solely because of financial inability to 
post a money or property bond. A defendant who is neither a danger nor a flight risk and who has 
a financial inability to post a money or property bond may file a motion with the court requesting 
relief from the requirement to post bond. The court shall rule on the motion in an expedited man- 


ner. (As amended November 4, 1980, November 8, 1988, and November 8, 2016.) 


The 2016 amendment, proposed by S.J.R. No. 1 (Laws 
2016) and adopted at the general election held on Novem- 
ber 8, 2016, by a vote of 616,903 for and 90,294 against, 
granted courts new authority to deny release on bail pend- 
ing trial for dangerous defendants in felony cases while 
retaining the right to pretrial release for non-dangerous 
defendants who do not pose a flight risk. 

The 1988 amendment, which was proposed by H.J.R 
No, 1 (Laws 1988) and adopted at the general election 
held on November 8, 1988, by a vote of 278,909 for and 
95,156 against, specified that the provisions for bail 
apply to defendants prior to conviction; and in the first 
paragraph, after "All persons shall", added "before 
conviction". 

The 1980 amendment, which was proposed by H.J.R 
No. 9 (Laws 1979) and adopted at the general election 
held on November 4, 1980, by a vote of 157,992 for and 
88,033 against, provided for the denial of bail in certain 
instances; and after the first paragraph, added the second 
paragraph, including Subparagraphs A and B. 

Cross references. — See Kearny Bill of Rights, cls, 9 
and 10 in Pamphlet 38. 


For provisions relating to bail generally, see 31-3-1 
NMSA 1978 et seq. 

For provisions relating to bail, see Rule 5-401 NMRA. 

For provisions relating to bail in magistrate court, see 
Rule 6-401 NMRA. 

For provisions relating to bail in maid Neier court, see 
Rule 7-401 NMRA. 

For provisions relating to bail in bitinieipel court, see 
Rule 8-401 NMRA. 

Comparable provisions in district court. — Idaho 
Const., art. I, § 6. 

Iowa Const., art. I, §§ 12, 17. 

Montana Const., art. II, §§ 21, 22. 

Oregon Const., art. I, §§ 14, 16. 

Utah Const., art. I, §§ 8,9. 

Wyoming Const., art. I, § 14. 


ANNOTATIONS 


I. BAIL. 
Il, CRUEL AND UNUSUAL PUNISHMENT. 
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I, BAIL. 


Constitutional right to bail. — All persons have a 
right to bail and although there is a presumption that 
all persons are bailable pending trial, the right to bail is 
not absolute under all circumstances; the trial court must 
give proper consideration to all of the factors in determin- 
ing conditions of release set forth in the rules of criminal 
procedure and shall set the least restrictive of the bail op- 
tions and release conditions that will reasonably assure 
the appearance of the person as required and the safety 
of any other person and the community, State v. Brown, 
2014-NMSC-038. 

"Capital offenses" defined.- The term "capital of- 
fenses" in Article II, Section 18 of the New Mexico Con- 
stitution means offenses for which a statute authorizes 
imposition of the death penalty. As a result of the 2009 
legislative abolition of capital punishment, there are cur- 
rently no New Mexico capital offenses for which bail may 
be categorically denied under Article II, Section 13. State 
v. Ameer, 2018-NMSC-030, overruling State v. Segura, 
2014-NMCA-037, 321 P.3d 140. 

Where defendant was indicted for first-degree murder, 
an offense that had been statutorily defined as a capital 
felony before capital punishment was abolished in New 
Mexico, and where the district court applied the capital 
offense exception to the constitutional right to bail and 
denied defendant any form of pretrial release, the district 
court erred in denying defendant pretrial release based 
on the capital offense exception, because following legisla- 
tive repeal of capital punishment for offenses committed 
on or after July 1, 2009, there are no New Mexico capital 
offenses for which bail may be categorically denied un- 
der Article II, Section 13 of the New Mexico Constitution, 
State v. Ameer, 2018-NMSC-030, overruling State v. Se- 
gura, 2014-NMCA-087, 321 P.3d 140. ° 

The nature of the evidence required in pretrial 
detention hearings. — On a writ of superintending con- 
trol, where petitioner sought guidance on the nature of 
the evidence required in pretrial detention hearings au- 
thorized by the 2016 amendment to Article II, Section 18 
of the New Mexico Constitution, the New Mexico supreme 
court ruled that neither the United States Constitution 
nor the New Mexico Constitution categorically requires 
live witness testimony at pretrial detention hearings, and 
under New Mexico supreme court procedural rules, judges 
may consider all reasonably reliable information, without 
regard to strictures of the formal rules of evidence, in con- 
sidering whether any pretrial release conditions will rea- 
sonably protect the safety of any other person or the com- 
munity. State ex rel. Torrez v. Whitaker, 2018-NMSC-005. 

Unlawful use of money to detain. — Setting a 
money bond that a defendant cannot afford to post is a 
denial of the constitutional right to be released on bail 
for those who are not detainable for dangerousness in the 
new due process procedures under the New Mexico Con- 
stitution. If a court finds that a defendant is too danger- 
ous to release under any available conditions, the court 
should enter a detention order. If the court instead finds 
that a defendant is entitled to release under this section 
and 5-409 NMRA, the court must not use a money bond to 
impose pretrial detention. State ex rel. Torrez v. Whitaker, 
2018-NMSC-005. 

Pretrial detention based on history of danger- 
ous conduct and failure to abide by requirements 
of previous release orders. — Where defendant and 
another man stole a van in Albuquerque and attempted 
to flee pursuing police officers, driving recklessly at ex- 
tremely high speeds through residential city streets, and 
where defendant, shown to be the driver of the stolen van 
by physical evidence and her post-arrest statements to po- 
lice, crashed the van into another car at an intersection, 
killing a teenage girl, fatally injuring the girl's mother, 
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and breaking the leg of the mother's three-year-old son, 
and after the crash, defendant and her cohort jumped out 
of the stolen van and continued their flight from police, 
stealing another vehicle and succeeding in eluding po- 
lice, but leaving behind a number of clues that resulted 
in defendant's identification and arrest two days later, 
the district court did not abuse its discretion in granting 
the state's motion for pretrial detention, because the fac- 
tual information about defendant's current and previous 
offenses that was relied on by the district court carried 
strong indicia of reliability, the information supported the 
conclusion that defendant had uncontrolled propensities 
to persist in the commission of unlawful and dangerous 
conduct, and based on defendant's record of continued 
criminal activity and dangerous conduct while on previ- 
ous conditions of release and pattern of refusal to comply 
with directions of the court and of police, there was clear 
and convincing evidence supporting a conclusion that no 
available conditions a court could impose would protect 
against defendant's likely future dangerous conduct, State 
v. Groves, 2018-NMSC-006, 

Intent of section. — This provision is based upon the 
idea that a person accused of crime shall be admitted to 
bail until adjudged guilty by the court of last resort to 
him, However, this right is not absolute under all circum- 
stances. Tijerina v. Baker, 1968-NMSC-009, 78 N.M. 770, 
438 P.2d 514. 

Sentence to term. — Sentence of not less than 40 
nor more than 90 years is not one of "imprisonment for 
life" within meaning of bail statute. Welch v. McDonald, 
1931-NMSC-067, 36 N.M. 23, 7 P.2d 292. 

Presumption that "proof is evident or presump- 
tion great". — The charge of a capital offense raises a 
rebuttable presumption that the proof is evident and the 
presumption great that the defendant so charged commit- 
ted the capital offense, and one so accused is not entitled 
to bail until that presumption is overcome. Tijerina v. 
Baker, 1968-NMSC-009, 78 N.M. 770, 438 P.2d 514. 

In habeas corpus to be admitted to bail, if proof of capi- 
tal crime is plain and presumption great, the court will 
not weigh it as against other facts and circumstances ap- 
parently contradictory. Ex parte Wright, 1929-NMSC-093, 
34.N.M. 422, 283 P. 53. 

The supreme court weighs the evidence in habeas cor- 
pus proceedings only to determine whether it would sus- 
tain a verdict of guilty. Proof of deliberation in killing must 
be evident or the presumption great to warrant denial of 
bail to one charged with murder in the first degree. Ex 
parte Simpson, 1983-NMSC-065, 37 N.M. 453, 24 P.2d 291. 

Sentence to imprisonment for life precludes bail 
pending appeal. Welch v. McDonald, 1931-NMSC-067, 36 
N.M. 23, 7 P.2d 292. 

The imposition of a cash-only bond is constitu- 


’ tional. State v. Gutierrez, 2006-NMCA-090,'140 N.M. 157, 


140 P.3d 1106, cert. denied, 2006-NMCERT-008, 140 N.M. 
422,143 P.3d 184. 

Power to revoke bail. — Since the court had inher- 
ent power to revoke bail of a defendant during trial and 
pending final disposition of the criminal case in order to 
prevent interference with witnesses or the proper admin- 
istration of justice, it also had the right to do so before 
trial. Tijerina v. Baker, 1968-NMSC-009, 78 N.M. 770, 438 
P.2d 514, 

The constitution gives to one accused of crime the right 
to personal liberty pending trial, except under certain cir- 
cumstances. The supreme court has said that a suspended 
sentence gives a defendant his right of personal liberty 
and that due process requires a notice ‘and hearing before 
such suspension can be revoked. Therefore, due process 
also requires notice and an opportunity to be heard be- 
fore bond can be revoked and a defendant remanded to 
custody, Tijerina v. Baker, 1968-NMSC-009, 78 N.M. 770, 
438 P.2d 514. 
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Due process right to hearing on revocation of 
bail. — Where the state alleged that defendant violated 
the conditions of defendant's pretrial release by harass- 
ing the victim and by using drugs; the district court or- 
dered defendant to submit to a urinalysis test; the pretrial 
services employee who administered the test reported to 
the court that defendant had tested positive for opiates; 
the district judge personally examined the test strip and 
agreed with findings of the pretrial ‘services employee; 
based on that evidence, the district court found that de- 
fendant had violated ‘the conditions of defendant's release 
and revoked bail and remanded defendant back into cus- 
tody; the district court denied defendant's request for a 
full evidentiary hearing; defendant was denied any op- 
portunity to examine witnesses, to present any evidence 
in opposition to the state's motion to revoke bail; to show 
any mitigating circumstances that might continue defen- 
dant's release from custody, or to defend against the revo- 
cation of bail; and the district court did not consider any 
alternatives to incarceration or whether additional condi- 
tions of release would adequately protect the community, 
the state's witnesses, and assure defendant's appearance 
at trial, defendant was denied defendant's procedural 
due process right. to an adequate hearing prior to revo- 
cation of bail and remand into custody. State v. Segura, 
2014-NMCA-037. 

Post-conviction relief. — Conclusory claims that de- 
fendant was held under excessive bail are too vague to 
provide a basis for post-conviction relief. State v. Jacoby, 
1971-NMCA-025, 82 N.M. 447, 483 P.2d 502. 

Abuse of discretion by court in determining bail. 
— Where defendant is entitled to bond pending final deter- 
mination of his conviction, the determination of what bail 
is proper to grant is particularly within the trial court's 
discretion but a demand for a corporate surety with a pre- 
determined exclusion of all other collateral as surety is an 
abuse of discretion. State v. Lucero, 1970-NMCA-057, 81 
N.M. 578, 469 P.2d 727, 

An abuse of discretion occurs beet the court exceeds 
the bounds of reason when setting bond with all the cir- 
cumstances before it being considered. State v. Cebada, 
1972-NMCA-140, 84 N.M. 306, 502 P.2d 409. 

Where trial court determined that defendant was 
bailable, and found no facts indicating that defen- 
dant would likely commit new crimes, that defen- 
dant posed a danger to anyone, or that defendant was 
unlikely to appear if released, and trial court failed to 
give proper consideration to all of the factors in determin- 
ing conditions of release set forth in Rule 5-401 NMRA, 
and trial court failed to set the least restrictive of the bail 
options and release conditions, it was an abuse of discre- 
tion to continue the imposition of bond. State v. Brown, 
2014-NMSC-038. 


court may order the detention pending trial of a defen- 
dant charged with a felony offense if the prosecutor 
proves by clear and convincing evidence that the defen- 
dant poses a future threat to others or the community, 
and no conditions of release will reasonably protect the 
safety of another person or the community. State v. Ferry, 
2018-NMSC-004. 

Nature and circumstances of defendant's con- 
duct. — The nature and circumstances of a defendant's 
conduct in the underlying charged offenses may be suf- 
ficient, despite other. evidence, to sustain the state's 
burden of proving by clear and convincing evidence that 
the defendant poses a threat to others or the commu- 
nity. If the state meets this initial burden of proof, the 
state must still prove by clear and convincing evidence, 
under Article II, Section 18 of the New Mexico Constitu- 
tion, that no release conditions will reasonably protect 
the safety of any other person or the community, State v. 
Ferry, 2018-NMSC-004. 
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Where defendant. was alleged to have participated in the 
kidnapping, mutilation, and murder of a person and to have 
tampered with evidence, and where the state filed a motion 
for pretrial detention which was denied by the district court 
judge after an evidentiary hearing, it was not clear from 
the record whether the district judge believed that he was 
precluded from finding that reliable evidence of the nature 
and circumstances of the crime can never, in and of itself, be 
sufficient for the state to meet its burden of proving a de- 
fendant's future dangerousness, and therefore the case was 
remanded for clarification. State v. Ferry, 2018-NMSC-004. 


II, CRUEL AND UNUSUAL PUNISHMENT. 


Inadequate medical care, — Where plaintiff was an 
inmate of the state prison; plaintiff was placed in leg re- 
straints; and plaintiff brought excessive force and inade- 
quate medical care claims against the defendant who was 
the medical director of the prison, plaintiffs allegation 
that tissue scarring resulted because of a delay in medical 
treatment of approximately three and one-half hours, by 
itself, was insufficient to support a constitutional claim of 
cruel and unusual punishment amounting to inadequate 
medical care because plaintiff did not identify any sub- 
stantial harm resulting from the delay in treatment. Grif- 
fin v. Penn, 2009-NMCA-066, 146 N.M, 610, 213 P.3d 514. . 

Waiver of right to appeal conviction and sen- 
tence, — Where the defendant, who was seventeen-years 
of age at the time of the murder, entered a guilty plea to 
murder in the first degree with a firearm, the plea and 
disposition agreement contained.no agreements as to sen- 
tencing; the agreement stated that the maximum penalty 
for murder in the first degree as a youthful offender is life 
imprisonment and that the defendant expressly waived 
the right to appeal the conviction that results from the en- 
try of the plea agreement; and the district court sentenced 
the defendant to life imprisonment, the defendant waived 
the defendant's right to challenge the constitutionality of 
the defendant's sentence on appeal, including the right to 
raise a cruel and unusual punishment claim, State v. Cha- 
varria, 2009-NMSC-020, 146 N.M. 251, 208 P.3d 896. 

Multiple term-of-years sentences for juvenile of- 
fenders. — The eighth amendment of the United States 
constitution forbids a multiple term-of-years sentence 
that deprives a juvenile of a meaningful opportunity to 
obtain release. Ira v, Janecka, 2018-NMSC-027. 

Where petitioner challenged his ninety-one year sen- 
tence for his convictions of several counts of criminal 
sexual penetration and intimidation of a witness, commit- 
ted when he was fourteen and fifteen years old, claiming 
that his sentence was unconstitutional because it was the 
functional equivalent of a life sentence without parole 
and therefore constituted cruel and unusual punishment, 
defendant's sentence was held not to be unconstitutional 
because it did not deprive him of a meaningful opportu- 
nity to obtain release based on demonstrated maturity 
and rehabilitation, based on the fact that petitioner would 
be eligible for parole when he was approximately 62 years 
old if he maintained good behavior while ancarceraled, Tra 
v, Janecka, 2018-NMSC-027. 

Serious youthful offender's sentence did not 
violate cruel and unusual punishment provision 
where offender was denied an amenability hear- 
ing. — Where defendant was charged and convicted. of 
three counts of first-degree, felony murder and conspiracy 
to commit aggravated burglary, based on evidence that 
defendant, who was sixteen years old at the time, killed 
three members of a family with a pickaxe after defendant 
and two co-conspirators planned to burglarize the fam- 
ily in order to, get money, and where, prior to sentencing, 
defendant filed a motion arguing that the constitutional 
right to be free from cruel and unusual punishment re- 
quires an amendability hearing in conjunction with the 
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court's sentencing, the district court did not violate defen- 
dant's constitutional right to be free from crue! and un- 
usual punishment by denying defendant's motion for an 
amenability hearing, because cruel and unusual punish- 
ment jurisprudence does not guarantee an amenability 
hearing to juveniles simply because they are juveniles, 
and defendant's sentence under the Criminal Sentencing 
Act does not violate N.M. Const., art. IT, § 18 for excluding 
serious youthful offenders convicted of first-degree, felony 
murder from receiving an amenability hearing. State v. 
Ortiz, 2021-NMSC-029. 

Proportionality review of criminal sentence in 
a noncapital case to determine whether an enhanced 
sentence under the habitual offender statute violates 
the prohibition against cruel and unusual punishment 
is permissible, although reversal of a sentence on such 
grounds should be exceedingly rare. State v. Rueda, 
1999-NMCA-033, 126 N.M. 738, 975 P.2d 351, cert. denied, 
127 N.M. 391, 981 P.2d 1209. 

Cruel and unusual punishment generally. 
Defendant's seven-and-one-half-year sentence for four 
counts of violating the Remote Financial Services Unit 
Act and a fifth count of theft of identity did not consti- 
tute cruel and unusual punishment. State v. Castillo, 
2011-NMCA-046, 149 N.M. 536, 252 P.3d 760, cert. denied, 
2011-NMCERT-004, 150 N.M. 648, 264 P.3d 1171. 

Although habitual criminality is a status rather than 
an offense, where defendant was not convicted of being an 
habitual criminal but of the commission of a criminal act, 
he was appropriately punished for the commission of that 
crime by a substituted enhanced sentence as prescribed 
by statute and his punishment was not cruel and unusual 
punishment. State v. Gonzales, 1972-NMCA-1380, 84 N.M. 
27584 N.M. 275, 502 P.2d 300, cert. denied, 84 N.M. 271, 
502 P.2d 296. 

Ordinarily the term "cruel and unusual punishment" 
implies something inhuman and barbarous. State v. Pe- 
ters, 1967-NMSC-171, 78 N.M. 224, 430 P.2d 382. 

The word "usual" does not appear to either enlarge or 
restrict the word :"cruel," and refers to the nature of the 
punishment under consideration rather than to the in- 
frequency of its imposition. State ex rel. Serna v. Hodges, 
1976-NMSC-033, 89 N.M. 35189 N.M. 351, 552 P.2d 787, 
overruled by State v. Rondeau, 1976-NMSC-044, 89 N.M. 
408, 553 P.2d 688. 

The fixing of penalties is a legislative danoticn and 
what constitutes an adequate punishment is a matter 
for legislative judgment. The question of whether the 
punishment for a given crime is too severe and dispro- 
portionate to the offense is for the legislature to deter- 
mine. McCutcheon v. Cox, 1962-NMSC-175, 71 N. M. 274, 
377 P.2d 683. 

Some personal discomfort, occasioned by being jailed for 
a few hours awaiting preliminary examination, does not 
constitute a denial of due process or equal protection, nor 
can it be said to constitute cruel and unusual punishment. 
Christie v. Ninth Judicial Dist., 1967-NMSC-236, 78 N.M. 
469, 432 P.2d 825. 

Cruel and unusual punishment implies a limitation 
upon the form and character of the punishment and is 
not a limitation upon the duration. State v. Matthews, 
1969-NMSC-009, 79 N.M. 767, 449 P.2d 7838; State v. Pe- 
ters, 1967-NMSC-171, 78 N.M. 224, 430 P.2d 382. 

Although excessively long sentences, as well as those 
that are inherently cruel, are objectionable under this sec- 
tion and U.S, Const., amend. VIII, consecutive sentences 
of life imprisonment for murder, life imprisonment for act 
of carnal knowledge, and not more than 20 years impris- 
onment for kidnapping, were not excessive under facts 
of case where defendant inflicted these crimes upon five- 
year-old child, State v. Padilla, iol mans a 049, 85 N.M. 
140, 509 P.2d 1335. 
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Defendant's indeterminate sentence of not less than 10 
nor more than 50 years was not cruel and unusual pun- 
ishment. State v. Deats, 1971-NMCA-136, 83 N.M. 154, 
489 P.2d 662. 

The objects and purposes of the Indeterminate Sentence 
Act, which form the basis for fixing the maximum pen- 
alty of life imprisonment, in the court's opinion, clearly 
preclude a determination that cruel and unusual punish- 
ment results from the sentence. Washington v. Rodriguez, 


_ 1971-NMCA-021, 82 N.M. 428, 483 P.2d 309. 


Defendant's argument that the application of 30-22-9 
NMSA 1978 to escapees from the prison honor farm con- 
stituted cruel and unusual punishment because of the dif- 
ference in facilities at the farm compared with the state 
penitentiary was without merit, since the prison honor 
farm was an integral part and parcel of the state peniten- 
tiary, and escape therefrom was an escape from the state 
penitentiary. State v. Budau, 1973-NMCA-151, 86 N.M. 
21, 518 P.2d 1225, cert. denied, 86 N.M. 5, 518 P.2d 1209 
(1974), 

Confinement for eight months-in county jail, at which 
time defendant pleaded guilty and for which time defen- 
dant has been given full credit against his properly im- 
posed sentence, does not constitute cruel and unusual 
punishment, State v. Gonzales, 1969-NMCA-028, 80 N.M. 
168, 452 P.2d 696. 

Detention of child awaiting residential treatment is not 
cruel or unusual. State 'v. Wacey C., 2004-NMCA-029, 135 
N.M. 186, 86 P.3d 611. 

Sex offender registration. — Because the Albuquer- 
que Sex Offender Registration and Notification Act ordi- 
nance is a regulatory scheme that is not punitive in in- 
tent or effect, the retroactive application of the ordinance 
does not violate the crue! and unusual punishment clause. 
ACLU v. City of Albuquerque, 2006-NMCA-078, 139 N.M, 
761, 187 P.3d 1215. 

New Mexico's Capital Felony Sentencing Act 
is' constitutional. State v. Cheadle, 19838-NMSC-093, 
101 N.M..282, 681: P.2d 708, cert. denied, 466 U.S, 945, 
104 S. Ct. 1980, 80 L. Ed. 2d 475 (1984), overruled by 
State v, Belanger, 2009-NMSC-025, 146 N.M. 357, 210 
P.3d 783. 

Life sentence for guilty but mentally ill mur- 
derer. — Imposition of a life sentence upon a murder 
defendant who was found guilty but mentally ill did not 
constitute cruel and inhuman punishment, State v. Neely, 
1991-NMSC-087, 112 N.M. 702, 819 P.2d 249, 

Cruel and unusual punishment provision inap- 
plicable where defendant burned with acid, — The 
court committed error in relying upon the cruel and un- 
usual punishment provision of this section to dismiss the 
information, where the defendant, while in the county jail 
prior to trial, had been doused with some type of acid and 
severely burned. State v. Smallwood, 1980-NMCA-037, 94 
N.M, 225, 608 P.2d 537, 

Habitual offender sentence of five-time shoplifting 
felon proper. — A sentence of eight years' imprisonment, 
imposed under the habitual offender statute against a de- 
fendant convicted for the fifth time on felony shoplifting 
charges, was not so disproportionate as to require reversal 
as cruel and unusual punishment under the New Mexico 
constitution, notwithstanding facts that three of the con- 
victions were over 15 years old, and the latest charge was 
only $3 over the minimum threshold for felony shoplifting. 
State v. Rueda, 1999-NMCA-033, 126 N.M. 738, 975 P.2d 
351, cert. denied, 127 N.M. 391, 981 P.2d 1209, 

Failure to provide medical care. — Although failure 
to provide needed medical care may constitute punish- 
ment that is inherently cruel, a prisoner is not entitled to 
every medical procedure of his or her private physician's 
choice. A sentence which does not exhibit a deliberate in- 
difference to a defendant's medical needs is not inherently 
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cruel. State v. Augustus, 1981-NMCA-118, 97 N.M. 100, 
637 P.2d 50, cert. denied, 97 N.M. 621, 642 P.2d 607. 

Incarceration of defendant with severe asthma 
was not cruel and unusual punishment since the prison 
provided custodial treatment, including arrangements for 
emergency medical care. State v. Arrington, 120 N.M. 54, 
897 P.2d 241 (Ct. App. 1995), cert. denied, 119 N.M. 810, 
896 P.2d 490 (1995). 

Death penalty as cruel and unusual punishment. 
— The death penalty in and of itself does not-amount to 
cruel and unusual punishment within the prohibition of 
US. Const., amend. VIII or this section, but former 40A- 
29-2, 1953 Comp., which did not permit the exercise of 
controlled discretion, but mandated a death sentence 
upon the conviction of a capital felony, was constitution- 


ally defective. State v, Rondeau, 1976-NMSC-044, 89 N.M.: 


408, 553 P.2d 688. 

The death penalty is not cruel and unusual punishment 
per se within the prohibition of the eighth and fourteenth 
amendments of United States constitution or this section. 
State v. Garcia, 1983-NMSC-008, 99 N.M. 771, 664 P.2d 
969, cert. denied, 462 U.S, 1112, 103 S. Ct. 2464, 77 L. Ed. 
2d 13841 (1983); State v. Clark, 1999-NMSC-035, 128 N.M. 
119, 990 P.2d 793; State v, Jacobs, 2000-NMSC-026, 129 
N.M. 448, 10 P.8d 127, overruled on other grounds by State 
v. Martinez, 2021-NMSC-002. 

Issue of cruel and unusual punishment not raised. 
— Defendant's claim that he was returned to New Mexico 
from Texas without extradition proceedings and without a 
waiver of extradition and that in being so returned he suf- 
fered cruel and unjust treatment is not a claim of cruelty 
in his punishment and does not raise an issue under this 
section of the constitution or U.S. Const., amend. VIII. State 
v. Mosley, 1968-NMCA-077, 79 N.M. 514, 445 P.2d 391. 

This section does not apply to fugitives held for 
rendition to a sister state. 1974 Op. Att'y Gen. No. 74-38. 

Right of parolee to bail. — Looking at the basic pur- 
poses of bail, it is seen that the reasons therefor do not ap- 
ply where a conviction has been had and that conviction 
is final. This, of course, is the situation of a parolee. There 
is no danger that an innocent person may suffer punish- 
ment. Guilt has been established. 1957-58 Op. Att'y Gen. 
No. 57-33, 

A parolee who is being held in jail for investigation of 
parole violation is not entitled to make bond. 1957-58 Op. 
Att'y Gen. No. 57-33. 

An out-of-state parolee who is under the parole board's 
supervision under the terms of the interstate compact is 
not eligible to make bond when held in jail for investiga- 
tion of parole violation or after he has been arrested and 
placed in jail pending clearance with the sending state. 
1957-58 Op. Att'y Gen. No. 57-33. 

Right of probationer to bail. — A probationer, ar- 
rested in a county other than the county which granted him 
probation, has a right to be admitted to bail in the county in 
which he is arrested. 1964 Op. Att'y Gen. No. 64-106. 

After conviction, but pending a review of conviction, 
the right to bail depends upon whether or not a statute 
creates that right. 1957-58 Op. Att'y Gen. No. 57-33 (ren- 
dered prior to 1988 amendment, inserting "before convic- 
tion" in the first sentence). 

Law reviews. — For comment, "Criminal Procedure - 
Preventive Detention in New Mexico," see 4 N.M. L. Rev. 
247 (1974), 

For article, "Constitutionality of the New Mexico Capi- 
tal Punishment Statute," see 11 N.M. L. Rev. 269 (1981). 

For article, "The Constitutionality of Pretrial Deten- 
tion Without Bail in New Mexico," see 12 N.M. L. Rev. 685 
(1982), 

For comment, "The Constitution Is Constitutional - A 
Reply to The Constitutionality of Pretrial Detention With- 
out Bail in New Mexico," see 13 N.M. L. Rev. 145 (1983). 
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For article, "Disability Advocacy and the Death Penalty: 
The Road from Penry to Atkins", see 33 N.M. L. Rev. 173 
(2003). 

For article, "Adolescence, Mental Retardation, and the 
Death Penalty: The Siren Call of Atkins v. Virginia," see 
33 N.M. L. Rev. 183 (2008). 

For article, "Atkins, Adolescence, and the Maturity 
Heuristic: Rationales for a Categorical Exemption for 
Juveniles from Capital Punishment", see 33 N.M. L. Rev. 
207 (2003). 

For article, "Atkins v. Virginia: A Psychiatric Can of 
Worms," see 33 N.M. L. Rev. 255 (2003). 

For article, "What Atkins Could Mean for People with 
Mental Illness", see 33 N.M. L. Rev. 293 (2003). 

For article, "Life Is in Mirrors, Death Disappears’; Giv- 
ing Life to Atkins", see 33 N.M. L. Rev. 315 (2003), 

For article, "Straight Is the Gate: Capital Clemency in 
the United States from Gregg to Atkins", see 33. N.M. L. 
Rev. 349 (2003). 

For article, "Developing the Eight Amendment for 
Those 'Least Deserving' of Punishment: Statutory Manda- 
tory Minimums for Non-Capital Offenses Can be 'Cruel 
and Unusual' When Imposed on Mentally Retarded Of- 
fenders", see 34 N.M. L. Rev, 35 (2004). 

Am, Jur, 2d, A.L.R. and C.J.S, references. — 8 Am. 
Jur. 2d Bail and Recognizance §§ 28 to 41, 63, 73 to 81; 21 
Am, Jur, 2d Criminal Law 8§ 614, 615, 625 to 631. 

Mandamus to compel judge or other officer to grant ac- 
cused bail or to accept proffered sureties, 23 A.L.R.2d 803. 

Statutes relating to sexual psychopaths, 24 A.L.R.2d 350. 

Bail jumping after conviction or failure to.surrender 
or appear for sentencing, and the like, as contempt, 34 
A.L.R.2d 1100. 

Court's power and duty, pending determination of ha- 
beas corpus proceeding on merits to admit petitioner to 
bail, 56 A.L.R.2d 668. 

Appealability of order relating to forfeiture of bail, 78 
A.L.R.2d 1180. 

Upon whom rests burden of proof, where bail is sought 
before judgment but after indictment in capital case, as 
to whether proof is evident or the presumption great, 89 
A.L.R.2d 356. 

Right to apply cash bail to payment of fine, 42 
A.L.R.5th 547, 

Delay in taking before magistrate or denial of opportu- 
nity to give bail as supporting action for false imprison- 
ment, 98 A.L.R.2d 966, 3 A.L.R.4th 1057. 

Insanity of accused as affecting right to bail in criminal 
case, 11 A.L.R:3d 13885. 

Length of sentence as violation of constitutional pro- 
visions prohibiting cruel and unusual punishment, 33 
A.L.R.3d 335. 

Prison conditions as amounting to cruel and unusual 
punishment, 51 A.L.R.3d 111. 

Constitutional or statutory provisions regarding release 
on bail as applicable to children subject to Juvenile Delin- 
quency Act, 53 A.L.R.3d 848. 

Sterilization of criminals or mental defectives as cruel 
and unusual punishment, 53 A.L.R.3d 960. 

Capital punishment: effect of abolition of capital 
punishment on procedural rules governing crimes pun- 
ishable by death - post-Furman decisions, 71 A.L.R.3d 
453. 

Pretrial preventive detention by state court, 75 A.L.R.3d 
956, 

Sufficiency of access to legal research facilities af- 
forded defendant confined in state prison or local jail, 23 
A.L.R.4th 590. 

Automobiles: validity and construction of legislation au- 
thorizing revocation or suspension of operator's license for 
"habitual," "persistent," or "frequent" violations of traffic 
regulations, 48 A.L.R.4th 367. 
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State statutes making default on bail a separate crimi- When does forfeiture of motor vehicle pursuant to 
nal offense, 63 A.L.R.4th 1064. federal statute violate excessive fines clause of Kighth 
Propriety of imposing capital punishment on mentally Amendment, 169 A.L.R. Fed. 615. 
retarded individuals, 20 A.L.R.5th 177. When does forfeiture of real property violate excessive 
Propriety of applying cash bail to payment of fine, 42 fines clause of Eighth Amendment - post-Austin cases, 
A.L.R.5th 547. 168 A.L.R. Fed. 375. 
Imposition of enhanced sentence under recidivist Excessive fines clause of Kighth Amendment - supreme 
statute as cruel and unusual punishment, 27 A.L.R. court cases, 172 A.L.R. Fed. 389. 
Fed. 110. 8 C.J.S. Bail §§ 14 to 29, 66 to 72; 24 C.J.S. Criminal 
_ When does forfeiture of currency, bank account, or cash Law §§ 1593 to 1609, 


equivalent violate excessive fines clause of Eight Amend- 
ment, 164 A.L.R. Fed. 591. 


Sec. 14. [Indictment and information; grand juries; rights of accused. ] 


No person shall be held to answer for a capital, felonious or infamous crime unless on a present- 
ment or indictment of a grand jury or information filed by a district attorney or attorney general or 
their deputies, except in cases arising in the militia when in actual service in time of war or public 
danger. No person shall be so held on information without having had a preliminary examination 
before an examining magistrate, or having waived such preliminary examination. 

A grand jury shall be composed of such number, not less than twelve, as may be prescribed by law. 
Citizens only, residing in the county for which a grand jury may be convened and qualified as pre- 
scribed by law, may serve on a grand jury. Concurrence necessary for the finding of an indictment 
by a grand jury shall be prescribed by law; provided, such concurrence shall never be by less than 
a majority of those who.compose a grand jury, and, provided, at least eight must concur in finding 
an indictment when a grand jury is composed of twelve in number. Until otherwise prescribed by 
law a grand jury shall be composed of twelve in number of which eight must concur in finding an 
indictment. A grand jury shall be convened upon order of a judge of a court empowered to try and 
determine cases of capital, felonious or infamous crimes at such times as to him shall be deemed 
necessary, or a grand jury shall be ordered to convene by such judge upon the filing of a petition 
therefor signed by not less than the greater of two hundred registered voters or two percent of the 
registered voters of the county, or a grand jury may be convened in any additional manner as may 
be prescribed by law. 

In all criminal prosecutions, the accused shall have the right to appear and defend himself in 
person, and by counsel; to demand the nature and cause of the accusation; to be confronted with 
the witnesses against him; to have the charge and testimony interpreted to him in a language 
that he understands; to have compulsory process to compel the attendance of necessary witnesses 
in his behalf, and a speedy public trial by an impartial jury of the county or district in which the 
offense is alleged to have been committed. (As amended November 4, 1924, effective January 1, 
1925, November 4, 1980, and November 8, 1994.) 


The 1994 amendment, proposed by S.J.R. No. 5 (Laws a fourth paragraph, which has been omitted by the com- 
1993) and adopted at the general election held on Novem- piler as executed, which read: "After the submission and 
ber 8, 1994, by a vote of 203,496 for and 192,549 against, approval by the electors of the state, the provisions hereof 
substituted "greater of two hundred registered voters or shall take effect on January 1, 1925." 
two percent of the registered voters" for "lesser of two Cross references. — For right to jury trial, see N.M. 
hundred registered voters or five percent of the registered Const., art. II, § 12. 
voters" near the end of the second paragraph. For right to bail, see N.M. Const., art. II, § 13. 

The 1980 amendment which was proposed by S.J.R. For prohibition against double jeopardy and self- 
No. 10 (Laws 1979) and adopted at the general election incrimination, see N.M. Const., art. II, § 15. 
held on November 4, 1980, by a vote of 124,996 for and For waiver of indictment, see N.M. Const., art. XX, § 20. 
108,056 against, substituted "the lesser of two hundred For the Kearny Bill of Rights, see cl. 6 in Pamphlet 3. 
registered voters or five percent of the registered voters" For duties of examining magistrate, see 31-3-1 to 31-3-9 
for "seventy-five resident taxpayers" in the last sentence NMSA 1978. 
of the second paragraph. For grand juries generally, see 31-6-1 to 31-6-13 NMSA 

1924 amendment. — The amendment to this section 1978, 
was proposed by H.J.R. 14 (Laws 1923, p. 351) and was For indictments and informations generally, see Rules 
adopted by the people at the general election November 4, 5-201 and 5-204 NMRA. 

1924, by a vote of 28,420 for to 21,166 against. The amend- Comparable provisions. — Iowa Const., art. I, §§ 10, 11. 
ment inserted "or information filed by a district attorney Montana Const., art. IT, § 24. 

or attorney general or their deputies” in the first sentence Utah Const., art. I, §§ 12, 13. 

of the first paragraph; added the second sentence of that Wyoming Const,, art. I, §§ 10, 13. 


paragraph; added the entire second paragraph; and added 
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ANNOTATIONS 


I. GENERAL CONSIDERATION. 

II. INDICTMENT AND INFORMATION, 

PRELIMINARY EXAMINATION, 

GRAND JURY. 

V. PERSONAL APPEARANCE. 

REPRESENTATION BY COUNSEL. 

A. RIGHT TO COUNSEL. 

1. IN GENERAL, 
2. WAIVER OF RIGHT TO COUNSEL. 

B. EFFECTIVE REPRESENTATION. 

RIGHT TO CONFRONT AND CROSS-EXAMINE 
WITNESSES. 

A. IN GENERAL. 

B. TESTIMONIAL STATEMENTS. 

C. HEARSAY EVIDENCE. 

D. RIGHT TO CROSS-EXAMINE WITNESSES. 

SPEEDY TRIAL. 

A. IN GENERAL, 

B, FACTORS CONSIDERED IN ANALYSIS. 

C. SPECIFIC CASES, 

IMPARTIAL JURY. 

A, IN GENERAL. 

B. JURY SELECTION. 

C. REPRESENTATIVE JURY. 

D. JUROR CONDUCT, 

X.. VENUE. 

PROSECUTOR CONDUCT, 


VII. 


VIII. 


I, GENERAL CONSIDERATION, 


Selection of a grand jury must be under the con- 
trol of the district court. — Where, after the orienta- 
tion and swearing of the grand jurors, the district court 
transferred the process of selecting and excusing jurors 
to the district attorney's office without further apparent 
involvement by the district court; the list of grand jurors 
used by the district attorney's office contained notations 
that suggested that someone in the district attorney's of- 
fice excused several grand jurors; and the district court 
found that there was no fraud or prejudice to defendant 
in the conduct of the grand jury proceeding and denied 
defendant's pretrial motion to quash the indictment, the 
district court should have quashed the indictment ir- 
respective of whether any actual fraud or prejudice was 
established when the improper involvement of the dis- 
trict attorney in the excusal of grand jurors was brought 
to the attention of the district court. De Leon v. Hartley, 
2014-NMSC-005. 

Courts have inherent authority to insure that de- 
fendants are afforded their constitutional rights in crimi- 
nal proceedings. State v. Brown, 2004-NMCA-037, 135 
N.M. 291, 87 P.3d 1073, rev'd, 2006-NMSC-023, 139 N.M. 
466, 134 P.3d 753. 

Review by writ of certiorari. — Where defen- 
dant alleged in his petition for a writ of certiorari that 
the state violated his rights as provided under the fifth, 
sixth, and fourteenth amendments to the United States 
constitution; and Article II, Section 14 of the New Mexico 
constitution, the state supreme court had jurisdiction to 
review defendant's case by writ of certiorari because it 
involved a significant question of law under the constitu- 
tion of New Mexico or the United States. State v. Urban, 
2004-NMSC-007, 135 N.M. 279, 87 P.3d 1061. 

This section is self-executing and needs no fur- 
ther legislation to put it in force, State v, Rogers, 
1926-NMSC-028, 31 N.M. 485, 247 P. 828. 

The term "criminal prosecution" as used in the con- 
stitution means the criminal "proceedings". Mascarenas v. 
State, 1969-NMSC-116, 80 N.M. 587, 458 P.2d 789, over- 
ruled by State v, Lopez, 2013-NMSC-047, 
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A criminal prosecution is commenced when a crimi- 
nal complaint is filed with a magistrate and a warrant 
issued thereon. Mascarenas v. State, 1969-NMSC-116, 
80 N.M. 537, 458 P.2d 789, overruled by State v. Lopez, 
2013-NMSC-047. 

Guilty but mentally ill verdicts constitutional. — 
New Mexico statutory provisions authorizing a verdict of 
guilty but mentally ill do not impinge upon a defendant's 
right to a fair trial and do not violate the equal protection 
clauses of the United States and New Mexico constitutions. 
State v. Neely, 1991-NMSC-087, 112 N.M. 702, 819 P.2d 249, 

Constitutional rights of juveniles. — When a ju- 
venile is transferred to district court for criminal pro- 
ceedings, all of the rights and safeguards in such cases 
required by law and the constitution of the United States 
and the constitution of New Mexico must be accorded him. 
Williams v. Sanders, 1969-NMSC-124, 80 N.M. 619, 459 
P.2d 145. 

Waiver of jury by juvenile. — The jury may be waived 
but, insofar as the juvenile is concerned, this should be 
permitted only when advised by counsel and it is amply 
clear that an understanding and intelligent decision has 
been made, If the juvenile, after considering all the advan- 
tages and disadvantages attendant thereon, and having 
been advised by counsel, waives a trial by jury, then the 
benefits generally felt to attach through trial to the court 
would be his. Peyton v. Nord, 1968-NMSC-027, 78 N.M. 
T1V4a7 P.20,716,.- : 

Rights waived by plea of guilty. — A voluntary plea 
of guilty waives the right to preliminary hearing, right to 
counsel and the right to aid with defense, and defendant's 
claim that he was denied the use of a telephone is not 
ground for relief, absent some showing of prejudice. State 
v. Maimona, 1969-NMCA-081, 80 N.M, 562, 458 P.2d 814. 

Prior procedural state court defects are waived by the 
voluntary entry of plea of guilty. Baez v. Rodriguez, 381 
F.2d 35 (10th Cir, 1967), 

Impartial judge. — It seems very unlikely that the 
New Mexico constitution makers displayed the solicitude 
for an impartial trial shown by this section, and at the 
same time intended to curtail power of legislature to pro- 
vide means in furtherance of such end, by disqualification 
of judges believed by litigants to be partial. What would 
it avail accused to have trial by impartial jury, if proceed- 
ings were presided over by biased judge? State ex rel. Han- 
nah v. Armijo, 1933-NMSC-087, 38 N.M. 738, 28 P.2d 511. 

Language that defendant understands. — Under 
this provision, defendant is entitled to have testimony 
interpreted to him in a language which he understands. 
While such right cannot be denied, it is incumbent upon 
defendant, in some appropriate manner, to call atten- 
tion of trial court to fact that he does not understand the 
language in which testimony is given. State v. Cabodi, 
1914-NMSC-009, 18 N.M. 5138, 188 P. 262. 

Where instructions were translated. into Spanish by 


‘court interpreter, who had to be corrected several times, 


and defendant's attorney assisted in the translation with- 
out making objection, defendant was not denied his con- 
stitutional rights, State v. Garcia, 1989-NMSC-006, 43 
N.M. 242, 89 P.2d 619. 

Habeas corpus relief did not lie on claim that guilty 
plea was not intelligently made where record showed that 
defendant answered both by himself and through an in- 
terpreter to questions put by the judge to be sure that de- 
fendant knew what he was doing when he pleaded guilty. 
Orosco v. Cox, 359 F.2d 764 (10th Cir. 1966), 

The existence of a language barrier is a circumstance 
probing both the totality of understanding premising the 
entry of plea and the adequacy of representation by coun- 
sel. Orosco v, Cox, 359 F.2d 764 (10th Cir, 1966). 

Mandatory revocation of driving license. — Man- 
datory revocation by state authorities of the driving li- 
cense of any person convicted under former 64-13-59, 1953 
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Comp. (similar to 66-5-29 NMSA 1978) for a period of one 
year does not deny the right to trial by a jury in district 
court on appeal, in violation of this section or N.M. Const., 
art. II, § 12. City of Tucumcari v. Briscoe, 1954-NMSC-103, 
58 N.M. 721, 275 P.2d 958. 

Probation revocation proceeding. — The right of 
personal liberty is one of the highest rights of citizenship 
and this right cannot be taken from a defendant in a pro- 
bation revocation proceeding without notice and an op- 
portunity to be heard without invading his constitutional 
rights. State v. Brusenhan, 1968-NMCA-006, 78 N.M. 764, 
438 P.2d 174, 

Cumulative irregularities. — Any conviction ob- 
tained in a proceeding in which the cumulative impact of 
irregularities is so prejudicial to a defendant that he is 
deprived of his fundamental right to a fair trial must be 
reversed. State v. Martin, 1984-NMSC-077, 101 N.M. 595, 
686 P.2d 937; State v. Wilson, 1990-NMSC-019, 109 N.M. 
541, 787 P.2d 821. 

Capital, felonious or infamous crime. — Contempt 
of court is not a capital, felonious or infamous crime. State 
v. Pothier, 1986-NMSC-039, 104 N.M. 363, 721 P.2d 1294. 

Writ of prohibition. — Where trial court is without 
jurisdiction to enter any judgment, prohibition will issue 
as a matter of right, but an alternative writ of prohibi- 
tion should be discharged as having been improvidently 
issued where relator has been denied no privilege or 
right to which he is entitled. State ex rel. Prince v. Coors, 
1948-NMSC-023, 52 N.M. 189, 194 P.2d 678, 

Rights not violated by monitoring telephone 
calls. — The monitoring of the defendant's phone calls 
from jail did not violate his attorney-client privilege, his 
privilege against self-incrimination, protections against 
unreasonable searches and seizure, or his right of privacy. 
State v. Coyazo, 1997-NMCA-029, 123 N.M. 200, 936 P.2d 
882, cert. denied, 128 N.M. 168, 936 P.2d 337. 

Combination of factors invading rights. — Failure to 
grant a continuance to allow defendant a reasonable time to 
prepare and present a defense, denial of his rights to sub- 
poena witnesses and to have medical records produced, and 
granting the state's motion to suppress any evidence going 
to defendant's mental or physical condition, invaded defen- 
dant's constitutional rights to due process and a fair trial. 
March v, State, 1987-NMSC-020, 105 N.M. 453, 734 P.2d 231. 

Courtroom closure. — A courtroom closure that is de- 
termined to be trivial does not meaningfully infringe upon 
the values protected bythe right to.a public trial. State v. 
Telles, 2019-NMCA-039, cert. denied. 

Brief, inadvertent courtroom closure did not 
deny defendant his right to a public trial. — Where, 
during defendant's trial, the courtroom had been closed 
to several members of the public, including members of 
defendant's family, for a ten to fifteen minute period dur- 
ing closing arguments when a court security officer barred 
entry to the would-be spectators in response to a "Do Not 
Enter" sign that, for reasons unknown, had been affixed 
to the courtroom door, defendant's right to a public trial 
was not violated, because the closure was a brief, inad- 
vertent, partial closure and was remedied by the bailiff 
as soon as the problem was reported. Moreover, the judge 
and the parties were unaware of the courtroom closure 
and the closure occurred following the evidentiary stage of 
the trial when counsel were commenting on evidence pre- 
sented during proceedings that were open to the public. 
State v. Telles; 2019-NMCA-089, cert. denied. 

Right to a public trial. — Whether general public may 
be excluded from trial is discretionary with trial court, and 
in determining whether discretion was abused the appel- 
late court starts with the view that the interest of a defen- 
dant in having ordinary spectators present during trial is 
not an absolute right but must be balanced against other 
interests. which might justify excluding them. State v. 
Padilla, 1978-NMCA-066, 91 N.M. 800, 581 P.2d 1295. 
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Where disinterested persons were excluded from court- 
room during rape victim's testimony, whereupon she 
controlled her emotions while testifying, there was no de- 
nial of a public trial, and the defendant's claim of actual 
prejudice, asserting that the absence of spectators lent 
credibility to the victim's testimony, was no more than 
speculation since the absence of spectators might just as 
well have lessened the impact of the testimony. State v. 
Padilla, 1978-NMCA-066, 91 N.M. 800, 581 P.2d 1295. 


Il. INDICTMENT AND INFORMATION. 


Suppression of favorable evidence. — Where defen- 
dant, who was a gang member, shot and killed a member 
of another gang; the state called cooperating witnesses 
who were former gang members; defendant subpoenaed 
the witnesses' informant files to determine whether any 
consideration had been given to the witnesses for their 
cooperation as a basis for cross-examining the witnesses 
as to bias and motive to lie; the state produced a redacted 
file of one witness, asserted that files did not exist on 
the other witnesses, and that no witnesses were paid; at 
trial, it was discovered that one the witnesses struck a 
deal with the state to be released from jail in exchange for 
the witness' testimony; the information was disclosed to 
defendant; and defendant failed to establish that any evi- 
dence was suppressed, defendant's due process rights were 
not violated. State v. Turrietta, 2018-NMSC-036, a/f'g 
2011-NMCA-080, 150 N.M. 195, 258 P.3d 474. 

Right to public trial was violated. — Where defen- 
dant, who was a gang member, shot and killed a member 
of another gang; the state requested that the courtroom be 
closed during the testimony of cooperating witnesses who 
were former gang members because the state believed 
that gang members would pack the courtroom and intimi- 
date the witnesses so that they would not testify; the wit- 
nesses testified that they had experienced threats and vi- 
olence prior to trial; the state never offered sufficient proof 
that the threats and violence were directly related to de- 
fendant's case or that a link existed between the threats 
and violence and the witnesses' ability or willingness to 
testify; although the witnesses named gang members who 
had threatened or intimidated them, the district court 
excluded more than thirty people from the courtroom, in- 
cluding members of defendant's family and friends, with- 
out knowing whether the excluded people were gang af- 
filiated; the district court did not consider all alternatives 
to closure, such as increased security or the wait-and-see 
method; and the district court's justification for the clo- 
sure, which was based on the danger to the witnesses 
and the fact that a gang etching had been found outside 
the courtroom door, failed to mention any specific threat 
or possibility of intimidation, defendant's right to a pub- 
lic trial was violated. State v. Turrietta, 2018-NMSC-036, 
rev'g 2011-NMCA-080, 150 N.M. 195, 258 P.3d 474. 

Right to public trial was not violated. — Where de- 
fendant was involved in a gang-related shooting in which 
the victim was killed; the state called as witnesses four 
confidential informants who were current or former gang 


‘members; two of the informants had been threatened by 


members of defendant's gang; two of the informants had 
not been threatened; twice before trial, graffiti tagging 
had been found outside the court room; the graffiti tag- 
ging had been done by a member of defendant's gang who 
had threatened one of the informants; the trial court par- 
tially closed the trial to the public during the testimony 
of the two informants who had been threatened, but did 
not exclude the immediate family members of defendant 
and the victim, attorneys, staff members and the press; 
and the court room was open to the public during the tes- 
timony of the informants who had not been threatened, 
defendant's sixth amendment right to a public trial was 
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not violated. State v. Turrietta, 2011-NMCA-080, 150 N.M. 
195, 258 P.3d 474, rev'd, 2013-NMSC-036. 

Courtroom closure violated sixth amendment. 
Where defendant was charged with trafficking cocaine; 
the state called an undercover officer, who bought crack 
cocaine from defendant, to testify; the district court ex- 
cluded all members of the public during the officer's: tes- 
timony to protect the officer and the officer's undercover 
identity; the state did not provide any evidence regarding 
the identification of any persons whose presence during 
the officer's testimony may have imperiled ongoing inves- 
tigations or threatened the officer's safety in those inves- 
tigations; and the district court did not consider pursuing 
alternatives to closure or issue findings as to any specific 
threats to the officer's identify, safety or the viability of 
the officer's undercover operations, or the breath of rea- 
sonable alternatives to closure, the courtroom closure vio- 
lated defendant's constitutional right to a public trial un- 
der the sixth amendment. State v, Hood, 2014-NMCA-034. 

Right to public trial not violated where defendant 
consented to partial courtroom closure. — Defen- 
dant waived his right to a public trial when his attorney 
expressly stipulated to and encouraged the partial court- 
room closure during a defense witness's testimony, State v. 
Hobbs, 2016-NMCA-006, cert. denied, 2015-NMCERT-012, 

Familial relationship between defendant and dis- 
trict attorney. — Where defendant claimed that the dis- 
trict attorney was a third cousin of the defendant and that 
in Navajo culture, defendant and the district attorney 
had a clan relationship that made the district attorney 
culturally the grandfather of defendant, and the district 
attorney swore in an affidavit that although the district 
attorney was one-half Navajo, the district attorney was 
unaware of any clan relationship with defendant, that the 
district attorney had never had personal or direct contact 
with defendant until after the prosecution of defendant's 
case had begun, and that the district attorney had only 
recently discovered that the district attorney's grand- 
mother was the sister of defendant's great-grandfather, 
the trial court did not abuse its discretion in determin- 
ing that the familial relationship between the district 
attorney and defendant was insufficient to create a per- 
sonal bias that warranted disqualification. State v. Juan, 
2010-NMSC-041, 148 N.M. 747, 242 P.3d 314. 

Language that defendant understands. — The 
word "charge" used in clause "to have the charge and tes- 
timony interpreted to him in a language that he under- 
stands" refers to the indictment or information, and not 
to instructions, State v. Cabodi, 1914-NMSC-009, 18 N.M. 
513, 138 P. 262. 

Length of charging period. — Where, as often oc- 
curs in child sexual abuse cases, the indictment sets forth 
a lengthy charging period, the due process rights of the 
defendant are implicated and the court must consider 
multiple factors to determine the reasonableness of the 
state's efforts to narrow the time of the indictment and 
the potential prejudice to the defendant of the time frame 
chosen by the state. State v, Baldonado, 1998-NMCA-040, 
124 N.M. 745, 955 P.2d 214. 

Where indictment charged defendant with sexual abuse 
of a child, defendant was not prejudiced or denied due pro- 
cess by state's failure to reduce charging period from 16 
months to a more definite four months because defendant 
could not have raised a viable alibi defense. State v, Ervin, 
2002-NMCA-012, 131 N.M. 640, 41 P.3d 908, cert. denied, 
131 N.M. 619, 41 P.8d 346, 

Alteration of charge from a misdemeanor to a 
felony. — Absent some clerical error, where charges have 
been submitted by criminal information and where those 
charges were not included in the bind-over order for trial 
in district court, the defendant has not been afforded due 
process, State v. Rodriguez, 2009-NMCA-090, 146 N.M. 
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824, 215 P.3d 762,. cert. denied, 2009-NMCERT-007, 147 
N.M. 361, 223 P.3d°358. 

Where the criminal complaint charged defendant with 
a misdemeanor count of possession of a controlled sub- 
stance without a prescription; the magistrate judge bound 
defendant over for trial on the misdemeanor charge; the 
criminal information filed by the state in district court 
charged defendant with a felony count of possession of a 
dangerous drug without a prescription; in district court, 
defendant waived arraignment and entered a plea of 
not guilty to the felony count, defendant was deprived of 
due process because defendant was subjected to criminal 
prosecution without probable cause. State v. Rodriguez, 
2009-NMCA-090, 146 N.M. 824, 215 P.3d 762, cert. denied, 
2009-NMCERT-007, 147 N.M. 361, 223 P.3d 358. 

. Effect of amendment of information. — Defendant is 
not injured where amendment to information apprises him 
of facts he might have requested by bill of particulars. State 
v. Shroyer, 1945-NMSC-014, 49 N.M. 196, 160 P.2d 444. 

Information must conform to the magistrate's 
bind-over order holding the accused to answer. State vu, 
McCrary, 1982-NMCA-0038, 97 N.M. 306, 639 P.2d 593. 

Information may be amended to conform to bind- 
over order. — Where a magistrate held a preliminary 
hearing and orally announced that there was evidence to 
bind the defendant over for trial on three’ counts, but be- 
cause of a clerical error the written bind-over order omitted 
two of the counts, the trial court may, upon motion, amend 
the information originally drawn up to conform to the writ- 
ten bind-over order, to include all three courts, State v. 
Coates, 1985-NMSC-091, 103 N.M. 353, 707 P.2d 1163. 

Charge in complaint kindred to that in informa- 
tion. — Procedural due process was satisfied where crime 
charged in complaint in magistrate's court was kindred 
to that to which defendant was held to answer in district 
court after a preliminary examination which was other- 
wise adequate and where information was in substantial 
accord with magistrate's commitment. State v. Melendrez, 
1945-NMSC-020, 49 N.M. 181, 159 P.2d 768. . 

Information need not correspond to arrest 
complaint. — Information may be framed according to 
facts developed at preliminary examination and need not 
correspond with complaint which served as basis for war- 
rant on which accused was arrested, since it must be pre- 
sumed that magistrate performed his duty fairly. State v. 
Melendrez, 1945-NMSC-020, 49 N.M. 181, 159 P.2d:768. 

Waiver of right to probable cause hearing. — En- 
tering a not guilty plea to a defective criminal information 
at arraignment does not itself constitute a waiver of de- 
fendant's right toa probable cause hearing. State v, Rodri- 
guez, 2009-NMCA-090, 146 N.M. 824, 215 P.3d 762, cert. 
denied, 2009-NMCERT-007, 147 N.M. 361, 223 P.3d:358, 

Where the magistrate judge bound defendant over for 
trial on a misdemeanor count of possession of a controlled 
substance without a prescription; the criminal informa- 
tion filed by the state in district court charged defendant 
with a felony count of possession of a dangerous drug 
without a prescription; defendant waived arraignment 
and entered a plea of not guilty to the felony count in dis- 
trict court, defendant did not waive the right to a probable 
cause hearing on the felony charge. State v. Rodriguez, 
2009-NMCA-090, 146 N.M. 824, 215 P.3d 762, cert. denied, 
2009-NMCERT-007, 147 N.M. 361, 223 P.3d 358. 

Jury instruction on an uncharged crime. — Where 
the district court submits an uncharged crime to the jury 
as a basis for conviction, it deprives a defendant of the 
defendant's constitutional right to notice and the oppor- 
tunity to prepare a defense, unless the crime is a lesser- 
included offense of the crime charged. State v. Davis, 
2009-NMCA-067, 146 N.M, 550, 212 P.3d 438. 

Where the defendant was charged with intentional child 
abuse; the defendant was not indicted for negligent child 
abuse and the state did not seek to amend the indictment 
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to charge negligent child abuse; the trial court instructed 
the jury on both intentional and negligent child abuse; the 
jury found the defendant guilty of abuse of a child without 
specifying whether the jury found intentional or negligent 
child abuse; and negligent child abuse is not a lesser- 
included offense of intentional child abuse, the submission 
of the negligent child abuse instruction constituted fun- 
damental error, State v. Davis, 2009-NMCA-067, 146 N.M. 
550, 212 P.3d 438, 

Prosecuting by information constitutional. — The 
provisions of this section, permitting the prosecution of 
a felony by information, does not violate either the fifth 
amendment requirement of a grand jury indictment or the 
due process clause of the U.S. Const., amend. XIV. State v. 
Reyes, 1967-NMCA-023, 78 N.M. 527, 433 P.2d 506. 

Simplified forms of information provided for by 
New Mexico statutes do not offend against the constitu- 
tion. State v. Shroyer, 1945-NMSC-014, 49 N.M. 196, 160 
P.2d 444, 

The purpose of an indictment or information is, 
first, to furnish an accused with such a description of the 
charge against him as will enable him to make his defense 
and to avail himself of his conviction or acquittal against 
a subsequent prosecution for the same offense; and sec- 
ond, that the court may be informed as to the facts al- 
leged so it may determine whether the facts are sufficient 
to support a conviction, if one should be had. State v. Blea, 
1973-NMCA-013, 84 N.M. 595, 506 P.2d 339. 

A formal accusation is required to be filed before 
a person may be punished for a crime. Smith v. Abram, 
1954-NMSC-061, 58 N.M. 404, 271 P.2d 1010. 

That a person ‘may not be punished for a crime without 
a formal and sufficient accusation even if he voluntarily 
submits to the jurisdiction of the court cannot be ques- 
tioned, as it is regarded as fundamental that the accused 
must be tried only for the offense charged in the informa- 
tion. State v. Villa, 1973-NMCA-125, 85 N.M. 537, 514 P.2d 
56. 

Purposes of transcript. — Original purpose of tran- 
script of evidence was to inform district attorney and to en- 
lighten judgment of grand jury in determining whether an 
indictment should be presented; it now serves additional 
purpose of enlightening district attorney and attorney 
general as to what, if any, information is to be filed. State 
v, Melendrez, 1945-NMSC-020, 49 N.M. 181, 159 P.2d 768. 

Felony must be prosecuted by indictment or in- 
formation. — A criminal complaint subscribed by a 
county sheriff and charging defendant with burglary and 
grand larceny was insufficient to invoke the jurisdiction 
of the court in that the crimes charged therein purport 
to be in each case a felony and such as can be prosecuted 
only upon indictment or presentment by a grand jury, or 
by an information filed by the district attorney, attorney 
general or their deputies, as required by this section. State 
v. Chacon, 1957-NMSC-030, 62 N.M. 291, 309 P.2d 230. 

Either indictment or information may be used. 
— District court has jurisdiction to try defendant who is 
proceeded against by criminal information filed by district 
attorney, even where defendant did not waive his right 
to be charged by grand jury indictment, because this sec- 
tion provides that district court proceedings may be based 
upon either method. State v, Vaughn, 1971-NMSC-015, 82 
N.M. 310, 481 P.2d 98, cert. denied, 403 U.S, 933, 91S. Ct. 
2262, 29 L. Ed. 2d 712 (1971). 

‘Since the 1924 amendment to this section, defendant 
has had no right to be charged by a grand jury; rather he 
may be proceeded against by information. Flores v. State, 
1968-NMCA-057, 79 N.M. 420, 444 P.2d 605. 

Defendant who was charged by a criminal information 
was not entitled to be indicted by a grand jury because 
under this section, a defendant may be charged either by 
grand jury action or by a criminal information. State v. 
Mosley, 1968-NMCA-077, 79 N.M. 514, 445 P.2d 391. 
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Under this section, a defendant may be proceeded 
against either by a grand jury indictment or by a criminal 
information, State v. Burk, 1971-NMCA-018, 82 N.M. 466, 
483 P.2d 940, cert. denied, 404 U.S. 955, 92 S. Ot. 309, 30 
L. Ed. 2d 271 (1971). 

State may choose to proceed by indictment or in- 
formation. — In the district court a prosecution proceeds 
either on the basis of indictment or information, and the 
choice is the state's. State v. Martinez, 1978-NMCA-095, 
92 N.M. 291, 587 P.2d 438, cert. quashed, 92 N.M. 260, 586 
P.2d 1089. 

Right not to be tried. — In the sense of a right not 
to be tried in the absence of a grand jury indictment, the 
right is satisfied by an indictment valid on its face and 
returned by a legally constituted grand jury. Once such an 
indictment is returned, there exists no right not to be tried 
in the sense relevant to the underlying rationale for the 
collateral order doctrine nor a right for immediate review 
pursuant to a writ of error or pursuant to N.M. Const., art 
VI, § 2, State v. Augustin M., 2008-NMCA-065, 133 N.M, 
636, 68 P.3d 182, cert. quashed, 2004-NMCERT-002, 135 
N.M. 170, 86 P.3d 48. 

State may proceed by information after no-bill 
from grand jury. — Neither the N.M. Const. art. II, § 14, 
nor 31-6-11.1 NMSA 1978, limits the state's ability to pro- 
ceed by information after a grand jury has returned a no- 
bill. State v. Isaac M., 2001-NMCA-088, 181 N.M, 235, 34 
P.3d 624, cert. denied, 131 N.M. 221, 34 P.3d 610. 

State's burden of proof in rebutting the presump- 
tion of inadmissibility in 32A-2-14F NMSA 1978. — To 
overcome the presumption of inadmissibility in 82A-2-14F 
NMSA 1978, the state must prove by clear and convincing 
evidence that at the time the thirteen or fourteen-year- 
old child made his or her statement to a person in a po- 
sition of authority, the child had the maturity to under- 
stand his or her constitutional and statutory rights and 
the force of will to invoke such rights. In order to obtain 
the clear and convincing evidence needed to rebut the 
presumption of inadmissibility, the interrogator who is in 
a position of authority must first adequately advise the 
thirteen or fourteen-year-old child of his or her Miranda 
and statutory rights and then invite the child to explain, 
on the record, his or her actual comprehension and ap- 
preciation of each Miranda warning. State v. DeAngelo M., 
2015-NMSC-0383, aff'g on other grounds 2015-NMCA-019. 

Where thirteen-year-old child, charged with murder, 
residential burglary, tampering with evidence, and lar- 
ceny, was subjected to a custodial interrogation by three 
law enforcement officers, during which child made in- 
culpatory statements regarding a burglary that con- 
nected child to a murder, the trial court erred in denying 
child's motion to suppress the statements where the of- 
ficers failed to advise child of his Miranda and statutory 
rights in a clear and intelligible manner and where it 
was not clear from the record that child fully compre- 
hended and appreciated his constitutional and statutory 
rights. Moreover, the fact that child continued to answer 
questions after unambiguously asserting his right to re- 
main silent provided additional evidence that child did 
not possess either the maturity to understand his rights 
or the force of will to assert those rights. The state did 
not meet its burden of rebutting the presumption of 
inadmissibility under 32A-2-14F NMSA 1978, State v. 
DeAngelo M., 2015-NMSC-033, aff'g on other grounds 
2015-NMCA-019. 

Due process does not require a bill of particulars. 
— In order to satisfy due process, the primary determi- 
nation is whether the accused had enough information to 
adequately prepare his defense, and a bill of particulars 
or statement of facts is generally not required when the 
state maintains an open file policy, State v. DeAngelo M., 
2015-NMCA-019, cert. granted, 2015-NMCERT-002. 
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Where child, charged with murder, burglary and other 
delinquent acts, was furnished with the state's witness 
list, had access to all material relevant to the state's case 
against him, and the delinquency petition stated with 
particularity each of the crimes charged, including rel- 
evant statutory provisions, the dates and locations of the 
alleged offenses as well as a list of the items alleged to 
have been stolen, the child had enough information to pre- 
pare his defense in accordance with due process and was 
not entitled to a bill of particulars. State v. DeAngelo M., 
2015-NMCA-019, cert. granted, 2015-NMCERT-002, 

Right to demand nature and cause of accusations. 
— Accused's right to demand nature and cause of accusa- 
tion is expressly protected by bill of particulars, State v. 
Shroyer, 1945-NMSC-014, 49 N.M. 196, 160 P.2d 444. 

The New Mexico constitution does not require that an 
indictment recite all particulars of an offense. It says only 
that the accused shall have the right to "demand the na- 
ture and cause of the accusation." This can be done by a 
bill of particulars. State v. Shroyer, 1945-NMSC-014, 49 
N.M. 196, 160 P.2d 444; Ex parte Kelley, 1953-NMSC-011, 
57 N.M. 161, 256 P.2d 211. 

Appellant was entitled "to demand the nature and cause 
of the accusation" against him under this section, and 
while that remedy was available by way of bill of particu- 
lars, he did not choose to make use of it. Consequently, any 
claimed error is waived. State v. Romero, 1961-NMSC-139, 
69 N.M. 187, 365 P.2d58. 

Although defendant has the right to demand the na- 
ture and cause of the accusations, in order to exercise 
this right defendant must pursue it, and where defendant 
never requests a hearing, the constitutional provision is 
waived. State v. Cebada, 1972-NMCA-140, 84 N.M. 306, 
502 P.2d 409. 

Where the defendant argues that he did not have of- 
ficial notice of the specific charge until the day of trial but 
his objection to proceeding to trial was pro forma only, he 
requested no continuance, he made no plea of surprise, 
he made no claim that he was not prepared for trial, nor 
did he assert prejudice, then ‘his claim of error is without 
merit. State v. Valdez, 1972-NMCA-014, 83 N.M. 632, 495 
P.2d 1079, aff'd, 1972-NMSC-029, 83 N.M. 720, 497 P.2d 
231, cert. denied, 409 U.S, 1077, 93S. Ct. 694, 34 L. Ed. 2d 
666 (1972), 

"Filing" required. — Neither the New Mexico con- 
stitution nor the rules of criminal procedure require 
that indictments be "returned in open court." Those 
provisions speak only in terms of "filing." State v, Ellis, 
1976-NMCA-036, 89 N.M. 194, 548 P.2d 1212, cert. denied, 
89 N.M. 206, 549 P.2d 284, 

Time of war or public danger. — When no war or 
state of public danger exists during the period in which 
the alleged felonious acts occurred, a military court 
would be wholly without jurisdiction to try members of 
the national guard for the felonies with which they were 
charged. Clearly then, the civil courts must have juris- 
diction to try for alleged violations. State ex rel. Sage v. 
Montoya, 1959-NMSC-029, 65 N.M. 416, 338 P.2d 1051. 

Waiver of indictment. — Prior to the 1924 amend- 
ment to this section, and in the constitution, as adopted, 
the permissive use of an information was surrounded 
by so many safeguards as to render it unlikely that 
the framers could have contemplated the requirements 
of this section could be waived otherwise than by the 
proviso in N.M. Const., art. XX, § 20. State v. Chacon, 
1957-NMSC-030, 62 N.M. 291, 309 P.2d 230. 

Compliance with the terms of this section that no per- 
son shall be held to answer for certain crimes unless 
on presentment of indictment or information is manda- 
tory and may not be made the subject of waiver. State v, 
Chacon, 1957-NMSC-030, 62 N.M. 291, 309 P.2d 230. 

"Criminal complaint" not sufficient. — Where a 
"criminal complaint" fails to meet the requirements of 
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this section, it thereby denies the district court jurisdic- 
tion to accept the defendant's guilty plea and impose 
sentence upon him. State v, Chacon, 1957-NMSC-030, 62 
N.M. 291, 309 P.2d 230. 

Information filed before magistrate's transcript. 
— An information for murder, filed six days before mag- 
istrate's transcript is filed, is not void for lack. of jurisdic- 
tion, where defendant does not allege or offer to show that 
preliminary examination was not in fact held. State v. 
Parker, 1930-NMSC-004, 34 N.M. 486, 285 P. 490. 

Crimes not capital, felonious or infamous. — The 
constitution only requires capital, felonious or infamous 
crimes to be charged by indictment or information, and 
this provision of the New Mexico constitution is clear and 
unambiguous. State v. Marrujo, 1968-NMSC-118, 79 N.M. 
3638, 443 P.2d 856. 

Where the appellant is not charged with a capital, fe- 
lonious or infamous crime, there is neither a constitu- 
tional nor statutory requirement that the appellant be 
charged by information or indictment. State v. Marrujo, 
1968-NMSC-118, 79 N.M. 363, 443 P.2d 856, 

So long as the fine for criminal contempt which is, or 
may. be, imposed is not more than $1,000, there is no 
federal constitutional right to jury trial as the crime is 
a petty offense, nor need prosecution be by information, 
Seven Rivers Farm, Inc. v. Reynolds, 1978-NMSC-039, 84 
N.M. 789, 508 P.2d 1276. 

The use of initials instead of words in a criminal 
complaint to identify the offense deprives defendant of 
due process of law. State v. Raley, 1974-NMCA-024, 86 
N.M. 190, 521-P.2d 1031, cert, denied, 86 N.M. 189, 521 
P.2d 1030. 

Failure to allege value of embezzled property. — 
Although information should have alleged value, juris- 
diction does not depend upon the value of the property 
embezzled; value merely denotes the grade of the offense. 
Roehm v. Woodruff, 1958-NMSC-088, 64 N.M. 278, 327 
P.2d 339. 

Allegation of ownership in larceny case. — Where 
alleged crime constituted both common-law larceny and 
statutory grand larceny, allegation that defendant "com- 
mitted the crime of larceny" would be sufficient, since 
ownership was not "of the essence of the crime." State v. 
Shroyer, 1945-NMSC-014, 49 N.M. 196,160 P.2d 444. . 

Ownership need not be alleged in larceny cases where 
name given to offense by the common law or by statute is 
used in information. State v. Shroyer, 1945-NMSC-014, 49 
N.M. 196, 160 P.2d 444, 

Since ownership in a particular individual is not an 
element of larceny, a statute may dispense with alle- 
gation of ownership in information. State v. Shroyer, 
1945-NMSC-014, 49 N.M. 196, 160 P.2d 444. 

Murder. — Information stating that defendant did 
"murder" a named person is sufficient apprisal of offense 
charged. State v. Roy, 1986-NMSC-048, 40 N.M. 397, 60 
P.2d 646. 

Manslaughter. — Information charging manslaughter 
was sufficient to satisfy constitutional requirement where 
it was in the form provided by 41-6-41, 1953 Comp., now 
repealed, and it enumerated the section defining the of- 
fense and the section fixing the penalty. State v. Romero, 
1961-NMSC-139, 69 N.M. 187,365 P.2d 58. 

Failure to name rape victim. — An information is 
not fatally defective in failing to name the victim of the 
statutory rape charged. Ex parte Kelley, 1953-NMSC-011, 
57 N.M. 161, 256 P.2d 211. 

Indictment sufficient though arrest delayed. — 
Reasonableness of the conduct of the police in a particular 
case is to be weighed against the possible prejudice to the 
defendant resulting from delay in arrest, and where de- 
fendant's arrest was postponed in the interest of effective 
police work, and was not unreasonably delayed after the 
general investigation was concluded, refusal of the trial 
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court to dismiss the indictment was not error. State v. 
Baca, 1970-NMCA-121, 82 N.M. 144, 477 P.2d 320, 


IIT. PRELIMINARY EXAMINATION. 


Right of confrontation. — The right of confrontation 
guaranteed by the sixth amendment to the United States 
constitution and Article II, Section 14 of the constitution 
of New Mexico is a trial right that does not apply to prob- 
able cause determinations in preliminary examinations. 
State v. Lopez, 2013-NMSC-047, overruling Mascarenas 
v. State, 1969-NMSC-116, 80 N.M. 537, 458 P.2d 789. 

Right of confrontation did not apply at prelimi- 
nary examination. — Where police officers found a bag 
containing a green leafy substance and a bag that contained 
a white powdery substance in defendant's vehicle during a 
search incident to defendant's arrest for driving with a sus- 
pended license; at defendant's preliminary examination, 
the magistrate court admitted a forensic laboratory report 
into evidence without an opportunity for the defense to 
personally cross-examine the laboratory analyst who pre- 
pared the report; and the report concluded that the white 
powdery substance was cocaine and the green leafy sub- 
stance was marijuana, the magistrate court did not violate 
defendant's confrontation rights under the United States 
constitution and the New Mexico constitution, because the 
constitutional right of confrontation does not apply to prob- 
able cause determinations in preliminary examinations. 
State v. Lopez, 2013-NMSC-047, overruling Mascarenas v. 
State, 1969-NMSC-116, 80 N.M. 537, 458 P.2d 789. 

A preliminary examination is unknown to the 
common law and an accused is not entitled to such an 
examination, unless it is given him by constitutional or 
statutory provision. Pearce v. Cox, 354 F.2d 884 (10th Cir. 
1965), cert. denied, 384 U.S. 976, 86 S. Ct. 1869, 16 L. Ed. 
2d 685 (1966). 

Defendant has a state constitutional right to a 
preliminary hearing. Baez v. Rodriguez, 381 F.2d 35 
(10th Cir. 1967). 

Where defendant is charged by an information, he has 
a constitutional right to a preliminary examination, State 
v. Archuleta, 1970-NMCA-1381, 82 N.M. 378, 482 P.2d 242, 
cert. denied, 82 N.M. 377, 482 P.2d 241 (1971). 

When the charge is by criminal information, defendant 
has a right to a preliminary examination. State v. Vasquez, 
1969-NMCA-082, 80 N.M. 586, 458 P.2d 838. 

Right to hearing is matter of law. — The right to a 
preliminary hearing is not discretionary with the judge. 
A person is either entitled to it as a matter of law, or not 
at all. Williams v. Sanders, 1969-NMSC-124, 80 N.M. 619, 
459 P.2d 145. 

But there exists no absolute right to a prelimi- 
nary hearing, and this section leaves it in the discretion 
of the prosecutor to proceed by indictment and thus to ob- 
viate the requirement of preliminary examination. State 
v, Peavler, 1975-NMCA-087, 87 N.M. 448, 535 P.2d 650, 
rev'd, 1975-NMSC-035, 88 N.M. 125, 587 P.2d 1387; State 
v, Martinez, 1978-NMCA-095, 92 N.M. 291, 587 P.2d 438, 
cert. quashed, 92 N.M. 260, 586 P.2d 1089. 

Meaning of term "preliminary examination". — 
Court may assume that term "preliminary examination" 
was understood to mean preliminary examinations as 
were in vogue under existing laws of state at time con- 
stitutional amendment which is being construed was pro- 
posed and adopted. State v. Melendrez, 1945-NMSC-020, 
49 N.M. 181, 159 P.2d 768. ) 

Purpose and nature of hearing. — A preliminary 
hearing is not a trial of the person charged with the view 
of determining his guilt or innocence. Purposes of prelimi- 
nary examination are, inter alia, (1) to inquire concern- 
ing commission of crime and accused's connection with 
it, (2) to inform accused of nature and character of crime 
charged, (3) to enable state to take necessary steps to 
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bring accused to trial in event there is probable cause for 
believing him guilty, (4) to perpetuate testimony and (5) 
to determine amount of bail which will probably secure 
attendance of accused to answer charge. State v. Archul- 
eta, 1970-NMCA-131, 82 N.M. 378, 482 P.2d 242, cert. de- 
nied, 82 N.M. 377, 482 P.2d 241 (1971); State v. Garcia, 
1968-NMSC-119, 79 N.M. 367, 443 P.2d 860; State v. Me- 
lendrez, 1945-NMSC-020, 49 N.M. 181, 159 P.2d 768. 

Hearing as federal right. — The right to a prelimi- 
nary hearing in the state of New Mexico is one guaran- 
teed by the state constitution and only becomes a federal 
constitutional guarantee by the equal protection clause of 
the fourteenth amendment because it is a part of the due 
process of the state. Silva v. Cox, 351 F.2d 61 (10th Cir. 
1965), cert. denied, 383 U.S. 919, 86 S, Ct. 915, 15 L. Ed. 
2d 673 (1966). 

A defendant in a state court is not entitled to a pre- 
liminary examination by virtue of a federal constitutional 
right. Pearce v. Cox, 354 F.2d 884 (10th Cir. 1965), cert. de- 
nied, 384 U.S. 976, 86S. Ct. 1869, 16 L. Ed. 2d 685 (1966). 

Magistrate's jurisdiction over complaint is to 
conduct a preliminary hearing and, if probable cause 
is found that the defendant committed an offense, to 
bind him over to district court for trial. State v. Marti- 
nez, 1978-NMCA-095, 92 N.M. 291, 587 P.2d 438, cert. 
quashed, 92 N.M. 260, 586 P.2d 1089. 

Duties of magistrate. — Magistrate must determine 
from preliminary examination as a whole, and not merely 
from complaint alone, what offense has been commit- 
ted; commitment by magistrate must name the offense 
found as a result of such examination. State v. Melendrez, 
1945-NMSC-020, 49 N.M. 181, 159 P.2d 768, 

The effect of denying a constitutional right at a 
preliminary examination is the same as though there 
had been no hearing, State v. Vaughn, 1964-NMSC-158, 74 
N.M. 365, 393 P.2d 711. 

No right to preliminary examination under in- 
dictment. — A reading of this section clearly reveals that 
no right to a preliminary examination exists when the 
presentment against an accused is by a grand jury indict- 
ment. State v. Mosley, 1965-NMSC-081, 75 N.M. 348, 404 
P.2d 304, 

If the state chooses to proceed by indictment, the defen- 
dant has no right to a preliminary hearing, even where 
the proceedings against the defendant are initiated by 
a criminal complaint in magistrate court. State v. Peav- 
ler, 1975-NMSC-085, 88. N.M. 125, 587 P.2d 1387, rev'g 
1975-NMCA-087, 87 N.M. 4438, 535 P.2d 650, 

Where defendant is not proceeded against by informa- 
tion, but by indictment, he is not entitled to a preliminary 
examination. The fact that proceedings against him are 
first initiated by a criminal complaint in the magistrate 
court does not obligate the state to proceed by preliminary 
examination and information rather than by indictment. 
State v. Ergenbright, 1973-NMSC-024, 84 N.M. 662, 506 
P.2d 1209. 

This provision affords a right to a preliminary hearing 
when the accused is charged by a criminal information, 
but does not afford a right to a preliminary hearing when 
the accused is indicted by a grand jury. State v. Salazar, 
1970-NMCA-056, 81 N.M. 512, 469 P.2d 157. 

Standard of proof at preliminary hearing. — The 
test at a preliminary hearing is not whether guilt is es- 
tablished beyond a reasonable doubt, but whether there 
is that degree of evidence to bring within reasonable prob- 
abilities the fact that a crime was committed by the ac- 
cused. State v. Garcia, 1968-NMSC-119, 79 N.M. 367, 443 
P.2d 860. 

Admissibility in appellate court of preliminary 
hearing testimony. — The district attorney's statements 
that the state attempted to subpoena a material witness 
and that he was out of state were no more than bare re- 
citals unsupported by factual elaboration, and where the 


© 2022 State of New Mexico. New Mexico Compilation Commission, All rights reserved. 


Art. IT, § 14 


record contained no evidence as to the circumstances of 
the state's alleged attempt and inability to subpoena the 
witness, the court of appeals refused to hold that the wit- 
ness was unavailable for trial, and under Rule 804, N.M.R. 
Evid. (see now Rule 11-804 NMRA) the witness's prelimi- 
nary hearing testimony was not admissible in evidence. 
State v, Mann, 1975-NMCA-045, 87 N.M. 427, 535 P.2d 70. 

Hearing is prerequisite to holding on informa- 
tion. — This section requires a preliminary examination 
before an examining magistrate, or its waiver, as.a pre- 
requisite to holding any person on a criminal information. 
Mascarenas v, State, 1969-NMSC-116, 80 N.M. 537, 458 
P.2d 789, overruled by State v. Lopez, 2013-NMSC-047, 

Accused may challenge right of state to proceed 
against him until he has been accorded a valid prelimi- 
nary hearing, unless he has theretofore waived his right 
thereto. Such challenge may be made by a plea in abate- 
ment or any other appropriate manner. Pearce v. Cox, 354 
F.2d 884 (10th Cir. 1965), cert. denied, 384 U.S. 976, 86 S. 
Ct. 1869, 16 L, Ed. 2d 685 (1966). 

The absence of either a preliminary examination or its 
intelligent waiver, or the denial of representation by coun- 
sel at such hearing, may be called to the attention of the 
court at any time prior to arraignment, by plea in abate- 
ment or in any other appropriate manner. State v. Vaughn, 
1964-NMSC-158, 74 N.M. 365, 393 P.2d 711; State v, Vega, 
1967-NMSC-255, 78 N.M. 525, 433 P.2d 504. 

The jurisdiction of the district court, acquired by the fil- 
ing of the information, may be lost "in the course of the 
proceeding" by failure to remand for a preliminary exami- 
nation when its absence is timely brought to the court's 
attention. State v. Vaughn, 1964-NMSC-158, 74 N.M..365, 
393 P.2d 711; State v. Vega, 1967-NMSC-255, 78 N.M. 525, 
433 P.2d 504. 

Violation determined initially by state courts, — 
Where defendant, in federal habeas corpus, alleges that 
he was denied a preliminary hearing in violation of this 
section, when the federal court can find no indication, 
either in the record or by reference in appellant's brief, 
that the contention has been presented to and argued be- 
fore New Mexico's state courts, the argument will not be 
decided by the federal court until first referred to the state 
judiciary. Campos v. Baker, 442 F.2d 331 (10th Cir. 1971), 

Denial of the right of a defendant to call wit- 
nesses in his behalf, at.a preliminary examination, was 
error which required the trial judge to sustain a plea in 
abatement for a full.and complete preliminary examina- 
tion. Mascarenas v. State, 1969-NMSC-116, 80 .N.M. 5387, 
458 P.2d 789, overruled by State v. Lopez, 2013-NMSC-047. 

Determination of probable cause based on 
judicially-noticed testimony, — Where no witnesses tes- 
tified at defendant's preliminary hearing; the state offered 
testimony that the victim and a detective had given at a 
previous hearing before the magistrate pertaining to a dif- 
ferent charge; the magistrate took judicial notice of the tes- 
timony and based solely on the judicially-noticed testimony, 
issued a determination of probable cause; defendant pro- 
ceeded to a jury. trial without challenging the preliminary 
hearing; and defendant claimed that defendant was de- 
prived of the right to a preliminary hearing, defendant had 
no remedy for the error in the preliminary hearing, State 
v, Perez, 2014-NMCA-0238, cert. denied, 2014-NMCERT-001, 


arraignment before a justice of the peace; rather, they 
provide for a preliminary examination by a committing 
magistrate and arraignment and trial before the district 
court. However, it is the practice for the magistrate to ar- 
raign the defendant at preliminary examination. State v. 
Elledge, 1967-NMSC-143, 78 N.M. 157, 429 P.2d 355. 
Powers of visiting judge. — Nonresident judge who 
sits at request of resident judge is vested with all the 
latter's powers, including that of holding preliminary 
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hearings. State v. Encinias, 1949-NMSC-044, 53 N.M. 343, 
208 P.2d 155. 

Hearing or waiver need not be proved by state. 
— The state, prosecuting by information, need not allege 
or prove that accused has had or waived preliminary ex- 
amination. State v. Vigil, 1928-NMSC-012, 33 N.M. 365, 
266 P, 920. 

Same charge in hearing and amended informa- 
tion, — Where information is amended, defendant has no 
constitutional right to an additional preliminary hearing 
when the preliminary hearing and the amended informa- 
tion pertain to the same statutory charge. State v. Archul- 
eta, 1970-NMCA-131, 82 N.M. 378, 482 P.2d 242, cert. de- 
nied, 82 N.M. 377, 482 P.2d 241 (1971). 

The preliminary hearing is a critical stage of a 
criminal proceeding in which counsel must be made 
available, Neller v. State, 1968-NMSC-130, 79 N.M. 528, 
445 P.2d949, 

Driving while intoxicated. — An accused has 
no right to a preliminary hearing on a misdemeanor 
charge of driving while intoxicated. State v, Greyeyes, 
1987-NMCA-022, 105 N.M. 549, 734 P.2d 789, cert. denied, 
105 N.M. 521, 734 P.2d 761. 

Counsel at preliminary examination. — The 
amount of time counsel spends with defendant prior to a 
hearing provides no basis for post-conviction relief, as the 
competence and effectiveness of counsel cannot be deter- 
mined by the amount of time counsel spends or fails to 
spend with defendant. Maimona v. State, 1971-NMCA-002, 
82 N.M. 281, 480 P.2d 171. 

If represented by counsel when arraigned in district 
court, if no objection is made to a lack of counsel at the 
preliminary hearing stage, or even of the total absence 
of a preliminary hearing, without a showing of prejudice, 
there is a waiver of the right to counsel at the earlier 
stages. Neller v. State, 1968-NMSC-130, 79 N.M, 528, 445 
P,2d 949, 

Defendant's assertion that two prior felony convictions 
could not be used against him in prosecution under ha- 
bitual criminal statute because they were constitutionally 
defective due to the absence of counsel at his preliminary 
examination in both prior felony convictions was without 
merit where the record showed that in each of the two 
prior felony convictions, defendant entered pleas of guilty, 
that in each of the guilty pleas, defendant had the advice 
of counsel, and where no claim was made that the pleas 
were involuntary, defendant's claimed defect was there- 
fore waived when he pleaded guilty in the two prior felony 
proceedings. State v. Lopez, 1973-NMCA-014, 84 N.M. 600, 
506 P.2d 344, 

Absent a showing of prejudice, complaint of absence of 
counsel during interrogation by authorities and at pre- 
liminary hearing is waived by guilty plea. State v. Archie, 
1967-NMSC-227, 78 N.M. 443, 432 P.2d 408. ; 

The. right to representation at the preliminary hear- 
ing is waived upon entering a plea in district court when 
represented by counsel. State v, Sisk, 1968-NMSC-087, 79 
N.M. 167, 441 P.2d 207. 

Failure to assign counsel prior to preliminary examina- 
tion of an indigent defendant in a noncapital case is not 
ground for vacating a conviction or sentence based upon 
a plea of guilty, at least without a showing that prejudice 
resulted therefrom. Sanders v. Cox, 1964-NMSC-214, 74 
N.M. 524, 395 P.2d 353, cert. denied, 379 U.S. 978, 85 S. Ct. 
680, 13 L. Ed. 2d 569 (1968), 

Representation of juvenile by counsel - or during the 
preliminary investigation can be waived, if this is done 
knowingly and intelligently. Further, waiver is accom- 
plished when, upon arraignment with counsel in district 
court, no objection is made to the failure to be represented 
by counsel during the juvenile court investigation. Neller 
v. State, 1968-NMSC-130, 79 N.M. 528, 445 P.2d 949. 
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If, at the time of arraignment, complaint had been made 
that counsel had not been provided in juvenile court, it 
would possibly have been error for the district court to re- 
fuse to remand to the juvenile court for a proper hearing. 
But if no objection is voiced, no reason can be advanced to 
hold there was no waiver of such defect in juvenile court 
when it is clear that the same shortcoming in the pre- 
liminary hearing was effectively waived. Neller v. State, 
1968-NMSC-130, 79 N.M. 528, 445 P.2d 949, 

Where juvenile petitioner received all benefits to which 
he would have been entitled as an adult, his voluntary 
plea of guilty after consulting counsel, and no showing of 
prejudice being made, amounted to a waiver of prior fail- 
ure to provide counsel at a preliminary hearing. Neller v. 
State, 1968-NMSC-130, 79 N.M. 528, 445 P.2d 949. 

The right to counsel at the preliminary hearing or ar- 
raignment in the district court can be competently and 
intelligently waived and in doing so the constitutional 
rights of the accused will not be abridged. State v. Cisne- 
ros, 1967-NMSC-015, 77 N.M. 361, 423 P.2d 45. 

The entry of a plea in the district court after intelli- 
gent waiver of counsel, or when represented by competent 
counsel, served as a waiver of any defects in the prelimi- 
nary hearing, including failure to advise of right or to pro- 
vide counsel. State v, Blackwell, 1966-NMSC-088, 76 N.M. 
445, 415 P.2d 563. 

Waiver of preliminary examination. — Where the 
state informed the defendant prior to the videotaped depo- 
sition of the child victim that the state would add criminal 
sexual penetration of a minor charges if the child articu- 
lated facts sufficient to support the charges; the child testi- 
fied that the defendant "licked" her vagina; the defendant 
was present at the deposition, but did not cross-examine 
the child; the state added a criminal sexual penetration of 
a minor charge on the day of trial; the defendant did not 
request a preliminary hearing and entered a plea of not 
guilty to the additional charges; the defendant waived his 
right to a preliminary hearing and he was not prejudiced 
by the addition of the criminal sexual penetration of a mi- 
nor charge. State v. Ervin, 2008-NMCA-016, 143 N.M. 493, 
177 P.3d 1067, cert. denied, 2008-NMCERT-001, 143 N.M. 
398, 176 P.3d 1130. 

A defendant who enters plea on arraignment without 
raising his objection waives right to a preliminary exami- 
nation, State v. Gallegos, 1942-NMSC-043, 46 N.M. 387, 
129 P.2d 634. 

In case where accused, when brought before examining 
magistrate, was told that he was entitled to have counsel 
represent him, that he was entitled to a continuance if he 
desired, and that it was not necessary for him to plead, but 
after being so advised accused stated that he was ready to 
plead, and pleaded guilty, he expressly waived a prelimi- 
nary examination. State v, Alaniz, 1951-NMSC-049, 55 
N.M. 312, 232 P.2d 982. 

Defendant, by his voluntary plea of guilty to the charge 
on which he was convicted and sentenced, waived his 
rights to a preliminary hearing with representation by 
counsel, State v. Marquez, 1968-NMSC-046, 79 N.M.. 6, 
438 P.2d 890. . 

Objection that preliminary examination has not 
been waived must be raised before plea. State v. Vigil, 
1928-NMSC-012, 33 N.M. 365, 266 P, 920. 

The trial court did not err in putting appellant to 
trial upon an information filed prior to the preliminary 
examination since, although no person shall be held on 
information without having had or waived a preliminary 
examination, appellant not only was accorded a hear- 
ing but waived this right by his plea. State v. Bailey, 
1956-NMSC-123, 62 N.M. 111, 305 P.2d 725. 

The entry of a plea after intelligent waiver of counsel 
or when represented by competent counsel serves as a 
waiver of the right to a preliminary examination. State v. 
Darrah, 1966-NMSC-171, 76 N.M. 671, 417 P.2d 805, 
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Where defendant enters a plea of guilty, he waives his 
right to a preliminary examination. State v. Darrah, 76 
N.M. 671, 417 P.2d 805 (1966). 

A plea of guilty or not guilty to an information filed in 
a district court, in which case no preliminary hearing has 
been held, constitutes a waiver of the constitutional right 
to a preliminary examination. Silva v, Cox, 351 F.2d 61 
(10th Cir, 1965), cert. denied, 383 U.S. 919, 86 S. Ct. 915, 
15 L. Ed. 2d 678 (1966). 

The state constitutional guarantee of a preliminary 
hearing may be waived before a magistrate if the accused 
acknowledges his guilt of the offense charged. Silva v, Cox, 
351 F.2d 61 (10th Cir. 1965), cert. denied, 383 U.S. 919, 86 
S. Ct. 915, 15 L, Ed. 2d 673 (1966). 

A defendant waives his right to a preliminary hearing 
when he competently, understandingly and voluntarily 
pleads to a charge, without asserting the absence of a 
preliminary hearing. Guerra v. Rodriguez, 372 F.2d 472 
(10th Cir. 1967). 

Defendant waived his right to a preliminary examina- 
tion when he competently, understandingly and volun- 
tarily pled to an information, without challenging the 
information on the ground that he had not been accorded 
a valid preliminary examination. Cranford v. Rodriguez, 
373 F.2d 22 (10th Cir, 1967), 

A defendant waives his right to a preliminary examina- 
tion when he competently, understandingly and voluntarily 
pleads to an information, without challenging the informa- 
tion on the ground that he had not been accorded either 
a preliminary examination or a valid preliminary exami- 
nation. Pearce v. Cox, 854 F.2d 884 (10th Cir. 1965), cert. 
denied, 384 U.S. 976, 86S, Ct. 1869, 16 L. Ed. 2d 685 (1966). 

Defendant was entitled to a preliminary examination, 
at which he would be accorded his constitutional rights, 
before being placed on trial on the information, but he 
waived that right by his plea of not guilty, entered when 
he was adequately represented by counsel. The fact that 
the preliminary examination proceedings were void did 
not render defendant immune from a trial on the informa- 
tion, since at such trial he was provided with competent 
counsel and otherwise accorded his constitutional rights. 
Pece v. Cox, 854 F.2d 913 (10th Cir, 1965), cert. denied, 384 
US. 1020, 86 S, Ct, 1984, 16 L. Hd. 2d°1044 (1966). 

Defendant may be charged by information in the state 
district court, notwithstanding he either has not had a 
preliminary examination or has not had a valid prelimi- 
nary examination. Pearce v. Cox, 354 F.2d 884 (10th Cir. 
1965), cert. denied, 384 U.S. 976, 86 S. Ct. 1869, 16 L. Ed. 
2d 685 (1966). 

The question of whether a preliminary hearing was 
competently waived is one of fact and cannot be estab- 
lished by the mere written waiver executed without the 
advice of counsel. The competency of such a waiver can 
only be determined after a hearing thereon. State v, Vega, 
1967-NMSC-255, 78 N.M. 525, 433 P.2d 504. 

There is nothing in either the due process clause, nor in 
any decision which-requires a remand to the magistrate's 
court, to permit an accused to waive his right to have a 
preliminary examination represented by counsel, rather 
than to waive the right in the district court to be so re- 
manded, State v. Vaughn, 1964-NMSC-158, 74 N.M. 365, 
393 P.2d 711. 

Where defendant's defense may have been prejudiced 
by the failure to grant a preliminary examination and 
when its absence was timely called to the court's atten- 
tion, entry of a plea upon arraignment in the district court 
did not operate as a waiver of defendant's right to the pre- 
liminary examination. State v. Vega, 1967-NMSC-255, 78 
N.M. 525, 433 P.2d 504. 

If the accused has waived a preliminary examination, 
the state does not have an independent right to compel 
a preliminary examination over the defendant's waiver. 
State ex rel: Whitehead v. Vescovi-Dial, 1997-NMCA-126, 
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124 N.M. 375, 950 P.2d 818, cert. denied, 124 N.M. 268, 
949 P.2d 282, . 


IV. GRAND JURY, 


History of institution of grand jury. Buzbee v. Don- 
nelly, 1981-NMSC-097, 96 N.M. 692, 634 P.2d 1244. 

Number of grand jurors. — The amendment to this 
article which took effect January 1, 1925, changing the 
number of grand jurors necessary to find an indictment, 
did not infringe any substantial or constitutional guar- 
anty and was not ex post facto in applying to offenses 
committed prior to its adoption. State v, Kavanaugh, 
1927-NMSC-038, 32 N.M. 404, 258 P. 209. 

A grand jury composed of more than 12 members is not 
a grand jury under the state constitution, and an indict- 
ment returned by that body is void and ineffective. State v. 
Garcia, 1956-NMSC-085, 61 N.M. 404, 301 P.2d 337, 

Fair cross section of community. — The right to a 
jury reflecting a fair cross section of the community un- 
der the New Mexico constitution is at least as broad as 
that guaranteed by the sixth amendment of the federal 
constitution. State v. Gonzales, 1991-NMCA-007, 111 N.M. 
590, 808 P.2d 40, cert. denied, 111 N.M. 416, 806 P.2d 65, 
modified, State v. Dominguez, 1993-NMCA-042, 115 N.M. 
445, 853 P.2d 147. 

Method of convening. — A grand jury may be con- 
vened either upon a taxpayer's petition or by an order of 
the district judge. State v. Mosley, 1965-NMSC-081, 75 
N.M. 348, 404 P.2d 304. 

Duty of judge to comply with petition for grand 
jury. — A district judge does not enjoy discretionary au- 
thority to refuse to convene a grand jury requested by pe- 
tition; a judge is mandated to convene the grand jury or 
otherwise substantially comply with the request. Cook v. 
Smith, 1992-NMSC-041, 114 N.M. 41, 834 P.2d 418. 

Petitions must contain sufficient information. 
— District courts may limit grand jury investigations to 
specific incidents identified in the petition. Therefore peti- 
tion to convene a grand jury must contain sufficient in- 
formation to enable the court to determine whether the 
petitioners seek a legitimate inquiry into alleged criminal 
conduct or malfeasance of a public official or whether pe- 
titioners seek nothing more than a witch hunt. District 
Court v. McKenna, 1994-NMSC-102, 118 N.M, 402, 881 
P.2d 1887, cert. denied, 514 U.S, 1018, 115 S, Ct. 1861, 1381 
L. Ed. 2d 218 (1995). 

The district court may require that a grand jury 
petition contain sufficient information to deter- 
mine the signatories' status as registered voters. — 
The determination of whether the signatories of a grand 
jury petition are actually registered voters of the county 
is a factual determination properly within the discretion 
of the district court. Although Article II, Section 14 of the 
constitution of New Mexico does not require that the ad- 
dresses of signatories appear on a grand jury petition and 
there are other possible forms of evidence of registered 
voter status, the district court may, in its discretion, re- 
quire that the addresses of signatories appear on a grand, 
jury petition for purposes of confirming the signatories 
registered voter status, Requiring a district court to accept 
a grand jury petition as sufficient to order a grand jury 
inquiry simply because the petition contains signatures 
that are spelled the same way as those of registered voters 
overlooks the judicial duty of the district court to ensure 
the actual validity of a grand jury petition. Convisser v. 
Ecoversity, 2018-NMSC-089, rev'g 2012-NMCA-008. 

The addresses of persons signing a grand jury 
petition are not required. — Article II, Section 14 of 
the constitution of New Mexico requires only that the 
requisite number of signatures that can. be matched to 
the voter rolls as those of registered voters be submitted 
in support of a petition for a grand jury investigation. 
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The constitution does not require that the addresses of 
persons signing the petition accompany their signatures 
so that the county clerk may verify that the signato- 
ries are registered voters. Once the county clerk deter- 
mines that the required number of persons purporting 
to be registered voters in 'the county have provided their 
names and signatures, and those names correspond to 
the names of registered voters within the county, the 
constitution has been satisfied. In re Rescue Ecoversity 
Petition, 2012-NMCA-008, 270 P.3d 104, cert. granted, 
2012-NMCERT-001. 

The court of appeals' three-step burden-shifting 
procedure for evaluating grand jury petitions ‘is 
not justified by law or reason. — Neither Article II, 
Section 14 of the constitution of New Mexico nor supreme 
court precedent prescribe shifting burdens or other spe- 
cial standards by which a district court is constrained 
in exercising judicial discretion to determine whether a 
grand jury petition has met the constitutional require- 
ment of being signed by a specified number of actual reg- 
istered voters of the county. The court of appeals' three- 
step burden-shifting procedure for evaluating grand jury 
petitions adds provisions to the constitutional mandate 
that are not justified by law or reason. Convisser v. Ecover- 
sity, 2013-NMSC-039, rev'g 2012-NMCA-008. 

Grand jury petition did not contain informa- 
tion to determine the status of the signatories as 
registered voters. — Where a grand jury petition was 
signed by more than the required number of voters; the 
names to the signatories were the same as the names of 
people who appeared on the county's voter registration 
rolls; the county clerk could not confirm that any of the 
signatories were actually registered voters, because the 
petition did not contain the signatories’ addresses or any 
other information which could be used to confirm the sig- 
natories' registered voter status; and petitioner did not 
provide any evidence to prove that the signatories were 
actually registered voters of the county, the district court 
did not abuse it discretion in denying the petition on the 
ground that the petition did not contain sufficient infor- 
mation to determine the registered voter status of the sig- 
natories. Convisser v. Ecoversity, 20183-NMSC-039, rev'g 
2012-NMCA-008. 

Burden of proof that a grand jury petition is 
legally sufficient. — Once petitions to convene a 
grand jury are submitted, which demonstrate on their 
face that the signatories purport to be registered voters 
within the county and that they contain the names and 
signatures corresponding to the greater of two percent 
of registered voters or two hundred registered voters 
in the county, the petitioners have met their initial 
burden. Those who oppose the petition then have the 
burden to produce evidence demonstrating that the sig- 
natures on the petition are not those of registered vot- 
ers within the county. Nevertheless, the ultimate burden 
of proof still generally rests with the petitioners whose 
evidence must be sufficient to overcome those objec- 
tions raised by the opposition when the district court 
reviews the petition's sufficiency, In re Rescue Ecoversity 
Petition, 2012-NMCA-008, 270 P.3d 104, cert. granted, 
2012-NMCERT-001. 

Burden of proof that the grand jury petition is 
legally sufficient was met. — Where petitioners filed 
petitions to convene a grand jury which contained the 
printed names and signatures of the signatories below a 
heading which stated that the persons signing the peti- 
tion were registered voters of the county; the petitions 
did not contain the addresses of the signatories; and the 
county clerk confirmed that the petitions contained a suf- 
ficient number of signatures of individuals whose names 
matched the names.of registered voters in the county, but 
could not verify that any of the individuals who signed 
the petitions were actually registered voters in the county 
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without the addresses of the individuals, the petition- 
ers met their burden of production upon presenting the 
names and signatures of a sufficient number of registered 
voters as confirmed by the county clerk. In re Rescue 
Ecoversity Petition, 2012-NMCA-008, 270 P.3d 104, cert, 
granted, 2012-NMCERT- 001. 

Effect of improper motives of signatory. — If a pe- 
tition to convene a grand jury sufficiently delimits an area 
of inquiry that colorably lies within the permissible scope 
of grand jury inquiry and there is’no challenge to the 
geographical jurisdiction or to the applicable statute of 
limitations, the petition should be granted. Although our 
system of justice does not ‘allow the grand jury to be used 
as a tool by any dissatisfied person or political faction to 
intimidate or threaten a governing body, the improper mo- 
tives of one signatory in the petition cannot be imputed to 
all of the other signatories, Pino v, Rich, 1994-NMSC-105, 
118 N.M. 426, 882 P.2d 17. 

Residence as qualification for grand jury service 
is question of fact. State v. Watkins, 1979-NMCA-008, 
92 N.M. 470, 590 P.2d 169. 

Residence for jury service similar to voting resi- 
dence. — There is a similarity between residence for the 
purpose of voting and’residence for the purpose of serving 
as ajuror. State v. Watkins, 1979-NMCA-003, 92 N.M. 470, 
590 P.2d 169. 

Residency not destroyed by temporary absence. 
— The temporary absence of a person from the county of 
his residence, without the intention of abandoning that 
residence, will not destroy that person's qualification to 
serve as a grand juror. State v. Watkins, 1979-NMCA-003, 
92 N.M. 470, 590 P.2d 169. 

Effect of attack on eligibility of grand juror. — An 
attack on the eligibility of one grand juror does not raise 
an issue as to the jurisdiction of the court, but goes only to 
the procedural requirements for returning an indictment. 
State v. Velasquez, 1982-NMCA-154, 99 N.M. 109, 654 P.2d 
562, cert. denied, 99 N.M. 148, 655 P.2d 160. 


V. PERSONAL APPEARANCE. 


"Critical stage of a criminal proceeding" con- 
strued, — A particular stage of a criminal proceeding 
may be critical if the defendant's presence at the pro- 
ceeding would contribute to the defendant's opportunity 
to defend himself against the charges, such that a fair 
and just hearing would be thwarted by his absence. If a 
particular stage of a criminal proceeding is critical, then 
due process confers upon the defendant the right to be 
present at that stage in the proceeding. State v. Sloan, 
2019-NMSC-019. 

Waiver of right to appear. — Waiver of a defendant's 
constitutional right to appear generally requires the de- 
fendant's express consent, unless the defendant volun- 
tarily elects to absent himself, or is excluded from the 
courtroom by reason of disruptive conduct. State v. Sloan, 
2019-NMSC-019. 

Defendant's presence not required at a pretrial 
hearing on qualifying a witness as an expert. — 
Where defendant was charged with burglary and felony 
murder, and where defense counsel orally waived defen- 
dant's appearance at a pretrial hearing on whether to 
qualify the. blood spatter analyst as an expert witness, 
defendant's constitutional right to be present at critical 
stages of his criminal proceedings was not violated, be- 
cause evidence did not support a conclusion that his pres- 
ence would have increased the fairness: of the pretrial 
hearing or resulted in a more assured determination of 
whether the analyst could testify as an expert witness, 
and therefore the pretrial hearing was not a critical stage 
of the proceeding and defendant did not have a due pro- 
cess right to be present. Moreover, defendant did not have 
a due process right to be present because the testimony 
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concerned the blood spatter analyst's qualifications, not 
evidentiary facts related to defendant's guilt or innocence. 
State v. Sloan, 2019-NMSC-019. 

Presence not required at a pretrial hearing deal- 
ing with scheduling matters and a possible conflict 
of interest with the trial judge. — Where defendant 
was charged with burglary and felony murder, and where 
defense counsel orally waived defendant's appearance at 
a pretrial hearing in which scheduling matters and a pos- 
sible conflict with the trial judge was discussed, defendant 
did not have a due process right to be present, because the 
hearing, which did not provide an opportunity for either 
party to address the charges against defendant, was not 
a critical stage of defendant's criminal proceeding and the 
judge's potential conflict of interest was an uncontested 
issue. State v, Sloan, 2019-NMSC-019, 

Presence not required at pretrial hearing where 
the scope of a witness's testimony was discussed. — 
Where defendant was charged with burglary and felony 
murder, and where defense counsel orally waived defen- 
dant's presence at a pretrial hearing in which the scope 
of defendant's sister's testimony was discussed, defendant 
did not have a due process right to be present, because the 
hearing only involved a legal issue and was not a critical 
stage of defendant's criminal proceeding because the dis- 
trict court was enforcing a well-accepted principle of law 
concerning limiting the scope of witness testimony about 
defendant's character or state of mind and the hearing af- 
forded no opportunity to defend against the charge. State 
v. Sloan, 2019-NMSC-019. 

Private conversation between judge and individ- 
ual juror not reversible error. — No reversible error 
exists where the judge confers with prospective individ- 
ual jurors without the presence of defendant or defense 
counsel when the conversation was invited by defense 
counsel and did not prejudice defendant. State v. Henry, 
1984-NMCA-040, 101 N.M. 277, 681 P.2d 62. 


Civ. P. (see now Rule 5-802 NMRA) (only applied to post- 
conviction motions made prior to September 1, 1975), a 
court could hear and determine a post-conviction motion 
without the presence of the prisoner. To do so was not a 
denial of the constitutional right "to appear and defend" 
in criminal proceedings because prior to enactment of 
Rules of Criminal Procedure, post-conviction proceedings 
were civil, not criminal. State v. Hibbs, 1971-NMCA-100, 
82 N.M. 722, 487 P.2d 150. 

Where the motion for post-conviction relief is com- 
pletely groundless, the trial court may determine the mo- 
tion without the presence of defendant. State v. Sanchez, 
1966-NMCA-002, 78 N.M. 25, 420 P.2d 786. 


VI. REPRESENTATION BY COUNSEL. 
A. RIGHT TO COUNSEL. 
1, IN GENERAL. 


Right to proceed pro se. — Where defendant did not 
file a motion to proceed pro se until three days into trial, 
the trial court did not abuse its discretion in denying de- 
fendant's motion based solely on the timeliness of the mo- 
tion. State v. Garcia, 2011-NMSC-0038, 149 N.M. 185, 246 
P.3d 1057. 

To proceed pro se, a defendant must timely and 
unequivocally assert his intention to represent 
Where, prior to trial, defendant was granted 
repeated requests for a new attorney and was granted 
several continuances resulting in a three-year delay, the 
trial court did not err in denying defendant's motion to 
proceed pro se, because defendant did not clearly and un- 
equivocally assert his intention to represent himself and 
defendant's motion, made on the morning of trial, was un- 
timely. State v. Barela, 2018-NMCA-067, cert. denied. 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


Art, II, § 14 


Deprivation of counsel of choice. — Where the de- 
fendant's attorney interviewed the police officer who had 
arrested the defendant for drunk driving; the officer ap- 
peared to the attorney to be combative, called the attorney 
a "son of a bitch", did not respond to all of the attorney's 
questions, and used the officer's middle finger to point 
to documents; the attorney believed, based on informa- 
tion received through other officers, that the officer was 
making sure that the attorney could not do the attorney's 
job representing the defendant; the officer neither threat- 
ened to commit perjury nor threatened repercussions if 
the attorney did not withdraw as counsel for defendant; 
the prosecutor did not force the attorney to withdraw; the 
attorney withdrew voluntarily; and the attorney did not 
know how the defendant's case would be negatively im- 
pacted if the attorney continued to represent the defen- 
dant, the defendant's right to counsel of the defendant's 
choice was not violated. State v. Gamlen, 2009-NMCA-073, 
146 N.M. 668, 213 P.3d 818. 

The district court did not abuse its discretion in 
disqualifying defendant's choice of counsel. — Where 
defendant was charged with numerous counts of criminal 
sexual penetration of a minor and criminal sexual contact 
of a minor, and where defendant sought to be represented 
by an attorney who had previously represented the mother 
of the victim in a related matter, the state had the obli- 
gation and the duty to diligently alert the district court 
to the conflict of interest arising from counsel's represen- 
tation of defendant, and the district court did not abuse 
its discretion in disqualifying counsel based on evidence 
in the record that counsel had previously withdrawn from 
representing defendant in this case because of a conflict 
of interest based on his past representation of the mother 
and had made no effort to obtain waivers from defendant 
or the mother. State v. Dyke, 2020-NMCA-013, cert. denied. 

Representation at critical stage of proceeding. 
— Defendant is entitled to be represented by counsel at 
every critical stage of the proceeding. Pearce v. Cox, 354 
F.2d 884 (10th Cir. 1965), cert. denied, 384 U.S, 976, 86 S, 
Ct. 1869, 16 L. Ed. 2d 685 (1966), . 

Defendant’s plea of no contest was void where 
defendant was denied his right to counsel at the 
guilt-determination stage. — Where defendant was 
charged with criminal damage to property of a household 
member, and where, at arraignment in magistrate court, 
defendant asked to be represented by a public defender, 
and where the magistrate court judge entered an order 
conditionally appointing the Law Offices of the Public 
Defender (LOPD), finding that "the defendant was un- 
able to obtain counsel and desires representation by the 
LOPD", and where, in that same proceeding while defen- 
dant stood accused of a crime and had requested but had 
not yet received legal representation, the magistrate court 
judge accepted defendant’s plea of no contest and adjudi- 
cated defendant’s guilt, and where on de novo appeal to 
the district court, the district court judge dismissed the 
appeal for lack of prosecution, finding that defendant had 
not taken action on the case in more than 180 days, the 
district court erred in dismissing defendant’s de novo ap- 
peal, because after the Sixth Amendment right to counsel 
has attached, courts may not adjudicate a person’s guilt 
in the absence of counsel or valid waiver of counsel, and 
in this case, defendant’s right to counsel had attached at 
the arraignment in magistrate court, and the magistrate 
court judge’s deprivation of defendant’s right to counsel 
at the guilt-determination stage was reversible error. 
Defendant’s plea is:void because the magistrate court de- 
prived defendant of the right to counsel and due process 
by accepting his plea of ‘no contest without providing him 
with counsel. State v. Cruz, 2021-NMSC-015, rev’g A-1- 
CA-37581, mem, op. (May 24, 2019) (non-precedential). 
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Right to counsel at a lineup is essential to due pro- 
cess, State v. Garcia, 1969-NMSC-017, 80 N.M. 21, 450 
P.2d 621. 

Right to counsel during custodial interview. — De- 
fendant had a right to have counsel present at the time of 
statement made during interview while defendant was in 
custody. State v, Lewis, 1969-NMCA-041, 80 N.M. 274, 454 
P.2d 360, overruled by State v. Nemrod, 1973-NMCA-059, 
85 N.M. 118, 509 P.2d 885, 

Right to assistance of counsel applies to both trial 
and appeal. State v. Lewis, 1986-NMCA-088, 104 N.M. 
218, 719 P.2d 445. 

Right while under DUI custodial arrest, — A per- 
son issued a citation and placed under custodial arrest 
for driving while under the influence of intoxicating li- 
quor does not have a constitutional right to counsel im- 
mediately following a breath alcohol test since it did not 
amount to initiation of judicial criminal proceedings or 
prosecutorial commitment, nor was the period following 
administration of the test a critical stage. State v. Sando- 
val, 1984-NMCA-053, 101 N.M. 399, 683 P.2d 516. 

Mandatory jail sentence upon DWI conviction. — 
Provision of 66-8-102 NMSA 1978 subjecting a defendant 
who refuses to submit to chemical testing to a manda- 
tory jail sentence upon conviction of DWI does not violate 
the constitutional right to counsel. State v. Kanikaynar, 
1997-NMCA-036, 123 N.M. 283, 9389 P.2d 1091, cert. 
quashed, 124 N.M. 269, 949 P.2d 283; Kanikaynar v. Sisne- 
ros, 190 F.8d 1115 (10th Cir, 1999), cert. denied, 528 US. 
1090, 120 S., Ct. 821, 145 L. Ed. 2d 691 (2000). 

Right to counsel at arraignment. — A defendant 
has a constitutional right to counsel in criminal pro- 
ceedings and thus has a constitutional right to be rep- 
resented by counsel at his arraignment. State v. Torres, 
1970-NMCA-017, 81 N.M. 521, 469 P.2d 166, cert. denied, 
81 N.M. 506, 469 P.2d 151. 

Hearing for suspension of jail sentence. — Where 
petitioner had no counsel at hearing where the suspen- 
sion of jail sentence was revoked and he was ordered 
committed, where he was not advised of his right to have 
counsel appointed if he desired and was indigent, and 
where there was no intelligent waiver of that right, there 
was a denial of his constitutional rights. Blea v. Cox, 
1965-NMSC-070, 75 N.M. 265, 403 P.2d 701, overruled on 
other grounds by State v. Mendoza, 1978-NMSC-048, 91 
N.M. 688, 579 P.2d 1255. 

Right to court-appointed counsel. — Absent compe- 
tent and intelligent waiver, a person charged with crime 
in a state court who is a pauper and unable to employ 
counsel is entitled to have an attorney appointed to de- 
fend him. State v. Dalrymple, 1965-NMSC-124, 75 N.M. 
514, 407 P.2d 356. 

When the offense with which the defendant is charged 
is punishable by imprisonment in the penitentiary, the 
court is required to assign counsel if the prisoner has not 
the financial means to procure counsel. State v. Anaya, 
1966-NMSC-144, 76 N.M. 572, 417 P.2d 58. 

Showing of indigency is prerequisite to the 
right of court-appointed counsel. State v. Powers, 
1965-NMSC-046, 75 N.M. 141, 401 P.2d 775. 

It is not necessary for indigent defendant to re- 
quest the appointment of counsel in order to preserve 
his right to counsel. Pearce v. Cox, 354 F.2d 884 (10th Cir. 
1965), cert. denied, 384 U.S. 976, 86S. Ct: 1869, 16 L. Ed. 
2d 685 (1966). 

Determination of indigency. — The limited de- 
termination of indigency for purposes of right to court- 
appointed counsel under the standard of pauperism does 
not conform to constitutional mandate, Anaya v. Baker, 
427 F.2d.73 (10th Cir. 1970). 

No right to appointment of particular coun- 
sel. — An indigent defendant may not compel the court 
to appoint such counsel as defendant may choose. Such 
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appointment lies within the sound discretion of the trial 
court. State v. Salazar, 1970-NMCA-056, 81 N.M. 512, 469 
P.2d 157. 

Defendant is not entitled as matter of right to par- 
ticipate as counsel in his own defense with his court- 
appointed counsel, State v, Martinez, 1981-NMSC-016, 95 
N.M. 421, 622 P.2d.1041. 

Standby counsel. — Even when standby coun- 
sel is appointed, the trial court must ensure that de- 
fendant is aware of the hazards and disadvantages of 
self-representation. Although appointment of standby 
counsel is preferred, the presence of advisory counsel 
in the courtroom does not, by itself, relieve the trial 
court of its duty to ensure that defendant's waiver is 
made knowingly and intelligently. State v. Castillo, 
1990-NMCA-043, 110 N.M. 54, 791 P.2d 808, cert. de- 
nied, 110 N.M. 44,791 P.2d 798. 

A knowing and voluntary waiver of counsel was not 
established, where the trial court, without further in- 
quiry of defendant concerning whether he in fact desired 
to proceed pro se, informed the jury that defendant had 
fired his public defender and would be representing him- 
self, and then instructed the trial attorney to remain 
at counsel table as standby counsel. State v. Castillo, 
1990-NMCA-043, 110 N.M..54, 791 P.2d 808, cert. denied, 
110 N.M. 44, 791 P.2d 798. 

Reappointment of counsel. — When a defendant re- 
quests the court to reappoint counsel, the court should ap- 
ply the following factors: (1) the defendant's prior history 
in the substitution of counsel and'‘in the desire to change 
from self-representation to counsel-representation; (2) 
the reasons set forth for the request; (3) the length and 
stage of the proceedings; (4) disruption or delay which 
reasonably might be expected to ensue from the granting 
of the motion; and (5) the likelihood of the defendant's ef- 
fectiveness in defending against the charges if required 
to continue to act as defendant's own attorney. State v, 
Archuleta, 2012-NMCA-007, 269 P.3d 924, cert. denied, 
2011-NMCERT-012, 

Where defendant, who was initially represented by 
counsel, requested that defendant be allowed to appear 
pro’se; the trial court thoroughly and adequately advised 
defendant of the risks of self-representation and defen- 
dant understood the risks; defendant had the benefit of 
previously appointed counsel who assisted defendant be- 
fore defendant appeared pro se; months later, defendant 
moved to reappoint counsel on the day before trial; defen- 
dant did not articulate why defendant needed additional 
assistance to prepare a defense; the case was a routine 
stolen property matter and defendant never expressed 
any concern regarding the nature or complexity of the 
case; and reappointing counsel would have caused the 
court and the prosecution significant inconvenience, the 
court did not abuse its discretion in denying defendant's 
motion, State v. Archuleta, 2012-NMCA-007, 269 P.3d 924, 
cert. denied, 2011-NMCERT-012. 

Refusal to permit counsel to argue pointy — On 
charge that buyer under conditional sales contract unlaw- 
fully obtained possession of automobile valued at more 
than $100, refusal to permit accused's counsel to argue 
whether such value had been: established by evidence 
violated accused's constitutional right to representation 
by counsel and statutory right to be heard before jury by 
an attorney. State v. Shedoudy, 1941-NMSC-044, 45 N. M. 
516, 118 P.2d 280. 

No right to counsel when motion groundless. — 
Where the motion for post-conviction relief is completely 
groundless, the trial court need not appoint counsel to 
represent defendant in connection with the motion. State 
v. Sanchez, 1966-NMCA-002, 78 N.M. 25, 420 P.2d 786. 

Right to counsel when substantial issue raised. 
— Counsel was not required to be appointed to represent 
defendant in connection with his post-conviction motion 
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until a factual basis was alleged which raised a substan- 
tial issue, State v. Barefield, 1969-NMCA-040, 80 N.M. 
265, 454 P.2d 279. 

Determination of whether right has been denied. 
— The obligation of the state court trial judge to fully safe- 
guard the right to counsel has been stated many times by 
the United States supreme court. That court has stated 
that .no hard and fast rule may be promulgated whereby it 
can be determined that a defendant's constitutional right 
to due process of law has been infringed. Rather, this de- 
termination must turn on the particular facts of each case, 
the circumstances present, which shall include consider- 
ation of the background, training, experience and conduct 
of the defendant. State v. Coates, 1967-NMSC-199, 78 
N.M. 366, 431 P.2d 744. 

Denial of right does not invalidate subsequent 
proceedings. — Where for six days after his arrest de- 
fendant was interrogated from time to time by officials 
but gave no statement and was not allowed to retain or 
consult with an attorney, defendant was denied his consti- 
tutional right to counsel during the first six days after his 
arrest. However, the denial of a naked constitutional right 
does not invalidate all subsequent proceedings nor neces- 
sarily prevent an accused from acting voluntarily in such 
proceedings, and where defendant subsequently retained 
counsel and pleaded guilty upon his advice, the plea was 
held to be voluntarily given. Murillo v. Cox, 360 F.2d 29 
(10th Cir. 1966). 

Failure to advise defendant of right to counsel. 
— Where failure of the police to advise the petitioner of 
his right to counsel or of his right to remain silent prior 
to interrogation of him was not shown to have been prej- 
udicial to him at the trial, and no statement was in fact 
made nor was any testimony offered at the trial concern- 
ing any statement asserted to have been made by him, and 
there was nothing to indicate that the officers may have 
obtained evidence of any nature as a result of petitioner's 
statements, then the denial of a naked constitutional right 
does not invalidate all subsequent proceedings. State v. 
Selgado, 1967-NMSC-147, 78 N.M. 165, 429 P.2d 363. 

It is always open to an accused to subjectively deny that 
he understood the precautionary warning and advice with 
respect to his right to remain silent and to assistance of 
counsel, and when the issue is raised in an admissibility 
hearing it is for the court to objectively determine whether 
in the circumstances of the case the words were suffi- 
cient to convey the required warning. State v. Ramirez, 
1976-NMCA-101, 89 N.M. 635, 556 P.2d 43, overruled by 
Sells v. State, 1982-NMSC-125, 98 N.M. 786, 653 P.2d 162. 

Where no prejudice results from failure to assign 
counsel. — Failure to assign counsel to represent defen- 
dant before the magistrate or at his arraignment did not 
abridge defendant's constitutional rights where no preju- 
dice was shown. Gantar v. Cox, 1964-NMSC-215, 74 N.M. 
526, 395 P.2d 354. 

The absence of counsel at arraignment, the lack of a 
specific waiver by defendant, or the failure of the judge 
to specifically advise the defendant of his right to have 
appointed counsel at the arraignment does not amount 
to reversible error absent a showing of prejudice. State v. 
Torres, 1970-NMCA-017, 81 N.M. 521, 469 P.2d 166, cert. 
denied, 81,N.M. 506, 469 P.2d 151. 

Where there was no evidence that the circumstances 
surrounding the arrest, the fact that the defendant had 
been in jail overnight without arraignment or the fact 
that he had no lawyer, in any way rendered his statement 
involuntary and as the trial court ruled, as a matter of law, 
that the confession was voluntary before submitting it to 
the jury under proper instructions requiring the jury to 
consider any questions concerning whether it was volun- 
tary, defendant's constitutional rights were not abridged. 
State v. James, 1971-NMCA-156, 83 N.M. 268, 490 P.2d 
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1236, overruled by State v. Victorian, 1973-NMSC-008, 84 
N.M. 491, 505 P.2d 436. 

Where defendant was given a hearing to ascertain if his 
confession was in fact involuntary on his Rule 93, N.M.R. 
Civ. P. motion (see now Rule 5-802 NMRA), (only applied 
to post-conviction proceedings prior to September 1, 1975) 
and the trial court found the statement or confession was 
voluntary, the fact that he was not furnished counsel! prior 
to giving the statement is not a basis for setting aside his 
conviction. Burton v. State, 1971-NMSC-028, 82 N.M. 328, 
481 P.2d 407. 

Reference in testimony to exercise of right to 
counsel, — Defendant's argument that if the exercise 
of defendant's right to counsel lacked significant proba- 
tive value any reference to the exercise of the right had 
an intolerable prejudicial impact requiring reversal was 
without merit since the relevant question is whether the 
particular defendant has been harmed by the state's use 
of the fact that he engaged in constitutionally protected 
conduct, not whether, for the particular defendant or for 
persons generally, the state's reference to such activity 
has burdened or will burden the exercise of the consti- 
tutional right. State v. McGill, 1976-NMCA-100, 89 N.M. 
631, 556 P.2d 39. 

Where the state elicited the fact that defendant en- 
gaged in constitutionally protected conduct (having a law- 
yer present at a lineup) only to show the fairness of the 
lineup procedure, defendant was not harmed by testimony 
that defendant had a right to counsel, and the trial court 
properly denied his motion for a mistrial. State v. McGill, 
1976-NMCA-100, 89 N.M, 631, 556 P.2d 39. 

Statement admissible though advice to right of 
counsel not given. — Trial court did not err in allowing 
admission of evidence of incriminating statement without 
prior showing of evidence that at the time of the claimed 
admission the defendant had been fully advised of his 
right to advice of legal counsel and his right not to be 
compelled to testify against himself where the statement 
was voluntarily made by defendant after he was arrested 
and released on bond, but was-no longer in custody or be- 
ing questioned, and where such statement was obtained 
neither surreptitiously nor by threat or promise. State v, 
James, 1966-NMSC-110, 76 N.M. 376, 415 P.2d 350. 

Inadvertent or accidental out-of-court identifi- 
cation was not illegal and inadmissible even though de- 
fendant, at that time, was without:an attorney, was not 
advised of his right to an attorney and did not waive this 
right. State v. Samora, 1971-NMCA-149, 83 N.M. 222, 490 
P.2d 480. 


2. WAIVER OF RIGHT TO COUNSEL. 


Right to proceed pro se. — The defendant who 
wishes to exercise the right of self-representation must 
clearly and unequivocally assert his or her intention to 
proceed pro se, make the assertion in a timely manner, 
and knowingly and intelligently waive the right to coun- 
sel. State v. Stallings, 2020-NMSC-019. 

A defendant may waive counsel by conduct. 
When a defendant has made a clear and unequivocal, 
timely assertion of the right to self-representation, the 
defendant's waiver of counsel is knowing and intelligent 
as long as the district court conducts a proper Fareétta 
colloquy on'the record and the defendant manifests an 
understanding of the rights being relinquished and the 
risks involved: Thereafter, the district court must al- 
low the defendant to proceed ‘pro se. State v. Stallings, 
2020-NMSC-019, 

When right to self-representation is clearly in- 
voked. — Where defendant was charged.with first-degree 
murder, and where, prior to trial, defendant fired his first 
appointed attorney and requested that the court allow 
a second attorney to be appointed or allow defendant to 
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proceed pro se, and where the district court, although 
finding defendant competent to represent himself, ap- 
pointed a second attorney to represent defendant, and 
where defendant later demanded to fire his second at- 
torney and sought either the appointment of a third at- 
torney or to proceed pro se, and where the district court 
declined to appoint a third attorney to represent defen- 
dant and allowed defendant to proceed pro se, the district 
court did not abuse its discretion by refusing to appoint 
a third attorney in the case and allowing defendant to 
proceed pro se, because the district court protected de- 
fendant's right to counsel by providing him with compe- 
tent appointed counsel, and in this case, where defendant 
clearly and unequivocally asserted his intention to pro- 
ceed pro se, made the assertion in a timely manner, and 
knowingly and intelligently waived his right to counsel, 
the district court properly respected defendant's right to 
self-representation. State v. Stallings, 2020-NMSC-019. 

Failure to object to lack of counsel. — Where de- 
fendant, with counsel, proceeded to trial without raising 
the issue of lack of counsel at arraignment or failure of 
the trial judge to advise defendant of his right to counsel, 
defendant waived the claimed error. Under such circum- 
stances, court of appeals was not presuming waiver from 
a silent record, because the waiver appeared affirmatively. 
State v, Torres, 1970-NMCA-017, 81 N.M. 521, 469 P.2d 
166, cert. denied, 81 N.M. 506, 469 P.2d 151. 

Failure to object constitutes waiver of defects 
in proceedings. — Appellant could not complain of de- 
privation of constitutional rights when he was provided 
with competent counsel in the district court before ar- 
raignment, was allowed to preserve his right to object to © 
any prior denial of rights,.and then went to trial without 
raising the issue of prior failure to provide counsel, By 
so proceeding, he effectively waived his right to object 
to prior defects in the proceedings. State v. Blackwell, 
1966-NMSC-088, 76 N.M, 445, 415 P.2d 563. 

Vacillation by defendant may constitute waiver. 
— When an indigent defendant vacillates as to whether 
he desires to act pro se or have the services of court- 
appointed counsel, his vacillation may constitute a 
waiver of his right to self-representation. State v, Lewis, 
1986-NMCA-090, 104 N.M. 677, 726 P.2d 354. 

To proceed pro se, a defendant. must timely and 
unequivocally assert his intention to represent 
himself. — Where, prior to trial, defendant was granted 
repeated requests for a new attorney and was granted 
several continuances resulting in a three-year delay, the 
trial court did not err in denying defendant's motion to 
proceed pro se, because defendant did not clearly and un- 
equivocally assert his intention to represent himself and 
defendant's motion, made on the morning of trial, was un- 
timely, State v. Barela, 2018-NMCA-067, cert. denied. 

Effect of guilty plea. — By pleading guilty the defen- 
dant admits the acts well pleaded in the charge, waives 
all defenses other than that the indictment or informa- 
tion charges no offense, and waives the right to trial and 
the incidents thereof; and the constitutional guarantees 
with respect to the conduct of criminal prosecutions, in- 
cluding right to jury trial, right to counsel subsequent to 
guilty plea and right to remain silent. State v. Daniels, 
1968-NMSC-039, 78 N.M. 768, 438 P.2d 512. 

Defendant, who voluntarily pleaded guilty, was not en- 
titled to a post-conviction hearing under Rule 93, N.M.R. 
Civ. P. (see now Rule 5-802 NMRA) (only applied to post- 
conviction motions before September 1, 1975), for ‘the 
purpose of determining whether or not the state obtained 
evidence, which warranted the filing of the complaint, as 
a result of a claimed questioning of him contrary to his 
constitutional rights to remain silent and to the aid of 
counsel. State v. Brewster, 1968-NMSC-035, 78 N.M. 760, 
438 P.2d 170. 
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Waiver of right to counsel. — Where officer knew that 
defendant had counsel and interviewed defendant without 
giving counsel an opportunity to be present, the officer's 
conduct was disapproved, but that did not make defendant's 
statement inadmissible if he intelligently waived the right 
to have counsel present. State v. Lewis, 1969-NMCA-041, 
80 N.M. 274, 454 P.2d 360, overruled by State v. Nemrod, 
1973-NMCA-059, 85 N.M. 118, 509 P.2d 885. 

Where a defendant, old enough to act intelligently, dis- 
missed his attorney following advice from relatives and 
friends and thereafter entered a plea of guilty, fact that he 
was disappointed in severity of his sentence was insuffi- 
cient for setting it aside. State v. Garcia, 1943-NMSC-040, 
47 N.M. 319, 142 P.2d 552, 149 A.L.R. 1394. 

Defendant charged with murder who had competent le- 
gal assistance from time shortly following his arrest until 
a day or two before sentence, when he discharged coun- 
sel, was not denied due process when shortly thereafter 
he withdrew his plea of not guilty and pleaded guilty to 
second-degree murder, State v. Garcia, 1948-NMSC-040, 
47 N.M. 319, 142 P.2d 552, 149 A.L.R. 1394. 

It may be assumed that a defendant, who had assis- 
tance of counsel for three months prior to pleading guilty 
to second-degree murder, knew of his constitutional right 
to counsel and had been advised concerning other impor- 
tant rights and details concerning his defense. State v. 
Garcia, 1943-NMSC-040, 47 N.M. 319, 142 P.2d 552, 149 


. A.L.R. 1394, 


The exercise of the right to assistance of counsel is 
subject to the necessities of sound judicial administra- 
tion; and the right may be waived if the defendant knows 
what he is doing and his choice is made with eyes open. 
Where defendant consistently asked for continuances and 
fired one counsel after another, the defendant had a full 
understanding of his right to counsel and deliberately 
discharged both his appointed counsel and his retained 
counsel with his eyes wide open. The right to counsel may 
not be used to play "a cat and mouse game" with the court, 
and by his actions the defendant waived his right to coun- 
sel. Leino v. United States, 338 F.2d 154 (10th Cir, 1964), 

Where defendant voluntarily and knowingly waived 
his right to the aid of counsel at the time he made and 
signed the confession, and there is no evidence in the 
record from which it can be said that defendant was il- 
literate, inexperienced or otherwise not of normal intel- 
ligence, nor that his will was overborne in any respect by 
the officers, and he was.adequately warned, the conclu- 
sion that he was fully aware of his right to aid of counsel 
and waived the right is clearly supportable. State v, Lopez, 
1969-NMCA-019, 80 N.M. 130, 452 P.2d 199. 

Accused may waive right. to counsel provided that he 
has competent and intelligent knowledge as to his right. 
State v. Garcia, 1943-NMSC-040, 47 N.M. 319, 142 P.2d 
552, 149 A.L.R. 1894. 

Advising a defendant of technical defenses which, as 
a layman, he could not reasonably be expected to under- 
stand would contribute nothing in arriving at an intelligent 
and understanding waiver of his right to counsel. State v. 
Coates, 1967-NMSC-199, 78 N.M. 366, 431 P.2d 744. 

Failure of district judge to explain any possible defenses 
to criminal charges does not preclude a valid waiver of 
right to counsel. State v. Gilbert, 1967-NMSC-226, 78 N.M. 
437, 432 P.2d 402. 

Defendant's understanding of the advice concerning ap- 
pointment of counsel is an item to be considered on the is- 
sue of waiver of those rights, but that understanding is to 
be considered with all the other evidence on the question. 
State v. Burk, 1971-NMCA-018, 82 N.M. 466, 483 P.2d 940, 
cert. denied, 404 U.S, 955, 92 S, Ct. 309, 30 L. Ed. 2d 271. 

Court's obligation to make sure that the waiver of 
right to counsel is valid, and is predicated upon a mean- 
ingful decision of the accused, does not require any 
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particular ritual or form of questioning. State v. Gilbert, 
1967-NMSC-226, 78 N.M. 437, 482 P.2d 402. 

No hard and fast rule can be laid down as to what must 
be stated in each case in order to adequately explain an 
accused's rights before permitting him to waive counsel, 
Each case must be decided on its own peculiar facts which 
shall include consideration of the background, educa- 
tion, training, experience and conduct of the accused and 
should proceed as long and as thoroughly as the circum- 
stances demand. State v. Moniler, 1978-NMSC-0438, 85 
N.M. 60, 509 P.2d 252. 

The trial judge, to assure that a defendant's waiver of 
counsel is intelligently and understandingly made, must 
investigate to the end that there can be no question about 
the waiver, which should include an explanation of the 
charge, the punishment provided by law, any possible 
defenses to the charge or circumstances in mitigation 
thereof and explain all other facts of the case essential for 
the accused to have a complete understanding. Cranford 
v. Rodriguez, 373 F.2d 22 (10th Cir. 1967), 

When a defendant expressly waives his right to counsel, 
he is not entitled to claim that he was denied the right. 
State v. Gillihan, 1973-NMSC-090, 85 N.M. 514, 514 P.2d 33. 

Juvenile sixth amendment right to counsel. — The 
sixth amendment guarantees defendants the right to rely 
on counsel as an intermediary between themselves and 
the state, not just at trial, but from the time of initiation of 
criminal proceedings onward, when consultation, investi- 
gation and preparation are vitally important for purposes 
of promoting fundamental fairness, and the juvenile sixth 
amendment right to counsel is absolute and indelible; 
once the right has attached, it may not be waived outside 
the presence of counsel. State v. Rivas, 2017-NMSC-022. - 

Juvenile defendant's right to counsel, once at- 
tached, may not be waived without counsel present. 
— Where fifteen-year-old defendant, charged with first- 
degree murder, aggravated burglary, tampering with evi- 
dence, and unlawful taking of a motor vehicle, agreed to 
be interviewed by a police detective without his appointed 
counsel being present, it was error for the district court to 
deny defendant's motion to suppress the statements made 
in the interview, because once the record had established 
that the sixth amendment right to counsel had attached, 
the right to counsel could not be waived outside the pres- 
ence of defendant's counsel, and the district court had 
no alternative but to suppress defendant's statements in 
their entirety. State v. Rivas, 2017-NMSC-022. 

Burden of proof for enhanced sentence. — Once a 
defendant makes a prima facie showing, challenging the 
validity of his prior uncounseled convictions, the burden 
shifts to the state to establish by a preponderance of the 
evidence that the conviction was not obtained in violation 
of defendant's constitutional rights. State v. Watchman, 
1991-NMCA-010, 111 N.M. 727, 809 P.2d 641, cert. denied, 
111 N.M. 529,807 P.2d 227, overruled by State v. Hosteen, 
1996-NMCA-084, 122 N.M. 228, 923 P.2d 595. 

Burden of establishing waiver of right to coun- 
sel. — Claims that the state's burden of establishing a 
waiver of right to counsel is not met where there is a con- 
flict in the evidence is not the law, since it is for the trial 
court to weigh the evidentiary conflicts. State v. Briggs, 
1970-NMCA-062, 81 N.M. 581, 469 P.2d 730. 

Where upon the first interview defendant expressly 
declined to make any statement, then a second or fur- 
ther interview was not barred, but there was imposed 
upon the prosecution a "heavy burden" to establish that 
defendant knowingly and intelligently waived his privi- 
lege against self-incrimination and his right to the aid 
of counsel. State v. Lopez, 1969-NMCA-019, 80 N.M. 130, 
452 P.2d 199. 

Waiver of counsel at interrogation. — Where de- 
fendant accompanied a police officer to the police station 
for questioning about the death of defendant's infant 
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child; defendant was given Miranda warnings in full and 
signed a waiver of rights form; after defendant had been 
questioned for some time by the officer, defendant as- 
serted the right to counsel and the officer stopped ques- 
tioning defendant and left the room; after defendant had 
been left in the interview room for approximately one 
hour, defendant knocked on the door and asked to speak 
to the officer; defendant told the officer that defendant 
had changed defendant's mind about wanting an attor- 
ney; the officer reminded defendant that defendant had 
invoked the right to counsel; and defendant then made 
an incriminating statement, defendant willingly and 
freely waived the previously invoked right to counsel. 
State v. Quinones, 2011-NMCA-018, 149 N.M. 294, 248 
P.3d 336, cert. denied, 2011-NMCERT-001, 150 N.M. 559, 
263 P.3d 901. 

Interrogation must end once the right to coun- 
sel is invoked. — Officers must scrupulously honor a 
suspect's right to counsel, once invoked, by ending the 
interrogation, so in a murder investigation, where the 
defendant made clear that he wanted the assistance of 
a lawyer and that he did not have anything to say to the 
officers, but where the investigating officers, instead of 
immediately terminating the interrogation, showed the 
defendant his bible to keep the defendant talking in 
hopes that he would make incriminating statements, 
and tried to convince the defendant to waive his rights 
and tell the officers what happened, the officers violated 
the defendant's constitutional rights. State v. Madonda, 
2016-NMSC-022. 

Defendant will not be presumed to have waived 
right to counsel at arraignment if the record is silent as 
to waiver. State v. Torres, 1970-NMCA-017, 81 N.M, 521, 
469 P.2d 166, cert. denied, 81 N.M. 506, 469 P.2d 151. 

Burden on defendant to show that waiver not ef- 
fective. — The burden is upon appellant to show that his 
waiver of right to counsel was not intelligently and under- 
standingly made. State v. Gonzales, 1967-NMSC-054, 77 
N.M. 583, 425 P.2d 810. Pr 

Where the accused is found.to have expressly waived 
counsel, the burden falls upon him, in a later federal] ha- 
beas corpus proceeding, to show by a preponderance of the 
evidence that his acquiescence was not sufficiently, under- 
standingly and intelligently made to amount to an effective 
waiver. Bortmess v. Rodriguez, 375 F.2d 113 (10th Cir. 1967). 


B, EFFECTIVE REPRESENTATION. 


Representing a mistrial as the only remedy for 
failure to find an interpreter for a juror in need of 
assistance. — Where, after voir dire, a juror informed the 
court that the juror did not understand the proceedings 
because English was not the juror's first language and 
needed an interpreter; defense counsel told the court that 
it was too late to obtain an interpreter and requested a 
mistrial; the court dismissed the juror for cause; and de- 
fendant claimed that defense counsel was ineffective in 
advising the court that it was too late to find an inter- 
preter and in representing that a mistrial was the only 
appropriate remedy, defendant failed to establish a prima 
facie case of ineffective assistance of counsel, State v. Jim, 
2014-NMCA-089, cert. denied, 2014-NMCERT-006. 

Presumption of ineffective assistance of counsel. 
— The conclusive presumption of ineffective assistance of 
counsel established in State v. Duran, 1986-NMCA-125, 
105 N.M. 231, 731 P.2d 374 applies to appeals from 
a de novo trial in district court. following a convic- 
tion in magistrate or municipal court. State v. Cannon, 
2014-NMCA-058, cert. denied, 2014-NMCERT-006. 

Where defendant was convicted of aggravated DWI by 
a jury in magistrate court; defendant timely appealed the 
conviction to district court and filed a demand for a jury 
trial; the district court denied defendant's request for a 
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jury trial; at a bench trial, the district court found defen- 
dant guilty of DWI; and defendant filed an untimely no- 
tice of appeal with the district court; defense counsel was 
conclusively presumed to be ineffective. State v. Cannon, 
2014-NMCA-058, cert. denied, 2014-NMCERT-006. 

‘Consideration of claim of ineffective assistance of 
counsel without an evidentiary hearing, — Although 
the court is reluctant to consider an ineffective assistance 
of counsel claim on appeal without an evidentiary hear- 
ing, the court generally does not demand preservation of 
the issue, because effective assistance of counsel is a fun- 
damental right, Depending on the adequacy of the record, 
the court may either dismiss or remand an ineffective as- 
sistance of counsel claim to allow for further development 
of the issue before the trial court. However, if the record 
is sufficiently developed, the court can rule on the issue 
without further inquiry by the trial court. Garcia v. State, 
2010-NMSC-028, 148 N.M.414, 237 P.3d 716. 

Failure to correctly advise defendant of the pos- 
sible sentence resulting from a guilty plea. — Where 
defendant was charged with the offense of intentional child 
abuse resulting in death; the child, who was 17 months of 
age, died in 2007; defendant was never charged with negli- 
gent child abuse resulting in death; and defendant entered 
a plea of guilty based on.defense counsel's erroneous ad- 
vise that negligent and intentional child abuse resulting 
in death are both first degree felonies carrying a 30-year 
prison sentence and that defendant could be convicted and 
sentenced as a first degree felon even if the death of the 
child was an accident; because the relevant statutes and 
case law provided that negligent child abuse resulting in 
death required proof of criminal negligence, conviction of 
intentional child abuse resulting in the death of a child 
under the age of 12 was a noncapital felony, which car- 
ried a sentence of life imprisonment; and because defen- 
dant could have avoided conviction altogether by success- 
fully arguing that if defendant caused the child's death, 
defendant did so negligently and not intentionally, defen- 
dant's guilty plea was not knowing and voluntary due to 
ineffective assistance of counsel; and because there was 
a reasonable probability that, given the state's evidence 
against defendant, defendant would have chosen to go to 
trial had defendant received adequate advise; and because 
defense counsel's misunderstanding of defendant's poten- 
tial sentence prevented defense counsel from competently 
negotiating a plea agreement, defense counsel's deficient 
performance prejudiced defendant and defendant should 
be allowed to withdraw the guilty plea. Garcia v. State, 
2010-NMSC-0238, 148 N.M. 414, 237 P.3d 716. 

A prima facie case of ineffective assistance of 
counsel is not made when a rational strategy or 
tactic can explain the conduct of defense counsel. 
— Where defendant's first trial on two counts of crimi- 
nal sexual penetration resulted in a mistrial, and where 
thirty-two months elapsed between defendant's first 
trial and his second trial; which resulted in a conviction 
of criminal sexual penetration, defendant did not estab- 
lish a prima facie case of ineffective assistance of coun- 
sel on the grounds that defense counsel failed to assert 
defendant's right to a speedy trial, because a prima facie 
case is not made when a plausible, rational strategy or 
tactic can explain the conduct of defense counsel, and in 
this case, defendant faced immigration consequences as a 
result of the criminal proceedings against him, and there- 
fore one plausible strategic reason for not aggressively 
pursuing his speedy trial right was the delay of immigra- 
tion consequences. State v. Castro, 2017-NMSC-027, rev'g 
2016-NMCA-085, 381 P.3d 694. 

Failure to protect a defendant's constitutional 
rights creates a presumption of ineffective assis- 
tance of counsel. — Defendant established a prima facie 
factual basis to support.a hearing regarding whether his 
trial counsel was ineffective by failing to sufficiently assert 
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and preserve defendant's right to a speedy trial under the 
sixth'amendment, where defendant's trial counsel never 
asserted defendant's right to a speedy trial, pro forma or 
otherwise, where defendant did not acquiesce with any of 
his trial counsel's actions to postpone trial, where there 
was nothing in the record indicating that it was reason- 
able or necessary for trial counsel to disregard defendant's 
constitutional right to a speedy trial or fail to assert that 
right for nearly four years in his case, and where the evi- 
dence established that defendant's speedy trial claim had 
merit and a reasonable probability of success. The failure 
to protect a defendant's constitutional rights will create 
the presumption of ineffective assistance of counsel when 
counsel's action is critical to the preservation of the right 
itself. State v. Castro, 2016-NMCA-085, cert. granted. 

Defense counsel's refusal to participate in jury 
trial rose to the level of a constructive denial of 
counsel sufficient to create a presumption of preju- 
dice. — Where defendant was charged with aggravated 
battery against a household member, and where defense 
counsel, due to the denial of his motion for continuance, 
refused to participate in defendant's trial, including re- 
fusing to participate in jury selection, refusing to cross- 
examine any of the state's witnesses, and refusing to call 
any witnesses on behalf of defendant, defendant was de- 
nied effective representation of counsel, because defense 
counsel's conduct rose to the level of a constructive denial 
of counsel and such conduct was sufficient to create a 
presumption of prejudice. State v. Hildreth, 2019-NMCA- 
047, 448 P.3d 585, rev'd in part on other grounds by 2022- 
NMSC-012. 

Failure to assert defendant's right to a speedy 

trial at every stage of the process did not result in 
ineffective assistance of counsel. — Where defendant 
was convicted of aggravated battery with a deadly weapon 
three years after his arrest, defendant failed to establish a 
prima facie claim of ineffective assistance of counsel based 
on defense counsel's failure to assert defendant's right 
to a speedy trial at.every available juncture, because in 
this case, defense counsel made a pro forma assertion to 
the magistrate court of defendant's right and made sev- 
eral mentions of the lengthy timeline of the case to the 
district court, and the delay caused by defense counsel's 
diligence in trying to suppress the victim's testimony 
was a plausible, rational trial strategy. State v. Lopez, 
2018-NMCA-002, cert. denied. ; 
- Failure to interview the prosecution's medical 
experts and to retain a defense medical expert. — 
Where defendant was convicted of child abuse resulting 
in great bodily harm; the state presented the expert tes- 
timony of three doctors who were critical to proving the 
state's case; defense counsel possessed. a list of the state's 
witnesses and a means of contacting the witnesses; de- 
fense counsel did not interview the state's medical experts 
and failed to consult with or retain a defense expert; and 
expert testimony was necessary to establish a factual ba- 
sis for defendant's theory that the child's injuries were not 
new injuries that occurred during the time the child was 
with defendant, but stemmed from reinjury or exacerbated 
existing injuries, defendant established a prima facie case 
of ineffective assistance of counsel, because defense coun- 
sel acted unreasonably and without a strategic or tacti- 
cal basis which prejudiced defendant's ability to present 
defendant's theory through effective cross-examination 
of the state's experts and to explain defendant's theory 
through defendant's own expert witness. State v. Aragon, 
2009-NMCA-102, 147 N.M. 26, 216 P.3d 276. 

Trial counsel's failure to apprise himself of cur- 
rent law and failure to investigate significant issues 
raised by his client. resulted in ineffective assistance 
of counsel. — Where defendant was convicted of criminal 
sexual penetration of a minor, criminal sexual contact of 
a minor, and bribery of a witness, defendant established 
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a prima facie case of ineffective assistance of counsel by 
presenting evidence that his trial counsel failed to object 
to the state's use of a psychological evaluation, created 
and given to the state as part of plea negotiations, that 
contained statements that contradicted defendant's tes- 
timony during direct examination and statements seem- 
ing to admit to the alleged acts, that trial counsel failed 
to apprise himself of 11-410(A)(5) NMRA which prohibits 
using statements made during plea discussions for either 
substantive or impeachment purposes, that trial counsel 
failed to investigate allegations of sexual abuse of the vic- 
tim by another individual around the same time period, 
that trial counsel failed to pursue specific leads that called 
into question the victim's credibility, and that there was no 
plausible, rational strategy or tactic that explains defense 
counsel's conduct. State v. Miera, 2018-NMCA-020. 

Failure to present evidence of victim's past in- 
ability to stand trial. — Where defense counsel failed to 
present evidence that the shooting victim, who testified as 
a prosecution witness, had, in the past, been found incom- 
petent to stand trial in several criminal cases in which the 
victim was a defendant; defense counsel tried to impeach 
the victim's credibility by using the victim's prior incon- 
sistent statements, the victim's history of drug addiction 
and impaired mental state at the time of the crime for 
which defendant was being prosecuted, and the victim's 
felony convictions for burglary and forgery; and defense 
counsel's cross examination showed that the victim was 
unstable and defensive and was unable to focus during 
the cross examination, defense counsel's handling of the 
victim's credibility during cross examination was objec- 
tively reasonable. State v. Tafoya, 2012-NMSC-030, 285 
P.3d 604. 

Failure to file motion in mitigation of sentence. — 
Where defendant was convicted of child abuse resulting in 
great bodily harm; at the sentencing hearing, the district 
court spoke about the difficulties surrounding mandatory 
sentencing provisions and the unfairness that stemmed 
from removing the trial court's discretion; the court im- 
posed the mandatory sentence; defense counsel suggested 
that the trial:court could reduce the sentence based on 
mitigating factors; the court expressed doubt, but stated 
that if defense counsel filed a motion, the court would con- 
sider it; and defense counsel failed to file the motion, de- 
fendant failed to establish a prima facie case of ineffective 
assistance of counsel because defendant failed to establish 
that defendant was prejudiced by defense counsel's failure 
to file the motion. State v. Aragon, 2009-NMCA-102, 147 
N.M. 26, 216 P.3d 276. 

Counsel was not rendered ineffective by rulings 
of the court. — Where defendant was convicted of child 
abuse resulting in great bodily harm; the court denied 
a defense motion to exclude the testimony of two of the 
state's medical expert witnesses that were disclosed late 
by the state and any reference to certain medical records 
that the state had disclosed seven days earlier; the motion 
was filed three days before trial; defense counsel had two 
months to interview the witnesses before trial; the delay 
in securing interviews of the state witnesses was not late 
notice, but defense counsel's inaction and disagreement 
with the state about who was responsible for arranging 
the interviews; the state disclosed the medical records to 
defendant as soon as the state received the records; the 
records were as accessible to:defense counsel as they were 
to the state; and the records pertained to the child's condi- 
tion at the time of trial and not at or before the time the 
child was injured, the trial court's denial of the motion did 
not render defendant's counsel ineffective. State v. Ara- 
gon, 2009-NMCA-102, 147 N.M. 26, 216 P.3d 276, 

Prima facie case for ineffective assistance of 
counsel, — Where defendant was charged with criminal 
sexual penetration of a child under thirteen; defense coun- 
sel did not object to clearly prejudicial hearsay testimony 
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of the state's expert regarding defendant as the perpetra- 
tor and to character witnesses who testified to the truth- 
fulness of the child; defense counsel did not retain and use 
or have available a defense expert to question or rebut the 
state's expert testimony as to the expert's qualifications 
to testify as a therapist with a master's degree, to diag- 
nose adjustment disorder, to conclude that adjustment 
disorder was consistent with sexual abuse, and to testify 
in a manner that would lead the jury to believe that there 
was sexual abuse and that it caused adjustment disorder; 
defense counsel asked the state's expert to give an opin- 
ion on causation; and defense counsel allowed damaging 
pretrial statements of the child, defendant established a 
prima facie case for ineffective assistance of counsel, State 
v. Dylan J., 2009-NMCA-027, 145 N.M, 719, 204 P.3d 44. 

Failure to make a prima facie case of ineffective 
assistance of counsel. — A prima facie case for ineffec- 
tive assistance of counsel is not made if there is a plau- 
sible, rational strategy or tactic to explain the counsel's 
conduct, and on direct appeal, the record is frequently in- 
sufficient to establish whether an action taken by defense 
counsel was reasonable or if it caused prejudice. State v. 
Astorga, 2015-NMSC-007, 

Where defendant was charged with the murder of a law 
enforcement officer, defense counsel's failure to litigate 
evidence of a recording of the officer's call to dispatch, 
just prior to his murder, in which the officer may have 
indicated that he terminated all contact with defendant, 
it is impossible to determine, on direct appeal, whether 
defense counsel's performance fell below an objective 
standard of reasonableness without affording the State 
an opportunity to question defense counsel about whether 
he chose not to litigate the evidence as a matter of trial 
strategy, and it.cannot be said to a reasonable probabil- 
ity that litigating the dispatch call would have produced 
a different result; defendant has failed to make a prima 
facie case of ineffective assistance of counsel. State v. As- 
torga, 2015-NMSC-007, 

Defendant failed to make a prima facie case of 
ineffective assistance of counsel, — Where defendant 
was charged with arson, breaking and entering, and vio- 
lating an order of protection, and where, at trial, the state 
indicated that it intended to elicit testimony from the 
investigating detective about two phone calls defendant 
made from jail which had been recorded and transcribed, 
and where defendant objected to admitting only certain 
portions of the telephone calls, arguing that he wanted 
to read additional portions of the phone calls in which he 
denied starting the fire, and proposed that the entire re- 
cording of the telephone calls could be played for jury, and 
where the district court ruled that instead of reading to 
the jury multiple portions of the phone calls, defendant 
could ask the detective on cross-examination whether 
defendant denied committing the arson, and where, on 
appeal, defendant argued that his counsel was ineffec- 
tive because he failed to raise a hearsay objection to the 
detective reading the portions of defendant's telephonic 
statements that he inserted into his report and failed to 
introduce the CD recording of the jail phone calls, defen- 
dant was not denied effective representation because the 
statements were admissible as non-hearsay statements of 
a party opponent and thus it was not error for counsel not 
to object to the detective's testimony on hearsay grounds 
and the decision not to introduce the entire recording of 
the phone calls, which also contained references to de- 
fendant's probation officer and parole revocation, was a 
matter of trial strategy. There being no error, defendant 
has failed to make a prima facie case for ineffective as- 
sistance of counsel. State v. Pamphille, 2021-NMCA-002, 
cert. denied. 

Failure to prove prima facie case for ineffective 
assistance of counsel. — Where the state sought to 
revoke defendant's probation; defense counsel met with 
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defendant for the first time in court on the day of defen- 
dant's probation violation hearing and informed defen- 
dant that the state was offering defendant a seven-year 
sentence to resolve the case; defendant indicated that 
defendant did not want to accept the state's offer; the dis- 
trict court revoked defendant's probation because defen- 
dant failed to report to defendant's probation officer, failed 
to provide documentation that defendant received mor- 
phine while hospitalized, and missed counseling appoint- 
ments; defense counsel admitted that defense counsel was 
ineffective in failing to properly advise defendant about 
the state's plea offer and proceeding to the hearing shortly 
after meeting defendant; defendant claimed that counsel 
was ineffective for failing to speak to the probation officer 
or drug counselor and failing to investigate defendant's 
claim that defendant had been hospitalized and could 
not report to the probation officer; and there was no evi- 
dentiary hearing on defendant's claims, defendant failed 
to present a prima facie case of ineffective assistance of 
counsel. State v.'Cordova, 2014-NMCA-081, cert, denied, 
2014-NMCERT-007. 

Where defendant was charged with intentional child 
abuse; defense counsel did not call an expert witness on 
shaken baby syndrome; the record disclosed only that de- 
fense counsel made unsuccessful attempts to interview 
and consult with experts; the record did not contain any in- 
formation regarding defense counsel's efforts with respect 
to any potential defense experts; and there was nothing in 
the record to indicate that a defense expert was actually 
available to testify in support of defendant and what the 
content of the expert's testimony would have been, defen- 
dant did not make a prima facie case of ineffectiveness 
of counsel. State v. Quinones, 2011-NMCA-018, 149 N.M. 
294, 248 P.3d 336, cert. denied, 2011-NMCERT-001, 150 
N.M, 559, 263 P.3d 901. 

Failure to establish prima facie case of ineffec- 
tive assistance of counsel. — Where defendant was 
convicted of aggravated battery upon a peace officer and 
aggravated assault upon a peace officer, and where de- 
fendant claimed that his defense counsel failed to intro- 
duce evidence establishing defendant's innocence, defen- 
dant failed to establish a prima facie case of ineffective 
assistance of counsel where the record reflects that dur- 
ing trial defense counsel questioned technicians about 
the state's failure to perform the gun shot residue tests, 
specifically inquiring about why the case agent chose not 
to perform gun shot residue tests on defendant's palms 
after the incident and asking questions that made it 
clear gun shot residue tests, unlike DNA tests, are con- 
clusive evidence of a person firing a firearm, and where 
defense counsel highlighted the absence of gun shot resi- 
due tests during closing argument. State v. Uribe-Vidal, 
2018-NMCA-008. 

Defendant failed to establish a prima facie inef- 
fective assistance of counsel claim. — Where defen- 
dant was convicted of stalking and escape or attempted 
escape from a peace officer, defendant failed to establish a 
prima facie case of ineffective assistance of counsel based 
on trial counsel's failure to file an acceptable docketing 
statement, failure to file a motion for self-representation 
on behalf of defendant after learning of defendant's inten- 
tion to proceed pro se, failure to consult with defendant 
before the day of trial, and for failure to call witnesses 
on defendant's behalf, because defendant failed to show 
how trial counsel's performance on appeal impacted the 
outcome of his trial, there was no basis in the record to 
conclude that trial counsel knew of defendant's intention 
to proceed pro se, the record was deficient of information 
regarding the extent to which trial counsel consulted with 
defendant, and the record was deficient of evidence that 
there were additional witnesses for trial counsel to call. 
State v, Barela, 2018-NMCA-067, cert. denied. 
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Failure to establish a prima facie case of ineffec- 
tive assistance of counsel. — Where defendant was 
convicted in two separate cases of kidnapping with intent 
to commit a sexual offense, two counts of criminal sexual 
penetration in the second degree (in the commission of a 
felony), two counts of felony aggravated battery against a 
household member, criminal sexual contact with a deadly 
weapon and misdemeanor aggravated battery against 
a household member, and where defendant claimed his 
counsel was ineffective in failing to watch a video record- 
ing of defendant's interview with police before trial, in 
failing to move for joinder of the two cases, and in fail- 
ing to object to lay-witness testimony, defendant's right 
to effective assistance of counsel was not violated because 
defendant failed to show that he was prejudiced by his 
counsel's failure to watch the video recording, there were 
strategic reasons why defense counsel would want the 
cases tried separately, and defendant failed to establish 
that the lay-witness's testimony rose to the level of opin- 
ion requiring expert qualification or how the admission of 
testimony prejudiced defendant enough to warrant a new 
trial. State v. Jackson, 2020-NMCA-034, cert. denied. 

Prima facie. showing of ineffective assistance of 
counsel must be supported by facts in the record. 
— Where defendant was convicted of trafficking cocaine 
by distribution and possession of cocaine with intent to 
distribute, defendant failed to make a prima facie show- 
ing that his defense counsel was ineffective for failing to 
call certain witnesses, because he failed to point to any 
facts in the record that supported his claim that the two 
witnesses were necessary defense witnesses whose tes- 
timony would likely have exculpated him. State v. Bello, 
2017-NMCA-049, cert. denied. 

Ineffective representation caused by court rul- 
ing. — Where the defendant was declared indigent; the 
defendant's family raised enough funds to retain private 
counsel to represent him; neither the defendant nor his 
family could afford to pay for expert witnesses that were 
essential to his defense; and given no alternative, defense 
counsel tried unsuccessfully to withdraw in favor of the 
public defender so that, with public financing, the defen- 
dant could put on an adequate defense, the court, by re- 
fusing to allow counsel to withdraw or to otherwise order 
that the necessary services be provided, put the defendant 
in the position of receiving ineffective assistance of coun- 
sel. State v. Schoonmaker, 2008-NMSC-010, 143 N.M. 378, 
176 P.3d 1105, rev'g 2005-NMCA-012, 186 N.M. 749, 105 
P.3d 302. 

Failure to give advice about Sex Offender 
Registration and Notification Act registration 
requirements. — In a sex crimes case, defense counsel's 
performance is deficient when defense counsel fails to ad- 
vise the defendant that a plea of guilty or no contest will 
almost certainly result in the defendant having to regis- 
ter as a sex offender under the Sex Offender Registration 
and Notification Act, and under such circumstances the 
defendant does not enter a plea knowingingly and volun- 
tarily, and if the omission is prejudicial to the defendant, 
the district court must allow the defendant to withdraw 
the plea. State v. Edwards, 2007-NMCA-043, 141 N.M. 
491, 157 P.3d 56, cert, quashed, 2007 NMCERT-008, 142 
N.M. 436, 166 P.3d 1090, 

Failure to advise a defendant of collateral sex of- 
fender registration requirements is per se deficient 
performance, — A defense attorney's failure to advise 
a defendant entering into a plea which requires Sex Of- 
fender Registration and Notification Act registration of 
that consequence is per se deficient performance under 
the first prong of the Strickland test. State v. Trammell, 

_2016-NMSC-030, rev'g 2014-NMCA-107, 336 P.3d 977. 
_ Where defendant, who stole a truck, unaware that there 
was a twelve-year-old boy in the back seat, pleaded guilty 
to false imprisonment of a minor, which at the time was a 
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sex offense requiring registration under the Sex Offender 
Registration and Notification Act. (SORNA), and where, 
prior to defendant's plea, defense counsel failed to advise 
defendant of the SORNA registration consequences of his 
guilty plea, defendant's attorney's performance was per 
se deficient, because the failure to advise a defendant of 
collateral SORNA registration requirements has been a 
well-established prerequisite to the effective assistance 
of counsel when arranging a plea agreement, but defen- 
dant's claim of ineffective assistance of counsel failed, be- 
cause defendant failed to establish a reasonable probabil- 
ity that, but for defense counsel's unprofessional errors, he 
would not have pleaded guilty and instead gone to trial, 
based on defendant's testimony that had he been advised 
that he was pleading to a sex offense, he would have tried 
to negotiate a different plea agreement, the fact that de- 
fendant received some benefits by accepting the plea, and 
that the state had a strong case against defendant. State 
v. Trammell, 2016-NMSC-030, rev'g 2014-NMCA-107, 336 
P.3d 977. 

The rule of State v. Edwards, 2007-NMCA-043, 
applies retroactively. — The rule of State v. Edwards, 
2007-NMCA-048, 141 N.M. 491, 157 P.3d 56, that defense 
counsel has an affirmative duty to advise a defendant 
charged with a sex offense that a guilty plea or no contest 
will almost certainly subject the defendant to the registra- 
tion requirements of the Sex Offender Registration and 
Notification Act, was not a new rule of procedure and ap- 
plies retroactively. State v. Trammell, 2014-NMCA-107, 
cert. granted, 2014-NMCERT-010, 

Failure to give advise about Sex Offender Regis- 
tration and Notification Act requirements. — Where 
defendant, who stole a vehicle, discovered after driving 
away that a minor child was in the vehicle; in 2004, de- 
fendant pleaded guilty to false imprisonment of a minor 
which at the time was a sex offense that required regis- 
tration under the Sex Offender Registration and Noti- 
fication Act; defense counsel did not inform defendant 
that as a consequence of defendant's plea, defendant 
would be subject to sex offender registration or condi- 
tions of sex offender probation and parole; and defendant 
was not informed that defendant was subject to sex of- 
fender registration until defendant was released from 
custody, defendant's assistance of counsel was ineffective 
and defendant should be allowed to withdraw the guilty 
plea. State v. Trammell, 2014-NMCA-107, cert. granted, 
2014-NMCERT-010. 

Failure to advise defendant of changes in sex of- 
fender registration law. — Where defendant, after 
pleading guilty to child solicitation by electronic device 
in 2014, claimed that he received ineffective assistance 
of counsel because his attorney failed to advise him that, 
due to a change in the law while his case was pending, sex 
offender registration for convictions of child solicitation by 
electronic device was required after, but not before July 1, 
2013, defendant failed to demonstrate that the fact that 
his case persisted beyond July 1, 2013 was caused by his 
attorney's failure to advise him of his opportunity for am- 
nesty from sex offender registration, and defendant failed 
to demonstrate that he suffered prejudice as a result of 
his attorney's failure to advise him of the legislature's 
sex offender registration amnesty window for pending 
child solicitation charges resolved between the enactment 
of the new law and its effective date. State v. Morgan, 
2016-NMCA-089, cert. denied, 

Advice regarding immigration consequences of 
a guilty plea. — The general rule that criminal defense 
counsel, after determining the immigration status of the 
defendant, must read and interpret federal immigration 
law and specifically advise the defendant whether a guilty 
plea will result in almost certain deportation requires at 
a minimum that the attorney advise the defendant of the 
specific federal statutes that apply to the specific charges 
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contained in a proposed plea agreement and of conse- 
quences, as shown in the statutes, that will flow from a 
plea of guilty. State v. Carlos, 2006-NMCA-141, 140 N.M. 
688, 147 P.3d 897. 

Inadequate advice regarding immigration con- 
sequences of guilty plea. — Where defendant pleaded 
guilty to possession of eight ounces or more of marijuana, 
a fourth degree felony and a deportable offense under fed- 
eral law, defense counsel's advice that it was a possibil- 
ity that defendant might be deported was misleading and 
deficient, because given the provisions of the applicable 
federal provisions, defendant's deportation was a virtual 
certainty given the crime to which she was pleading, and 
the district court could have reasonably concluded that de- 
fendant's lack of understanding was due to-her counsel's 
failure to explain the consequences to her well or clearly 
enough, and that defendant was prejudiced by the defi- 
cient performance. State v, Gutierrez, 2016-NMCA-077. 

Guilty plea not voluntary and intelligent when 
counsel fails to advise the defendant of the specific 
immigration consequences of a guilty plea. — Where 
defendant, an undocumented immigrant who pled guilty 
to drug possession and driving while under the influence 
of alcohol in exchange for a conditional discharge of his 
drug charge, was taken into custody by the United States 
Immigration and Customs Enforcement Services after 
violating the terms of his probation, and filed a motion to 
withdraw his guilty plea, arguing that his attorney had 
only advised him that a possible consequence of pleading 
guilty would be deportation, not that he would be barred 
reentry into the United States forever, the district court 
erred in denying defendant's motion to withdraw his plea, 
because defendant's attorney rendered deficient represen- 
tation by failing to advise defendant of the specific im- 
migration consequences, beyond deportation, that would 
follow as a.result of his guilty plea, and defendant was 
prejudiced by his attorney's deficient performance as evi- 
denced’ by his pre-conviction and post-conviction actions 
showing a reasonable probability that defendant would 
have rejected the plea deal. State v. Gallegos-Delgado, 
2017-NMCA-031. i 

Retroactive application of State v. Paredaz. — 
The holding of State v. Paredaz, 2004-NMSC-036, 1386 
N.M. 533, 101 P.3d 799, that a criminal defense attorney 
who represents a noncitizen client must advise that cli- 
ent of the specific immigration consequences of pleading 
guilty to pending charges and that an attorney's failure 
to do so will be ineffective assistance of counsel if the cli- 
ent was prejudiced applies retroactively to 1990 when 
New Mexico rules and forms were amended to require 
attorneys to advise their client about the possible immi- 
gration consequences of a guilty plea. Ramirez v. State, 
2014-NMSC-023, aff'g 2012-NMCA-057, 278 P.3d 569. 

Where in 1997, petitioner pleaded guilty to misde- 
meanors; in 2009, petitioner learned that the guilty pleas 
rendered petitioner inadmissible to the United States; 
petitioner's attorney never advised petitioner about any 
immigration consequences of petitioner's guilty pleas; had 
petitioner known about the immigration consequences of 
petitioner's guilty pleas, petitioner would not have pleaded 
guilty; and petitioner sought to vacate the guilty pleas on 
the basis of ineffective assistance of counsel, petitioner 
had a viable claim for withdrawal of petitioner's 1997 
guilty pleas based on ineffective assistance of counsel, 
Ramirez v. State, 2014-NMSC-023, aff'g 2012-NMCA-057, 
278 P.3d 569. 

Attorney's affirmative duty to inform defendants 
of immigration consequences, — A defendant's attor- 
ney has an affirmative duty to determine the specific risk 
of deportation for his client and to inform his client of the 
possible impact on his immigration status if he accepts 
a guilty plea, and the law requires a definite prediction 
as to the likelihood of deportation based on the crimes to 
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which a defendant intends to plead and the crimes listed 
in federal law for which a defendant can be deported; if an 
attorney provides incorrect advice or misrepresents the 
consequences of a plea to his client, his performance is ob- 
jectively unreasonable. State v. Tejeiro, 2015-NMCA-029. 

Where defendant's trial counsel failed to inform defen- 
dant of the risk of deportation or other possible immigra- 
tion consequences, trial counsel's performance fell below 
the objective standard of reasonableness. State v. Tejeiro, 
2015-NMCA-029. 

Prejudice, in the context of a motion to with- 
draw a guilty plea. — To establish prejudice in an in- 
effective assistance of counsel claim in the context of a 
motion to withdraw a guilty plea, a petitioner need only 
demonstrate a reasonable probability that he would have 
rejected the plea as offered had he known of the immigra- 
tion consequences, and show that a decision to reject the 
plea bargain would have been rational under the circum- 
stances. State v. Tejeiro, 2015-NMCA-029. 

Where defendant who was convicted of a traffick- 
ing charge claimed ineffective assistance of counsel and 
moved to withdraw his guilty plea after learning that he 
could be removed from the United States, the evidence 
of defendant's pre-conviction efforts to inform the trial 
court of defendant's circumstances and his intent to avoid 
deportation, his post-conviction behavior in moving to 
withdraw his guilty plea after learning of his deportation 
consequences, along with evidence of the harshness of im- 
migration consequences, established a reasonable prob- 
ability that defendant would have rejected the plea offer if 
his attorney had competently advised him. State v. Tejeiro, 
2015-NMCA-029. 

District court's denial of defendant's motion to 
withdraw guilty plea not an abuse of discretion — 
where defense counsel was not ineffective. — Where 
defendant ’ moved to withdraw his guilty plea to criminal 
sexual penetration and criminal sexual contact of a minor, 
claiming that defense counsel was ineffective, the district 
court did not abuse its discretion in denying defendant's 
motion where, although defense counsel erroneously in- 
formed defendant that his DNA was found on the couch 
where the incident occurred, defendant failed to establish 
that he was prejudiced by counsel's performance. More- 
over, the evidence against defendant was significant and 
there was sufficient evidence in the record to support the 
district court's determination that defendant made a stra- 
tegic decision to plead guilty. Defendant failed to show that 
there was a reasonable probability that but for counsel's 
error regarding the non-existent DNA evidence he would 
not have pleaded guilty and, instead, would have insisted 
on going to trial. State v. Montano, 2019-NMCA-019, cert. 
denied, 

Ineffective assistance claim arising out of a plea 
agreement. — Where defendant was indicted on 211 
counts of securities fraud, forgery and identity theft, 
where defendant pleaded guilty to 13 counts of securities 
fraud and one count of conspiracy to commit securities 
fraud, where the plea and disposition agreement provided 
an avenue under which defendant could possibly serve no 
jail time, and where defense counsel obtained two differ- 
ent caps on sentencing and was able to negotiate for de- 
fendant's immediate release from jail, the district court 
did not abuse its discretion in denying defendant's motion 
to withdraw his guilty plea, because there was nothing in 
the record, either in the form of testimony from defense 
counsel or defendant to support defendant's claim of inef- 
fective assistance of counsel, and it was improbable that 
defendant, who was facing a life sentence if convicted and 
against whom the state had a strong case, would have 
gone to trial, and therefore, defendant failed to meet his 
burden of proving that defense counsel's performance was 
deficient and that her performance prejudiced him, State 
v. Turner, 2017-NMCA-047, cert. denied. 
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Court's warning regarding immigration conse- 
quences does not cure prejudice caused by defense 
counsel's deficient representation. — A judicial warn- 
ing of immigration consequences, by itself, cannot cure 
the prejudice caused by a defense attorney's deficient 
performance in failing to advise his client of the specific 
immigration consequences of a guilty plea. State v. Favela, 
2015-NMSC-005, aff'g 2013-NMCA-102, 311 P.3d 1213. 

Where defendant, who was a Mexican national, pleaded 
guilty to aggravated battery and driving under the influ- 
ence of alcohol, defense counsel failed to advise defendant 
of the specific immigration consequences of his guilty 
plea; at defendant's plea and disposition hearing, the trial 
court warned defendant that a conviction would result in 
defendant's deportation, and defendant responded that he 
understood the consequences of pleading guilty, the trial 
court's warning was not sufficient to cure the prejudice 
caused by defense counsel's deficient performance be- 
cause the judge cannot gauge the defendant's priorities, 
counsel defendants on how to proceed, or use the infor- 
mation strategically in negotiating pleas. State v. Favela, 
2015-NMSC-005, aff'g 2013-NMCA-102, 311 P.3d 1213. 

Court's warning regarding immigration conse- 
quences does not cure counsel's deficient represen- 
tation. —A court's warning or advisement to a defendant 
regarding possible immigration consequences of accepting 
a plea is never, by itself, sufficient to cure the prejudice 
that results from ineffective assistance of counsel in fail- 
ing to advise the defendant of the immigration conse- 
quences of a plea. State v. Favela, 20183-NMCA-102, cert. 
granted, 2013-NMCERT-010. 

Where defendant, who was a Mexican national, pleaded 
guilty to aggravated battery and driving under the influ- 
ence; defense counsel failed to advise defendant of the im- 
migration consequences of pleading guilty; at defendant's 
plea and disposition hearing, the trial court warned defen- 
dant that a conviction would result in defendant's depor- 
tation; and defendant responded that defendant under- 
stood the consequences of a guilty plea, the trial court's 
warning was not sufficient to cure defense counsel's de- 
ficient representation. State v. Favela, 2013-NMCA-102, 
cert. granted, 2013-NMCERT-010. 

Court inquiry into defense counsel's advisement 
concerning immigration consequences of a plea. 
In cases in which the district court is presented with a 
guilty or nolo contendere plea by a foreign national, the 
district court should inquire of both the defendant and the 
defendant's lawyer the extent to which the immigration 
consequences of accepting the plea were discussed (1) be- 
fore the defendant signed the plea agreement, (2) before 
the defendant entered a plea in court, and (3) before sen- 
tencing. State v, Favela, 20138-NMCA-102, cert. granted, 
2013-NMCERT-010. 

Failure of attorney to advise defendant of all pos- 
sible defenses is no basis for post-conviction claim of in- 
competency of counsel. Burton v. State, 1971-NMSC-028, 
82 N.M. 328, 481 P.2d 407. 

Where the trial court's finding that petitioner did not 
discuss with his attorney any fight between himself and 
the deceased was supported by substantial evidence, there 
could have been no obligation on or reason for the attor- 
ney to discuss with defendant the matter of self-defense, 
and petitioner could not claim any violation of any consti- 
tutional or other right which would make his conviction on 
a voluntary plea of guilty subject to collateral attack under 
Rule 938, N.M.R. Civ. P. (now Rule 5-802 NMRA). Burton v. 
State, 1971-NMSC-028, 82 N.M. 328, 481 P.2d 407. : 

Failure to raise violation of the Religious Free- 
dom Restoration Act as a defense. — Where defen- 
dant, who was the spiritual leader of a religious group 
that lived together, was convicted of criminal sexual con- 
tact of a minor and of contributing to the delinquency of 
a minor based on unclothed experiences with two teenage 
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children; defendant claimed that because defendant be- 
lieved that touching the children was a religious act, de- 
fendant was not guilty of committing a crime; defendant 
claimed that. defense counsel's failure to raise a defense 
based specifically on the Religious Freedom Restoration 
Act, 28-33-1 NMSA 1978 et seq., constituted ineffective 
assistance of counsel; defense counsel frequently raised 
defendant's religion as a defense; and the criminal sex- 
ual contact of a minor statute, 30-9-13 NMSA 1978, and 
the contributing to the delinquency of a minor statute, 
80-6-3 NMSA 1978, do not violate the Religious Freedom 
Restoration Act, because the statutes are laws of general 
applicability that do not directly discriminate against 
or among religions, the protection of minors from sexual 
abuse and delinquency is a compelling governmental in- 
terest, and the statutes are the least restrictive means of 
achieving the government's goal of protecting minors from 
sexual.abuse and delinquency, defense counsel was not 
ineffective for failing to raise a defense based specifically 
on the Religious Freedom Restoration Act. State v. Bent, 
2013-NMCA-108, cert. denied, 2013-NMCERT-012. 

Failure to advise defendant of all possible penal- 
ties. — Where defendant's original attorney testified at 
the hearing on the motion for post-conviction relief that 
he had advised defendant of all possible penalties for the 
offense charged, the trial court found defendant had been 
fully advised by competent counsel as to the penalties, 
and this finding was supported by substantial evidence. 
The mere fact that defendant testified the attorney had 
told him the penalty would be imprisonment for a period 
of from three to 25 years, which was contrary to the attor- 
ney's testimony, did not make the-attorney's testimony in- 
substantial and thereby provide a basis for post-conviction 
relief on grounds of incompetency of counsel. Burton v. 
State, 1971-NMSC-028, 82 N.M. 328, 481 P.2d 407. 

Though the accused should ordinarily be advised of the 
maximum and minimum sentences which can be imposed 
as well as'the consecutive sentence possibilities, failure to 
do so does not preclude a valid waiver of right to counsel 
where defendant clearly understood that consecutive sen- 
tences could be imposed, State v. Gilbert, 1967-NMSC-226, 
78 N.M. 437, 432 P.2d 402, 

Failure to advise defendant that judge could be 
precluded from sitting. — Defendant's post-conviction 
claim that he was denied adequate counsel because his 
attorney had failed to advise him that the judge who re- 
sentenced him could be precluded from sitting since that 
judge had been district attorney at original criminal pro- 
ceedings was without merit where defendant was aware 
that the judge had been prosecuting attorney, had’ been 
so informed by both the judge and his attorneys, and 
had specifically consented to the judge. State v. French, 
1970-NMSC-159, 82 N.M. 209, 478 P.2d 537. 

Failure to advise of right to appeal a conviction 
and sentence on a guilty plea, standing by itself, does 
not establish incompetency of counsel, State v. French, 
1970-NMSC-159, 82 N.M. 209, 478 P.2d 537, 

Failure to file a timely notice of appeal. — A crimi- 
nal defendant, whose counsel files an untimely notice 
of appeal from the district court's on-record review of a 
metropolitan court decision, is entitled to a conclusive pre- 
sumption of ineffective assistance of counsel. State v. Vigil, 
2014-NMCA-096, cert. granted, 2014-NMCERT-009. 

Presumption of ineffective assistance of coun- 
sel for failure to timely file a notice of appeal still 
applies after four years of inaction. — The first and 
foremost reason that the passage of time alone does not 
prevent application of the presumption of ineffective as- 
sistance of counsel for failure to timely file a notice of ap- 
peal is based on the fundamental premise that the rights 
implicated by the presumption, the right to appeal and 
the right to effective assistance of counsel, protect a de- 
fendant's fundamental liberty interest in a fair trial. This 
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interest is no less significant after the deadline for appeal 
than it was before the deadline, nor does it diminish over 
time, and therefore where defendant appealed from a 
stipulated corrected sentence that was entered four years 
after the original judgment and sentence, after which de- 
fendant filed neither an appeal nor an affidavit of waiver, 
the presumption of ineffective assistance of counsel for 
failure to file a timely notice of appeal still applied. State 
v. Dorais, 2016-NMCA-049, cert. denied. 

Representation to which defendant is entitled is 
something more than a pro forma appearance. State 
v. Dalrymple, 1965-NMSC-124, 75 N.M. 514, 407 P.2d 356, 

Sham, farce or mockery of justice need not:be 
shown. — The "sham and mockery" standard is rejected 
in favor of the "reasonably competent" test. State v, Orona, 
1982-NMSC-002, 97 N.M. 232, 638 P.2d 1077. 

"Reasonably competent" test. — The sixth amend- 
ment demands that. defense counsel exercise the skill, 
judgment and diligence of a reasonably competent defense 
attorney. State v. Orona, 1982-NMSC-002, 97 N.M. 282, 
638 P.2d 1077. 

In considering a claim of ineffective assistance, the per- 
formance inquiry must. be whether counsel's assistance 
was reasonable considering all the circumstances. State 
v, Dean, 1986-NMCA-093, 105 N.M. 5, 727 P.2d 944, cert. 
denied, 104 N.M. 702, 726 P.2d 856. 

Adoption of the "reasonably competent" standard 
does not represent a departure from case law in this 
state but merely formalizes a trend found in assistance of 
counsel cases over the last several years. State v. Orona, 
1982-NMSC-002, 97 N.M. 232, 638 P.2d 1077. 

Even though courts have articulated the "sham and 
mockery": test, they have been in fact applying the more 
stringent "reasonably competent" test, and formal adoption 
of this standard represents only a change in name. State v. 
Orona, 1982-NMSC-002, 97 N.M. 232, 638 P.2d 1077. 

Court decides whether counsel to be discharged. 
— Whether the dissatisfaction of an indigent. accused 
with his court-appointed counsel warrants discharge of 
that counsel and appointment of new counsel is for the 
trial court, in its discretion, to decide. State v, Salazar, 
1970-NMCA-056, 81 N.M. 512, 469 P.2d 157. 

Burden of sustaining charge of inadequate rep- 
resentation rests upon defendant. State v. Ranne, 
1969-NMCA-029, 80 N.M. 188, 453 P.2d 209. 

Where appellant attributed his conviction to the in- 
competence of his court-appointed counsel, the burden of 
sustaining this charge was on the appellant. State v. Hud- 
man, 1967-NMSC-201, 78 N.M. 370, 431 P.2d 748. 

Burden of showing prejudice from defective 
performance. — Even if counsel's performance was 
constitutionally defective, the defendant must still affir- 
matively prove prejudice. In other words, the defendant 
must show that there is a reasonable probability that, 
but for counsel's unprofessional errors, the result of the 
proceeding would have been different. A reasonable prob- 
ability is a probability sufficient to undermine confidence 
in the outcome. State v, Brazeal, 1990-NMCA-010, 109 
N.M. 752, 790 P.2d 1033, cert. denied, 109 N.M. 631, 788 
P,2d 931. 

Defendant was not prejudiced by his attorney's 
late filing of the witness list, — Where defendant was 
charged with first-degree willful and deliberate murder, 
and where defendant's counsel filed a list of eleven poten- 
tial witnesses well after the deadline and just two business 
days prior to jury selection, and where. at a pretrial hear- 
ing, defense counsel explained that he only intended to call 
three of the witnesses on the list, including the custodian of 
records for the district court, the custodian of evidence for 
the police department,.and a witness that would attack the 
credibility of the state's main witness, and where the only 
potential witness that was excluded by the district court 
was the credibility witness, defendant has not shown that 
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he was prejudiced by the late filing because the credibility 
witness's testimony would merely have been cumulative of 
other evidence at trial. State v. Gutierrez, 2021-NMSC-008. 

Appellate counsel's deficiencies did not result in 
prejudice to defendant. — In a habeas corpus’ action, 
where petitioner alleged that his appellate counsel was so 
deficient that he was deprived of his constitutional right 
to appeal his conviction, the district court did not err in 
denying the petition for writ of habeas corpus, because ap- 
pellate counsel's errors did not deprive petitioner of his 
constitutional right to one appeal and therefore did not 
justify presumed prejudice, and appellate counsel's errors 
did not amount to actual prejudice in violation of petition- 
er's constitutional right to an appeal. Lukens v. Franco, 
2019-NMSC-002. 

Claim that appointed counsel was not experi- 
enced in criminal practice and therefore defendant 
was not given adequate assistance. of counsel was too 
general, Where the claim was not supported by specific 
factual allegation, it did not provide a basis for post- 
conviction relief, State v. Hibbs, 1968-NMCA-0938, 79 N.M. 
709, 448 P.2d 815, 

Where defendant's assertions as to competency of 
counsel are conclusions, they fall far short of raising 
an issue that the trial was a mockery of justice, a sham 
or a farce. Pavlich v. State, 1968-NMSC-147, 79 N.M. 4738, 
444 P.2d 984. 

A claim of "failing to properly represent" is too 
general to raise an issue as to incompetency of counsel. 
State v. Follis, 1970-NMCA-083, 81 N.M. 690, 472 P.2d 655. 

Claim that defendant's counsel was grossly in- 
competent is too vague to provide a basis for relief. 
Barela v, State, 1970-NMCA-044, 81 N.M. 433, 467 P.2d 
1005. 

Defendant's statement, "I don't believe my lawyer 
did his level best to win the case," raised no issue as 
to whether the proceedings leading to defendant's convic- 
tion were a sham, farce or mockery, and thus presented no 
issue for review. State v. Ford, 1970-NMCA-061, 81 N.M. 
556, 469 P.2d 535, 

Counsel must be given a wide latitude in his repre- 
sentation of his client. State v. Helker, 1975-NMCA-141, 
88 N.M. 650, 545 P.2d 1028, cert. denied, 89.N.M. 5, 546 
P.2d 70 (1976), cert. denied, 429 U.S. 836, 97 S. Ct. 103, 50 
L. Ed. 2d 102 (1976). 

Reviewing court will not second guess counsel, — 
On questions of whether counsel effectively represented 
his client, reviewing court will not attempt to second guess 
trial counsel on appeal. State v, Helker, 1975-NMCA-141, 
88 N.M. 650, 545 P.2d 1028, cert. denied, 89 N.M. 5, 546 
P.2d 70 (1976), cert. denied, 429 U.S. 836, 97 S. Ct. 108, 50 
L. Ed, 2d 102 (1976), 

Bad tactics or strategy do not amount to incom- 
petency. — If in fact the trial attorney, by introducing 
the portion of the transcript, used bad tactics or im- 
provident strategy, this did not amount to incompetency 
or ineffective assistance of counsel. State v. Garcia, 
1973-NMSC-083, 885 N.M. 460, 513 P.2d 394. 

Bad tactics and improvident strategy do not necessarily 


- amount to ineffective assistance of counsel. State v. Hines, 
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1967-NMSC-237, 78 N.M. 471, 482 P.2d 827. 

Bad tactics and improvident strategy do not. necessar- 
ily amount to ineffective assistance of counsel, and defen- 
dant is denied effective assistance of counsel only where 
the trial considered as a whole was a mockery of justice, 
a sham or farce. State v. Ranne, 1969-NMCA-029, 80 N.M. 
188, 453 P.2d 209. 

Ineffectiveness of counsel is not established just be- 
cause a case is lost. Neither is it established when there 
is.a showing of improvident strategy, bad tactics, mistake, 
carelessness or inexperience on the part of counsel, State 
v. Chacon, 1969-NMCA-112, 80 N.M. 799, 461 P.2d 9382; 
State v, Baca, 1969-NMCA-070, 80 N.M. 488, 458 P.2d 92. 
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Where, with knowledge of the inadmissibility, no objec- 
tion was made to evidence concerning the polygraph test 
and the results, this was seen as a trial tactic which, in 
hindsight, was unsuccessful and not as a failure of the trial 
court to protect defendant's rights, a denial of a fair trial, 
or a denial of due process. The admission of the evidence 
which could have been excluded was the decision of defen- 
dant and his counsel. State v. Chavez, 1969-NMCA-109, 80 
N.M. 786, 461 P.2d 919. 

Unsuccessful trial tactics do not amount to in- 
effective assistance of counsel. — Where defendant 
was convicted of burglary and felony murder, and where 
defendant's trial counsel failed to meaningfully chal- 
lenge expert blood spatter opinion testimony, failed to 
object to the admission of a voice recording that was not 
authenticated, and failed to request a hearing to deter- 
mine the voluntariness of defendant's voice-recorded 
statements to police, defendant was not denied effective 
assistance of counsel because a reasonably competent 
attorney could have decided that further objection was 
unwarranted and a reasonably competent attorney could 
have decided that moving the district court to suppress 
the evidence was ill-advised based on the possible benefit 
to the defense of the recorded statements. State v. Sloan, 
2019-NMSC-019. 

Unsuccessful trial tactics do not amount to inef- 
fective assistance of counsel. — Where defendant was 
convicted of burglary and felony murder, and where de- 
fendant's trial counsel failed to meaningfully challenge 
expert blood spatter opinion testimony, failed to object to 
the admission of a voice recording that was not authen- 
ticated, and failed to request a hearing to determine the 
voluntariness of defendant's voice-recorded statements to 
police, defendant was not denied effective assistance of 
counsel because a reasonably competent attorney could 
have decided that further objection was unwarranted and 
a reasonably competent attorney could have decided that 
moving the district court to suppress the evidence was ill- 
advised based on the possible benefit to the defense of the 
recorded statements. State v. Sloan, 2019-NMSC-019, 

Defense counsel was not ineffective for allowing 
inflammatory and prejudicial evidence when it was 
part of defense counsel's trial strategy. — In defen- 
dant's trial for possession of child pornography, where the 
prosecutor advised the district court that he wanted to 
tell the jury in his opening statement that:bestiality was 
found on defendant's computer, and where defense coun- 
sel stated that she did not object because similar terms 
are used to find material related to bestiality and child 
pornography, defense counsel was not ineffective, because 
a reasonable trial strategy could be that. the bestiality 
pornography evidence, together with the other evidence 
in the case, eg., that defendant had massive amounts 
of non-child pornography on the external hard drive to 
his computer, including cartoon pornography, and that 
there was no active or accessible child pornography on 
the hard drive, demonstrated that defendant's interest 
in sexual matters, while extreme and dangerous, did not 
include an interest in child pornography. State v. Adamo, 
2018-NMCA-013, cert. denied. j 

Failure to request lesser included offense instruc- 
tion not ineffective assistance of counsel where 
counsel's strategy may have been to defeat robbery 
conviction leaving no step-down charge. — Where 
defendant, with the assistance of others, robbed and then 
killed the victim, left the scene only to return several 
hours later to empty ‘the victim's pocket of cash and pour 
gasoline throughout the residence and on the victim's 
body and set the residence on fire, defendant's counsel 
was not ineffective for failing to request a lesser included 
offense instruction on theft, because counsel may have 
consciously determined that the better strategy was to 
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defeat the second robbery conviction leaving no step-down 

charge, State v. Montoya, 2017-NMCA-0338, cert. denied. 
Failure to call a witness does not establish inad- 

equacy and provides no basis for relief as the decision to 


call or not to call a witness is a matter of trial tactics and 


strategy within the control of counsel. Maimona v, State, 
1971-NMCA-002, 82 N.M. 281, 480 P.2d 171. 

Failure to call expert witness, without specify- 
ing what expert would testify to, did not estab- 
lish a prima facie case of ineffective assistance of 
counsel. — Where defendant was convicted of voluntary 
manslaughter, his claim that his attorney was ineffec- 
tive for failing to call an expert witness, to provide expert 
testimony on the trajectory of bullets, to corroborate the 
theory of self-defense failed to establish a prima facie case 
of ineffective assistance of counsel, because defendant's 
claim that the expert could have provided useful infor- 
mation, without specifying what the expert would have 
testified to, did not demonstrate that his counsel's errors 
prejudiced the defense such that there was a reasonable 
probability that the outcome of the trial would have been 
different, State v. Hobbs, 2016-NMCA-006, cert. denied, 
2015-NMCERT-012. 

Amount of time counsel spends with client. — The 
competence of court-appointed counsel at.probation revo- 
cation hearings could not be determined by the amount 
of time he spent or failed to spend with the accused. Such 
an allegation, therefore, did not constitute grounds upon 
which relief could be granted under Rule 93, N.M.R. Civ, 
P. (see now Rule 5-802. NMRA) (only applied to post- 
conviction motions made before September 1, 1975). The 
failure of an attorney to confer with his client, without 
more, could not establish the incompetence of that attor- 
ney. State v. Brusenhan, 1968-NMCA-006, 78 N.M. 764, 
438 P.2d 174. 

Sufficient time to prepare. — Defendant's trial coun- 
sel had adequate time to prepare for trial, which resulted 
in an adequate defense effort where counsel who repre- 
sented defendant at trial testified in the evidentiary hear- 
ing that he was appointed prior to and represented appel- 
lant at his arraignment, that he conferred with defendant 
at length on several occasions, conducted other investiga- 
tions, and filed a variety of motions prior to the trial, and 
that even with additional time he could not have afforded 
a better defense for defendant. Campos v. Baker, 442 F.2d 
331 (10th Cir. 1971). 

Prejudice not presumed from short time for prep- 
aration. — Prejudice would not be presumed solely from 
the short time (one week) between the appointment of de- 
fense counsel and the trial, where, although a week was 
a short time to prepare for a felony case, it was a simple 
case, defense counsel was experienced, and defense coun- 
sel was greatly aided in preparation by the prior work on 
the case. State v. Brazeal, 1990-NMCA-010, 109 N.M. 752, 
790 P.2d 1033, cert. denied, 109 N.M. 631, 788 P.2d 931. 

Lack of preparedness due to defendant. De- 
fendant's claim that his right to "prepared" counsel was 
denied him by the terms the trial court attached to a 
continuance was without merit where the record showed 
any lack of preparedness on the part of defendant's coun- 
sel was due to defendant's dilatoriness. In such circum- 
stances, it could not be said that the trial court abused its 
discretion. State v. Deats, 1971-NMCA-089, 82 N.M. 711, 
487 P.2d 139, 

Refusal of counsel to discuss certain issues with 
defendant. — Defendant's plea of guilty could not have 
been freely, intelligently or knowingly given if court- 
appointed counsel did not and would not discuss any of 
such possible issues as police reports, potential defenses 
or relevant statutory requirements, with defendant. The 
items, considered together and in relation to the "facts" 
related in the police report, show manifest error was com- 
mitted by the trial court in not permitting defendant to 
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withdraw his plea of guilty. The issue is whether under 
the foregoing undisputed facts, defendant had effective 
assistance of counsel, State v. Kincheloe, 1974-NMCA-126, 
87 N.M. 84, 528 P.2d 893. 

Fact that counsel advises defendant to plead 
guilty does not establish incompetence and does not pro- 
vide a basis for post-conviction relief. State v. Montoya, 
1970-NMCA-016, 81 N.M. 233, 465 P.2d 290. 

The bare fact that counsel advised appellant to plead 
guilty to one count rather than to risk the consequences 
of conviction of other charges does not indicate ineffectual 
representation by counsel. The plea by the appellant may 
well have been most beneficial to him. State v. Pavlich, 
1969-NMSC-155, 80 N.M. 747, 461 P.2d 229. 

Defense counsel's failure to interview key wit- 
nesses prior to trial, to file appropriate motions, interpose 
timely and proper objections, submit appropriate instruc- 
tions, and failure to move to exclude the hearsay state- 
ment of defendant's husband, all combined to deprive 
defendant of a fair trial. State v. Crislip, 1989-NMCA-092, 
109 N.M. 351, 785 P.2d 262, cert. denied, 109 N.M. 262, 
784 P.2d 1005. 

Failure of counsel to allege perjury. — Defendant's 
post-conviction claim that his counsel was incompetent 
because he failed to bring "perjury" to the attention of the 
trial judge, apart from the vagueness of the claim, was in- 
sufficient in that it is not contended that counsel knew of 
the alleged "perjury." State v. Hibbs, 1971-NMCA-100, 82 
N.M. 722, 487 P.2d 150. 

Failure of counsel to check on legality of arrest. 
— Post-conviction claim of incompetency of counsel based 
on defense attorney's failure to have subpoenas issued for 
witnesses and to check on the circumstances of the alleg- 
edly illegal arrest was insufficient to raise an issue as to 
incompetency of counsel, State v. Hibbs, 1971-NMCA-100, 
82 N.M. 722, 487 P.2d 150. 

Advice concerning testimony by defendant. — 
Defense counsel's asking defendant to provide an innocent 
explanation for the use of a straw and razor blade, in the 
face of evidence that those items are frequently used as 
drug paraphernalia and uncontroverted stitpulated: testi- 
mony that residue on the items taken from defendant's 
residence tested positive for cocaine, constituted prima 
facie ineffective assistance of counsel. State v, Richardson, 
1992-NMCA-112, 114 N.M. 725, 845 P.2d 819, cert. denied, 
114 N.M. 550, 844 P.2d 130, abrogated, Allen v. LeMaster, 
2012-NMSC-001, 267 P.3d 806. 

Representation of two defendants by same at- 
torney is not per se a violation of constitutional guar- 
antees of effective counsel. Only where a court requires 
an attorney to represent two codefendants whose inter- 
ests are in conflict is one of the defendants' sixth amend- 
ment right to effective counsel denied. State v. Hernandez, 
1983-NMSC-101, 100 N.M. 501, 672 P.2d 1132. 

Separate counsel for codefendant. — Appellant's 
claim of prejudice arising from the failure of the trial 
court to assign separate counsel for him was found to be 
lacking in merit because no conflict of interest is shown 
to exist between appellant and his codefendant. State v. 
Gutierrez, 1968-NMCA-090, 79 N.M. 732, 449 P.2d 334, 
cert. denied, 80.N.M. 33, 450 P.2d 633. 

Where defendant and codefendant were tried jointly 
and convicted for murder, defendant's assertion on mo- 
tion for post-conviction relief that he was denied effective 
counsel on basis of conflict between interests of the two 
defendants due to fact that codefendant did actual kill- 
ing while defendant was convicted of aiding and abetting, 
and due to variations in their confessions concerning de- 
tails of the crime, was without merit where trial court's 
unattached finding was that confessions were consistent 
with one another, and that information concerning defen- 
dant in the confession of codefendant were cumulative 
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only, and did not prejudice defendant. Patterson v, State, 
1970-NMCA-007, 81 N.M. 210, 465 P.2d 93. 

Joint representation of defendants is not inherent er- 
ror; it is error only if there was a conflict of interest or if 
prejudice resulted. Patterson v. State, 1970-NMCA-007, 81 
N.M. 210, 465 P.2d 93. 

Conflict of interest on part of attorney. — A defen- 
dant is denied his constitutional right of effective assis- 
tance of counsel if his attorney represents conflicting inter- 
ests without a disclosure of such facts and a waiver of the 
conflict by the defendant and when ineffective assistance 
of counsel is alleged due to conflict of interest between the 
defendant and the victim, an appellate court will assume 
prejudice and none need be shown or proved, State v. Agui- 
lar, 1975-NMCA-060, 87 N.M. 503, 536 P.2d 263. 

Constitutional rights violated only by actual con- 
flict of interest, not mere possibility. — The possibility 
of conflict is insufficient to impugn a criminal conviction. 
In order to demonstrate a violation of his constitutional 
rights, a defendant must establish that an actual conflict 
of interest adversely affected his lawyer's performance. 
State v. Robinson, 1983-NMSC-040, 99 N.M. 674, 662 P.2d 
1341, cert. denied, 464 U.S. 851, 104 S, Ct. 161, 78 L. Ed. 
2d 147 (1983); State v. Hernandez, 1983-NMSC-101, 100 
N.M. 501, 672 P.2d 1132. 

Indigent defendants are deprived of the effec- 
tive assistance of counsel when counsel for the de- 
fendants are inadequately compensated. State v. Young, 
2007-NMSC-058, 143 N.M. 1, 172 P.3d 138. 

Constitutionality of flat-fee arrangements for in- 
digent defense contract counsel. — Where the New 
Mexico legislature, in its 2015 general appropriation to 
the law office of the public defender (LOPD), specifically 
provided that the appropriations to the public defender 
department shall not be used to pay hourly reimburse- 
ment rates to contract attorneys, the district court erred 
in entering an order requiring the LOPD to pay contract 
counsel hourly rates and the state to provide additional 
funding, nullifying the legislature's prohibition of the pay- 
ment of hourly rates to indigent defense contract counsel 
as violative of the federal and state constitutions, based 
on its conclusion that the flat-fee rates paid to contract 
counsel by the LOPD contravene the constitutional guar- 
antee of effective assistance of counsel; an indigent crimi- 
nal defendant who is represented by contract counsel who 
is compensated under a flat-fee arrangement does not 
necessarily receive ineffective assistance of counsel. Kerr 
v, Parsons, 2016-NMSC-028, 

Indigent defendant represented by pro bono coun- 
sel is constitutionally entitled to publie funding for expert 
witness fees, provided that the expert witness meets all of 
the standards promulgated by the public defender depart- 
ment, Constitutional right to be provided with basic tools 
of an adequate defense is not contingent upon the appoint- 
ment of counsel by the public defender department. State 
v, Brown, 2006-NMSC-023, 139 N.M. 466, 184 P.3d 753, 
rev'g 2004-NMCA-087, 185 N.M. 291, 87 P.38d 1078. 

A district court has no authority to order the pub- 
lic defender department to pay expert witness fees from 
unspecified state funds where counsel represent the in- 
digent defendant pro bono for no fee. State v. Brown, 
2004-NMCA-087, 185 N.M. 291, 87 P.3d 1073, rev'd, 
2006-NMSC-023, 139 N.M. 466, 134 P.3d 753. 

Payment for expert witness. — Defendants who se- 
lect their own counsel must take all the consequences that 
go along with that selection, and one such consequence is 
that public funding will not be available for expert wit- 
ness services. State v, Brown, 2004-NMCA-037, 1385 N.M. 
291, 87 P.3d 1078, rev'd, 2006-NMSC-023, 1389 N.M. 466, 
134 P.3d 753. 

Adequate representation by one attorney suf- 
ficient, — Court would not inquire as to the number of 
attorneys necessary to represent a criminal defendant but 
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as to whether he was effectively represented, and where 
defendant's trial counsel adequately cross-examined the 
state's witnesses, including its expert witnesses, and of- 
fered witnesses to attack the credibility of state's main 
witness, defendant was adequately represented. State v. 
Hernandez, 1993-NMSC-007, 115 N.M. 6, 846 P.2d 312. 

Special assistant attorney general acting as de- 
fense attorney. — Convicted defendant did receive the 
effective assistance of counsel in fact and did receive the 
assistance of competent counsel as a matter of law, even 
though defense counsel was engaged as a special assistant 
attorney general of New Mexico, where the court found 
that representation of defendant, both in pretrial proceed- 
ings and during the trial, was entirely adequate and pro- 
fessionally competent, and said that statute prohibiting 
any assistants of the attorney general from acting as de- 
fense counsel would be modified in special cases to avoid 
injustice, and that it was well within the trial court's dis- 
cretion to refuse strict application and to treat the rule as 
having been modified to "avoid injustice." Lucero v. United 
States, 335 F.2d 912 (10th Cir. 1964). 

A failure to object does not establish ineffective 
assistance of counsel. — Where defense counsel did not 
object to reference in testimony to defendant's impending 
court date, prior jail time, and previous altercations with 
the victim and the state presented strong evidence of de- 
fendant's guilt of the charges, defendant failed to establish 
a prima facie case of ineffective assistance of counsel based 
on the failure to object; State v, Sotelo, 20138-NMCA-028, 
296 P.3d 1232, cert. denied, 2013-NMCERT-001. 

A failure to object does not establish ineffective 
counsel, State v. Chacon, 1969-NMCA-112, 80 N.M. 799, 
461 P.2d 932; State v. Rubio, 1990-NMCA-090, 110 N.M. 
605, 798 P.2d 206cert. denied, 110 N.M. 641, 798 P.2d 591, 

Counsel's failure to object at trial to a prior conviction 
did not amount to ineffective assistance, since defendant 
did not show counsel's performance to be deficient or 
prejudicial. United States v. Mejia-Alarcon, 995 F.2d 982 
(10th Cir.), cert. denied, 510 U.S, 927, 114 S. Ct. 334, 126 
L. Ed. 2d 279 (1993). 

The defense counsel's failure to object to the trial court's 
failure to instruct the jury on the element of mens rea in 
the defendant's case did not constitute ineffective assis- 
tance of counsel since the defendant's mens rea with re- 
spect to felony murder was conclusively established by his 
own testimony and was fully corroborated by the state's 
evidence; there was no evidence presented by either side 
that cast doubt on the fact that the defendant fired his ri- 
fle at the intended robbery victim, knowing his act created 
a strong probability of death or great bodily harm; the 
outcome of the trial would most assuredly have been the 
same had the jury been instructed on the omitted mens 
rea element. State v. Lopez, 1996-NMSC-036, 122 N.M. 63, 
920 P.2d 1017. 

Failure to object to search and seizure. — Where 
police, who were looking for an intoxicated driver, found 
defendant's car, which matched the description of the car 
of the intoxicated driver, parked in front of a house; the 
police entered the house, found defendant sleeping on a 
couch and administered field sobriety tests and a breath 
test which indicated that defendant was intoxicated; 
defendant was arrested for aggravated DWI; because 
defense counsel did not file a motion to suppress the ev- 
idence obtained as a result of the officers' warrantless en- 
try into the house, defendant claimed that defense counsel 
provided inadequate assistance of counsel; and defendant 

‘was not the owner of the house or a guest and did not have 
permission to be in the house, defendant failed to estab- 
lish a prima facie claim of ineffective assistance of counsel 
because the police entry into the other person's house did 
not violate defendant's own reasonable expectation of pri- 
vacy in the house, State v. Crocco, 2014-NMSC-016, rev'g 
2018-NMCA-033, 296 P.3d 1224, 
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Failure to object to unconstitutional search and 
seizure. — Where police officers, who were attempting 
to locate an individual who had driven a car into the 
front yard of a residence, entered the residence, and left 
when confronted by the owner of the residence; the of- 
ficers found the car parked in front of another residence; 
the front door of the residence was unlocked and the offi- 
cers entered the residence without a warrant, announced 
that they were police officers, and found the defendant 
passed out on a couch; defendant exhibited signs of ex- 
treme intoxication; the officers administered field sobri- 
ety tests and breath tests which showed that defendant 
was intoxicated; defendant was convicted of aggravated 
driving while intoxicated; the record did not support a 
warrantless entry based on the emergency assistance 
doctrine, because the officers did not have reasonable 
grounds to believe that there was an emergency that 
required their immediate assistance to protect life or 
property, the officers had no basis for believing that any 
one was inside the house or that delaying entry would 
endanger a person's life or health, and other than the lo- 
cation of defendant's car in front of the residence, the of- 
ficers had no reasonable basis to believe that defendant 
was in the residence; and defense counsel did not move 
to suppress the evidence gained from the warrantless en- 
try, defendant made a prima facie showing of ineffective 
assistance of counsel based on defense counsel's failure 
to move to suppress the evidence gained from the war- 
rantless search and defendant suffered prejudice as a 
result, State v, Crocco, 2018-NMCA-0338, 296 P.3d 1224, 
rev'd, 2014-NMSC-016. 

Failure to move to suppress evidence seized dur- 
ing illegal search. — Where police officers responded 
to a disturbance at defendant's apartment; the officers 
knocked on defendant's door and asked to come into the 
apartment to speak with defendant about some concerns 
the officers had; defendant allowed the officers to enter 
the apartment to speak to defendant; when the officers 
became aware that another person was in a bedroom, an 
officer went down the hallway to clear the bedroom and 
observed cocaine in the kitchen; the officers arrested de- 
fendant for possession of cocaine and drug parapherna- 
lia; defense counsel moved to suppress the evidence on 
the grounds that the police entered defendant's apart- 
ment without consent or a warrant and that the officers 
lacked probable cause to conduct the knock-and-talk pro- 
cedure; defense counsel did not move for suppression on 
the ground that by entering the hallway and bedroom, the 
officers exceeded the scope of defendant's consent to en- 
ter the apartment; and defendant's argument regarding 
the scope of consent was not preserved, defendant made 
a prima facie showing of ineffective assistance of coun- 
sel for failing to move to suppress the evidence based on 
the scope of defendant's consent to search the apartment. 
State v. Mosley, 2014-NMCA-094. 

Failure to move to suppress drug evidence seized 
during an unconstitutional search. — Where de- 
fendant was charged with possession of controlled sub- 
stances and possession of drug paraphernalia, defense 
counsel's failure to move to suppress drugs and drug par- 
aphernalia fell below the standard of a reasonably com- 
petent attorney where the evidence established that the 
arresting officer found drug paraphernalia in defendant's 
vehicle during a search of defendant's vehicle that did not 
fall within one of the recognized exceptions to the warrant 
requirement, and the evidence recovered was subject to 
suppression. Defendant made a prima facie case of inef- 
fective assistance of counsel by showing that a reason- 
ably competent attorney would have moved to suppress 
the evidence against him under established principles of 
New Mexico's search and seizure jurisprudence, and that 
he was prejudiced by trial counsel's deficient performance. 
State v. Howl, 2016-NMCA-084, cert, denied. 


© 2022 State of New Mexico. New Mexico Compilation Commission, All rights reserved, 


Art. IT, § 14 


Failure to move to suppress juvenile defendant's 
voluntary statements does not establish ineffec- 
tive assistance of counsel. — Where fifteen-year-old 
defendant, charged with first-degree murder, aggravated 
burglary, tampering with evidence, and unlawful taking 
of a motor vehicle, agreed to be interviewed by a police de- 
tective after being advised of his rights, after being given 
an opportunity to read, and read aloud from, a standard 
advice of rights form before signing the form and indicat- 
ing a desire to speak to the detective, where nothing in 
the record indicated that defendant lacked sufficient in- 
telligence to understand his rights or the repercussions 
of waiving those rights or that defendant suffered from 
any impairment of mental or physical condition, and 
where there was no coercive or manipulative conduct by 
law enforcement, defendant failed to make a prima facie 
case of ineffective assistance of counsel where the totality 
of the circumstances indicated that defendant knowingly, 
intelligently, and voluntarily waived his right against self- 
incrimination. State v. Rivas, 2017-NMSC-022. : 

Failure to investigate lack-of-capacity defense, 
— Where defendant had 4 history of mental illness and 
refused to cooperate with defense counsel; upon motion 
of the prosecutor, the trial court ordered a psychological 
evaluation of defendant; and the evaluation did not de- 
termine defendant's ability to form the requisite intent to 
commit the charged offense, defense counsel had a duty to 
ascertain whether a defense of mental capacity was war- 
ranted, and if the defense was warranted, to present the 
defense at trial, State v. Lewis, 1986-NMCA-090, 104 N.M. 
677, 726 P.2d 354. 

Failure to request instruction. — The defendant ina 
prosecution for criminal sexual penetration was denied ef- 
fective assistance of counsel where his trial counsel failed 
to request, and the trial court did not issue, an intoxica- 
tion instruction, even though the evidence plainly would 
have been sufficient to require such an instruction, such 
an instruction would not have been inconsistent with the 
defense's "strategy" of arguing consent, and the absence 
of such an instruction was clearly prejudicial. Florez v. 
Williams, 281 F.3d 1136 (10th Cir. 2002), cert. denied, 537 
U.S.1054, 123 S. Ct. 624, 154 L. Ed. 2d 532 (2002), 

The defendant in a prosecution for criminal sexual 
penetration was denied effective assistance of counsel 
when his trial counsel failed to request lesser included 
offense instructions since it was unreasonable to rely on 
an unbelievable simple consent defense and there was a 
reasonable probability that the judge would have issued 
instructions on the lesser included offenses and that the 
jury would have convicted on those offenses. Florez v. Wil- 
liams, 281 F.8d 1186 (10th Cir. 2002), cert. denied, 537 
U.S. 1054, 123 S. Ct. 624, 154 L. Ed. 2d 532 (2002), 

Failure to object to instruction. — Where there 
was evidence that defendant: had consumed alcohol and 
marijuana; there was no evidence that defendant was 
intoxicated at the time defendant murdered the victim; 
and defendant's:counsel did not request a voluntary in- 
toxication instruction, but chose to pursue defendant's 
alibi-based defense rather than the contradictory vol- 
untary intoxication defense, defendant's counsel did not 
render ineffective assistance of counsel on behalf of de- 
fendant. State v. Garcia, 2011-NMSC-003, 149 N:M, 185, 
246 P.3d 1057. 

Failure to subpeona police officers. — Where defen- 
dant and another assailant broke into the home of the vic- 
tim armed with metal bars or bats and defendant: struck 
victim with a metal bar; defendant's aggravated burglary 
conviction was supported by the testimony of the victim, 
the victim's spouse and the victim's child; the trial court 
excluded testimony from two police officers to the effect 
that damage done to the victim's back door had occurred 
prior to the night of the break-in; and defense counsel 
decided not to take steps to secure the testimony of the 
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officers because defense counsel did not believe that the 
officer's testimony would make a difference in the case, 
defense counsel was not ineffective because the deci- 
sion not to call the officers was a tactical decision. State 
v. Trujillo, 2012-NMCA-112, 289 P.3d 238, cert. granted, 
2012-NMCERT-011. 

Counsel who moves for mistrial following juror's 
prejudicial comment not deficient. — Defense coun- 
sel's performance was not deficient where, following a ju- 
ror's comment in open court that the defendant should not 
be allowed close to a gun and shells, the attorney moved 
for a mistrial (though there was no proof that there was 
sufficient evidence to justify a mistrial) rather than ask- 
ing the trial court to voir dire the juror or excuse the juror. 
State v. Price, 1986-NMCA-036, 104 N.M. 703, 726 P.2d 857, 
cert. quashed, 104 N.M. 702, 726 P.2d 856, modified, State 
vy. Ortega, 1991-NMSC-084, 112 N.M. 554, 817 P.2d 1196. 

Counsel on appeal must be active advocate, rather 
than a mere friend of the court assisting in a detached 


evaluation of appellant's claim. However, once counsel, in 


his professional judgment, finds a nonfrivolous issue and 
vigorously argues it, the federal constitutional right to 
effective assistance of counsel is satisfied. State v. Boyer, 
1985-NMCA-029, 103 N.M. 655, 712 P.2d 1. 

IlIness of defendant's attorney. — Trial court's de- 
nial of defense counsel's motion for a continuance based 
on his illness was not a violation of defendant's right 
to effective representation absent proof that the condi- 
tion compromised counsel's ability to provide effective 
representation on the day in question. State v. Aragon, 
1999-NMCA-060, 127 N.M. 393, 981 P.2d 1211. 


VII, RIGHT TO CONFRONT AND 
CROSS-EXAMINE WITNESSES. 


A. IN GENERAL. 


Principles of confrontation clause analysis. — 
The following principles are essential to confrontation 
clause analysis: (1) an out-of-court statement that is both 
testimonial and offered to prove the truth of the matter 
asserted may not be admitted unless the declarant is 
unavailable and the defendant had a prior opportunity 
to cross-examine the declarant; (2) a statement can only 
be testimonial if the declarant made the statement pri- 
marily intending to establish some fact with the under- 
standing that the statement may be used in a criminal 
prosecution; (3) when determining whether an out-of- 
court statement is testimonial, there is no meaningful 
distinction between factual observations and conclusions 
requiring skill and judgment; (4) even if a statement does 
not target a specific individual, the statement may still 
be testimonial; (5) the fact that an out-of-court state- 
ment is not inherently inculpatory does not make it non- 
testimonial; (6) the confrontation clause is violated only 
if the testimonial statement is offered to prove the truth 
of the matter asserted; and (7) an out-of-court statement 
that is disclosed to the fact-finder as the basis for an ex- 
pert's opinion is offered for the truth of the matter as- 
serted and therefore, the declarant must testify at trial 
and be subject to cross-examination, or alternatively, 
must be unavailable, and the defendant must have had a 
prior opportunity to cross-examine the declarant. State v. 
Navarette, 2013-NMSC-003, 294 P.3d 435. 

Autopsy reports are testimonial. — Autopsy reports 
regarding individuals who suffered a violent death are 
testimonial for purposes of confrontation clause analy- 
sis, because medical examiners are required by 24-11-8 
NMSA 1978 to report their findings to the district attor- 
ney. State v. Navarette, 2018-NMSC-008, 294 P.3d 435. 

Opinions of a pathologist based on the observa- 
tion in an autopsy report performed by an non- 
testifying pathologist. — The confrontation clause 
precludes a forensic pathologist from relating subjective 
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observations recorded in an autopsy report as a basis for 
the pathologist's trial opinions, when the pathologist nei- 
ther participated in nor observed the autopsy performed 
on the decedent. State v. Navarette, 2013-NMSC-003, 294 
P.3d 435. 

Where defendant, who was a passenger in a parked 
vehicle, shot and killed the victim, who was leaning into 
the open driver's window; defendant was more than two 
feet from the victim; there was conflicting evidence as to 
whether defendant or the driver of the vehicle shot the 
victim; to assist the jury in determining who shot the 
victim, the state's expert witness was permitted to give 
an opinion, based on the observations recorded in the 
autopsy report, that the gun was not within two feet of 
the victim; the autopsy report was never offered into evi- 
dence; the witness testified that another pathologist had 
performed the autopsy as part of a homicide investigation 
and that the witness had neither participated in nor ob- 
served the pathologist perform the autopsy; the patholo- 
gist did not testify at trial; and defendant did not have a 
prior opportunity to cross-examine the pathologist, defen- 
dant's confrontation rights were violated because the wit- 
ness related testimonial hearsay to the jury in support of 
the witness' opinions. State v. Navarette, 2018-NMSC-003, 
294 P.3d 435. 

Right to confront witnesses is a trial right. — A 
defendant's right to confront witnesses against him is pri- 
marily a trial right, not a pretrial right. State v. Sloan, 
2019-NMSC-019. 

Where defendant was charged with burglary and felony 
murder, and where defendant's trial counsel waived de- 
fendant's presence at a pretrial hearing on whether to 
qualify the blood spatter analyst as an expert witness, 
defendant's right to confront witnesses against him was 
not violated because defendant confronted and cross- 
examined the blood spatter analyst at trial. State v. Sloan, 
2019-NMSC-019. 

Hearsay rule and the confrontation clause. — 
The hearsay rule and the confrontation clause are not 
co-extensive. The hearsay rule is intended to ensure 
that the jury is not exposed to unreliable evidence, even 
when the declarant testifies at trial and is subject to 
cross-examination. The confrontation clause guarantees 
the accused in a criminal trial the right to be confronted 
with the witnesses against the accused, regardless of how 
trustworthy the out-of-court statement may appear to be. 
State v. Mendez, 2010-NMSC-044, 148 N.M. 761, 242 P.3d 
328, rev'g 2009-NMCA-060, 146 N.M. 409, 211 P.3d 206, 
overruling in part State v. Ortega, 2008-NMCA-001, 143 
N.M. 261, 175 P.3d 929. 

Admission of a co-defendant's conviction vio- 
lated the confrontation clause. — Where defendant 
was charged with accessory to murder and kidnapping 
and conspiracy to murder and kidnap the victim; defen- 
dant's co-conspirators pled guilty or no contest to con- 
spiracy to murder the victim in the same homicide un- 
derlying the charges against defendant; the trial court 
instructed the jury that without requiring testimony. or 
other proof, the court had taken judicial notice of the 
co-conspirators' convictions and that the jury could ac- 
cept the convictions as fact; and the co-conspirators did 
not testify at defendant's trial, the admission of the 
co-conspirators’ convictions violated defendant's right 
to confront the witnesses against defendant. State v. 
Tollardo, 2012-NMSC-008, 275 P.3d 110. 

Testimony about the victim's death based on an 
autopsy report prepared by a non-testifying medi- 
cal examiner. — Where the forensic pathologist who 
performed the autopsy on the victim was not available to 
testify at defendant's trial; the state qualified a substitute 
pathologist who was not present at the autopsy and did 
not prepare any of the autopsy records to testify as to the 
cause and manner of the victim's death; the substitute 
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pathologist relied on the autopsy report, diagrams pro- 
duced by the pathologist who performed the autopsy, 
medical reports, the field-investigator report, the toxicol- 
ogy report, photographs and x-rays taken during the au- 
topsy, and photographs taken at the scene of the homicide; 
the substitute pathologist not rely on raw data to express 
an independent opinion, but essentially parroted the sub- 
jective statements of the pathologist who performed the 
autopsy, the district court erred in allowing testimony 
about the victim's autopsy from a witness who had no 
personal knowledge about the autopsy. State v. Sisneros, 
2013-NMSC-049. 

Testimony about an autopsy report prepared by 
a non-testifying medical examiner violated the de- 
fendant's right of confrontation. — Where the former 
supervisor of the medical examiner who prepared an au- 
topsy report of the infant victim testified to the autopsy; 
the supervisor testified that the supervisor was testifying 
for the medical examiner, read directly some of the con- 
tents of the autopsy report to the jury, and testified to the 
medical examiner's observations and notations that were 
made during the autopsy; the statements in the autopsy 
report were testimonial; defendant did not have an op- 
portunity to cross-examine the medical examiner prior to 
trial; and the State did not show that the medical exam- 
iner was unavailable as a witness, the admission of the 
autopsy report into evidence violated defendant's right to 
confrontation, State v. Jaramillo, 2012-NMCA-029, 272 
P.3d 682, cert. denied, 2012-NMCERT-002. 

Admission of testimony about a non-testifying 
medical examiner's autopsy report was not harm- 
less error, — Where the trial court erroneously admit- 
ted an autopsy report of the infant victim based on the 
testimony of the former supervisor of the medical exam- 
iner who prepared the autopsy report; the autopsy re- 
port contained the signatures of four other medical ex- 
aminers who had reviewed and confirmed the autopsy 
report; the cause and manner of death as human caused 
was critical; no other evidence could have proven that 
the victim's death was a homicide caused by defendant's 
abuse; and the credibility of the supervisor's testimony 
was bolstered by the autopsy report and the corrobora- 
tive opinions of the four. other medical examiners who . 
signed the autopsy report, the erroneous admission of 
the autopsy report was not harmless error. State v. Ja- 
ramillo, 2012-NMCA-029, 272 P.8d 682, cert. denied, 
2012-NMCERT-002. 

Testimony about the victim's death based on an 
autopsy report prepared by a non-testifying medi- 
cal examiner. — Allowing an expert to testify based on 
information in the autopsy report of another analyst, as- 
suming the autopsy report itself is not introduced into evi- 
dence is not a per se violation of the confrontation clause. 
Until the expert testimony crosses the line from the for- 
mation of an independent opinion based on underlying 
raw data to a reliance on the conclusions and opinions of 
the author of the autopsy report or a mere parroting of the 
report's findings, the testimony is admissible subject to 
the rules of evidence. State v. Gonzales, 2012-NMCA-034, 
274 P.3d 151. 

Where the state called an expert witness to testify 
about the circumstances of the victim's death; the wit- 
ness did not perform the autopsy on the victim or prepare 
the autopsy report; and the state told the court that the 
state did not intend to offer the autopsy report into evi- 
dence, that the witness would not rely on the conclusions 
or opinions of the forensic pathologist who prepared the 
autopsy report, and that the witness would rely on the 
witness's review of photographs of the body and other raw 
data, if the witness offered the witness' own opinions and 
conclusion as an expert witness and avoided parroting the 
testimonial statements of the forensic pathologist who 
prepared the autopsy report, then the witness' testimony 
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would not run afoul of defendant's right to confrontation. 
State v. Gonzales, 2012-NMCA-034, 274 P.3d 151. 

Testimony of supervising pathologist regarding 
autopsy. — Where defendant was charged with inten- 
tional child abuse resulting in the death of a child under 
the age of twelve; the court admitted the testimony of the 
supervising pathologist who did not actually perform the 
autopsy on the child; the supervising pathologist went 
through every feature of the autopsy with the forensic pa- 
thologist who performed the autopsy, including the micro- 
scopic exam, examination of the body and the injuries, and 
examination of all the photographs; the supervising pa- 
thologist participated in making the autopsy report find- 
ings; the autopsy report was not introduced into evidence; 
and the supervising pathologist's testimony included the 
supervising pathologist's own opinion reached after re- 
viewing the records prepared with the assistance of the 
forensic pathologist, the supervising pathologist had suf- 
ficient personal knowledge to testify as to what the fors- 
enic pathologist had discovered through the autopsy and 
the testimony of the supervising pathologist regarding the 
autopsy did not violate the confrontation clause. State v, 
Cabezuela, 2011-NMSC-041, 150 N.M. 654, 265 P.3d 705. 

Testimony of participating pathologist regarding 
autopsy. — In defendant's felony murder trial, where the 
chief medical investigator who had personal knowledge 
of and participated in the autopsy and preparation of the 
autopsy findings, and reviewed and signed the autopsy re- 
port, it was not a violation of defendant's confrontation 
rights to allow the witness to testify about his own obser- 
vations from his examination of the body, the wounds, and 
the bullet trajectories. State v. Marquez, 2016-NMSC-025. 

Testimony of supervising pathologist regarding 
autopsy report. — Where expert in forensic pathology 
testified regarding the victim's autopsy in a murder trial, 
but. only supervised and oversaw a trainee pathologist in 
the execution of the autopsy, defendant was not denied 
his right to confront witnesses against him where the 
autopsy report was prepared in the expert's office under 
her direction and supervision, was reviewed, altered, and 
approved in accordance with her professional judgment, 
and was the product of her own independent participation 
in the autopsy, and thus testimony in connection to the 
autopsy report, including the opinions she rendered, was 
her own, was made under oath, and was subject to cross- 
examination. State v. Smith, 2016-NMSC-007. 

Testimony concerning a forensic laboratory re- 
port. — Where the court admitted a forensic laboratory 
report that a substance was cocaine; the report was ad- 
mitted into evidence through the testimony of a forensic 
chemist who did not conduct the tests underlying the 
report; the witness's testimony was an explanation re- 
garding how the test was performed and the witness's 
approval of the testing chemist’s results; there was noth- 
ing in the witness's testimony indicating that the witness 
relied on the witness's own analysis to arrive at the wit- 
ness's own conclusions; the only other evidence that the 
substance was cocaine was the testimony of a police of- 
ficer who performed a field test on the substance; and the 
state failed to prove the scientific reliability of the field 
test, the admission of the laboratory report and the wit- 
ness's testimony regarding the testing chemist's opinion 
was error, the error was not harmless, and the error vio- 
lated defendant's right of confrontation. State v, Delgado, 
2010-NMCA-078, 148 N.M. 870, 242 P.3d 437, cert. denied, 
2010-NMCERT-007. 

Testimony and opinion based on raw data from 
infrared spectrophotometer. — Where police officers 
sent a substance that field tested as methamphetamine 
to the crime laboratory for testing; the forensic labora- 
tory supervisor, who was a forensic scientist, reviewed the 
raw data produced by a spectrophotometer and testified 
that the substance was methamphetamine based on the 
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supervisor's own analysis of the raw data; the laboratory 
analyst who placed the substance onto the spectropho- 
tometer’ did not testify; and the state did not attempt to 
admit into evidence any declaration or conclusion of the 
laboratory analyst or any report of the testing process, de- 
fendant was not denied the right to confront the laboratory 
analyst because the laboratory analyst's activities did not 
come within the confrontation requirement and the super- 
visor testified to the supervisor's independent conclusion 
as to the nature of the substance based on the supervisor's 
analysis of the raw data and not upon any testimonial 
statement or conclusion of the laboratory analyst. State 
v. Huettl, 20183-NMCA-038, 305 P.3d 956, cert. granted, 
2013-NMCERT-003. 

Confrontation of witnesses at probation revo- 
cation hearings. — The right to confront and cross- 
examine witnesses at probation revocation hearings is 
guaranteed by the due process clause of the fourteenth 
amendment, not by the confrontation clause of the sixth 
amendment. State v, Guthrie, 2009-NMCA-036, 145 N.M. 
761, 204 P.3d 1271, rev'd, 2011-NMSC-014, 150 N.M. 84, 
257 P.3d 904. 

The right protected in probation revocations is not the 
sixth amendment right to confrontation, which is guaran- 
teed every accused in a criminal trial, but rather the more 
generally worded right to due process of law secured by 
the fourteenth amendment and a probationer is entitled 
to confront and cross-examine adverse witnesses unless 
the hearing officer specifically finds good cause for not al- 
lowing confrontation. State v. Guthrie, 2011-NMSC-014, 
150 N.M. 84, 257 P.3d 904, rev'g 2009-NMCA-036, 145 
N.M. 761, 204 P.3d 1271, overruling State v. Phillips, 
2006-NMCA-001, 138 N.M. 730, 126 P.3d 546. 

The need-for-confrontation analysis in probation revoca- 
tions is a spectrum that requires the trial court to focus 
on the relative need for confrontation to protect the truth- 
finding process and the substantial reliability of the evi- 
dence. If the need is significant and the court specifies the 
reasons why, then the witness must appear and be subject 
to confrontation, regardless of the reasons for the witness's 
absence. If the need for confrontation is not significant and 
the court specifies why, then it does not matter whether 
the witness is available or not. The end of the spectrum 
where there is good cause for not requiring confronta- 
tion, where live testimony and cross-examination has no 
utility to the fact-finding: process, includes situations in 
which the state's evidence is uncontested, corroborated 
by other reliable evidence; and documented by. a reliable 
source without a motive to fabricate and situations where 
an objective conclusion, a routine recording, or a negative 
fact, make the demeanor and credibility of the witness less 
relevant to the truth-finding process. The end of the spec- 
trum where there is no good cause for not requiring con- 
frontation, where the state's failure to produce the witness 
deprives the defendant of due process, includes situations 
where evidence is contested by the defendant, unsupported 
or contradicted, and its source has a motive to fabricate 
and situations where the evidence is about a subjective, 
judgment-based observation that is subject to inference 
and interpretation, and makes a conclusion that is central 
to the necessary proof that the defendant violated proba- 
tion, State v. Guthrie, 2011-NMSC-014, 150 N.M. 84, 257 
P.3d 904, rev'g 2009-NMCA-036, 145 N.M. 761, 204 P.3d 
1271, overruling State v. Phillips, 2006-NMCA-001, 138 
N.M. 730, 126 P.3d 546. 

Where defendant, agreed to attend a residential treat- 
ment» program as a condition of supervised probation; 
defendant failed to complete the treatment program; de- 
fendant's probation officer, who had filed the probation 
violation report, was not called to testify at the probation 
revocation hearing; the probation officer's supervisor, who 
was called to testify, referred to documents in defendant's 
probation file, including the probation violation report and 
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a fax from the treatment center, to testify that defendant 
had not completed the treatment program; the supervi- 
sor had no personal knowledge about defendant or about 
the case, had never spoken to anyone from the treatment 
center and had not independently investigated the alle- 
gations against defendant; defendant did not contest the 
allegations or offer any evidence in mitigation; the fact of 
defendant's non-compliance with the condition of proba- 
tion was established by the written statement from the 
treatment center; and the district judge's observation that 
defendant had been arrested ina county in which there 
was no residential treatment center corroborated the 
state's evidence that defendant had violated probation, 
the district judge had good cause for not allowing defen- 
dant to confront and cross-examine defendant's probation 
officer. State v. Guthrie, 2011-NMSC-014, 150 N.M. 84, 257 
P.3d 904, rev'g 2009-NMCA-036, 145 N.M. 761, 204 P.3d 
1271, overruling State v. Phillips, 2006-NMCA-001, 138 
N.M. 730, 126 P.3d 546. 

Admission of accomplice's interrogation state- 
ment. — Where the trial court granted the defendant's 
accomplice, who had invoked the accomplice's fifth amend- 
ment privilege against self-incrimination to avoid tes- 
tifying at the defendant's trial, limited immunity which 
extended only to the accomplice's verification of the accu- 
racy of the transcript of the accomplice's police interroga- 
tion statement, but did not cover the accomplice's answers 
to substantive questions about the events described in the 
statement, the admission into evidence of the accomplice's 
statement denied the defendant the constitutional right 
to confront the witness against the defendant. State v. Za- 
marripa, 2009-NMSC-001, 145 N.M. 402, 199 P.3d 846. 

Breath alcohol test certification. — Evidence of 
the certification process for breath alcoholic content ma- 
chines and the actual certification of the machine used 
to test the breath alcohol content of the defendant is 
preliminary factual evidence to establish a foundation 
for the admission of evidence to be used at trial and de- 
fendant was not denied his right to confront witnesses 
against him where the state did not offer the testimony 
of the person who had actual knowledge of the certifica- 
tion process of breath alcohol content machines and the 
actual certification of the machine that was used to test 
the defendant's breath alcohol content. State v. Granillo- 
Marcias, 2008-NMCA-021, 148 N.M 455, 176 P.3d 1187, 
cert. denied, 2008-NMCERT-002, 143 N.M. 665, 180 P.3d 
672. 

Rebuttal witness. — Where a prosecution rebuttal 
witness was not named on the state's witness list, the re- 
buttal witness was not discovered as a witness until the 
same day she was presented as a witness, the trial court 
allowed counsel for the defendant and the co-defendant 
to interview the rebuttal witness before she was called as 
a witness, and the rebuttal witness testified about state- 
ments made by the co-defendant and said nothing about 
the defendant, the trial court did not abuse its discretion 
when it allowed the rebuttal witness to testify for the 
state. State v. Dominguez, 2007-NMSC-060, 142 N.M. 811, 
171 P.3d 750. 

Telephonic evidence. — The mere inconvenience to a 
witness in a criminal case is not a sufficient ground to per- 
mit the witness to testify by telephone. State v. Almanza, 
2007-NMCA-073, 141 N.M. 751, 160 P.3d 932. 


Purpose of the confrontation clause. — The central 


purpose of the Confrontation Clause, to ensure the reliabil- 
ity of evidence, is served by the combined effect of physical 
presence, oath, cross-examination, and observation of de- 
meanor by the trier of fact. A defendant's right to confront 
accusatory witnesses may be satisfied absent a physical, 
face-to-face confrontation at trial only where denial of such 
confrontation is necessary to further an important public 
policy and only where the reliability of the testimony is 
otherwise assured. State v. Thomas, 2016-NMSC-024. 
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Inconvenience to the witness is not sufficient 
reason to dispense with right to confront accusa- 
tory witness. — In defendant's first-degree murder trial, 
where a police forensic scientist, living outside of New 
Mexico, testified via Skype, there was nothing in the re- 
cord to demonstrate that the use of two-way video was 
necessary to further an important public policy, where the 
district court did not conduct an evidentiary hearing or 
enter any findings on the issue, the admission of remote 
testimony violated defendant's sixth amendment right to 
confrontation. Moreover, the constitutional error was not 
harmless because there was no reasonable probability 
that the testimony of the absent forensic analyst did not 
influence the verdict, where the expert witness was the 
only analyst who had actually tested the DNA samples, 
and she testified to the results of the measurements she 
performed, and the DNA profiles were offered as the sole 
evidence that implicated defendant in the crime. State v. 
Thomas, 2016-NMSC-024. 

Witness' medical condition was insufficient to 
justify video conference. — Where, at defendant's trial 
for murder and tampering with evidence, defendant's par- 
ent was allowed to testify using Skype; and based on a 
letter from the parent's doctor that the parent was suf- 
fering from severe stress, anxiety and depression and was 
physically and psychologically unable to travel, the dis- 
trict court found that it was medically necessary for the 
parent to testify via video, the doctor's letter was inad- 
equate as a matter of law to support the conclusion that 
the parent could not testify in person. State v. Schwartz, 
2014-NMCA-066, cert. denied, 2014-NMCERT-006. 

Evidence by video conference. — Where defendant 
lived with the victim for approximately one and a half 
months before the victim disappeared; two months later, 
the victim's decomposed body was discovered wrapped in 
a blue air mattress and sheets, and covered with a mat- 
tress in an alley approximately 500 feet from defendant's 
apartment; at defendant's trial for murder and tamper- 
ing with evidence, two forensic scientists and defendant's 
parent were allowed to testify using Skype; the forensic 
scientists testified about DNA analysis that resulted in 
the identification of the body and provided a possible link 
between the body and defendant, which were essential el- 
ements of the state's case; and the parent testified about 
defendant's relationship with the victim and that the par- 
ent had purchased and sent defendant a blue air mattress, 
a set of sheets and a blanket, and authenticated letters 
from defendant acknowledging receipt of the air mattress 
and stating that the victim had gone to Mexico, the dis- 
trict court erred in permitting the witnesses to testify via 
video and the error was not harmless. State v. Schwartz, 
2014-NMCA-066, cert. denied, 2014-NMCERT-006. 

Evidence by video conference. — Where, at defen- 
dant's trial for driving while under the influence, the dis- 
trict court allowed an analyst to testify via two-way video 
conference as to the conduct and results of a blood test on 
the grounds that to appear in person, the analyst would 
have to drive seven hours, resulting in the state labora- 
tory division being shorthanded and the analyst inconve- 
nienced in the analyst's work, and the analyst provided 
the only testimony proving that defendant had alcohol in 
defendant's system, the error was the district court did 
not establish the requisite necessity for allowing video 
testimony in lieu of live testimony with the result that 
defendant's rights under the confrontation clause were 
violated and not harmless, because there was a reason- 
able possibility that the results of defendant's blood test 
influenced the jury's decision to convict defendant. State v. 
Smith, 20138-NMCA-081, cert. denied, 2018-NMCERT-006. 

Testimony by video conference. — Where a wit- 
ness from the scientific laboratories division was neces- 
sary to prove that the substance defendant transferred 
was marijuana; the trial occurred in Aztec, New Mexico; 
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the witness worked in Santa Fe, New Mexico; and for the 
convenience of the witness, the court allowed the witness 
to testify by video conference without giving defendant 
an opportunity to respond to the state's motion or to be 
heard, defendant was denied the constitutional right to 
confront a critical witness against defendant. State v. 
Chung, 2012-NMCA-049, 290 P.38d 269, cert. quashed, 
2013-NMCERT-003, 300 P.3d 1182, 

Child's right of confrontation was not violated by 
requirement that witnesses wear facemasks during 
a pandemic. — Where child was charged in delinquency 
proceedings with unlawful taking of a motor vehicle and 
reckless driving, and where, during the proceedings, the 
child's counsel objected to the requirement that witnesses 
wear face masks due to the COVID-19 pandemic, assert- 
ing that the requirement violated the child's state and 
federal right of confrontation, the child's right to con- 
front witnesses was not violated because a child's right 
to confront accusatory witnesses may be satisfied absent 
a physical, face-to-face confrontation at trial where denial 
of such confrontation is necessary to further an important 
public policy, and because COVID-19 has been declared a 
public health emergency in New Mexico, preventing the 
transmission of COVID-19 is an important public policy 
matter. Moreover, the jury was able to physically see the 
witnesses' body language as well as hear them; the face 
mask requirement did not interfere with the child's con- 
stitutional right to confront witnesses. State v. Jesenya O., 
2021-NMCA-080, cert. granted. 

Officer's observations of victim during interview. 
— Although the taped interview of the victim was testi- 
monial and inadmissible, the testimony of the officer who 
was present during the interview regarding his observa- 
tions of the victim during the interview was admissible. 
State v, Romero, 2007-NMSC-018, 141 N.M. 403, 156 P.3d 
694, aff'g 2006-NMCA-045, 139 N.M. 386, 133 P.3d 842. 

Police case agent not required to testify. — Where 
defendant was charged with criminal sexual contact of a 
minor because defendant caused the ten-year-old victim 
to touch defendant's unclothed penis while in bed; a po- 
lice case agent interviewed all witnesses in the case and 
was responsible for the entire investigation; the state 
listed the agent as a witness and subpoenaed the agent 
for trial; 'the state did not call the agent as a witness or 
use information from the agent's investigation to prove 
its case; defendant did not subpoena the agent; and the 
trial court did not require the agent to testify, the trial 
- court did not violate defendant's confrontation rights or 
due process rights by not requiring the agent to testify. 
State v. Trujillo, 2012-NMCA-092, 287 P.3d 344, cert. de- 
nied, 2012-NMCERT-008, 296 P.3d 491. 

Requirements for establishing forfeiture by 
wrongdoing. — To make a finding that a defendant for- 
feited his confrontation right by wrongdoing, the state 
must establish by a preponderance of the evidence that a 
declarant was expected to be a witness, the declarant be- 
came unavailable, the defendant's misconduct caused the 
unavailability of the declarant, and the defendant intended 
by his misconduct to prevent the declarant from testifying. 
State v, Maestas, 2018-NMSC-010, rev'g No. 31,666, mem. 
op. (N.M. Ct. App. Jun. 3, 2014) (non-precedential). 

Wrongdoing need not take the form of overt 
threat of harm. — Wrongdoing encompasses a variety 
of conduct, not all of which need constitute overt or spe- 
cific threat. The emphasis in making the forfeiture deter- 
mination is not typically on the wrongdoing itself but on 
the question of whether the wrongdoing was intended to 
cause, and did cause, unavailability. Generally, any use 
of coercion, undue influence or pressure may silence tes- 
timony and impede the truth-seeking function of trial, 
and thus any pressure of that kind may interfere with 
the background interests giving rise to the forfeiture by 
wrongdoing exception to the right of confrontation... State 
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v. Maestas, 2018-NMSC-010, rev'g No. 31,666, mem. op. 
(N.M. Ct. App. Jun. 8, 2014) (non-precedential). 

Where defendant was charged with aggravated battery 
against a household member, battery against a household 
member, intimidation of.a witness, child abuse, and as- 
sault against a household member following a domestic 
dispute with his girlfriend, and where the state presented 
evidence that defendant, while in jail, exchanged nearly 
600 phone calls with his girlfriend over a two-month pe- 
riod, during which defendant repeatedly demanded that 
his girlfriend change her story and expressed frustra- 
tion and anger when she was not immediately compliant, 
preceding his girlfriend's signing an affidavit of nonpros- 
ecution and assertion of her fifth amendment right and 
refusal to testify, defendant's conduct had the potential 
for persuasive and coercive effect and thus constituted 
wrongful conduct, and the repeated demands that his girl- 
friend lie for him and give the prosecution an account dif- 
ferent from the one previously given support an inference 
that defendant intended to prevent his girlfriend from 
testifying and caused her unavailability. State v. Maes- 
tas, 2018-NMSC-010, rev'g No. 31,666, mem. op. (N.M. Ct. 
App. Jun. 3, 2014) (non-precedential). 

Forfeiture by wrongdoing. — The prosecution is re- 
quired to prove intent to procure the witness's unavail- 
ability in order to bar a defendant's right to confront that 
witness. State v. Romero, 2007-NMSC-013, 141 N.M. 403, 
156 P.38d 694, aff'g 2006-NMCA-045, 139 N.M. 886, 133 
P.3d 842. 

Intent to silence. — The state must prove intent to 
silence a witness in all cases, including the murder of a 
witness, where the state contends that defendant for- 
feited all of his confrontation clause objections under the 
doctrine of forfeiture by wrongdoing. State v. Romero, 
2006-NMCA-045, 189 N.M. 386, 1383 P3d 842, aff'd, 
2007-NMSC-013, 141 N.M. 403, 156 P.3d 694. 

Right of confrontation is fundamental. — It is 
fundamental that a person accused of crime is entitled to 
be confronted with the witnesses against him as well as 
the right to cross-examine said witnesses. State v. Holly, 
1968-NMCA-075, 79 N.M. 516, 445 P.2d 393. 

There can be no question that every defendant has the 
right, subject to certain exceptions, to be confronted by the 
witnesses who testify against him and to cross-examine . 
such witnesses. State v. Trimble, 1967-NMSC-192, 78 
N.M. 346, 431 P.2d 488. 

Right of cross-examination is a valuable one which 
cannot be so restricted as to deprive party entirely of 
opportunity to test witness's credibility. State v. Martin, 
1949-NMSC-050, 53 N.M. 413, 209 P.2d 525. 

Every person accused of a crime has the constitution- 
ally protected right to face his accuser. State-v. Martinez, 
1981-NMSC-005, 95 N.M. 445, 623 P.2d 565, overruled by 
Fuson v, State, 1987-NMSC-034, 105 N.M. 632, 735 P.2d 
1138. ) 

Right of confrontation is essential to fair trial. 
— The right of confrontation and cross-examination is 
an essential and fundamental requirement for the kind 
of fair trial which is this country's constitutional goal. 
State v. Mann, 1975-NMCA-045, 87 N.M. 427, 5385 P.2d 
70. 

Right of confrontation must be interpreted in 
light of existing law. — A person's constitutional right 
to face his accuser in a criminal prosecution must be in- 
terpreted in light of the law as it existed at the time it was 
adopted. State v. Martinez, 1981-NMSC-005, 95 N.M, 445, 
623 P.2d 565, overruled by Fuson v, State, 1987-NMSC-034, 
105 N.M. 632, 735 P.2d 1138. 

Extent of right of confrontation. — The right of 
confrontation extends only to the right to be confronted 
with witnesses against the accused. State v, Roybal, 
1988-NMCA-040, 107 N.M. 309, 756 P.2d 1204, overruled 
by State v. Tollardo, 2012-NMSC-008, 275 P.3d 110. 
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Violation of right to confrontation was harmless 
error. — Where the trial court erroneously admitted the 
testimony of a forensic pathologist who, prior to trial, 
consulted a forensic odontologist for his expert opinion 
regarding bite marks on the decedent, and who testified 
at trial, based on the forensic odontologist's opinions, 
that one of the bite marks was more likely than not an 
adult human bite mark, another injury was suggestive of 
an adult human bite mark, and:a third injury was prob- 
ably not a bite mark; the testimony based on the odon- 
tologist's opinions deprived the defendant of her constitu- 
tional right to confront witnesses against her. The error, 
however, was harmless because the forensic pathologist's 
testimony about the apparent bite marks was a very mi- 
nor portion of her overall testimony, and her testimony 
about bite marks did not relate to the cause and manner 
of decedent's death which was blunt force trauma and 
traumatic brain injury, not from injuries resulting in bite 
marks; moreover, defendant admitted during her police 
interview that she had bitten the decedent. The bite mark 
testimony, though rising to the level of constitutional er- 
ror, had little, if any, effect on the verdict and there was 
no reasonable possibility that the error contributed to the 
verdict. State v, Cabezuela, 2015-NMSC-016, 

Infringement of the right of confrontation cannot 
be harmless error. — It is a right so basic to a fair trial 
that its infraction can never be treated as harmless error. 
State v. Mann, 1975-NMCA-045, 87 N.M. 427, 535 P.2d 70. 

Right of confrontation is equal to right against 
self-incrimination. — One person's right against self- 
incrimination and another's right to be confronted with 
the witnesses against him cannot be balanced. Both rights 
stand on an equal footing, and neither is more important 
than the other. State v, Curtis, 1974-NMCA-140, 87 N.M. 
128, 529 P.2d 1249. 

Confrontation is right, not rule of evidence. — 
The right of confrontation is not a mere rule of evidence 
or procedure but a constitutional right of primary im- 
portance in the truth-finding process, because a more 
effective method of eliciting the truth than effective 
cross-examination has not yet been devised. Valles v, 
State, 1977-NMCA-034, 90 N.M. 347, 563 P.2d 610, cert. 
denied, 90 N.M. 637, 567 P.2d 486. 

Right to ascertain what testimony will be. — De- 
fendant has constitutional right to compulsory process to 
obtain witnesses in his behalf. He has also right, personally 
or by attorney, to ascertain what their testimony will be. 
State v. Cooley, 1914-NMSC-035, 19 N.M. 91, 140 P. 1111. 

Right applies to preliminary examination. — 
When the constitution grants to an accused the right to be 
confronted by the witness against him, it grants that right 
at all of the criminal proceedings, including the prelimi- 
nary examination. Mascarenas v. State, 1969-NMSC-116, 
80 N.M. 537, 458 P.2d 789, overruled by State v. Lopez, 
2013-NMSC-047, 

No right to confront witness who is not "against" 
defendant. — The constitutional guarantee of confronta- 
tion extends only to the right "to be confronted with the 
witnesses against him." Where witness was not a witness 
against defendant and nothing stated by witness to the 
police in any way could be construed as connecting defen- 
dant with the crime, trial court did not err in not allow- 
ing defendant to confront witness at trial. State v. Barton, 
1968-NMSC-065, 79 N.M. 70, 439 P.2d 719. 

Where defense witnesses are beyond jurisdiction of 
court, but state has admitted that they would testify to 
facts stated in motion for continuance, if present, overrul- 
ing the motion is not a denial of rights under this section. 
State v. Nieto, 1929-NMSC-060, 34 N.M. 282, 280 P, 248. 

Prior testimony of witness usually inadmissible. 
— Unless there has been a waiver of the right of confron- 
tation, or it has been shown that the witness is unavail- 
able after due diligence has been used by the state to 
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attempt to produce him at trial, admission of a witness's 
prior recorded testimony violates a defendant's right of 
confrontation. State v, Mann, 1975-NMCA-045, 87 N.M. 
427, 535 P.2d 70. 

Prior sexual conduct. — Even though evidence of a 
victim's prior sexual conduct may be admissible to show 
bias, motive to fabricate or for other purposes consistent 
with the constitutional right of confrontation, the trial 
court did not err in rejecting such evidence where defen- 
dant failed to show that it was material and relevant, and 
that its probative value equaled or outweighed its inflam- 
matory nature. State v. Johnson, 1997-NMSC-036, 123 
N.M, 640, 944 P.2d 869, rev'g 1995-NMCA-127, 121 N.M. 
77, 908 P.2d 770. 

De novo review is the proper standard of review 
for analyzing cases implicating both the rape shield 
rule and the Confrontation Clause. State v. Montoya, 
2014-NMSC-032, rev'g 20138-NMCA-076, 306 P.3d 470. 

Analysis of cases implicating both the rape 
shield rule and the Confrontation Clause. — When 
a defendant makes a claim that the rape shield law 
bars evidence implicating the defendant's confrontation 
rights, the district court must first identify a theory. of 
relevance implicating the defendant's constitutional 
right to confrontation and then weigh whether evidence 
elicited under that theory would be more prejudicial 
than probative. State v. Montoya, 2014-NMSC-032, rev'g 
2013-NMCA-076, 306 P.3d 470. 

Application of rape shield rule violated Confron- 
tation Clause. — Where defendant and the victim, who 
had a sexual relationship for two years, began arguing 
about a telephone call that defendant had received; dur- 
ing the argument, defendant indicated to the victim that 
defendant wanted sex; defendant and the victim went into 
defendant's bedroom where defendant got on top. of the 
victim and tried to remove the victim's clothes; the vic- 
tim told the defendant "no" several times and pushed and 
kicked defendant until defendant stopped making sexual 
advances; defendant was indicted for kidnapping with in- 
tent to commit a sexual offense; the district court refused 
to allow defendant on cross-examination to ask the victim 
whether the victim and defendant had a long-standing 
sexual relationship and whether they had a history of en- 
gaging in sex after an argument as "make-up sex" to re- 
solve disputes for the purpose of showing that defendant 
never intended to sexually assault the victim but was pur- 
suing consensual "make-up sex" as defendant and the vic- 
tim had done after arguments in the past; the victim was 
the sole material witness against defendant and the only 
witness who could provide testimony necessary for defen- 
dant's theory of the case; and the evidence was relevant to 
defendant's defense and would not have had a prejudicial 
impact on the victim, the district court's ruling violated 
defendant's confrontation right because it denied defen- 
dant an opportunity to present a full and fair defense. 
State v. Montoya, 2014-NMSC-0382, rev'g 2013-NMCA-076, 
306 P.3d 470. 

Application of the rape shield rule did not impli- 
cate the confrontation clause. — Where defendant 
and the victim had been arguing; defendant wanted to 
have sex with the victim, but the victim refused; defen- 
dant got on top of the victim and attempted to remove the 
victim's clothing; the victim pushed and kicked defendant 
until defendant stopped; defendant did not force the vic- 
tim to have sex; defendant was charged with kidnapping 
and attempt to commit criminal sexual penetration; to 
show that defendant did not have specific intent to com- 
mit the crimes, defendant sought to introduce evidence 
of the sexual history of the victim and defendant to show 
that the defendant's intent and the victim's belief was 
that defendant was trying to have sex to."make-up" just 
as they had done in the past; the district court precluded 
defendant from inquiring into the party's sexual history; 
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defendant claimed that defendant's confrontation rights 
had been violated because defendant was unable to chal- 
lenge an opposing version of the facts, the district court's 
exclusion of the evidence did not implicate or violate the 
confrontation clause, because defendant sought not to 
confront the victim, but to use the victim's testimony as 
evidence unrelated to the truth or accuracy of the victim's 
testimony. State v. Montoya, 20183-NMCA-076, rev'd by 
2014-NMSC-082. 

Telephone company records used for verifica- 
tion. — Telephone company records used only to verify 
that a telephone number given by'a person who had 
called an embezzlement victim was assigned to some- 
one named "Armijo" did not constitute a statement 
by an "accuser" within the constitutional guaranty of 
confrontation. State v. Roybal, 1988-NMCA-040, 107 
N.M; 309, 756 P.2d 1204, overruled by State v. Tollardo, 
2012-NMSC-008, 275 P.3d 110. 

Right to inspect prior statement of witness. 
When a witness called to testify by the state in a pre- 
liminary examination has made a prior written statement 
concerning the matter about which he is called to testify, 
the accused is entitled to an order directing the prosecu- 
tion to produce for inspection all statements or reports of 
such witness in its possession touching the events about 
which the witness will testify, Any other result would be 
to deny the accused his constitutional right to confront 
the witnesses against him and would have the same ef- 
fect as though he were denied a preliminary examination. 
Mascarenas v. State, 1969-NMSC-116, 80 N.M. 537, 458 
P.2d 789, overruled by State v. Lopez, 20138-NMSC-047. 

No right to confront victim who is not a witness. 
— The words, "to be confronted with the witnesses against 
him," which appear in this section should not be construed 
as being synonymous with the words, "to be confronted 
with his victim," A witness is one who testifies under oath, 
and the constitutional guarantee contemplates confronta- 
tion only by those who actually testify against the accused, 
or whose testimony or statements are in some way brought 
to the attention of the court and jury upon the trial. State 
uv. James, 1966-NMSC-110, 76 N.M. 376, 415 P.2d 350. 

There was no deprivation of appellant's right of confron- 
tation by the alleged victim of his crime as guaranteed by 
this section, where at no time did appellant seek a continu- 
ance based on the absence of evidence, where he made no 
statement as to what evidence he believed might be devel- 
oped from the victim, if called as a witness, where at no 
time did he indicate that he desired to call the victim as a 
witness, and where the victim was not called as a witness, 
nor was one word of his testimony even offered by the state 
by way of deposition, prior testimony or otherwise. State v. 
James, 1966-NMSC-110, 76 N.M. 376, 415 P.2d 350. 

The right of confrontation does not embrace a situation 
where no prior testimony, statement or utterance of any 
kind by the victim was brought to the attention of the 
jury, and none was offered by the state, State v. James, 
1966-NMSC-110, 76 N.M. 376, 415 P.2d 350. 

Admission of co-defendants’ custodial statements 
was harmless error. — The erroneous admission ‘of 
the custodial statements of defendant's co-defendants 
was harmless beyond a reasonable doubt where the co- 
defendants' statements were merely additional evidence 
tending to prove what had already been demonstrated by 
physical evidence and the defendant's own statements. 
State v. Lopez, 2007-NMSC-037, 142 N.M. 188, 164 P.3d 
19, rev'g 2006-NMCA-671, 139'N.M. 705, 187 P.8d 645. 

Inadmissibility of codefendant's extrajudicial 
statement. — The trial court erred in permitting a co- 
defendant's written extrajudicial statement to be read to 
the jury since the state cited no other independent cor- 
roborative evidence which tended to lend reliability to the 
codefendant's untested and unsworn statement. State v. 
Lancaster, 1993-NMCA-098, 116 N.M. 41, 859 P.2d 1068, 
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superseded by rule, State v. Gutierrez, 1998-NMCA-172, 
126 N.M. 366, 969 P.2d 970. 

Right to obtain transcripts. — The state must, as 
a matter of equal protection, provide indigent prisoners 
with the basic tools of an adequate defense or appeal, 
when those tools are available for a price to other prison- 
ers. There can be no doubt that the state must provide an 
indigent defendant with a transcript of prior proceedings 
when that transcript is needed for an effective defense or 
appeal. Two factors that are relevant to the determination 
of need are: (1) the value of the transcript to the defen- 
dant in connection with the appeal or trial for which it 
is sought, and (2) the availability of alternative devices 
that would fulfill the same functions as a transcript. This 
rule should be construed liberally in favor of a defendant's 
right to equal protection of the law and effective cross- 
examination. State v. Romero, 1975-NMCA-017, 87 N.M. 
279, 5382 P.2d 208. 

A particularized need for the grand jury testimony of a 
witness must be shown before a grand jury transcript may 
be made available to an accused, but where such need is 
shown, a failure to furnish the transcript would impair 
the accused's right of cross-examination, and, thus, the 
full exercise of his right of confrontation. State v. Felter, 
1973-NMSC-102, 85 N.M. 619, 515 P.2d 138. 

Where defendant's basic defense was to persuade the 
jury that certain statements relied on heavily by the state 
were involuntary, and that the officer who testified about 
the circumstances of these statements testified differently 
at trial than at the suppression hearing, a copy of the 
prior hearing transcript would have been invaluable, and 
where there were different judges, court reporters and at- 
torneys in the hearing on the motion to suppress, on the 
motion for a transcript, and at trial, there were no reason- 
able alternatives to a transcript of the prior hearing. State 
v. Romero, 1975-NMCA-017, 87 N.M. 279, 532 P.2d 208. 

A transcript of prior testimony is a most useful tool 
in mounting an attack upon the credibility of witnesses, 
and the refusal to give a defendant a copy of the grand 
jury testimony of witnesses who would also testify at trial 
on the same subject matter has been held to deny him 
the right of effective cross-examination. Valles v. State, 
1977-NMCA-034, 90 N.M. 347, 563 P.2d 610, cert. denied, 
90 N.M. 637, 567 P.2d 486. 

Statute authorizing testimony of any witness taken in 
any court in state to be used in subsequent trial permits 
transcript of testimony of witness, taken at preliminary 
hearing, to be read in at trial; such statute is declara- 
tory of common law and does not contravene constitu- 
tional right to be confronted by witnesses. State v. Moore, 
1986-NMSOC-044, 40 N.M. 344, 59 P.2d 902. 

Transcript inadmissible where no _ cross- 
examination took place. — Where accused, in former 
trial, has been denied right to cross-examine hostile wit- 
ness, it is error to admit transcript of witness's testimony 
in subsequent trial. State v. Halsey, 1929-NMSC-059, 34 
N.M, 228, 279 P. 945, 

Inadmissibility of guilty pleas of third persons, — 
Upon trial of one charged with unlawfully and knowingly 
permitting game of chance for money to be played on prem- 
ises occupied by him, record of information charging third 
persons with unlawfully gaming and their pleas of guilty 
thereto were inadmissible as depriving defendant of con- 
stitutional right to be confronted by witness against him. 
State v. Martino, 1918-NMSC-128, 25 N.M. 47, 176 P. 815. 

The alibi rule does not violate the right to com- 
pulsory process, since it does not prevent a defendant 
from compelling the attendance of witnesses, but, rather, 
provides reasonable conditions for the presentation of 
alibi evidence. State v. Smith, 1975-NMCA-139, 88 N.M. 
541, 543 P.2d 834, 

Proceeding pursuant to rules. — The question 
of a denial of the constitutional right of confrontation 
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was cognizable under a proceeding pursuant to Rule 93, 
N.M.R. Civ. P. (now superseded by Rule 5-802 NMRA). 
Valles v. State, 1977-NMCA-034, 90 N.M. 347, 563 P.2d 
610, cert. denied, 90 N.M. 637, 567 P.2d 486. 

Waiver of right of confrontation. — Where defen- 
dant, who had consumed a large quantity of alcohol and 
who was walking along a ditch with friends, encountered 
the victim sitting with a friend; defendant's friend began 
punching and kicking the victim; defendant provided the 
friend with a knife that the friend used to fatally stab 
the victim; during defendant's police interview, defendant 
maintained that defendant remembered little of what 
took place due to intoxication; the police told defendant 
what witnesses said had happened; in response, defen- 
dant stated that "I'm guessing that's what happened" 
and that the witnesses were sober and knew everything; 
the transcript of the interview contained the testimo- 
nial statements of absent witnesses; defendant refused 
to accept the state's redaction proposals, which would 
have safeguarded defendant's confrontation right, and 
sought to redact incriminatory witness statements and 
retain exculpatory statements, which the state would 
not accept; and defendant first sought admission of the 
entire, unredacted transcript, then sought to exclude 
the transcript as a violation of defendant's confrontation 
right, and finally requested that the entire transcript be 
admitted, the admission of the transcript into evidence 
did not violate defendant's confrontation right because 
defendant waived the constitutional objection and invited 
the error. State v. Jim, 2014-NMCA-089, cert. denied, 
2014-NMCERT-006. 

Boykin v. Alabama, 395 U.S. 238, 89 S. Ct. 1709, 23 L. 
Ed. 2d 274 (1969) requires that state criminal records 
show an understanding waiver by a defendant entering 
a guilty plea of three constitutional rights: (1) the privi- 
lege against compulsory self-incrimination, (2) the right 
to trial by jury and (3) the right to confront one's accusers. 
State v. Guy, 1970-NMCA-080, 81 N.M. 641, 471 P.2d 675. 

While the right of cross-examination is a fundamental 
right, it does not follow that such a fundamental right 
equates with the concept of fundamental error. There is a 
difference between such a fundamental right and funda- 
mental error. The latter cannot be waived and is always 
available to this court on behalf of the accused. But the 
theory of fundamental error is bottomed upon the in- 
nocence of the accused or a corruption of actual justice. 
On the other hand, most rights, however fundamental, 
may be waived or lost by the accused. State v. Rogers, 
1969-NMCA-034, 80 N.M. 230, 453 P.2d 593. 

Intentional waiver of right did not occur. — Where 
defense counsel initially acquiesced to the admission of 
two-way video testimony by a state's witness, but where 
there was no discussion in the record between the district 
court and defendant concerning his confrontation rights, 
there is no evidence that defendant understood those 
rights or that he voluntarily agreed to waive them. It is 
the court's obligation to make sure that a waiver is valid 
and predicated upon a meaningful decision by the defen- 
dant. State v. Thomas, 2016-NMSC-024. 

Right to confront witnesses not waived. — Where, 
over the defendant's objection, the trial court granted 
the state leave to give the defendant's accomplice, who 
had invoked the fifth amendment privilege against self- 
incrimination, limited immunity which extended only to 
the accomplice's verification of the accuracy of the tran- 
script of the accomplice's police interrogation statement, 
but did not cover the accomplice's answers to substantive 
questioning about the events described in the statement, 
and where, in the context of the trial] court's ruling, the 
defendant stipulated to the introduction of the state- 
ment and then waived cross-examination of the accom- 
plice on the accuracy of the statement, the defendant did 
not waive the right to cross-examine the accomplice on 
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the events described in the statement. State v. Zamar- 
ripa, 2009-NMSC-001, 145 N.M. 402, 199 P.3d 846. 

Compulsory process within discretion of trial 
court. — Compulsory process.in criminal cases involves 
such disparate elements as surprise, diligence, material- 
ity and maintenance of orderly procedures; and the de- 
cision is largely within the discretion of the trial court. 
State v. Montoya, 1978-NMCA-052, 91 N.M. 752, 580 P.2d 
973, cert, denied, 91 N.M. 751, 580 P.2d 972. 

Where four days prior to trial the family of an 

80-year-old woman suffering from severe hypertension 
and anxiety showed the judge a physician's note stating 
that the woman should not appear as a witness, and the 
court promptly referred the matter to defense counsel, but 
defense counsel neither sought a continuance, sought to 
take the woman's deposition nor took any other action on 
the pretrial information but rather waited until the trial 
was in progress and then sought the issuance of a bench 
warrant, there was no abuse of discretion and no viola- 
tion of the right to compulsory process by the trial court's 
refusal to issue the bench warrant. State v. Montoya, 
1978-NMCA-052, 91 N.M. 752, 580 P.2d 978, cert, denied, 
91 N.M. 751, 580 P.2d 972. 
Where de- 
fendant and the occupants of a house exchanged multiple 
gun shots; the shots defendant fired at the house killed 
one victim and injured another victim; defendant was 
tried for first degree murder with the predicate felony of 
shooting at a dwelling and separately for shooting at a 
dwelling; defendant subpoenaed a witness whom defen- 
dant believed shot at defendant; the witness failed to ap- 
pear to testify; the district court suggested that the proper 
remedy was a bench warrant for the arrest of the witness; 
and defendant declined the issuance of a bench warrant 
because it would be a waste of time, defendant's right 
to compulsory process was not violated. State v. Torrez, 
2013-NMSC-034. 

Right denied where unexplained comparison 
of computer printouts with defendant's records. 
— Defendant was denied her constitutional right of con- 
frontation at her trial for embezzlement, where the only 
evidence of shortages attributable to her was obtained 
by an unexplained comparison of computer printouts 
with her own records and there was no evidence that the 
state's only witness understood how the printouts were 
prepared, State v. Austin, 1985-NMCA-118, 104 N.M. 573, 
725 P.2d 252, cert. quashed, 104 N.M. 632, 725 P.2d 832 
(1986). 


B, TESTIMONIAL STATEMENTS. 


Statements in autopsy report prepared to es- 
tablish the cause and manner of death were testi- 
monial. — Where an autopsy of the infant victim was 
requested, because the child had symptoms of a severe 
brain injury commonly associated with trauma; the medi- 
cal examiner conducted the autopsy to establish the cause 
and manner of the victim's death and prepared the au- 
topsy report for use in a criminal prosecution; and the 
medical examiner's finding of homicide was critical to 
substantiate allegations that defendant abused the vic- 
tim and caused the victim's death, the statements con- 
tained in the autopsy report were testimonial. State v. 
Jaramillo, 2012-NMCA-029, 272 P.3d 682, cert. denied, 
2012-NMCERT-002. 

Statements made during police interrogation. 
— Where circumstances surrounding victim's statement 
taken by police officer bear indicia of a formal police in- 
terrogation, the statement is testimonial in nature and 
should be excluded unless the trial court finds that de- 
fendant forfeited his confrontation right. State v. Romero, 
2006-NMCA-045, 189 N.M. 386, 1383 P3d 842, aff'd, 
2007-NMSC-013, 141 N.M. 403, 156 P.3d 694. 


\ 
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Statements to sexual abuse nurse examiner. — 
Victim's statements to a sexual abuse nurse examiner, 
which identified the defendant and accused him of sexual 
assault, and that were made several weeks after the as- 
sault, were testimonial statements and were inadmissible. 
State v. Romero, 2007-NMSC-013, 141 N.M. 403, 156 P.3d 
694, aff'g 2006-NMCA-045, 189 N.M. 386, 133 P.3d 842. 

Document not testimonial. — Where there was no 
showing that the declarants of an intake report and psy- 
chological assessment of minor victims of sexual abuse 
had a relationship with law enforcement or that the docu- 
ments were prepared in a manner to suggest possible law 
enforcement or prosecutorial abuse in order to facilitate 
proof in an anticipated criminal proceeding, neither the 
intake report nor the prior assessment were testimonial 
in nature. State v. Paiz, 2006-NMCA-144, 140 N.M. 815, 
149 P.8d 579, cert. denied, 2006-NMCERT-011, 140 N.M. 
846, 149 P.3d 943. 

Sexual assault nurse examiner examination. 
The primary purpose of a sexual assault nurse examiner 
(SANE) examination is to prepare, collect, evaluate and 
dispose of evidence relevant to later criminal prosecution 
and statements made by a child victim of criminal sexual 
penetration to a SANE nurse are testimonial in nature. 
State v. Ortega, 2008-NMCA-001, 143 N.M. 261, 175 P.3d 
929, cert. denied, 2007-NMCERT-012, 143 N.M. 2138, 175 
P.3d 307. 

Sexual assault nurse examiner's statements on la- 
bels affixed to an examination kit are testimonial 
hearsay. — A sexual assault nurse examiner's (SANE) 
statements on labels affixed to an examination kit are 
testimonial hearsay because the SANE nurse would have 
reasonably understood those statements' sole purpose 
to be for use in investigating and prosecuting criminal 
charges against defendant, and allowing an expert wit- 
ness, who was not present when the child victim's exami- 
nation kit examination was performed, to testify that de- 
fendant's DNA had been found on the child victim based 
on inferences from labels on the examination kit prepared 
by the SANE nurse would violate defendant's confronta- 
tion clause rights, because the statements identifying var- 
ious swabs affixed to the examination kit go to the issue 
of whether defendant improperly touched the child victim 
and therefore reflect directly on defendant's guilt or in- 
nocence, State v, Carmona, 2016-NMCA-050, cert. denied. 

Statements for use at later trial. — Where state- 
ments were made by victim to a non-government sexual 
assault nurse examiner during physical examination, 
and where the victim visited the sexual assault nurse ex- 
aminer in connection with a police investigation and at 
the suggestion of the investigating police officer, and not 
merely to obtain medical treatment, the victim's state- 
ments were made under circumstances that would lead an 
objective witness reasonably to believe that the statement 
would be available for use at a later trial and should be ex- 
cluded unless the trial court finds that defendant forfeited 
his confrontation right. State v. Romero, 2006-NMCA-045, 
139 N.M. 386, 133 P.3d 842, aff'd, 2007-NMSC-013, 141 
N.M. 403, 156 P.3d 694, 

Motive of person eliciting statement. — Motive of 
person eliciting statement from victim is relevant in deter- 
mining whether victim's statement is testimonial because 
it bears on the intent and understanding of the declarant 
as to the production of testimony for use at a later trial. 
State v. Romero, 2006-NMCA-045, 189 N.M..386, 133 P.8d 
842, aff'd, 2007-NMSC-013, 141 N.M. 403, 156 P.3d 694. 

The facts that sexual assault nurse examiner who 
was specifically trained in forensic evidence collection 
and chain of custody and who had qualified as an expert 
witness indicated that nurse and victim interviewed by 
nurse realized that statements taken by nurse might be 
used at later trial and were testimonial in nature. State 
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v. Romero, 2006-NMCA-045, 139 N.M. 386, 133 P.3d 842, 
aff'd, 2007-NMSC-018, 141 N.M. 403, 156 P.3d 694. 

Victim's statements to 911 operator and police of- 
ficer were nontestimonial. — Where an altercation oc- 
curred between defendant and the victim and defendant 
shot the victim who later died from the gunshot wounds; 
defendant drove away from the scene of the shooting; the 
victim told a 911 operator and a police officer that defen- 
dant shot the victim; the location of defendant after the 
shooting was unknown; the interrogations of the victim 
by the 911 operator and the police officer were quick, un- 
structured, and conducted at the scene of the shooting; 
the victim told the police officer that defendant was going 
to a school to shoot their children; and defendant was a 
former SWAT team member, the victim's statements were 
non-testimonial and did not violate defendant's right to 
confrontation because the interrogations by the 911 op- 
erator and the police officer were conducted in the context 
of an ongoing emergency to enable the police to meet the 
emergency. State v, Largo, 2012-NMSC-015, 278 P.3d 532. 

Witness' statements told to 911 operator were 
non-testimonial statements. — Where the victim was 
shot when the victim and a friend went outside the vic- 
tim's house to see who was sitting in a car in front of the 
house; within five minutes of the shooting, the victim's 
spouse called 911 and in response to questions asked by 
the 911 operator, the spouse told the operator what the 
friend had told the spouse about the description of the 
shooter, the car in which the shooter left the scene and 
the direction the shooter fled; defendant was subsequently 
apprehended and convicted of the murder of the victim; 
at trial, the friend's statements were introduced through 
the testimony of the spouse; and the friend, who was in- 
carcerated in another state, did not testify and was not 
previously subject .to cross-examination, the friend's 
statements were non-testimonial and the introduction of 
the friend's statements did not violate the confrontation 
clause. State v. Sisneros, 2013-NMSC-049. 

Statements made during secretly videotaped con- 
versations by police were not testimonial. — Where 
defendant was accused of murdering the victim in the 
presence of defendant's friend; the police placed defendant 
and the friend in a room together and secretly videotaped 
their conversation; defendant and the friend both made in- 
culpatory statements implicating themselves in the shoot- 
ing; the videotaped conversation was admitted at trial; and 
because the friend was unavailable to testify at trial, de- 
fendant was unable to cross-examine the friend, no police 
interrogation occurred, the statements of defendant and 
the friend were not testimonial, and the admission of the 
videotaped conversation did not violate the confrontation 
clause, State v. Telles, 2011-NMCA-083, 150 N.M, 465, 261 
P.3d 1097, cert. denied, 2011-NMCERT-007, 268 P.3d 46. 

On-scene statement to police officers. — Although 
on-scene statements to police officers in response to initial 
questioning will generally be non-testimonial, such state- 
ments should be considered testimonial if there are artic- 
ulable indications that either the officer or the declarant 
was trying to procure or provide testimony. However, when 
it appears that the officer's primary goal was to secure the 
scene or give immediate aid to victims and the declarant's 
primary goal was to get aid, the statement will be con- 
sidered non-testimonal, State v. Romero, 2006-NMCA-045, 
139 N.M. 386, 1383 P.3d. 842, aff'd, 2007-NMSC-018, 141 
N.M. 403, 156 P.3d 694, 

On-scene videotapes. — Where the trial court admit- 
ted videotaped statements of the victims of defendant's 
attack; the videotape was taken from a police officer's pa- 
trol car when the officer responded to a call about a fight 
in progress and when the police were trying to secure the 
scene by finding out if there were other suspects or vic- 
tims; and the statements were spontaneous and made in 
response to a general inquiry by the police about what 
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was happening; the statements were not testimonial. 
State v. Gutierrez, 2011-NMCA-088, 150 N.M. 505, 263 
P.38d 282, cert. denied, 2011-NMCERT-008, 268 P.3d 513. 

Surveillance videos are not testimonial in 
nature. — At defendant's trial for forgery and identity 
theft based on allegations of check fraud at Wal-Mart, 
where the state offered into evidence retail surveillance 
video, which contained computer-generated graphics indi- 
cating the date and time, the confrontation clause was not 
implicated, because there are numerous non-prosecutorial 
purposes for surveillance systems in a retail environment, 
and defendant failed to present any evidence establish- 
ing that the primary purpose of Wal-Mart's surveillance 
system is to create a record for trial, and therefore the 
surveillance video was not testimonial in nature. State v. 
Imperial, 2017-NMCA-040, cert. denied. 


autopsy photograph depicting a murder victim's wounds 
does not depict a person making an oral or written as- 
sertion or performing nonverbal conduct intended as an 
assertion, and as such, photographs of this nature are 
not statements and do not constitute testimonial state- 
ments, and therefore the forensic pathologist's testimony 
and the autopsy photographs introduced in defendant's 
murder trial did not violate defendant's sixth amendment 
right to confront the evidence against him. State v. Smith, 
2016-NMSC-007. 

The scientific aspects of a breathalyzer midehine 
are non-testimonial facts. — The scientific reliabil- 
ity and functionality of a breathalyzer machine, which 
are foundational’ issues that are only subject to chal- 
lenge through expert testimony, are non-testimonial 
facts and do not implicate the confrontation clause. State 
v. Anaya, 2012-NMCA-094, 287 P.3d 956, cert. denied, 
2012-NMCERT-007. 

Scientific accuracy and reliability of a breatha- 
lyzer machine, — Where the court admitted the results 
of defendant's breath alcohol test results after police of- 
ficers testified regarding the procedure for administering 
defendant's breathalyzer test, the regulations and proce- 
dures for certifying and calibrating the breathalyzer ma- 
chine, the officers' belief that the breathalyzer machine 
was working properly and that the test was properly ad- 
ministered, and the officers' certification to administer 
breathalyzer tests and experience administering breatha- 
lyzer tests; the officers testified that they had no knowl- 
edge of the breathalyzer machine's inner workings; and 
defendant claimed that defendant's confrontation rights 
had been violated because the breath test results had 
been admitted without testimony from a witness, whom 
defendant could cross-examine, as to the scientific ac- 
curacy and reliability of the breathalyzer machine, the 
confrontation clause did not apply because the scientific 
aspects of the breathalyzer machine are non-testimonial 
facts. State v. Anaya, 2012-NMCA-094, 287 P.3d 956, cert. 
denied, 2012-NMCERT-007. 

Blood alcohol test reports are testimonial state- 
ments governed by the confrontation clause. State 
v. Bulleoming, 2010-NMSC-007, 147 N.M. 487, 226 P.3d 1, 
rev'g in part, 2008-NMCA-097, 144 N.M. 546, 189 P.3d 679, 
overruling State v. Dedman, 2004-NMSC-087, 1386 N.M. 
561, 102 P.3d 628, rev'd, 1381 S.Ct. 621, 177 L.Ed, 2d 1152. 

Forensic laboratory report is not testimonial 
evidence. — The report of the analysis and test re- 
sults of a forensic chemist from the New Mexico public 
safety crime lab is not testimonial evidence. State v. Del- 
gado, 2009-NMCA-061, 146 N.M. 402, 210:P.3d 828, cert. 
granted, 2009-NMCERT-006, 146 N.M. 734, 215 P.3d 43. 

Chemical forensic reports prepared for use in 
prosecution of criminal cases are testimonial state- 
ments. — Where an analyst at a public laboratory pre- 
pared a chemical forensic report of the analyst's analysis 
of a white, crystal-like substance at the request of police 
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officers who had found the substance in defendant's pos- 
session; the analyst performed the analysis and prepared 
a report in the normal and ordinary course of business 
of the laboratory; the generation and maintenance of the 
report was part of the duties and responsibilities of the 
laboratory; the majority of work done in the laboratory 
was for criminal prosecution purposes; the laboratory's 
purpose for conducting forensic analysis and reporting the 
results was for prosecuting criminal cases at trial and not 
as a function of the laboratory's administrative activities; 
the analyst who performed the analysis and prepared the 
report was not present to testify at defendant's trial; and 
the report was admitted into evidence through the testi- 
mony of a separate analyst who did not perform the anal- 
ysis or prepare the report, the report was inadmissible as 
a testimonial statement and the admission of the report 
into evidence violated defendant's right to confrontation. 
State v. Aragon, 2010-NMSC-008, 147 N.M. 474, 225 P.3d 
1280, overruling State v. Christian, 1995-NMCA-027, 119 
N.M. 776, 895 P.2d 676, overruled by State v. Tollardo, 
2012-NMSC-008, 275 P.3d 110. 

Testimony concerning a forensic laboratory 
report. — Where a‘forensic chemist from the New Mexico 
department of public safety testified concerning the anal- 
ysis of another chemist from the crime lab based on the 
report of the other chemist's test results, the defendant's 
right to confront and cross-examine the chemist who wrote 
the report was not violated, because the report was admis- 
sible as a business record and the report was not testimo- 
nial evidence. State v. Delgado, 2009-NMCA-061, 146 N.M. 
402, 210 P.3d 828, cert. granted, 2009-NMCERT-006, 146 
NM, 734, 215 P.3d 43. 

Content of note from anonymous observer. — A 
note that an anonymous observer handed the victim of 
auto burglary that contained a physical description of the 
thief and a description and license plate number of the ve- 
hicle in which the thief left the scene was not testimonial 
and its admission into evidence through the testimony 
of the victim was not barred by the confrontation clause. 
State v. Chavez, 2008-NMCA-125, 144 N.M. 849, 192 P.3d 
1226, cert. denied, 2008-NMCERT-008, 145 N.M. 254, 195 
P.3d 1266. 

A plea of guilty or no contest constitutes a testi- 
monial statement because such a knowing and volun- 
tary statement would lead an objective witness to believe 
that the statement would be available for use at a later 
trial. State v. Tollardo, 2012-NMSC-008, 275 P.3d 110. 

Admission of plea of guilty or no contest implicates 
the confrontation clause. — As a testimonial statement, 
a co-defendant's plea of guilty or no contest is inadmissi- 
ble against a defendant to prove the truth of the matter 
asserted unless the demands of the confrontation clause 
have been met. The defendant must have an opportunity to 
cross-examine the co-defendant concerning the plea agree- 
ment, State v, Tollardo, 2012-NMSC-008, 275 P.3d 110. 

Testimonial statements. — Codefendants' statements 
to police that were given at the police station during the 
police investigation of a child's death and that were given 
soon after the death of the child when the police were at- 
tempting to discover the cause of the child's death and to 
obtain inculpatory statements from the codefendants were 
testimonial and the admission of the statement constituted 
a per se violation of the defendant's right to confront the 
witnesses against him. State v. Walters, 2007-NMSC-050, 
142 N.M, 644, 168 P.3d 1068, aff'g in part, rev'g in part 
2006-NMCA-071, 189 N.M. 705, 137 P.3d 645. 

Where, after police officers searched defendant's resi- 
dence for child pornography, the codefendant told the 
codefendant's child that the codefendant caught defen- 
dant looking at child pornography on the computer and 
it was reasonable to anticipate that the statement would 
be used in a later trial, the statement was a testimonial 
statement and was properly excluded from the evidence, 
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State v. Gurule, 2011-NMCA-0638, 150 N.M, 49, 256 P.3d 
992, rev'd, 2013-NMSC-025, 

Statements between family members are not tes- 
timonial statements. — Where defendant's codefendant 
told the codefendant's child that the codefendant had wit- 
nessed defendant watching child pornography on their 
computer, the statement was a non-testimonial statement 
made between two family members and did not implicate 
the confrontation clause. State v. Gurule, 2018-NMSC-025, 
rev'g 2011-NMCA-063, 150 N.M. 49, 256 P.3d 992. 

Admission of testimonial statements not harm- 
less. — Where defendant was charged with conspiracy to 
commit intentional child abuse; there was no direct evi- 
dence of conspiracy; and the testimonial statements of de- 
fendant's codefendants, which constituted circumstantial 
evidence of the conspiracy, were important to the prosecu- 
tion's case, the admission of the codefendant's statements 
was not harmless beyond a reasonable doubt. State v. Wal- 
ters, 2007-NMSC-050, 142 N.M. 644, 168 P.3d 1068, aff'g 
in part, rev'g in part, 2006-NMCA-071, 189 N.M. 705, 137 
P.3d 645. 

Admission of testimonial statements was harm- 
less. — The admission of the codefendant's testimo- 
nial statements was harmless beyond a reasonable 
doubt where the statements were cumulative of de- 
fendant's confession and defendant's confession was 
consistent with the physical evidence. State v. Walters, 
2007-NMSC-050, 142 N.M. 644, 168 P.3d 1068, aff'g in 
part, rev'g in part, 2006-NMCA-071, 1389 N.M. 705, 137 
P.3d 645. 

A co-defendant's statements to a friend that the 
co-defendant murdered the decedent and that defen- 
dant told him to shoot the decedent was not testimonial. 
State v. Silva, 2007-NMCA-117, 142 N.M. 686, 168 P.3d 
1110, cert. granted, 2007-NMCERT-008, aff'd in part, rev'd 
in part, 2008-NMSC-051, 144 N.M. 815, 192 P.3d 1192. 

Admission of codefendants' custodial statements. 
— Where the questioning of the defendant's codefendants 
by the police was an attempt to prove past events poten- 
tially relevant to later criminal prosecution, the admis- 
sion of the codefendants' statements:to the police was a 
per se violation of the defendant's right to confront the 
witnesses against her. State v. Lopez, 2007-NMSC-037, 
142 N.M, 188, 164 P.3d 19, rev'g 2006-NMCA-071, 139 
N.M. 705, 187 P.3d 645. 

Grand jury testimony by a victim is testimonial in 
nature and is not admissible absent a finding that the de- 
fendant forfeited his confrontation right. State v. Romero, 
2006-NMCA-045, 1389 N.M. 386, 1383 P8d 842, aff'd, 
2007-NMSC-013, 141 N.M. 403, 156 P.3d 694. 

| 


C. HEARSAY EVIDENCE. 


Factors considered in constitutional analysis of 
hearsay. — In evaluating the "sufficient guarantees of 
trustworthiness" of a hearsay statement required under 
the confrontation clause of the New Mexico constitution, 
New Mexico courts consider four factors leading to un- 
reliability: (1) ambiguity; (2) lack of candor; (8) faulty 
memory; and (4) misperception; the statement may be 
admitted only where the test of cross-examination would 
be of marginal utility, a standard that precludes admis- 
sion of hearsay statements that contain equivocation and 
contradiction. State v. Gurule, 2004-NMCA-008, 1384 N.M. 
804, 82 P.3d 975. 

Blood alcohol test reports are admissible through 
separate qualified analyst. — Where defendant was 
convicted of aggravated DWI; the analyst who prepared 
the laboratory report of defendant's blood draw merely 
transcribed the results generated by a gas chromatograph 
machine to prepare the laboratory report; the analyst was 
not required to interpret the test results, exercise inde- 
pendent judgment or employ any particular methodology 
in transcribing the results from the gas chromatograph 


CONSTITUTION OF THE STATE OF NEW MEXICO 


128 


Art. II, § 14 


machine to the laboratory report; the analyst who pre- 
pared the laboratory report was not available to testify at 
defendant's trial; and the state presented the laboratory 
report though a separate analyst at the laboratory, the 
live, in-court testimony of the separate qualified analyst 
was sufficient to fulfill defendant's right to confrontation. 
State v. Bullcoming, 2010-NMSC-007, 147 N.M, 487, 226 
P.3d 1, rev'g in part, 2008-NMCA-097, 144 N.M. 546, 189 
P.3d 679, overruling State v. Dedman, 2004-NMSC-037, 
136 N.M. 561, 102 P.3d 628, rev'd, 1381 S.Ct. 2705, 177 
L.Ed. 2d 610. 

Where a forensic toxicologist, who was, qualified as 
an expert, testified that the toxicologist received the kit 
containing defendant's blood, checked the seals to assure 
that they had not been tampered with, tested defendant's 
BAC using a gas chromatograph, and prepared a report; 
that defendant's blood sample came in a standard SLD 
blood kit; that the toxicologist checked the identifications 
on the specimen against the report of blood alcohol analy- 
sis form and identified the blood-drawer's signature on 
the form as a registered nurse and the blood-drawer's 
employer as a medical center; that the toxicologist re- 
corded the results of the lab tests after which a reviewer 
reviewed the work; and that the test results were entered 
on the form and signed by the toxicologist as an analyst 
for SLD; and the toxicologist was available to be cross- 
examined regarding the operation of the testing machine 
and the SLD's procedures, defendant's confrontation 
right was not violated and the blood-alcohol report of the 
results of the machine-tested blood sample was admissi- 
ble into evidence. State v. Nez, 2010-NMCA-092, 148 N.M. 
914, 242 P.3d 481, cert. denied, 2010-NMCERT-009, 149 
N.M. 49, 248 P.3d 753. 

Admission of hearsay statements was harmless 
error. Where defendant's co-defendant was arguing 
with the victim over money owed by the victim to the co- 
defendant; the co-defendant pulled a gun and told the vic- 
tim to go with the co-defendant; the victim got into the 
victim's car and while the co-defendant was standing out- 
side the car, the victim started the car and hit the gas; de- 
fendant and the co-defendant shot and killed the victim; 
at trial, the chief medical investigator testified that a toxi- 
cology report, which was prepared by and signed by the 
chief of the state laboratory division's toxicology bureau, 
showed that small amounts of alcohol, marijuana metabo- 
lites, amphetamine and methamphetamine were found in 
the victim's body; and the state used the toxicology report 
to prove that the victim did not-die from drug or alcohol 
use but rather from gunshot wounds, the witness! testi- 
mony regarding the toxicology report violated defendant's 
confrontation rights, but the violation was harmless er- 
ror because the victim's toxicity levels were not impor- 
tant to the state's first degree murder case, and the state 
had presented evidence that the victim died of gunshot 
wounds, and the toxicology evidence was not important to 
the state's attempted kidnapping case because the toxicol- 
ogy evidence was proffered to establish the cause of death. 
State v. Ortega, 2014-NMSC-017. 

Where defendant was convicted of aggravated DWI]; de- 
fendant's vehicle rear-ended another vehicle; defendant 
fled the scene of the accident; the arresting officer testified 
that defendant's brother told the officer that defendant 
had been driving the vehicle; the admission of the broth- 
er's statement had no other purpose than to prove that 
defendant was the driver of the vehicle; the driver of the 
other vehicle testified that defendant had bloodshot eyes 
and alcohol on defendant's breath when defendant fled the 
accident scene; and two officers testified that when defen- 
dant.was apprehended, defendant had watery, bloodshot 
eyes, slurred speech, smelled of alcohol, and failed field 
sobriety tests, there was substantial evidence to support 
defendant's conviction without reference to the brother's 
statement and the admission of the hearsay statement 
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was harmless. State v. Bullcoming, 2010-NMSC-007, 
147 N.M. 487, 226 P.3d 1, rev'g in part 2008-NMCA-097, 
144 N.M. 546, 189 P.3d 679, overruling State v. Dedman, 
2004-NMSC-037, 136 N.M, 561, 102 P.8d 628, rev'd, 1381 
S.Ct. 2705, 177 L.Ed. 2d 610. 

Any consideration of the reliability of forensic 
reports is irrelevant to a determination of con- 
frontation clause requirements. State v. Aragon, 
2010-NMSC-008, 147 N.M. 474, 225 P.3d 1280, overruling 
State v. Christian, 1995-NMCA-027, 119 N.M. 776, 895 
P.2d 676, overruled by State v. Tollardo, 2012-NMSC-008, 
275 P.3d 110. 

Testimony about a non-testifying analyst's chemi- 
cal forensic report was inadmissible hearsay. — 
Where an analyst at a public laboratory prepared a chem- 
ical forensic report of the analyst's analysis of a white, 
crystal-like substance at the request of police officers 
who had found the substance in defendant's possession; 
the analyst who performed the analysis and prepared the 
report was not present to testify at defendant's trial; the 
report was admitted into evidence through the testimony 
of a separate testifying analyst who did not perform the 
analysis or prepare the report; the testifying analyst's tes- 
timony was a restatement of the non-testifying analyst's 
conclusory opinion regarding the narcotic content of the 
substance, its weight, and its purity as stated in the non- 
testifying analyst's report; and the testifying analyst did 
not express an opinion based on the data in the report, 
the report was inadmissible testimonial hearsay and the 
admission of the report into evidence violated defendant's 
right to confrontation. State v. Aragon, 2010-NMSC-008, 
147 N.M. 474, 225 P.3d 1280, overruling State v. Christian, 
1995-NMCA-027, 119 N.M. 776, 895 P.2d 676, overruled by 
State v. Tollardo, 2012-NMSC-008, 275 P.3d 110. 

Admission of non-testifying analyst's chemical 
forensic report was harmless error. — Where po- 
lice officers found a small bag and a large bag of a white, 
crystal-like substance associated with defendant; sepa- 
rate analysts at a public laboratory each analyzed a bag 
of the substance and prepared separate reports of the 
results; the analyst who performed the analysis of the 
substance in the small bag and prepared the report of 
the results was not present to testify at defendant's trial; 
the report of the non-testifying analyst was admitted 
into evidence through the testimony of the analyst who 
analyzed the substance in the large bag; and defendant's 
conviction of possession of a controlled substance was 
supported by the testifying analyst's testimony concern- 
ing the analysis of the substance in the large bag, the ad- 
mission of the hearsay testimony about the non-testifying 
analyst's report was harmless error. State v, Aragon, 
2010-NMSC-008, 147 N.M. 474, 225 P.3d 1280, overruling 
State v. Christian, 1995-NMCA-027, 119 N.M. 776, 895 
P.2d 676, overruled by State v. Tollardo, 2012-NMSC-008, 
275 P.3d 110. 

Admission of non-testifying analyst's chemical 
forensic report was not harmless error. Where 
police officers sent a substance in a baggie that was in 
defendant's possession to the crime laboratory for foren- 
sic testing; the testing analyst completed a report find- 
ing cocaine; at defendant's trial, an expert witness, who 
had not personally tested the substance or completed the 
report, testified about whether the report contained a re- 
sult, whether the testing analyst had reached a conclusion 
about the substance, what the testing analyst's conclusion 
was, and whether the expert witness agreed with the test- 
ing analyst's conclusion; the expert witness never testi- 
fied unequivocally that the conclusion in the report was 
the expert witness's opinion, and not the opinion of the 
testing analyst; defendant had no opportunity to cross- 
examine the testing analyst; the state did not contend 
that the testing analyst was unavailable for trial; and a 
police officer who field tested the substance did not testify 
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to the results of the field test, the admission of the re- 
port violated defendant's right to confrontation and was 
not harmless error because without the admission of the 
report and the testimony based on it, there was no evi- 
dence that the substance was cocaine. State v. Moncayo, 
2012-NMCA-066, 284 P.3d 423. 

Hearsay not offered to prove the truth of matter 
asserted. — Where a police officer testified that in the 
course. of the officer's investigation of the alleged bur- 
glary of the defendant’s home, the officer interviewed a 
suspect in the burglary, that the suspect told the officer 
that the defendant tried to rape the suspect when the sus- 
pect was a minor, that the defendant drugged the suspect 
and tried to get the suspect to do sexual favors for the 
defendant, and that the defendant took nude and sexually 
explicit photographs of the suspect and other people; the 
suspect did not appear at the defendant’s trial; and the 
testimony was offered to show why the officer’s investiga- 
tion proceeded from burglary to sexual misconduct, not to 
prove the elements of the offenses for which the defendant 
was convicted, the admission of the officer’s statements 
regarding the suspect did not constitute fundamental 
error. State v. Dietrich, 2009-NMCA-031, 145 N.M. 733, 
204 P.3d 748, cert. denied, 2009-NMCERT-002, 145 N.M. 
704, 204 P.3d 29, overruled in part by State v. Marquez, 
2021-NMCA-046. 

Admission of child's hearsay statements identify- 
ing defendant as the perpetrator of sexual abuse 
was not plain error. — Where defendant was charged 
with criminal sexual penetration of a child under thirteen; 
a counselor for sexually abused children testified once on 
direct examination that the victim stated to the coun- 


‘selor that defendant told the victim to hold defendant's 


penis, that the victim was made to perform oral sex with 
defendant, and that defendant made the victim promise 
to keep the abuse secret; and the statements were made 
at the end of the victim's treatment and were not neces- 
sary for the counselor's diagnosis or to explain the basis of 
the counselor's expert opinion, the error in admitting the 
victim's statements that defendant was the perpetrator 
of the sexual abuse was not plain error. State v. Dylan J., 
2009-NMCA-027, 145 N.M. 719, 204 P.3d 44. 

Admissibility of transcript of 911 call. — Where 
defendant was charged with aggravated battery and ag- 
gravated assault against a household member; on the 
date the incident occurred, defendant's cohabitant called 
911 from a neighbor's house only moments after defen- 
dant attacked the cohabitant; the cohabitant was crying 
throughout the call; the cohabitant informed the operator 
that the cohabitant was experiencing pain and reported 
that defendant had violently attacked the cohabitant with 
a metal pole; the cohabitant stated that the cohabitant 
was uncertain whether defendant would harm the cohabi- 
tant's children; the cohabitant informed the operator that 
defendant appeared to be under the influence of alcohol 
or drugs; the cohabitant provided the operator with the 
identity and description of defendant and informed the 
operator about whether defendant had a proclivity for vio- 
lence, whether defendant was likely to flee the area, and 
whether defendant was armed with a dangerous weapon; 
the cohabitant was not available at trial; and defendant 
had not had an opportunity to cross examine the cohabi- 
tant, the cohabitant's. statements were not testimonial in 
nature and the admission of the 911 transcript did not 
violate defendant's sixth amendment rights under the 
confrontation clause. State v. Soliz, 2009-NMCA-079, 146 
N.M. 616, 218 P.3d 520, cert. quashed, 2010-NMCERT-008, 
148 N.M, 943, 242 P.3d 1289. 

Double hearsay to establish private search. — De- 
fendant was denied her right to confrontation where the 
state sought to justify a warrantless search of a package 
addressed to the defendant on the basis that the state 
was merely repeating a search previously undertaken 
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by private parties without state involvement by the tes- 
timony of a law enforcement officer that an employee of 
a bus company in Los Angeles had informed the officer 
that another employee of the bus company had opened the 
package in Denver and discovered that it contained mari- 
juana. State v. Rivera, 2007-NMCA-104, 142 N.M. 427, 166 
P.8d 488, rev'd, 2008-NMSC-056, 144 N.M. 836, 192 P.3d 
1213. Na 

Admission of statement with "indicia of reliabil- 
ity". — The trial court may admit, as substantive evi- 
dence, a statement by an accomplice who was not subject 
‘to cross-examination where the statement bears sufficient 
"indicia of reliability" to satisfy confrontation clause con- 
cerns. State v. Earnest, 1987-NMSC-023, 106 N.M. 411, 
744 P.2d 539, cert. denied, 484 U.S. 924, 108 S. Ct. 284, 98 
L, Ed. 2d 245 (1987). 

Unavailability of hearsay declarant. When a 
hearsay declarant is not present for cross-examination at 
trial, a showing that he or she is unavailable is required, 
and, even then, the declarant's statement is admissible 
only if it bears adequate indicia of reliability. State v, Lo- 
pez, 1996-NMCA-101, 122 N.M. 459, 926 P.2d 784, cert. 
denied, 122 N.M. 279, 923 P.2d 1164. 

Use of hearsay predisposition report to deter- 
mine delinquency held unconstitutional. — When a 
predisposition report received by a judge in a juvenile de- 
linquency case is composed primarily of hearsay evidence 
which would be clearly incompetent within the meaning 
of former 32-1-31 NMSA 1978 in either of the adjudica- 
tory phases of the proceedings, and it is not shown to be 
competent, material and relevant in nature, then to use 
such evidence to determine delinquency is constitution- 
ally impermissible as a denial of the child's constitutional 
right to confront and cross-examine the witnesses against 
him; the juvenile is entitled to a fact-finding process that 
measures up to the essentials of due process and fair 
treatment. Doe v,. State, 1978-NMSC-068, 92 N.M. 74, 58 
P.2d 1287. 

Statement against penal interest. — The exception 
to the hearsay rule for statements against penal inter- 
est found in Rule 11-804(B)(3) NMRA is a firmly rooted 
hearsay exception for purposes of satisfying the indicia 
of reliability requirement of the constitutional right to 
confrontation. State v. Torres, 1998-NMSC-052, 126 N.M. 
477, 971 P.2d 1267, overruled by State v. Alvarez-Lopez, 
2004-NMSC-030, 136 N.M. 309, 98 P.3d 699. 

Admissibility of shooting victim's statements. 
— Victim's statement in greeting defendant just prior 
to shooting was supported by particularized guarantees 
of trustworthiness and the trial court's admission of the 
statement did not violate defendant's right of confronta- 
tion. State v. Salgado, 1999-NMSC-008, 126 N.M. 691, 974 
P.2d 661. 

Parties to hearsay statements available for cross- 
examination. — Because the victim of the crime was 
subject to cross-examination and all of the witnesses 
whose testimony indicated the guilt of the defendant were 
present and cross-examined, the defendant's rights to 
due process and to confront and cross-examine witnesses 
against him were not violated when the trial court admit- 
ted into evidence statements made by the victim after the 
crime was committed to her mother, sister and sister-in- 
law. State v. Maestas, 1978-NMCA-084, 92 N.M. 135, 584 
P.2d 182, 

Testimony that communicates no hearsay does 
not implicate the confrontation clause. — Where de- 
fendant was charged with being a felon in possession of a 
firearm and evading or attempting to evade a police officer, 
and where the state presented physical evidence seized 
from defendant's car through the testimony of the officer 
that personally collected the evidence from defendant's 
vehicle, and where defendant exercised the opportunity to 
confront the officer regarding her collection and handling 
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of the evidence in question, the trial court did not err in 
denying defendant's motion to suppress evidence seized 
from his vehicle based on defendant's argument that he 
had the right to confront other officers involved in his ar- 
rest, because the confrontation clause was not implicated 
because the officer that testified regarding the physical 
evidence offered no testimonial hearsay regarding the ori- 
gin or seizure of any evidence from defendant's car, and 
the confrontation clause only prohibits the introduction of 
testimonial hearsay, but is not implicated where a witness 
testifies from personal knowledge and neither makes a 
statement nor draws a conclusion that is based on hear- 
say. State v. Jimenez, 2017-NMCA-0339, cert. denied. 


D. RIGHT TO CROSS-EXAMINE WITNESSES, 


Defendant was deprived of right to confront and 
cross-examine state's witness where deposition, taken 
for purposes of the preliminary hearing with the defense 
counsel's consent, had been recorded but the tape re- 
corder malfunctioned and rendered the recording inau- 
dible, whereupon the parties, to facilitate the preliminary 
hearing, had entered into a stipulation summarizing the 
deposition testimony, and subsequently at trial the state, 
unable to secure the witness' attendance because he had 
moved from the state, offered into evidence the tape re- 
cording, Millican. v. State, 1978-NMSC-061, 91 N.M. 792, 
581 P.2d 1287. 

Defendant was not denied the opportunity to con- 
front the witness who offered testimony against 
him. — In defendant's trial for shoplifting and conspiracy 
to commit shoplifting, where the security officer of the de- 
partment store testified that he received from the police 
the merchandise that defendant stole, that he handed 
each item received from the police to the customer ser- 
vice manager to scan for value, and that he supervised the 
scanning of each item, defendant was provided with the 
opportunity to confront the witness providing the testimo- 
nial statement establishing the fact used against him, i.e., 
the selection of the merchandise to be priced. State v, Gal- 
legos, 2016-NMCA-076, cert. denied. 

Right denied by admission of certain res gestae 
statements. — Admission of testimony concerning state- 
ments of children of shooting victims admitted under 
res gestae exception to hearsay rule denied defendant 
his constitutional right of confrontation where cross- 
examination might have revealed poor memory and that 
statements of one child were partly based on what other 
child had told him or on what he had overheard, State,v. 
Lunn, 1971-NMCA-048, 82 N.M. 526, 484 P.2d 368, 

Admission of calibration logs of breath-alcohol de- 
vice. — Admission as business records of calibration logs 
and printout from a breath-alcohol device in a prosecution. 
for careless driving and driving while intoxicated did not 
deny the defendant his right to confront witnesses. State 
v. Ruiz, 1995-NMCA-098, 120 N.M. 534, 903 P.2d 845, cert. 
denied, 120. N.M. 498, 903 P.2d 240, abrogated, State v. 
Martinez, 2007-NMSC-025, 141.N.M. 713, 160 P.3d 894. 

The admission of testimony about a non-testifying 
analyst's blood alcohol report violated defendant's 
right of confrontation. — Where a certified report 
showing defendant's blood alcohol content was. admitted 
into evidence, where the analyst who certified the results 
of the blood testing did not testify, and where another state 
laboratory division employee, who reviewed the analyst's 
documentation but did not observe the testing, testified 
about the results of the test, defendant's right to confront 
the analyst whose certified statement was admitted into 
evidence was. violated. State v. Dorais, 2016-NMCA-049, 
cert. denied. 

Accused's right of confrontation denied. — Where 
the defendant's sole defense in his rape trial was that the 
child victim consented to sexual intercourse with him and 
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then fabricated an allegation of rape because her parents, 
who were opposed to premarital sex because of their deep 
religious convictions, had previously punished the victim 
for engaging in consensual sex with someone else, the de- 
fendant was denied his constitutional right of confronta- 
tion when the trial court prohibited the defendant from 
cross-examining the victim and her parents about the 
victim's prior sexual encounter and the punishment that 
the victim received from her parents as a result of that 
encounter and the error was not harmless beyond a rea- 
sonable doubt. State v. Stephen F., 2008-NMSC-0387, 144 
N.M. 360, 188 P.3d 84, aff'g, 2007-NMCA-025, 141 N.M. 
199, 152 P.3d 842. 

Error not to allow defense counsel opportunity to 
recross-examine the witness after witness testified 
to new matters on redirect examination. — Where 
defendant was charged with criminal sexual penetration 
of a minor under thirteen (CSPM), and where, on direct 
and cross-examination, the victim testified that defendant 
had not digitally penetrated her until after she turned 
thirteen years of age, but on redirect examination, after 
the prosecutor showed the victim a police report in which 
she told police that she was twelve years old when defen- 
dant first put his finger in her vagina, testified that defen- 
dant had penetrated her when she was twelve years old, 
and where the district court judge denied defense coun- 
sel's request to recross-examine the victim, the district 
court violated defendant's confrontation rights in prohib- 
iting recross-examination, because the victim's testimony 
on redirect marked the first occasion at trial in which she 
indicated that defendant had perpetrated CSPM against 
her before she turned twelve, a fact that was an essential 
element of the first-degree CSPM offense with which de- 
fendant was charged. A criminal defendant has a confron- 
tation clause right to recross-examination on new mat- 
ters brought out on redirect examination. State v. Little, 
2020-NMCA-040. 

Limitation of cross-examination concerning wit- 
ness perjury. — The district court's refusal to allow 
the defendant to cross-examine the state's main witness 
concerning the state's promise not to prosecute the wit- 
ness for perjury if his trial testimony varied from his de- 
position testimony, violated the defendant's confrontation 
right and the error was not harmless because the witness' 
testimony was crucial to the state's case and the witness' 
credibility and bias was an important issue in the case. 
State v. Silva, 2007-NMCA-117, 142 N.M. 686, 168 P.3d 
1110, aff'd in part, rev'd in part, 2008-NMSC-051, 144 
N.M. 815, 192 P.3d 1192. ; 

Limitation on cross-examination did not violate 
defendant's rights. — Where defendant, in his trial 
for criminal sexual penetration perpetrated in the com- 
mission of a felony, claimed that the district court erred 
by limiting the cross-examination of the child victim, 
the district court did not err in limiting how defendant 
could refer to two of the victim's prior adult felony con- 
victions when the court allowed defendant to elicit that 
the victim had frequent encounters with the criminal 
justice system and allowed defendant to argue that the 
victim was exaggerating his story to get a deal on some 
of his other charges. The district court's limitations on 
cross-examination did not violate defendant's rights 
under the confrontation clause, where the court did not 
prevent defendant from creating a record regarding po- 
tential credibility problems with the victim's testimony, 
did not limit defendant's cross-examination regarding 
the victim's prior convictions for crimes of dishonesty, 
and permitted defendant to elicit general informa- 
tion illustrating that the victim had significant experi- 
ence with the criminal justice system. State v, Samora, 
2016-NMSC-031. 

Opportunity and similar motive to cross-examine. 
— Where defendant was freely allowed to cross-examine 
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prosecution witness without any restrictions at the prelim- 
inary hearing about whether any crime was committed and 
whether defendant was involved, defendant had an oppor- 
tunity and similar motive to cross-examine the witness at 
the preliminary hearing as defendant would have at trial, 
there were no circumstances showing a real difference in 
defendant's motive to cross-examine the witness differently 
at the preliminary hearing, than at trial, and the witness 
later became unavailable to testify at trial, the admission of 
defendant's recorded preliminary hearing testimony at the 
trial did not violate defendant's right to confront the wit- 
ness against him. State v. Henderson, 2006-NMCA-059, 139 
N.M. 595, 186 P.3d 1005, cert. denied, 2006-NMCERT-005, 
139 N.M. 567, 136 P.3d 568, cert denied, 549 U.S. 999, 1278S. 
Ct. 503, 166 L. Ed, 2d 376 (2006). 

The purposes of confrontation are to secure for the 
accused the right of cross-examination; the right of the ac- 
cused, the court and the jury to observe the deportment and 
conduct of the witness while testifying; and the moral ef- 
fect produced upon the witness by requiring him to testify 
at the trial. State v. James, 1966-NMSC-110, 76 N.M. 376, 
415 P.2d 350; Millican v, State, 1978-NMSC-061, 91 N.M. 
792, 581 P.2d 1287; State v. Maestas, 1978-NMCA-084, 92 
N.M. 135, 584 P.2d 182, 

The right of cross-examination is a part of the constitu- 
tional right to be confronted with the witnesses against 
one. State v. Sparks, 1973-NMCA-108, 85 N.M. 429, 512 
P.2d 1265; Valles v. State, 1977-NMCA-034, 90 N.M. 347, 
563 P.2d 610, cert denied, 90 N.M. 637, 567 P.2d 486. 

State has interest in rigorous cross-examination. 
— The state has no interest in denying the accused ac- 
cess to all evidence that can throw light on issues in the 
case, and, in particular, the state should have no inter- 
est in convicting on the testimony of witnesses who have 
not been as rigorously cross-examined and as thoroughly 
impeached as the evidence permits. Valles v. State, 
1977-NMCA-034, 90 N.M. 347, 563 P.2d.610, cert. denied, 
90 N.M. 637, 567 P.2d 486. 

Latitude to be given cross-examiner. — Cross- 
examination is necessarily exploratory, and it is the es- 
sence of a fair trial that reasonable latitude be given the 
cross-examiner, even though he is unable to state to the 
court what facts a reasonable cross-examination might 
develop. Prejudice ensues from a denial of the opportu- 
nity to place the witness in his proper setting and put 
the weight of his testimony and his credibility to a test, 
without which the jury cannot fairly appraise them, and 
to say that prejudice can be established only by showing 
that the cross-examination, if pursued, would necessarily 
have brought out facts tending to discredit the testimony 
in chief is to deny a substantial right and withdraw one 
of the safeguards essential to a fair trial. Valles v. State, 
1977-NMCA-034, 90 N.M. 347, 563 P.2d 610, cert. denied, 
90 N.M. 637, 567 P.2d 486. 

Restricted cross-examination may violate right 
to confront. — Trial court may not so restrict the cross- 
examination of a witness by the defendant that the de- 
fendant's right to confront the witnesses against him 
is infringed: the defense should have great latitude in 
cross-examining prosecution witnesses. Sanchez v. State, 
1985-NMSC-060, 103 N.M. 25, 702 P.2d 345. 

Right is satisfied by opportunity to cross-examine. 
— The right of confrontation as provided by this section 
is satisfied if there was the opportunity to cross-examine; 
the observation of demeanor on the witness stand is a re- 
sult of cross-examination but it is not part of the confron- 
tation rights, State v. Tijerina, 1972-NMCA-169, 84 N.M. 
432, 504 P.2d 642, aff'd, 1973-NMSC-105, 86 N.M. 31, 519 
P.2d 127, cert. denied, 417 US. 956, 94 S, Ct. 3085, 41 L. 
Ed. 2d 674 (1974). 

Where accused has once had opportunity of meeting 
witness face to face in a lawfully constituted tribunal 
with opportunity for cross-examination, the constitutional 
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provision has been met, State v. Jackson, 1924-NMSC-054, 
30 N.M. 309, 233 P. 49. 

Even though the state failed to provide the defendant 
with the statement of a witness for almost one month 
after it was available, the defendant was not unfairly 
prejudiced since she had the opportunity to review the 
statement at length and to conduct an extensive cross- 
examination. State v, Setser, 1997-NMSC-004, 122 N.M. 
794, 932 P.2d 484. | 

No right to cross-examine grand jury witnesses. 
— The constitution does not give defendant the right 
to cross-examine witnesses appearing before the grand 
jury. State v. Salazar, 1970-NMCA-056, 81 N.M. 512, 469 
P.2d 157, 

Trial witness's Geahil jury testimony on same 
subject to cross-examination. — Once the witness 
has testified at the criminal trial about that which he 
testified before the grand jury, the accused is entitled to 
an order permitting examination of that portion of the 
witness's grand jury testimony relating to the crime for 
which defendant is charged. The witness may be cross- 
examined concerning that testimony. If otherwise, an 
accused is denied the right to confront the witnesses 
against him. State v. Sparks, 1973-NMCA-108, 85 N.M. 
429, 512 P.2d 1265. 

The function and importance of the constitutional 
right to be confronted with the witnesses against one and 
the concomitant right of cross-examination mandates 
retroactivity of the rule that once ‘a witness has testi- 
fied at the criminal trial about that which he testified 
before the grand jury, the accused is entitled to an order 


permitting examination of that portion of the witness's. 


grand jury testimony relating to the crime for which de- 
fendant is charged. Valles v. State, 1977-NMCA-034, 90 
N.M. 847, 563 P.2d 610, cert. denied, 90 N.M. 637, 567 
P.2d 486. 

Counsel, not judge, decides whether grand jury 
minutes helpful. — Whether there is or is not anything 
in the grand jury minutes that might be of aid to the de- 
fendant in cross-examination should not be determined by 
a court; in the adversary system, it is enough for judges to 
judge, and a determination of what may be useful to the 
defense can properly and effectively be made only by an 
advocate. Valles v. State, 1977-NMCA-034, 90 N.M. 347, 
563 P.2d 610, cert. denied, 90 N.M. 637, 567 P.2d 486. 

Use of prior testimony when witness unavail- 
able at trial. — Where defendant was charged with the 
rape and murder of the victim; the trial court admitted 
the preliminary hearing testimony of an unavailable wit- 
ness; defendant had the opportunity to cross-examine the 
witness at the preliminary hearing; and defendant had 
the same motive for cross-examining the witness at the 
preliminary hearing and at trial to show that defendant 
did not rape and murder the victim, the admission of the 
witness's preliminary hearing testimony did not:violate 
defendant's right to confront and cross-examine the un- 
available witness. State v. Lopez; 2011-NMSC-035, 150 
N.M. 179, 258 P.3d 458. 

Where defendant's counsel crasgepedaridad witness at 
the preliminary hearing, the trial court's admission into 
evidence of the transcript of the testimony of the witness 
taken at the preliminary hearing did not deny defendant's 
right of confrontation of witnesses where all reasonable 
attempts to locate witness had failed. State v. Mitchell, 
1974-NMCA-057, 86 N.M; 3438, 524 P.2d 206. 

Where there was introduction, at trial of prior testi- 
mony of a witness at the preliminary hearing, and that 
witness was not present at trial, but the record showed 
diligent. efforts to locate the witness and showed defense 
counsel had opportunity to cross-examine the witness at 
the preliminary examination, there was no denial of the 
constitutional right to confront witnesses. State v. Hibbs, 
1971-NMCA-100, 82 N.M. 722, 487 P.2d 150. 
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Prior testimony found admissible. — Trial court 
did not err in admitting testimony given at the bail bond 
hearing, in spite of the fact that defendant did not ex- 
pect that any testimony taken there would be used for 
any other purpose and therefore did not cross-examine 
as fully as he might otherwise have done, since the bond 
hearing was conducted for the limited purpose of deter- 
mining whether the accused should be admitted to bail, 
and in spite of the fact that the jury did not have the op- 
portunity to observe witness's demeanor on the witness 
stand at the trial. State v. Tijerina, 1972-NMCA-169, 84 
N.M. 432, 504 P.2d 642, aff'd, 1973-NMSC-105, 86 N.M. 
31, 519 P.2d 127, cert. denied, 417 U.S. 956, 94S. Ct. 3085, 
41 L. Ed. 2d 674 (1974). ; 

Deposition admitted where deponent dead but 
opportunity for cross-examination existed. — Where 
the trial court admitted into evidence the videotaped de- 
position of the state's eyewitness, there were reasons of 
"public policy" and "necessities of the case" to allow the 
admission of the deposition, including the death of the 
deponent, and there was sufficient opportunity for cross- 
examination at the time of the deposition so that its intro- 
duction did not run counter to the confrontation clause. 
State v. Martinez, 1981-NMSC-005, 95 N.M. 445, 628 P.2d 
565, overruled by Fuson v. State, 1987-NMSC-034, 105 
N.M. 6382, 735 P.2d 1138. 

Use of sex crime child-victim's videotape deposi- 
tion held proper. — In a prosecution for criminal sexual 
contact with a minor, use of the victim's videotape deposi- 
tion did not deny the defendant the right of confrontation: 
the defendant was not deprived of his right to fairly and 
fully cross-examine the child during the deposition, and 
the jury, which heard the child's testimony and viewed the 
child, via videotape, while she testified, had an adequate 
opportunity to observe the child's demeanor. State v. Vigil, 
1985-NMCA-103, 103 N.M. 583, 711 P.2d 28. 

In a prosecution for sexual abuse, trial judge did not 
abuse his discretion in allowing the children to testify 
by way of depositions that were videotaped outside the 
presence of the defendant and then shown to the jury, 
as he made the requisite findings that the individual- 
ized harm which would otherwise result in the child vic- 
tims outweighed the defendant's right to a face-to-face 
confrontation with his accusers. State v. Fairweather, 
1993-NMSC-065, 116. N.M. 456, 863 P.2d 1077. 

Cross-examination as to prior convictions de- 
nied. — The defendant was not deprived of the oppor- 
tunity to test the credibility of a key witness against 
him in violation of the sixth amendment where the 
trial court refused to allow the defense counsel to cross- 
examine the witness as to prior convictions which were 
25 years old. State v. Litteral, 1990-NMSC- 059, 110 N.M. 
138, 793 P.2d 268. 

Reading testimony of absent wiehea — In allow- 
ing the testimony of the witness to be read, the accused 
was denied his constitutional right of being confronted by 
the witnesses against him. The mere fact that the wit- 
ness was absent from the jurisdiction of the court was 
not enough. The exercise of due diligence on the part of 
the officers, in an effort to secure his attendance, was es- 
sential to the admission of the testimony of the absent 
witness. State v. Bailey, 1956-NMSC-123, 62 N.M. 111, 
305 P.2d 725. 

This section guarantees to an accused in a crimi- 
nal prosecution the right to be confronted with the wit- 
nesses against him and as early as State v. Archer, 
1927-NMSC-002, 32 N.M. 319, 255 P. 396, it was held that 
it was error in the trial of a criminal case to deny an ac- 
cused the right to cross-examine a witness. concerning a 
prior written statement made by him. The denial of the 
right of an accused to fully cross-examine a hostile wit- 
ness deprives him of the right guaranteed by the consti- 
tution "to be confronted with the witnesses against him." 
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Mascarenas v. State, 1969-NMSC-116, 80 N.M. 537, 458 
P.2d 789, overruled by State v. Lopez, 2018-NMSC-047. 

Interlocking confessions of joint defendants. — 
Defendants were denied their constitutional rights to 
confrontation and cross-examination at their joint jury 
trial when the interlocking statements of each defendant 
to police were admitted into evidence and none of the 
defendants testified. State v. Walters, 2006-NMCA-071, 
139 N.M. 705, 187 P.38d 645, aff'd in part, rev'd in part, 
2007-NMSC-050, 142 N.M. 644, 168 P.8d 1068. 

No harmless error. — Where statements by defen- 
dants interlocked in material respects such that each 
statement was corroborated by the other in a form that 
was immune from cross-examination, no juror could rea- 
sonably be expected to isolate and consider each statement 
only in connection with the defendant who made it. Where 
prosecutor urged jury to consider each defendant's state- 
ment against the other defendants, error in admitting de- 
fendants' statements at joint jury trial was not harmless 
error. State v. Walters, 2006-NMCA-071, 139 N.M. 705, 137 
P.3d 645, aff'd in part, rev'd in part, 2007-NMSC-050, 142 
N.M. 644, 168 P.3d 1068. 

Admission of a coconspirator's testimony may 
constitute a technical violation of the accused's right to 
confront and cross-examine the witnesses against him, 
but such admission does not require a reversal of con- 
viction if it constituted error harmless beyond a reason- 
able doubt. Admission of such statements was harmless 
beyond a reasonable doubt where the properly admitted 
evidence of guilt was overwhelming, and the prejudicial 
effect of the codefendants' statements was insignificant 
by comparison. State v. Rondeau, 1976-NMSC-044, 89 
N.M. 408, 553 P.2d 688. 

Cross-examination of defendant by codefendant. 
— Where one accused informed against or indicted jointly 
with another testifies in his own behalf and clearly in- 
criminates the other, the latter may subject him to cross- 
examination. State v. Martin, 1949-NMSC-050, 53 N.M. 
413, 209 P.2d 525. 

Refusal of codefendant to answer questions. — 
While the extent to which cross-examination may be al- 
lowed is largely within the discretion of the trial court, 
the right to cross-examine cannot be so restricted as to 
wholly deprive a party of the opportunity to test the cred- 
ibility of a witness, Where testimony of a codefendant 
was virtually immune from the test of credibility, due 
to his refusal to answer defense counsel's questions on 
fifth amendment grounds so that the defendant was ef- 
fectively denied the opportunity to show that the code- 
fendant might be lying or a reason why he might want to 
lie in order to protect his brother, alleged by defendant to 
have been involved in the crime rather than he, codefen- 
dant was the only witness to place the defendant in the 
building and committing the burglary, the restriction and 
deprivation of cross-examination was prejudicial and de- 
fendant's motion for'a mistrial should have been granted. 
State v. Curtis, 1974-NMCA-140, 87 N.M. 128, 529 P.2d 
1249. 

Refusal of witness to answer questions concern- 
ing his direct testimony. — Defendant had a right to 
cross-examine witness under his constitutional right of 
confrontation and as the questions that witness refused 
to answer did not concern collateral issues, the questions 
went tothe truth of his direct testimony; therefore, be- 
cause of witness's refusal to answer concerning the truth 
of his direct testimony, the opportunity for probing and 
testing his statement has failed. The effect is a loss’ of 
defendant's right of cross-examination. At the least, wit- 
_ ness's statement was subject to a motion to strike. State v. 

Rogers, 1969-NMCA-034, 80 N.M. 230, 453 P.2d 593. 

Right of confrontation not denied where defen- 
dant declined to cross-examine. — Where two wit- 
nesses were present at trial and available fora full range 
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of cross-examination as to the circumstances surround- 
ing an identification process, but the defendant chose 
not to cross-examine them, he was not denied his right 
to confront the witnesses against him. State v. Duran, 
1978-NMSC-052, 91 N.M. 756, 581 P.2d 19. 


VIII, SPEEDY TRIAL. 
A. IN GENERAL. 


Delay in enforcing sentence, — The right to a speedy 
trial does not include delays after a defendant has been 
sentenced, State v. Calabaza, 2011-NMCA-053, 149 N.M. 
612, 252 P.3d 836. 

Time during appeal of dismissal of charges is ex- 
cluded from the speedy trail analysis. — Where the 
charges against a defendant have been dismissed, the 
time during which no charges are pending against the de- 
fendant and the defendant's liberty is unrestrained while 
the case is on appeal should be excluded from the speedy 
trial analysis. State v. Parrish, 2011-NMCA-033, 149 N.M. 
506, 252 P.3d 730, cert. denied, 2011-NMCERT-003, 150 
N.M. 619, 264 P.3d 520. 

Purpose of right to speedy trial. — The constitu- 
tional guarantee preventing undue delay between the 
time of the charge and trial has a three-fold purpose. It 
protects the accused, if held in jail to await trial, against 
prolonged imprisonment; it, relieves him of long periods 
of time when there may be public suspicion because of 
an untried accusation; and it prevents him from being 
exposed to the hazard of a trial after so great a lapse of 
time that the means of proving his innocence may not be 
within his reach, as, for example, by loss of witnesses or 
the dulling of memory. Raburn v. Nash, 1967-NMSC-194, 
78 N.M. 385, 481 P.2d 874, appeal dismissed, 389 U.S. 999, 
88 S. Ct. 582, 19 L. Ed. 2d 613 (1967). 

The guarantee of a speedy trial is to prevent undue and 
oppressive incarceration prior to the trial, to minimize 
anxiety and concern accompanying public accusation, 
and to limit the possibility that long delay will impair the 
ability of the accused to defend himself. State v. Crump, 
1971-NMSC-051, 82 N.M. 487, 484 P.2d 329. 

Orderly expedition of case requires deliberate 
pace. — Because of the many procedural safeguards pro- 
vided an accused, criminal prosecutions are necessarily 
designed to move at a deliberate pace and a requirement 
of unreasonable speed would have a deleterious effect 
both upon the rights of the accused and upon the ability 
of society to protect itself. Therefore, the right of a speedy 
trial is necessarily relative. It is consistent with delays 
and depends upon circumstances. It secures rights to a 
defendant. It does not preclude the rights of public jus- 
tice. Whether delay in completing a prosecution amounts 
to an unconstitutional deprivation of rights depends upon 
the circumstances, The delay must not be purposeful or 
oppressive. The essential ingredient is orderly expedition 
and not mere speed. Raburn v. Nash, 1967-NMSC-194, 78 
N.M. 385, 431 P.2d 874, appeal dismissed, 389 U.S. 999, 88 
S. Ct. 582, 19 L. Ed. 2d 613 (1967). 

The right to a speedy trial is a relative right consistent 
with delays. The essential ingredient of this right is or- 
derly expedition of the criminal process. State v. Mascare- 
nas, 1972-NMCA-106, 84 N.M. 153, 500 P.2d 438. 

Right to speedy trial becomes applicable only 
upon the initiation of formal prosecution proceed- 
ings. Pre-arrest, or pre-formal prosecution, delays 
may constitute a denial of due process. State v. Polsky, 
1971-NMCA-011, 82 N.M. 3938, 482 P.2d 257, cert. denied, 
82 N.M. 377, 482 P.2d 241, cert. denied, 404 U.S. 1015, 92 
S. Ct. 688, 30 L. Ed. 2d 662 (1972). 

Constitutional right to a speedy trial arises, or becomes 
applicable, only upon the initiation of formal prosecution 
proceedings. State v. Crump, 1971-NMSC-051, 82 N.M. 
487, 484 P.2d 329. 
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The right of a speedy trial arises, or comes into appli- 
cation, only upon the initiation of the formal prosecution 
proceedings, and where defendant complains only of the 
delay in initiating the prosecution, the constitutional 
guarantee of a speedy trial has no application. State v. 
Polsky, 1971-NMCA-011, 82 N.M. 393, 482 P.2d 257, cert. 
denied, 82 N.M. 377, 482 P.2d 241, cert. denied, 404 US. 
1015, 92 S. Ct. 688, 30 L, Ed. 2d 662 (1972). 

The filing of a complaint in magistrate court is in- 
sufficient to trigger a defendant's speedy trial right for 
felony charges. State v. Ross, 1999-NMCA-134, 128 N.M. 
222, 991 P.2d 507, cert. quashed, 129 N.M. 208, 4 P.3d 36 
(2000), 

The New Mexico rule stated in 1971 was that the pe- 
riod prior to filing the indictment is not to be considered 
in determining whether there has been a violation of de- 
fendant's right to a speedy trial. But the United States su- 
preme court has held that it is either a formal indictment or 
information or else the actual restraints imposed by arrest 
and holding to answer a criminal charge that engage the 
particular protections of the speedy trial provision of the 
US. Const., amend. VI. State v, Tafoya, 1977-NMCA-115, 
91 N.M. 121, 570 P.2d 1148, modified, Kilpatrick v. State, 
1985-NMSC-064, 103 N.M. 52, 702 P.2d 997. 

Period prior to filing of indictment is not to be consid- 
ered in determining whether there was a violation of de- 
fendant's constitutional right to a speedy trial. State v. 
Crump, 1971-NMSC-051, 82 N.M, 487, 484 P.2d 329. 

Speedy trial provisions inapplicable to probation 
revocation proceedings. — The time constraints of a 
speedy trial rule and the constitutional right, under the 
state and federal constitutions, to a speedy trial are inap- 
plicable to probation revocation proceedings; however, a 
delay in the institution and prosecution of probation re- 
vocation proceedings, along with a showing of prejudice 
to the probationer, may constitute a denial of due process, 
thereby requiring the state to waive any right to revoke 
the probation. State v. Chavez, 1985-NMCA-0038, 102 N.M. 
279, 694 P.2d 927. 

Consenting to or acquiescing in delay. — Regard- 
less.of the fact that a delay in a particular case might 
have been construed to be a deprivation of the right to 
a speedy trial, the defendant cannot be heard to com- 
plain if he consented to or acquiesced in the delay. State 
v. McCroskey, 1968-NMCA-074, 79 N.M. 502, 445 P.2d 
105. 

Where defendant consents to the delay, he may not 
complain of a denial of the right to speedy trial. State 
v. Mascarenas, 1972-NMCA-106, 84 N.M. 158, 500 P.2d 
438. 

To be denied a speedy trial, the delay must par- 
take of the purposeful and oppressive, or even smack 
of deliberate, obstruction on the part of the government. 
Miller v,. Rodriguez, 373 F.2d 26 (10th Cir. 1967). 

Constitutional analysis not required even though 
six month rule violated. — If a violation of the six 
month rule of Rule 8-506 NMRA is found, the court is 
not required to automatically make a constitutional 
speedy trial analysis. County of Los Alamos v. Beckman, 
1995-NMCA-111, 120 N.M., 596, 904 P.2d 45. 

Determination of delay on case to case basis. — 
Every defendant charged with crime has the right to a 
speedy trial. Whether or not a delay amounts to an un- 
constitutional deprivation of this right depends on the 
circumstances of the particular case. State v. McCroskey, 
1968-NMCA-074, 79 N.M. 502, 445 P.2d 105. 

Delay caused by judicial review initiated by de- 
fendant. — Delay caused by judicial review initiated by 
the defendant would not be considered under a speedy- 
trial claim unless the defendant showed an unreason- 
able delay caused by the prosecution in that review, or a 
wholly unjustifiable delay by the reviewing court. State 


CONSTITUTION OF THE STATE OF NEW MEXICO 


134 


Art. IT, § 14 


v. Wittgenstein, 1995-NMCA-010, 119 N.M. 565, 893 P.2d 
461, cert. denied, 119 N.M. 389, 890 P.2d 1321, 

Extradition procedures must be used to avoid 
delay. — Where administrative machinery exists to 
secure extradition of person against whom charges are 
pending, the prosecutor has a constitutional duty to at- 
tempt to use it to avoid infringement upon defendant's 
right to speedy trial. The fact that a less cumbersome 
method of vindicating a prisoner's rights is not avail- 
able does not excuse the failure to use available means, 
State v. Harvey, 19738-NMCA-080, 85 N.M. 214, 510 P.2d 
1085. 

Claim of lack. of speedy trial raised too late. — A 
claimed lack of a speedy trial does not provide a basis for 
post-conviction relief where the claim was not raised prior 
to trial. Patterson v. State, 1970-NMCA-007, 81 N.M. 210, 
465 P.2d 93. 

Waiver of claim of undue delay. — Assuming there 
was undue delay, that delay did not deprive the magistrate 
of jurisdiction to bind defendant over to district court, and 
when defendant was arraigned in district court, his guilty 
plea waived the claim of undue delay in the absence of a 
showing of prejudice. State v. Elledge, 1967-NMSC- 143, 78 
N.M. 157, 429 P.2d 355. 

The entry of a voluntary plea of guilty constitutes a 
waiver of whatever right a defendant may have had to 
a speedy trial. State v. McCroskey, 1968-NMCA-074, 79 
N.M. 502, 445 P.2d 105, 

Where there is no showing of any prejudice to defen- 
dant by whatever delay may have occurred between his 
arrest and preliminary hearing and his position at trial 
could not have been prejudiced, because he was convicted 
and sentenced upon his voluntary plea of guilty, the entry 
of his plea operated as a waiver of any claim of undue de- 
lay. State v. Gonzales, 1969-NMCA- 028, 80 N.M. 168, 452 
P.2d 696. 

The entry of voluntary plea of guilty constituted a 
waiver of whatever right defendant may have had to a 
speedy trial. State v. Gonzales, 1969-NMCA-028, 80 N.M. 
168, 452 P.2d 696. 


B, FACTORS CONSIDERED IN ANALYSIS. | 


The presumption of prejudice based on length 
of delay is abolished. — The presumption that a de- 
fendant's right to a speedy trial has been violated based 
solely on the threshold determination that the length of 
delay is presumptively prejudicial is abolished. A pre- 
sumptively prejudicial length of delay is simply a trig- 
gering mechanism, requiring further inquiry into the 
Baker factors, which includes the length of delay as one 
factor, for evaluating a claimed speedy trial violation. 
State v. Garza, 2009-NMSC-038, 146 N.M, 499, 212 P.3d 
387. 

Guidelines concerning presumptively prejudicial 
delay, — The guidelines for determining when the length 
of delay may be considered presumptively prejudicial and 
trigger a speedy trial inquiry are twelve months for simple 
cases, fifteen months for cases of intermediate complexity, 
and eighteen months for complex cases. These guidelines 
apply only to speedy trial motions to dismiss initiated on 
or after August 18, 2007. State v. Garza, 2009-NMSC-038, 
146 N.M, 499, 212 P.3d 387, 

Showing of particularized prejudice. — Generally, 
a defendant must show particularized prejudice of the 
kind against which the speedy trial right is intended to 
protect. However, if the length of delay and the reasons 
for the delay weigh heavily in the defendant's favor and 
the defendant has asserted the defendant's right and not 
acquiesced to the delay, then the defendant need not show © 
prejudice for a court to conclude that the defendant's right 
has been violated. State v. Garza, 2009-NMSC-0388, 146 
N.M. 499, 212 P.3d 387. 
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Length of delay. — The mere circumstance of a signifi- 
cantly lengthy delay is insufficient in itself to establish a 
speedy trial violation and is to be balanced against other 
factors. State v, O'Neal, 2009-NMCA-020, 145 N.M. 604, 
203 P.3d 135. 

The Barker length of delay factor does not take 
into consideration the fault of the parties. — In eval- 
uating the first Barker factor, the greater the delay, the 
more heavily it will potentially weigh against the state, 
The parties’ fault in causing the delay is irrelevant to the 
analysis of the first Barker factor. The length of delay is an 
objective determination that is. capable of measurement 
with some precision, and once established, it colors the 
rest of the speedy trial analysis, A delay that crosses the 
threshold for presumptive prejudice necessarily weighs in 
favor of the accused. A delay that crosses the bare mini- 
mum to trigger judicial examination of the claim does 
not weigh heavily in defendant's favor. Conversely, an ex- 
traordinary delay weighs heavily in favor of defendant's 
speedy trial claim. State v. Serros, 2016-NMSC-008, rev'g 
No. 31,565, mem. op (N.M. Ct. App. Mar, 10, 2014) (non- 
precedential). 

Extraordinary delay. — When the delay is extraordi- 
nary and the defendant is detained while awaiting trial, 
it may be appropriate to shift the focus to the state's ef- 
forts to bring the case to trial, at least when the record 
demonstrates that the defendant did not affirmatively 
cause or consent to the delay. Ordinarily, the actions of 
defense counsel are attributable to the defendant, but 
when the evidence indicates that defense counsel is act- 
ing contrary to the defendant's wishes, defense counsel's 
actions will not weigh against the defendant. An appellate 
court, therefore, must consider whether the defendant is 
to blame for the delays by personally causing or acquiesc- 
ing to the delay in his case. If not, then a court must con- 
sider whether the state has met its obligation to bring the 
defendant's case to trial. State v. Serros, 2016-NMSC-008, 
rev'g No. 31,565, mem. op (N.M. Ct. App. Mar. 10, 2014) 
(non-precedential). 

Where defendant was charged with criminal sexual pen- 
etration of a minor and where the length of delay in bring- 
ing him to trial was four years and three months, during 
which time defendant was detained in custodial segrega- 
tion where he was alone in a cell for more than 23 hours a 
day, the delay was extraordinary and resulted in extreme 
prejudice, and where defendant's counsel caused most of 
the delay, but where there was no indication that defen- 
dant either personally caused or acquiesced to the delays, 
the state's actions, in repeatedly requesting to continue 
defendant's trial on behalf of defense counsel, amounted 
to negligent delay, which given the extraordinary length 
of the delay, weighed heavily against the state. The state 
negligently failed in its duty to bring defendant to trial 
and therefore violated defendant's constitutional right 
to a speedy trial. State v. Serros, 2016-NMSC-008, rev'g 
No. 31,565, mem. op (N.M. Ct. App. Mar. 10, 2014) (non- 
precedential). 

Delay caused by state's interlocutory appeal may 
be weighed in calculating length of delay. — Delays 
in bringing a case to trial caused by the government's 
interlocutory appeal may be weighed in determining 
whether a defendant has suffered a violation of his rights 
to a speedy trial. State v, Suskiewich, 2016-NMCA-004, 
cert. denied, 2015-NMCERT-011. 

Stipulated delay does not waive defendant's 
constitutional right to a speedy trial. — Where 
trial setting is vacated following defendant's motion for 
a continuance, and where parties stipulated that the 
delay resulting from the continuance would not count 
against the state in speedy trial determinations, the 
stipulation did not permanently waive the defendant's 
constitutional right to a speedy trial. State v. Taylor, 
2015-NMCA-012. 
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Where defendant was charged with criminal sexual 
penetration and misdemeanor battery and where jury 
trial setting was vacated on defendant's motion which 
also stipulated that any delay resulting from the continu- 
ance would not count against the state in speedy trial de- 
terminations, and where state never requested a new trial 
setting, the stipulation did not permanently waive defen- 
dant's constitutional right to a speedy trial, and the en- 
tire period of delay was attributable to the state and was 
weighed heavily against the state in the Barker v. Wingo 
analysis. State v. Taylor, 2015-NMCA-012. 

Affirmative request for speedy trial. — Where the 
criminal prosecution was moving at a designedly delib- 
erate pace consistent with the procedural safeguards 
affordéd the defendant, defendant could not be heard to 
complain (at arraignment of denial of right to speedy trial) 
unless he had affirmatively made known his desire for a 
speedy trial previously, State v. Adams, 1969-NMCA-059, 
80 N.M. 426, 457 P.2d 223. 

Defendant failed in his contention that he was denied 
a speedy trial because he did not ask for a speedy trial 
and he raised no question concerning the same before 
trial. State v. Rodriguez, 1971-NMSC-098, 83 N.M. 180, 
489 P.2d 1178. 

Demands for a speedy trial weigh heavily in favor of de- 
fendant in determining whether delays were justified or 
not. State v. Harvey, 1973-NMCA-080, 85 N.M. 214, 510 
P.2d 1085. 

The "demand" of trial necessary to avoid a waiver of 
right to speedy trial is not applicable in "extreme circum- 
stances." State v. Mascarenas, 1972-NMCA-106, 84 N.M. 
153, 500 P.2d 438. 

Absent extreme circumstances, petitioner may not com- 
plain of the lack of a speedy trial unless he has affirma- 
tively made known his desire for a speedy trial. Patterson 
v. State, 1970-NMCA-007, 81 N.M. 210, 465 P.2d 93. 

A defendant may not be heard to complain of absence 
of speedy trial unless he has affirmatively made known 
his desire for such a trial. The accused must go on record 
in the attitude of demanding a trial or resisting delay or 
be deemed to have waived the privilege. Raburn v. Nash, 
1967-NMSC-194, 78 N.M. 385, 431 P.2d 874, appeal dis- 
missed, 389 U.S. 999, 88 S. Ct. 582, 19 L. Ed. 2d 613 (1967). 

Defendant's claim of lack of a speedy trial is not a 
ground for reversal unless defendant affirmatively 
made known his desire for a speedy trial. State v. Ford, 
1970-NMCA-061, 81 N.M. 556, 469 P.2d 535. 

Where defendant timely asserted his right to a speedy 
trial three times, this factor weighs against the state, State 
v. Urban, 2004-NMSC-007, 1385 N.M. 279, 87 P.3d 1061. 

Factors considered in judging reasonable delay. 
— Whether right to speedy trial has been denied depends 
on.the reasonableness of the particular delay, In judging 
reasonableness, the court of appeals has looked to four fac- 
tors to be considered: length of the delay; the reason for it; 
prejudice to the defendant; and waiver by the accused of 
the right. State v. Mascarenas, 1972-NMCA-106, 84 N.M. 
158, 500 P.2d 488; State v, Barefield, 1979-NMCA-060, 92 
N.M. 768, 595 P.2d 406, 

Where there was no indication that delay was brought 
about by concerted acts of state officials, defendant was 
free on bond during the whole period of the continuances, 
and no undue and oppressive incarceration was involved, 
there was no denial of the right to a speedy trial. State 
v, Borunda, 1972-NMCA-018, 83 N.M. 563, 494 P.2d 976, 
cert. denied, 83 N.M. 562, 494 P.2d 975. 

In determining whether a defendant's right to a speedy 
trial has been abridged, trial court should weigh four 
factors: length of delay, reason for delay, defendant's as- 
sertion of his right and prejudice to defendant. Fact that 
defendant was not prejudiced by the delay is not of itself 
sufficient to deny a claim on this ground, State v, Harvey, 
1973-NMCA-080, 85 N.M. 214, 510 P.2d 1085. 
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There are at least four factors to be considered in deter- 
mining whether a defendant has been denied a right to a 
speedy trial - length of the delay, reason for the delay, de- 
fendant's assertion of the right and prejudice to the defen- 
dant. They are related factors and must be considered to- 
gether with such other circumstances as may be relevant. 
These factors have no talismanic qualities; courts must 
still engage in a difficult and sensitive balancing process. 
State v. Tafoya, 1977-NMCA-115, 91 N.M. 121, 570 P.2d 
1148, modified, Kilpatrick v. State, 1985-NMSC-064, 103 
N.M. 52, 702 P.2d 997. 

When an accused asserts that his right to a speedy trial 
has been violated because of a delay in bringing him to 
trial, the appellate court will analyze his claim under the 
four-factor balancing test set forth in Barker v. Wingo, 407 
U.S, 514, 92 S. Ct. 2182, 83 L. Ed. 2d 101 (1972). These 
factors are the length of the delay, the reason for the de- 
lay, the assertion of the right to a speedy trial, and the 
prejudice to the defendant as a result of the delay. State v. 
Tartaglia, 1989-NMCA-016, 108 N.M. 411, 773 P.2d 356, 
overruled by Zurla v. State, 1990-NMSC-011, 109 N.M. 
640, 789 P.2d 588. 

Whenever there is a delay of more than six months be- 
tween the time of arraignment and the date of the trial, 
four factors are to be considered in determining whether 
a defendant has been denied the right to a speedy trial. 
These are length of delay, reason for delay, defendant's 
assertion of his right, and ensuing prejudice to the defen- 
dant. State v. Mendoza, 1989-NMSC-032, 108 N.M. 446, 
774 P.2d 440, 

Initially, the court determines whether the delay is 
presumptively prejudicial; if so, the length of delay is bal- 
anced against the reason for delay, the defendant's asser- 
tion of the right, and actual prejudice to the defendant. 
State v. Laney, 2008-NMCA-144, 134 N.M. 648, 81 P.3d 
591, cert. denied, 20083-NMCERT-008, 135 NM, 51, 84 
P.3d 668. 

Determination of whether delay is presumptively preju- 
dicial requires consideration of the length of time between 
arrest and indictment and prosecution, the complexity of 
the charges, and the nature of the evidence against the ac- 
cused. State v. Laney, 2008-NMCA-144, 134 N.M, 648, 81 
P.3d 591, cert. denied, 20083-NMCERT-003, 135 N.M. 51, 
84 P.3d 668. 

Minimum delay required to trigger further in- 
quiry. — A minimum of nine months delay is necessary 
to trigger further inquiry into the claim of a violation of 
the right to a speedy trial in simple cases, twelve months 
in cases of intermediate complexity, and fifteen months in 
complex cases. State v. Laney, 2003-NMCA-144, 1384 N.M. 
648, 81 P.3d 591, cert. denied, 2003-NMCERT-003, 135 
N.M. 51, 84 P.3d 668. 

Minimum length of delay required to be consid- 
ered presumptively prejudicial. — Where defendant 
was tried for possession of controlled substances ten 
months after his arrest, the ten-month delay between his 
arrest and trial did not meet the minimum length of delay 
to be considered presumptively prejudicial, and defendant 
did not alert the district court to the possibility of preju- 
dice to his defense and the need for increased speed in 
bringing his case to trial, and therefore defendant's con- 
stitutional right to a speedy trial was not violated. State v. 
Tidey, 2018-NMCA-014, cert. denied. 

Delay without prejudice does not violate right. — 
Where defendant claims a denial of a speedy trial solely 
because of the elapsed time between the offenses and his 
trial, but he does not claim any prejudice resulting from 
this elapsed time, defendant's claim is an insufficient ba- 
sis for a holding that his constitutional right to a speedy 
trial has been denied, State v.-Baca, 1970-NMCA-121, 82 
N.M. 144, 477 P.2d 320. 

That defendant was not taken before a magistrate for 
two and one-half days after his arrest provided no legal 
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basis for relief where there is no showing or claim that 
the delay deprived defendant of a fair trial or that he was 
prejudiced in any way. Barela v. State, 1970-NMCA- 044, 
81 N.M. 483, 467 P.2d 1005. 

To obtain a dismissal for preindictment delay, efit 
dant must show that he has been substantially preju- 
diced. Where the contentions of prejudice in the trial court 
were (1) that a nine-month delay, between arrest and in- 
dictment, was a showing of prejudice and (2) that because 
defendant was intoxicated at the time of the offense he 
had a memory problem which had been compounded by 
the nine-month delay, neither claim was a showing of sub- 
stantial prejudice, and the delay was not a violation of due 
process. State v. Tafoya, 1977-NMCA-115, 91 N.M. 121,570 
P.2d 1148, modified, Kilpatric v. State, 1985- NMSC-064, 
103 N.M. 52, 702 P.2d 997. 

Without a showing of prejudice, delay in bringing the 
defendant before a magistrate provides no basis for rever- 
sal of the conviction. State v. Ford, 1970-NMCA-061, 81 
N.M. 556, 469 P.2d 535. 

Where the procedural defect is the delay in filing the 
information, absent a showing of prejudice from this de- 
lay, a prosecution under the information is proper. State v. 
Keener, 1981-NMCA-139, 97 N.M. 295, 639 P.2d 582, cert. 
denied, 98 N.M. 50, 644 P.2d 1039. 

The defendant's constitutional right to speedy sen- 
tencing was not violated where, despite a presumptively 
prejudicial delay in re-sentencing, the defendant did not 
show any actual prejudice because he did not show that 
he suffered undue anxiety or concern rising to the level of 
a constitutional violation, he failed to state what defense 
was impaired by the delay, and the record confirmed that 
the sentence initially imposed by the trial court would 
not have been reduced had the re-sentencing occurred 
earlier. State v. Brown, 2008-NMCA- 110, 134 N.M. 356, 
76 P.3d 1113. 

The speedy trial right is not violated where there 
is no showing of prejudice. — Where there was a four- 
teen month delay between defendant's arrest for DWI 
and his trial, but where the record did not support a find- 
ing of prejudice to defendant, defendant's constitutional 
right to speedy trial was not violated. State v. Dorais, 
2016-NMCA-049, cert. denied. 

A showing of particularized prejudice is not nec- 
essary in cases in which the other Barker factors 
weigh heavily against the State. — A particularized 
showing of prejudice is not necessary in cases in which 
the other Barker factors weigh heavily in the defendant's 
favor and the defendant has not acquiesced in the delay. 
State v. Taylor, 2015-NMCA-012. 

Where defendant was charged with criminal sexual 
penetration and misdemeanor battery and where the 
length of delay in bringing defendant to trial was exces- 
sively long for a simple case, the majority of the delay re- 
sulted from the State's inexcusable neglect, and defendant 
asserted his right to a speedy trial and did not acquiesce 
to the delay, defendant's failure to show particularized 
prejudice was not fatal to his speedy trial claim because 
the other Barker factors weighed heavily in defendant's 
favor. State v. Taylor, 2015-NMCA-012. 

Showing of substantial prejudice prerequisite 
to dismissal for preindictment delay..— A show- 
ing of substantial prejudice is required before one can 
obtain a dismissal for preindictment delay. Elapsed 
time in itself does not determine whether prejudice has 
resulted from the delay, nor does every delay-caused 
detriment amount to substantial prejudice; where 
the defendant shows actual prejudice, it must be bal- 
anced against the reasons for the delay in determining 
whether he has been substantially prejudiced. State v. 
Duran, 1978-NMSC-052, 91 N.M. 756, 581 P.2d 19, re- 
jected in part, Gonzales v, State, 1991-NMSC-015, 111 
N.M. 363, 805 P.2d 630. 
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Substantial prejudice means actual prejudice to 
the defendant together with unreasonable delay of the 
prosecution in obtaining an indictment. State v. Duran, 
1978-NMSC-052, 91 N.M. 756, 581 P.2d 19, rejected.in 
part, Gonzales v. State, 1991-NMSC-015, 111 N.M. 363, 
805 P.2d 630, 

To make showing of actual prejudice defendant 
must establish in what respect his defense might have 
been more successful if the delay between his arrest 
and his indictment had been shorter. State v. Duran, 
1978-NMSC-052, 91 N.M. 756, 581 P.2d 19, rejected in 
part, Gonzales v. State, 1991-NMSC-015, 111 N.M. 363, 
805 P.2d 630, 

A 23-month delay in the bringing of a defendant to 
trial is presumptively prejudicial. State v. Barefield, 
1979-NMCA-060, 92 N.M. 768, 595 P.2d 406. 

Mere possibility that deceased witness might have 
helped defendant's case is insufficient to establish 
actual prejudice in a delay between arrest and indictment. 
State v, Duran, 1978-NMSC-052, 91 N.M. 756, 581 P.2d 19, 
rejected in part, Gonzales v, State, 1991-NMSC-015, 111 
N.M. 363, 805 P.2d 6380. 

The lengthy unexplained delay in the prosecution 
violated defendant's right to a speedy trial. State v. Kilpat- 
rick, 1986-NMCA-060, 104 N.M. 441, 722 P.2d 692, cert. 
denied, 104 N.M. 378, 721 P.2d 1309. 

Certain delays presumptively prejudicial. — 
In relation to the policy disclosed in former Rule 95, 
N.M.R. Civ. P. (superseded by Rule 5-604 NMRA), con- 
cerning right to speedy trial, delays of 15 months be- 
tween arrest and trial and of 10 months between filing 
of information and trial were presumptively prejudicial. 
State v. Mascarenas, 1972-NMCA-106, 84 N.M. 1538, 500 
P.2d 438. ) 

A nine-month delay between arrest and indictment was 
presumptively prejudicial whether or not there was an 
explanation for the delay. The delay and the lack of expla- 
nation of the reason for the delay were two factors to be 
considered. However, the failure of defendant to show any 
prejudice was also to be considered. Where the trial court 
failed to consider the factors required to be considered 
and failed to apply the balancing test required, the order 
dismissing the indictment will be reversed and the cause 
is remanded with instructions to reinstate the indictment. 
State v. Tafoya, 1977-NMCA-115, 91 N.M. 121, 570 P.2d 
1148, modified, Kilpatric v, State, 1985-NMSC-064, 103 
N.M. 52, 702 P.2d 997. 

A twenty-seven month delay from the date of the in- 
dictment to the date defendant pleaded no contest is pre- 
sumptively prejudicial. State v. Urban, 2004-NMSC-007, 
135 N.M. 279, 87 P.3d 1061. 

Burden is on state to show absence of prejudice. 
— Where delay is presumptively prejudicial, the state has 
the burden of demonstrating an absence of prejudice to 
the defendant. State v. Mascarenas, 1972-NMCA-106, 84 
N.M. 153, 500 P.2d 438. 

Eleven and one-half month delay between date of 
arraignment and date available for trial was presump- 
tively prejudicial and triggered inquiry into the four 
factors which must be balanced in deciding speedy trial 
issue: length of delay, reason for delay, defendant's asser- 
tion of right, and prejudice to defendant. State v. Romero, 
1984-NMCA-087, 101 N.M. 661, 687 P.2d 96. 

Delay caused in part by defendant. — Defendant's 
motion for dismissal of the indictment because of a delay 
of 15 months from indictment to trial was properly denied 
when such delay was caused in part by the defendant be- 
cause of vacating an early setting, and because of hearing 
on his own motions. State v. Montoya, 1974-NMCA-017, 86 
N.M. 119, 520 P.2d 275. 

Delay of about 19 months between arrest and trial did 
not warrant dismissal of charges where the defendant was 
responsible for some of the delay, he invoked his speedy 
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trial rights just prior to trial, and he could not demon- 
strate any prejudice from his pretrial incarceration. State 
v, Ortiz-Burciaga, 1999-NMCA-146, 128 N.M. 382, 993 
P.2d 96, cert. denied, 128 N.M. 149, 990 P.2d 823. 

Where a defendant causes or contributes to the delay he 
may not complain of a denial of the right to speedy trial. 
State v. Mascarenas, 1972-NMCA-106, 84 N.M. 153, 500 
P.2d 438. 

Where petitioner's plea of insanity was instrumental in 
delaying the disposition of his trial, and where, in addi- 
tion, the petitioner had not asserted that the passage of 
time had impaired his ability to defend himself, thereby 
rendering the delay prejudicial or oppressive, his consti- 
tutional right to a speedy trial was not violated. Raburn 
v. Nash, 1967-NMSC-194, 78 N.M, 385, 431 P.2d 874, ap- 
peal dismissed, 389 U.S. 999, 88 S. Ct. 582, 19 L. Ed. 2d 
613 (1967). 

One test in determining whether defendant was denied 
a speedy trial under this section is whether the delay was 
caused wholly by act of the state or whether some act of 
the defendant caused or contributed to the delay. Raburn 
v. Nash, 1967-NMSC-194, 78 N.M. 385, 431 P.2d 874, ap- 
peal dismissed, 389 U.S. 999, 88 S. Ct. 582, 19 L. Ed. 2d 
613 (1967). 

A delay in conducting an appeal de novo in district 
court following the conviction in municipal court did not 
establish a deprivation of the defendant's constitutional 
rights since the defendant had a responsibility to try to 
keep the case from slipping through the cracks. Town of 
Bernalillo v. Garcia, 1994-NMCA-111, 118 N.M. 610, 884 
P.2d 501, cert. denied, 118 N,M. 585, 883 P.2d 1282. 

Twenty-one month delay in bringing defendant's case 
to trial was presumptively prejudicial, but none of the de- 
lays were attributable to the state; thus, defendant was 
not denied the right to a speedy trial. State v. Plouse, 
2003-NMCA-048, 133 N.M, 495, 64 P.3d 522, cert. denied, 
133 N.M. 589, 65 P.3d 1094, 

Although a delay of 62 days over the minimum nine- 
month period was presumptively prejudicial in a “high 
end" simple case, the delay did not violate the defendant's 
constitutional right to a speedy trial where both parties 
were equally culpable in causing the delay, the defendant 
waited "until the eleventh hour" to specifically and mean- 
ingfully assert the right, and the defendant was primarily 
responsible for any prejudice to his case. State v. Laney, 
2003-NMCA-144, 134 N.M. 648, 81 P.3d 591, cert. denied, 
2003-NMCERT-003, 1385 N.M. 51, 84 P.3d 668, 

Interval of 52 days between arrest and trial, with- 
out more, is insufficient for a determination that a speedy 
trial has been denied. State v. Ford, 1970-NMCA-061, 81 
N.M. 556, 469 P.2d 535. 

Delay of 144 days from arrest to trial. — The 
time interval between arrest on March 3rd and trial on 
July 25th, without more, is insufficient for a determina- 
tion that the right to a speedy trial has been denied, State 
v, Adams, 1969-NMCA-059, 80 N.M. 426, 457 P.2d 223. 

A 15-month delay between arrest and trial was 
contrary to the purpose of the right to speedy trial be- 
cause one of the purposes of that right is to prevent 
undue incarceration prior to trial. State v. Mascarenas, 
1972-NMCA-106, 84 N.M. 153, 500 P.2d 438. 

A six-year delay in imposing a correct sentence was 
not a denial of appellant's constitutional right to a speedy 
trial as guaranteed by U.S. Const., amend. VI, or this sec- 
tion. Miller v. Rodriguez, 373 F.2d 26 (10th Cir, 1967), 

Delay caused by ongoing narcotics undercover 
operation. — A showing of reasonable delay in a de- 
fendant's prosecution, by reason of an ongoing narcotics 
undercover operation, is a permissible basis for preindict- 
ment delay. State v. Lewis, 1988-NMCA-015, 107 N.M. 182, 
754 P.2d 853, cert. denied, 107 N.M. 151, 754 P.2d 528. 

Thirteen-month delay in a prosecution for aggravated 
assault on a police officer was presumptively prejudicial, 
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in light of the simple nature of the charge and the readily 
available evidence. State v. Lujan, 1991-NMCA-067, 112 
N.M. 346, 815 P.2d 642, cert. denied, 112 N.M. 279, 814 
P.2d 457. 


C. SPECIFIC CASES. 


Speedy Where defendant's trial was 
delayed for approximately twenty-two months; defen- 
dant's case was a complex case; defendant was incarcer- 
ated the entire time pending trial; the delay was attrib- 
utable to the fact that although defendant diligently 
attempted to interview the state's witnesses, the state 
repeatedly failed to schedule interviews or scheduled in- 
terviews and then cancelled the interviews; the state ob- 
tained numerous continuances and six-month rule exten- 
sions; defendant stipulated to several continuances and 
extensions because of the state's failure to provide witness 
interviews; and defendant asserted the right to a speedy 
trial a month after defendant's arraignment and. two and 
one-half months before the last scheduled trial date, defen- 
dant's right to a speedy trial was violated. State v. Moreno, 
2010-NMCA-044, 148 N.M. 253, 283 P.3d 782, cert. denied, 
2010-NMCERT-005, 148 N.M. 574, 240 P.3d 1048. 

Right to speedy trial violated. — Where defendant 
was charged with multiple counts of criminal sexual pen- 
etration of a minor and related felonies, a twenty-seven 
month delay in a,case of intermediate complexity where 
the state was entirely responsible for the delay and where 
defendant asserted his right to a speedy trial several 
times and suffered particularized prejudice in the form 
of depression, anxiety and broken relationships. with his 
children, and where the prejudice was exacerbated by the 
excessive pre-trial delay, all the Barker v. Wingo factors 
weighed against the state, the district court appropriately 
dismissed defendant's charges on speedy trial grounds. 
State v, Montoya, 2015-NMCA-056. 

Where defendant was convicted of forgery, embezzle- 
ment and tax evasion, the delay of forty-six months in 
bringing him to trial violated his constitutional right to a 
speedy trial where over twenty-seven months of the delay 
weighed heavily against the state, where defendant as- 
serted his right to a speedy trial four times, and where 
defendant was prejudiced by the delay when he lost his 
ability to work in his field or obtain other employment, 
exhausted his financial resources and lost his home, was 
ostracized by family members, and considered suicide as a 
remedy to his situation, State v. Moore, 2016-NMCA-067. 

Where defendant was arrested and charged with numer- 
ous crimes, including murder, the delay of forty-two months 
in bringing defendant to trial violated defendant's consti- 
tutional right to a speedy trial where the length of delay 
weighed heavily in defendant's favor, the reasons for delay 
weighed slightly in defendant's favor, where defendant 
clearly and. repeatedly asserted his right to a speedy trial, 
and where defendant was substantially prejudiced by the 
delay based on two and one-half years of pretrial incarcera- 
tion, where he lost two jobs during his incarceration, was 
unable to maintain family connections due to financial and 
travel constraints, and was able to establish undue anxiety 
suffered during the thirty-three months of pretrial incar- 
ceration, State v. Brown, 2017-NMCA-046, cert. denied. 

Four year delay. — Where defendant was indicted 
almost a year after defendant shot and killed the victim; 
defendant's trial occurred four years after defendant was 
indicted; defendant stipulated that the delay was not the 
fault of the state; the only time defendant asserted a right 
to a speedy trial was in a standard demand filed when 
defense counsel entered an appearance; the court had 
granted defendant four continuances; and defendant raised 
the right to a speedy trial for the first time on appeal, the 
delay in defendant's trial did not amount to fundamental 
error. State v. Largo, 2012-NMSC-015, 278 P.3d 532. 
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Right to speedy trial not violated. — Where there 
was a delay of 370 days between the date of defendant's 
arrest and the scheduled date of defendant's trial; defen- 
dant's case was a simple case; the state negligently de- 
layed, for two months, filing charges in district court after 
the state had dismissed the charges in magistrate court; 
during the remainder of the delay, the case progressed with 
customary promptness; defendant did not assert the right 
to a speedy trial until the morning of the trial; defendant 
was on bond subject to restrictions on travel, possessing 
firearms and dangerous weapons, and possessing and con- 
suming alcohol and entering liquor establishments; and de- 
fendant failed to substantiate defendant's alleged memory 
loss or any impairment to defendant's defense, defendant's 
right to a speedy trial was not violated. State v. Parrish, 
2011-NMCA-033, 149 N.M. 506, 252 P.8d 730, cert. denied, 
2011-NMCERT-003, 150 N.M. 619, 264 P.3d 520. 

Where defendant was charged with the sexual abuse 
of defendant's step-child over a period of twelve years; 
fifty-five months elapsed between defendant's arrest and 
defendant's second trial; the state was responsible for 
approximately ten months of the delay waiting for DNA 
results; for approximately twelve months, the parties 
were working on discovery and obtaining a possible sex 
offender evaluation of defendant; the majority of the delay 
was caused by defendant's repeated change of counsel; de- 
fendant claimed that each of the eight attorneys who rep- 
resented defendant were ineffective; the changes of coun- 
sel necessitated repeated continuances and extensions to 
allow substitute counsel to prepare a defense and because 
the court refused to allow defendant to appear pro se or 
to decide important motions when defendant was without 
counsel in an effort to ensure that defendant received ade- 
quate representation; defendant filed numerous demands 
for a speedy trial while defendant was simultaneously 
objecting to defense counsel's representation, requesting 
substitute counsel, and claiming that defense counsel 
needed additional time to prepare; during the delay, de- 
fendant was incarcerated in segregation because defen- 
dant could not post bond and for defendant's safety; and 
one defense witness whose testimony was wholly specula- 
tive died, defendant's right to a speedy trial was not vio- 
lated. State v. Fierro, 2012-NMCA-054, 278 P.3d 541, cert. 
denied, 2012-NMCERT-004. 

Where defendant's trial for forgery was delayed for ap- 
proximately 30 months, the majority of which was caused 
by defendant, where defendant's invocations of his right 
to a speedy trial lacked substantial basis because they 
coincided with procedural maneuvers which had the re- 
sult of delaying the trial, and where defendant failed 
to demonstrate particularized prejudice arising from the 
delays, the district court did not err in concluding that de- 
fendant's right to a speedy trial was not violated. State v. 
Estrada, 2016-NMCA-066, cert. denied. 

Delay did not violate defendant's speedy trial 
rights. — Where defendant established that the delay in 
bringing him to trial exceeded the guideline for intermedi- 
ate complexity cases by approximately four months, but 
where the majority of the delay was attributable to defen- 
dant, where defendant's assertions of his right to a speedy 
trial lacked force because his demands for a speedy trial 
coincided with multiple defense motions for continuances 
and requests to set motions hearings once the state had 


_ represented that it was ready for trial, and where defen- 
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dant failed to establish undue prejudice cognizable under 
the speedy trial right, defendant was not deprived of his 
constitutional right to a speedy trial. State v. Salazar, 
2018-NMCA-030, cert. denied. 

Eighteen month delay did not violate defendant's 
right to speedy trial. — Where defendant was charged 
with identity theft for using another person's personal 
identifying information on documents he submitted to 
his employer during the hiring process, and where the 
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state delayed in bringing defendant to trial for eighteen 
months, defendant's right to speedy trial was not violated 
where the evidence showed that defendant and the state 
agreed that his trial could be delayed until an older crimi- 
nal case against defendant was resolved, that defendant 
did not assert his speedy trial right until nearly one year 
after being arrested, and that defendant suffered little, if 
any, prejudice. State v. Prieto-Lozoya, 2021-NMCA-019, 
cert. denied. 

Delay caused by defendant's dilatory actions. 
— Where defendant was charged with offenses involv- 
ing the sexual abuse of defendant's minor child; de- 
fendant was responsible for thirty-four months of the 
forty-three month delay in defendant's trial due to 
defendant's actions, which included filing pro se mo- 
tions to dismiss three court-appointed defense coun- 
sel and entering defendant's appearance pro se, suing 
court-appointed counsel and the public defender's of- 
fice, filing a motion to delay trial while defendant had 
back surgery, failing to conduct pretrial interviews of 
state witnesses and defense witnesses, failing to in- 
form the district court that the psychologist employed 
by defendant to examine the victim and the victim's 
parent and siblings had advised defendant that the psy- 
chologist was not qualified to perform the interviews; 
and failing to inform the district court that defendant 
knew that defendant was incapable'of preparing for trial 
without court-appointed counsel; defendant's motions to 
dismiss for a speedy trial violation were filed simulta- 
neously with defendant's delay-causing actions, which 
included filing motions to withdraw court-appointed 
counsel and entry of an appearance pro se or a motion 
to dismiss on other grounds; and defendant's assertion 
that defendant suffered anxiety, stress and physical ail- 
ments due to the delay was not supported by medical 
evidence, defendant's right to a speedy trial was not vio- 
lated. State v. Steinmetz, 2014-NMCA-070, cert. denied, 
2014-NMCERT-006. 

Delay caused by change of venue. — Where de- 
fendant was arrested on June 24, 2004 and indicted in 
Bernalillo county on July 8, 2004 for criminal ‘sexual 
penetration, which resulted in the victim's pregnancy; de- 
fendant filed a motion to dismiss for improper venue on 
June 7, 2007 alleging that:the crime occurred in Sandoval 
county; the district court dismissed the Bernalillo county 
charge without prejudice; defendant was indicted on De- 
cember 4, 2008 in Sandoval county for the same offense; 
defendant's trial commenced on November 30, 2010; the 
state did not act in bad faith or to gain a tactical advan- 
tage; defendant filed numerous pro se motions in the San- 
doval county case that were repetitive and confusing and 
caused significant delays in the case; defendant timely 
asserted defendant's right to a speedy trial; although de- 
fendant was incarcerated in Bernalillo county for related 
sexual acts against the victim, the incarceration did not 
derive from the Sandoval county case; because the Ber- 
nalillo. county case and the Sandoval county case were 
separate cases, the delay was measured from the date 
defendant was indicted in Sandoval county; defendant 
failed to show that defendant suffered an unusual degree 
of anxiety and concern as a result of the pending charges; 
and defendant failed to make a particularized showing 
of prejudice, defendant's right to a speedy trial was not 
violated. State v. Fierro, 2014-NMCA-004, cert. denied, 
2013-NMCERT-012. 

Right not forfeited because of incarceration. — A 
prisoner does not forfeit his right to a speedy trial solely 
because he is. confined in the penitentiary under sentence 
for another offense. This is particularlytrue when the 
state that holds him in prison is the same state that pres- 
ents the indictments. Raburn v. Nash, 1967-NMSC-194, 
78 N.M. 385, 431 P.2d 874, appeal dismissed, 389 U.S. 999, 
88 S. Ct, 582, 19 L. Ed. 2d 613 (1967), 


BILL OF RIGHTS 


Art. IT, § 14 


Defendant was responsible for the delay. — Where 
forty-one months elapsed between defendant's arrest and 
trial for first degree murder; in the first twelve months, 
defendant went through two of defendant's appointed de- 
fense attorneys and hampered pretrial preparation and 
discovery; in the next five months, newly appointed coun- 
sel had be become familiar with the extensive discovery, 
a failed plea agreement, and the defense's request for a 
determination of defendant's competency to stand trial; 
during the next fifteen months, defendant's competency 
examinations had to be scheduled three times because of 
defendant's obstructionist behavior, defendant refused to 
cooperate with a third appointed attorney and defendant's 
appointed attorney withdrew because defendant filed a 
federal lawsuit against the attorney; defendant filed a mo- 
tion to proceed pro se and then changed defendant's mind; 
when the trial court denied a fourth attorney's effort to 
withdraw after defendant sued the attorney in federal 
court, the case was brought to trial; and defendant failed 
to show any particularized prejudice due to the delay, de- 
fendant's right to a speedy trial was not violated. State v. 
Samora, 20138-NMSC-038. 

Right to speedy trial not violated. — Where defen- 
dant was charged with kidnapping and second-degree 
criminal sexual penetration; the trial was delayed for 
over 21 months; the case was of intermediate complexity; 
defendant spent three months in jail and was released a 
year and a half before trial; one of defendant's alibi wit- 
nesses died before trial; defendant did not notify defense 
counsel about the existence of the witness until the week 
before trial; defendant was able to call another alibi wit- 
ness; most of the delay was caused by a backlog at the 
laboratory that was conducting DNA testing, and the re- 
mainder of the delay was caused by the district court's 
schedule; defendant objected to only one of the state's 
two metions for continuance; and defendant did not as- 
sert the right to a speedy trial until the day before trial, 
defendant's right to a speedy trial was not violated. State 
v. Montoya, 2011-NMCA-074, 150 N.M. 415, 259 P.3d 820. 

Where there was a twenty-one-month delay between 
defendant's indictment for aggravated burglary and the 


' setting of defendant's case for trial; six months of the de- 


139 


lay was attributable to defendant's requests for continu- 
ances to permit defendant to recover the stolen property; 
one month elapsed between the time of defendant's arrest 
and defendant's indictment; two and one-half months 
elapsed between the indictment and the pretrial con- 
ference; one month elapsed between the pretrial confer- 
ence and the docket call; the prosecution was granted a 
twenty-one day continuance, because it had not received 
information needed to:determine whether to suggest a 
plea; three and one-half months elapsed while the trial 
judge considered defendant's request that the judge enter 
a voluntary recusal; three and one-half months elapsed 
between the recusal and the assignment of a new trial 
judge; five months elapsed between the time the new 
trial judge was appointed and the date set for trial; there 
was no evidence that the state intentionally delayed the 
trial; defendant demanded a speedy trial when defendant 
filed an entry of appearance in magistrate court and one 
and a half months before the trial date; defendant spent 
one month incarcerated, wore an ankle monitor for three 
months and was prohibited from traveling out-of-state; 
and defendant did not show that the delay was prejudi- 
cial, defendant's right to ‘a speedy trial was not violated. 
State v. Valencia, 2010-NMCA-005, 147 N.M. 432, 224 
P.3d 659, cert. denied, 2009-NMCERT-012, 147 N.M. 600, 
227 P.2d 90. . 

Where defendant's trial was delayed five months beyond 
the presumptively prejudicial period; during the delay, 
the parties were involved in plea negotiations on three 
charges, two of which related to other crimes for which 
defendant had been separately indicted; defendant's case 
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and the case against defendant's co-defendant were joined; 
five months of the delay was caused by the co-defendant's 
requests for continuances; defendant did not move for a 
severance of defendant's case and the co-defendant's case; 
defendant filed a motion for speedy trial seven days after 
defendant's arraignment and a motion to dismiss three 
weeks before the trial setting; defendant made no particu- 
larized showing that defendant suffered prejudice from 
pretrial incarceration or undue anxiety; defendant did not 
show that defendant's defense was impaired by the delay; 
and there was no evidence of deliberate delay by the state, 
defendant's right to a speedy trial was not violated. State v. 
Wilson, 2010-NMCA-018, 147 N.M. 706, 228 P.3d 490, cert. 
denied, 2010-NMCERT-001, 147 N.M. 673, 227 P.3d 1055. 

Where the defendant's trial was delayed for thirty- 
seven months; the delay began with the defendant's late- 
filed motion to suppress that caused the first trial date to 
be vacated; the defendant filed a motion to continue the 
suppression hearing which stated that the defendant did 
not object and agreed to waive any time limitation period 
or extension from the supreme court; the defendant filed 
a motion to continue the second trial based on the defen- 
dant's change of counsel; the third trial date was vacated 
because of inclement weather; the fourth trial date was 
vacated. when the trial court declared a mistrial based in 
part on contact between the defendant and a juror; from 
the first trial through the continuance of the fourth trial, 
supreme court extensions of the six-month rule deadlines 
were obtained based on the defendant's waiver and with 
no objection by the defendant; the defendant did not as- 
sert his right to a speedy trial for thirty-four months 
after charges were filed in district court; the defendant 
presented no evidence that the delay caused any signifi- 
cant pretrial incarceration, anxiety and concern, or im- 
pairment of the defendant's defense; and the defendant 
did not waiver any right to a speedy trial, the defendant's 
right to a speedy trial was not violated. State v. O'Neal, 
2009-NMCA-020, 145 N.M. 604, 203 P.3d 135. 

Twenty-one month delay did not violate defen- 
dant's speedy trial rights. — Where defendant estab- 
lished that the delay in bringing him to trial exceeded the 
guideline for intermediate complexity cases by approxi- 
mately six months, but where the length of, and reasons 
for, delay did not weigh heavily in defendant's favor, where 
defendant's assertions of his right to a speedy trial lacked 
force, and where defendant failed to establish undue prej- 
udice cognizable under the speedy trial right, defendant 
was not deprived of his constitutional right to a speedy 
trial. State v. Barela, 2019-NMCA-005, cert. granted. 

Defendant not prejudiced by delay. — Where de- 
fendant was charged with possession of a controlled sub- 
stance and other offenses; the case against defendant was 
simple, involving two police officers and a chemist; defen- 
dant's trial was delayed for 14 months; during the delay, 
one judge retired, another judge was designated and then 
excused by defendant; the state did not request that a 
judge pro tempore be assigned; the state was unable to 
go to trial for six months because it did not have its drug 
analysis evidence; the state did not attempt to hasten 
the laboratory analysis; defendant objected to the state's 
motion for an extension of the trial deadline and filed a 
motion to dismiss for violation of defendant's right to a 
speedy trial at a pretrial hearing after the second judge 
had been appointed; and defendant was not incarcer- 
ated while waiting trial and the delay did not negatively 
impact defendant's preparation for trial, defendant's 
right to a speedy trial was not violated. State v. Gallegos, 
2010-NMCA-032, 148 N.M. 182, 231 P.38d 1124. 

No prejudice where defendant's case is strength- 
ened by the delay. — Where defendant's trial was de- 
layed for three years, approximately half of which was 
attributable to neutral causes or to defendant for the 
benefit of the defense, and where defendant's case was 
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strengthened by the delay when new methods of DNA 
statistical analyses were implemented that increased 
the statistical probability that the DNA match to defen- 
dant was mistaken, the delay was not unconstitutionally 
prejudicial to defendant. State v. Smith, 2016-NMSC-007. 

No prejudice where defendant benefitted from 
delay. — Where defendant was convicted of one count 
of possession of child pornography, the delay of thirty 
months in bringing him to trial did not violate his con- 
stitutional right to a speedy trial where the length of de- 
lay, reasons for the delay, and assertion of right factors 
weighed slightly against the state, but where defendant 
failed to present any evidence of particularized prejudice, 
and in fact benefitted from a change in the law that oc- 
curred during the pendency of his trial that greatly re- 
duced his potential term of incarceration. State v. Deans, 
2019-NMCA-015, cert. denied. 

Minimal delay was not prejudicial, — Where defen- 
dant was arrested on May 8, 2006; a criminal complaint 
was filed in magistrate court on May 10, 2006; the com- 
plaint in magistrate court was dismissed and a criminal 
information was filed in district court on September 15, 
2006; defendant was tried and convicted on June 28, 2007; 
the delay was only minimally over the presumptively prej- 
udicial period of nine months; the delay was caused by the 
failure of the department of corrections to transport de- 
fendant for defendant's arraignment or preliminary hear- 
ing, the illness of the trial judge, and a late-discovered 
conflict regarding defendant's representation by the 
public defender department; and defendant failed to es- 
tablish that defendant suffered prejudice by the delay, de- 
fendant's right to a speedy trial was not violated. State v. 
Lopez, 2009-NMCA-127, 147 N.M. 364, 223 P.3d 361, cert. 
denied, 2009-NMCERT-10, 147 N.M. 452, 224 P.3d 1257. 

Nine year delay. — Where there was a nine year de- 
lay in bringing defendant to trial; defendant fled New 
Mexico after the indictment was filed against defendant 
in New Mexico; during the nine year delay, defendant was 
twice incarcerated in Texas, and the state of Texas noti- 
fied New Mexico that defendant was available for pros- 
ecution when defendant was released from each incar- 
ceration in Texas; New Mexico failed to obtain custody of 
defendant upon defendant's release from incarceration in 
Texas; neither defendant nor the state invoked the Inter- 
state Agreement on Detainers Act; and defendant's’ first 
assertion of the right to a speedy trial was at defendant's 
arraignment in New Mexico nine years after the indict- 
ment was filed, the defendant's right to a speedy trial was 
violated. State v. Palacio, 2009-NMCA-074, 146 N.M. 594, 
212 P.3d 1148. 

Five-year delay did not result in a speedy trial 
violation. — Where there was a five year delay between 
defendant's arrest and trial for criminal sexual penetra- 
tion perpetrated in the commission of a felony, but where 
the record established that the reasons for the delay 
weighed only slightly against the state, that defendant did 
not meaningfully assert his speedy trial right, and that 
defendant did not articulate any particularized prejudice, 
defendant's constitutional right to a speedy trial was not 
violated, State v. Samora, 2016-NMSC-031. 

Delay of ten months and six days. —- Where there 
was a delay of ten months and six days between the de- 
fendant's arrest and the defendant's trial for aggravated 
DWI; the delay was not extraordinary; the state delayed 
four months before dismissing the magistrate court case 
and refiling the charges in district court; the remainder of 
the delay was attributable to multiple reassignments of 
judges in the district court; the defendant made only one 
demand for a speedy trial as part of the defendant's waiver 
of arraignment and plea of not guilty in district court; the 
defendant spent two hours in jail and was released with 
normal bond restrictions; and the defendant failed to show 
particularized prejudice as a consequence of the delay, the 
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defendant's right to a speedy trial was not violated. State v., 
Garza, 2009-NMSC-038, 146 N.M. 499, 212 P.3d 387, 

Eight month delay did not violate right to speedy 
trial, — Where defendant was charged in magistrate 
court with aggravated driving under the influence of 
intoxicating liquor, and where the state dismissed the 
magistrate court case and refiled the charge in district 
court, the district court erred in concluding that defen- 
dant's right to a speedy trial was violated, because al- 
though the reasons for delay and assertion of the right 
factors weighed slightly in defendant's favor, the length 
of delay and prejudice factors weighed against him, and 
where a defendant has failed to establish particularized 
prejudice, there is no speedy trial violation. State v, Ra- 
dler, 2019-NMCA-052, 

Delay without prejudice does not violate right. 
— Where the defendant's trial was delayed for more that 
nine months because of the district court's crowded docket 
and unavailability of courtroom space; the defendant as- 
serted his right to a speedy trial; the defendant was held 
in custody only for a brief period of time; the defendant 
did not experience a greater degree of oppression and anx- 
iety while the charges against the defendant were pend- 
ing than any other person who had been charged with the 
same offense would have experienced; and the state filed 
supplemental disclosures of witnesses when the defen- 
dant was incarcerated in another case, defendant was not 
prejudiced by the delay and his right to a speedy trial was 
not violated. State v. Hayes, 2009-NMCA-008, 145 N.M. 
446, 200 P.3d 99, cert. denied, 2008-NMCERT-012, 145 
N.M. 571, 203 P.3d 102. 

Defendant failed to demonstrate particularized 
prejudice. Where defendant was charged with re- 
sisting, evading or obstructing an officer, failure to yield 
right-of-way while entering a highway, possession of a 
controlled substance, possession of drug paraphernalia, 
and two counts of nonresidential burglary, and where 
defendant's trial was delayed for twenty-nine months, 
and where defendant claimed that the delay caused the 
unavailability of a witness who would have been able to 
corroborate defendant's reasons for being at the scene 
of the burglary and would have been able to testify that 
defendant was not involved in the burglary, defendant's 
speedy trial rights were not violated, because although 
three of the Barker factors weighed against the state, de- 
fendant failed to make a particularized showing of preju- 
dice because he was actually acquitted of the two burglary 
charges to which the witness would have testified. State v. 
Wood, 2022-NMCA-009. 

Failure to demonstrate particularized prejudice. 
— Where the defendant's murder trial was delayed for 
twenty-six months, and where the defendant was held 
in custody the entire time, three of the Barker factors 
weighed slightly against the state due to administrative 
delay and the fact that defendant waited two years. prior 
to asserting his right to a speedy trial; defendant's right to 
a speedy trial, however, was not denied because defendant 
failed to show that he suffered any undue anxiety, that he 
was unable to assist in his own defense in any way, that 
any witnesses were unable to remember any information 
needed for his defense, or that he was impaired in his de- 
fense in any other demonstrable manner as a result of the 
time that elapsed before he was brought to trial. Defen- 
dant's speedy trial right was not violated where the other 
factors do not weigh heavily in defendant's favor and be- 
cause defendant has failed to demonstrate any particular- 
ized prejudice. State v. Thomas, 2016-NMSC-024. 

Failure to show actual prejudice. — Where defen- 
dant's first trial on two counts of criminal sexual penetra- 
tion resulted in a mistrial, and where thirty-two months 
elapsed between defendant's first trial and his second trial, 
which resulted in a conviction of criminal sexual penetra- 
tion, defendant's constitutional right to a speedy trial was 
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not violated, because to find a speedy trial violation where 
a defendant has failed to show actual prejudice, the three 
other Barker factors must weigh heavily against the state, 
and in this case, although the reasons for delay weighed 
slightly against the state, defendant failed to assert his 
right to a speedy trial prior to conviction and failed to show 
any actual prejudice, State v. Castro, 2017-NMSC-027, 
rev'g 2016-NMCA-085, 381 P.3d 694, 

Failure to show particularized prejudice pre- 
cludes a determination of a speedy trial violation 
when the other factors do not weigh heavily against 
the state, — Where the defendant's trial was delayed for 
twenty-four months, three of the Barker factors weighed 
slightly against the state due to its failure to provide dis- 
covery, which fell under the "negligent or administrative" 
category of delay, and where defendant asserted his right 
to a speedy trial by filing a motion to dismiss based on 
speedy trial grounds; defendant's right to a speedy trial, 
however, was not denied because defendant failed to show 
that he suffered any undue anxiety and failed to show 
particularized prejudice of the kind against which the 
speedy trial right is intended to protect. State v. Suskie- 
wich, 2016-NMCA-004, cert. denied, 2015-NMCERT-011. 

Right to speedy trial violated. — Where defendant's 
trial was delayed for nearly three and one-half years be- 
cause defense counsel failed to pursue the issue of de- 
fendant's competency and the state failed to ascertain 
what was happening in the case or to move it forward, 
defendant was incarcerated during the delay, defendant's 
diminished intellectual capacity prevented him from as- 
serting the right to a speedy trial and defense counsel 
was not in a position to make a speedy trial claim on de- 
fendant's behalf because of defense counsel's unmanage- 
able caseload, and five years had passed since the crime 
was committed and the state offered no evidence to re- 
but defendant's allegation that the child victim's memory 
and therapy during the five-year period would make it 
difficult to determine what really happened in the case, 
defendant's right to a speedy trial was violated. State v. 
Stock, 2006-NMCA-140, 140 N.M. 676, 147 P.3d 885, cert. 
quashed, 2007-NMCERT-001, 141 N.M. 165, 152 P.3d 152, 

Delay caused by administrative failures. — Where 
defendant was indicted for offenses relating to the use of 
federal election funds during defendant's tenure as secre- 
tary of state; defendant's trial was delayed for thirty-six 
months; the district court delayed eighteen months to rule 
on defendant's motion to disqualify the attorney general 
from prosecuting the case, delayed twenty-one months to 
rule on defendant's motion to sever defendant's case from 
the cases of defendant's co-defendants, and failed to hear 
dozens of motions filed by defendant and defendant's co- 
defendants; defendant filed three commence trial motions; 
defendant suffered extreme hypertension, insomnia and 
joint pain due to stress caused by the delay, which was 
supported by medical evidence; defendant lost defendant's 
job and was unable to find new employment; defendant 
suffered extreme public humiliation; and defendant's de- 
fense was impaired when a witness, who was involved in 
the formation and administration of the federal contract 
that was the basis for claims at issue in the case, died, de- 
fendant's right. to a speedy trial was violated. State v. Vigil- 
Giron, 2014-NMCA-069, cert. denied, 2014-NMCERT-006. 

Presumption of prejudice did not tip the scale 
in favor of defendant's speedy trial claim. — Where 
defendant was tried twenty-four months after he was ar- 
rested and charged with a number of offenses related to 
criminal sexual contact ef a minor, and where there was a 
presumption that defendant was prejudiced due to his two- 
year pretrial incarceration, defendant was not deprived of 
his right to a speedy trial because defendant failed to show 
particularized prejudice and the remaining Barker factors 
did not weigh strongly in defendant's favor. State v. Ochoa, 
2017-NMSC-081, rev'g 2014-NMCA-065, 327 P.3d 1102. 
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Delay caused by negligence and administrative 
actions. — Where defendant was charged with two 
counts of criminal sexual contact of a minor and one 
count of interference with communications; defendant's 
trial was delayed twenty-four months; ten months of the 
delay. were due to negligence and administrative reasons; 
defendant's trial was set and reset eight times before de- 
fendant was tried; several trial settings were vacated be- 
cause the trial was set for a three-day period when three 
days were not available; the first trial was reset because 
one day fell on a holiday; a trial was reset because the 
trial was erroneously set for only one day; another trial 
was reset because one day fell on a mandatory furlough 
for state employees, which the district court was aware 
of and which left defense counsel without staff; and an- 
other trial was vacated because of a pending defense 
motion that had not been heard; defendant filed four 
motions throughout the period of delay to dismiss for vio- 
lation of defendant's right to a speedy trial; defendant ob- 
jected to the state's motions for extensions to’commence 
trial; and defendant was incarcerated during the entire 
period of delay, defendant's right to a speedy trial was 
violated. State v. Ochoa, 2014-NMCA-065, cert. granted, 
2014-NMCERT-006. 

Negligent and administrative delay without a 
showing of prejudice. — Thirty-two months of neg- 
ligent and administrative delay between defendant's 
arrest and trial for shoplifting and possession of drug 
paraphernalia, without a showing of particularized prej- 
udice, did not violate defendant's constitutional right to 
a speedy trial. State v. Gallegos, 2016-NMCA-076, cert. 
denied. 

Extraordinary delay attributed to the state's 
negligence and administrative burdens violated 
defendant's right to a speedy trial. — Where defen- 
dant was charged with reckless child abuse resulting in 
death and tampering with evidence, defendant's right 
to a speedy trial was violated where the state's negli- 
gence and administrative burdens were responsible for 
most of the sixty-two month delay in bringing defen- 
dant to trial, where defendant asserted his right to a 
speedy trial four times during the extraordinary delay, 
and where undue prejudice was presumed because the 
first three Barker factors weighed heavily in defendant's 
favor. State v. Flores, 2015-NMCA-081, cert. denied, 
2015-NMCERT-008. 

Delay weighs against state. — Where defendant's 
trial commenced twenty-seven months after his indict- 
ment, and the state failed to arraign defendant on the 
charges until fourteen months after the indictment, and 
over half of the total delay was caused by the state's unjus- 
tified negligence in not knowing that defendant was in its 
custody, the delay weighs heavily against the state. State v. 
Urban, 2004-NMSC-007, 185 N.M. 279, 87 P.3d 1061. 

Dismissal is proper where delay weighs "ex- 
tremely heavily" against the state. — Where defen- 
dant's trial is delayed based on the state's own dilatory 
and deceptive conduct in prosecuting a case, the district 
court justly may dismiss the charges even though the re- 
maining factors of the speedy trial analysis factor the ac- 
cused only slightly. State v, Spearman, 2012-NMSC-023, 
283 P.3d 272. 

Delay weighed "extremely heavily" against the 
state. —- Where defendant was charged with practicing 
architecture without a license, fraud and forgery; the dis- 
trict court dismissed the charges after a delay of sixteen 
months without going to trial; the state was responsible 
for all of the delay; the state requested four trial continu- 
ances, one continuance of a motion hearing and two ex- 
tensions of the six-month time limit; the motions for con- 
tinuance were based on the unavailability of prosecution 
witnesses, the need for time to respond to defense mo- 
tions, and the assignment of a new prosecutor; defendant 
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did not ask for any continuances and opposed one of the 
requests for a continuance; after the first trial continu- 
ance, the state amended its witness and exhibit lists 
and unduly complicated the case by providing defense 
counsel with multitudinous documents through discov- 
ery which the trial court subsequently struck from the 
record as being irrelevant; and the district court found a 
pattern of delay on the part the state, the cause of the de- 
lay weighed extremely heavily against the state based on 
the state's own dilatory and deceptive conduct in pros- 
ecuting the case. State v. Spearman, 2012-NMSC-023, 
283 P.3d 272. 

Fourteen-month delay. — The state violated defen- 
dant's right to a speedy trial where there was an unex- 
plained and unjustifiable 14-month gap between defen- 
dant's indictment and his arraignment. State v. Urban, 
2004-NMSC-007, 135 N.M. 279, 87 P.3d 1061. 

Facts showing purposeful delay by state. — Where 
case was brought by information after grand jury failed 
to indict defendant on felony charges, where there was 
an unexplained delay of some ten and one-half months 
between the time of filing the information and the time 
defendant submitted to arrest upon learning that officers 
were looking for him, and where the uncontradicted show- 
ing was that defendant was available to the state at any 
time the state wished to proceed, this showed a purposeful 
delay by the state amounting to a denial of the right to a 
speedy trial. State v. Lucero, 1977-NMCA-108, 91 N.M. 26, 
569 P.2d 952. ‘ 

Deliberate delay by state resulting in substan- 
tial and undue prejudice to defendant violated the 
right to speedy trial. — Where defendant was charged 
with criminal sexual contact of a' minor, the district court | 
dismissed the simple case after a nineteen-month delay 
during which the state dismissed charges and refiled the 
same charges following the denial of the state's motion 
for continuance; the state's deliberate delay in dismissing 
charges on the eve of trial, and refiling the same charges 
eight days later resulting in twelve months of additional 
delay in rescheduling the trial, weighed heavily against 
the state, caused defendant to suffer personal hardship 
and anxiety for an unnecessarily prolonged period of time, 
and violated defendant's constitutional right to a speedy 
trial. State v. Lujan, 2015-NMCA-032, 

Showing of delay not enough. — Trial court did not 
err in denying defendant's motion to dismiss for lack of 
speedy trial based on eleven and one-half months delay 
attributable to the state where defendant asserted his 
right to speedy trial only one month prior to available 
trial date and where his only assertion of possible preju- 
dice was absence of psychiatrist who examined him. State 
v. Romero, 1984-NMCA-087, 101 N.M. 661, 687 P.2d 96. 

Eighteen-month delay between arraignment’ and 
trial did not violate defendant's right to a speedy trial, 
where he acquiesced to a stay in the proceedings during 
determination of his competency and did not assert‘ his 
right to a speedy trial until the’day the trial began, six 
months after the trial court lifted the stay. State v. Men- 
doza, 1989-NMSC-032, 108 N.M. 446, 774 P.2d 440, 

Where trial was delayed for 26 months due to de- 
fendant's incarceration in another state, no adequate 
reason was given for delay, and defendant repeatedly in- 
sisted that he be tried, defendant was denied his right to a 
speedy trial, despite an equivocal showing on the question 
of prejudice. State v. Harvey, 1973-NMCA-080, 85 N.M. 
214, 510 P.2d 1085. 

Charge under new information after previous dis- 
missal. — Where charge against defendant was filed and 
then dismissed under writ of habeas corpus, prosecution 
and conviction three years later under information contain- 
ing same charge did not violate defendant's constitutional 
right to a speedy public trial under this section. State v. 
Rhodes, 1967-NMSC-052, 77 N.M. 536, 425 P.2d 47. 
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IX. IMPARTIAL JURY. 
A. IN GENERAL. 


Defendant's right to an impartial jury was not 
denied. — Where defendant was charged with shooting 
into a motor vehicle and killing the victim; defendant's 
ex-spouse testified that the ex-spouse knew one of the 
jurors, that the juror had told a mutual friend that de- 
fendant looked "scary" and had made negative comments 
about defendant to a potential juror who had not been se- 
lected for defendant's jury; the trial court questioned the 
potential juror, determined that the potential juror had no 
information that anyone else had heard the juror's nega- 
tive comments, and excused the juror from defendant's 
jury; and the trial court questioned the remaining jurors 
to make sure that they had not been involved in any dis- 
cussions of the case with anyone and reminded them not 
to discuss the case, the trial court did not abuse its dis- 
cretion or impair defendant's right to a fair and unbiased 
jury. State v. Montoya, 2013-NMSC-020, 306 P.3d 426. 

Admission of testimony as to child's truthfulness 
was not plain error. — Where defendant was charged 
with criminal sexual penetration of a child under thirteen; 
witnesses were allowed to testify as to the truthfulness 
of the child; defendant cross-examined the witnesses and 
advanced the theory that the child's testimony was not 
credible, the error in admitting the testimony that the 
child was truthful was not plain error. State v. Dylan J, 
2009-NMCA-027, 145 N.M. 719, 204 P.3d 44. 

Juror view of the defendant in shackles. — Where 
the defendant alleged that one of the potential jurors saw 
the defendant in shackles; one of the jurors did see the 
defendant begin to enter the courtroom escorted by police 
officers; the defendant was shackled at the time; and there 
was no showing that any of the potential jurors saw the 
defendant's shackles, the defendant was not prejudiced 
by the trial court's denial of the defendant's motion for a 
mistrial. State v. Casillas, 2009-NMCA-034, 145 N.M. 783, 
205 P.38d 830, cert. denied, 2009-NMCERT-003, 146 N.M. 
603, 213 P.3d 507. 

Jury view of the defendant in a police car. — Where 
defendant, who was charged with murder, moved for a mis- 
trial on the ground that four jurors had seen defendant 
arrive at the courthouse in a police car; there was no evi- 
dence that any jurors actually saw defendant in the police 
car and, if they did see defendant, there was no indication 
that the exposure was not inadvertent; and jurors would 
not be surprised to see someone accused of murder in cus- 
tody, defendant was not prejudiced to the extent necessary 
to warrant a mistrial. State v. Parvilus, 20183-NMCA-025, 
297 P.3d 1228, cert. granted, 2013-NMCERT-002. 

Mid-trial publicity. — When the trial court is alerted 
to mid-trial publicity, the court should first determine 
whether the publicity is inherently prejudicial. To deter- 
mine whether the publicity is inherently prejudicial, the 
court should consider whether the publicity goes beyond 
the record or contains information that would be inad- 
missible at trial, how closely related the material is to 
matters at issue in the case, the timing of the publication 
during trial, and whether the material speculates on the 
guilt or innocence of the accused. The court should also 
consider the likelihood of juror exposure by looking at the 
prominence of the publicity, including the frequency of 
coverage, the conspicuousness of the story in the news- 
paper, and the profile of the media source in the local 
community; and the nature and likely effectiveness of the 
trial judge's previous instructions on the matter, includ- 
ing the frequency of instruction to avoid outside material, 
and how much time has elapsed between the trial court's 
last instruction and the publication of the prejudicial ma- 
terial. If the publicity is inherently prejudicial, the court 
should, either on its own motion or on the motion of either 
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party, canvass the jury as a whole to assess whether any 
of the jurors were actually exposed to the publicity, If any 
of the jurors were actually exposed to the publicity, the 
court must conduct an individual voir dire of the juror to 
ensure that the fairness of the trial has not been compro- 
mised. State v. Holly, 2009-NMSC-004, 145 N.M, 518, 201 
P.3d 844, 55 A.L.R. 6th 687, 

Failure to canvass jury about mid-trial publicity 
was harmless error. — Where, on the second day of the 
defendant's trial for first degree murder, a small-town 
newspaper published an article that featured a banner 
headline that stated the defendant had plead guilty to 
racketeering and tampering with evidence charges aris- 
ing from the same series of events as those involved in 
the defendant's murder trial, included information about 
the shooting and the victims the defendant was alleged to 
have shot, and contained statements from the prosecut- 
ing attorney implicating the defendant; the trial court 
frequently cautioned the jury to avoid news accounts of 
the trial, including a caution on the day before the article 
appeared; the trial court was not consulted about the ar- 
ticle by defense counsel until two days after the article ap- 
peared; the trial court rejected defense counsel's request 
to voir dire the jury about their exposure to the article; 
defense counsel did not request that the jury be polled af- 
ter the verdict to determine whether any juror was actu- 
ally exposed to the article; most of the information in the 
article was placed before the jury during the trial; and the 
evidence of the defendant's guilt was overwhelming, any 
error that the trial court committed by rejecting the de- 
fendant's request to voir dire the jury was harmless. State 
v. Holly, 2009-NMSC-004, 145 N.M. 513, 201 P.3d 844. 

Where defendant was charged with neglect of defendant's 
developmentally disabled adult child; during defendant's 
trial, a local newspaper published a story with an inflam- 
matory headline containing implications of certain guilt; at 
the beginning of the trial, the court instructed the jury to 
avoid media coverage of the case and thereafter consistently 
reminded to jury to avoid coverage of any kind; on the day 
the newspaper article appeared, the court instructed the 
jury to altogether avoid the newspaper in which the article 
was published; and evidence of the statements made in the 
article was presented at trial and defendant refuted one of 
the statements, the court did not err by not conducting a 
mid-trial voir dire of the jury concerning the newspaper ar- 
ticle. State v. Greenwood, 2012-NMCA-017, 271 P.3d 753, 
cert. denied, 2012-NMCERT-001. 

Judge's comment not fundamental error. — The 
district court's statement to the jury pool, while look- 
ing at defendant, that Americans must have some way 
"to take action against somebody who violates your 
rights" did not constitute fundamental error. State v. 
Ross, 2007-NMCA-126, 142 N.M. 597, 168 P.3d 169, cert. 
granted, 2007-NMCERT-009, 142 N.M. 716, 169 P.3d 409. 

Sentence enhancement. — The enhancement of the 
defendant's basic sentence by the court pursuant to 31-18- 
15.1 NMSA 1978 violated the defendant's right to an im- 
partial jury because the enhancement should have been 
based on findings by a jury using the reasonable doubt 
standard. State v. Bounds, 2007-NMCA-062, 141 N.M. 
651, 159 P.3d 1136, cert. quashed, 2008-NMCERT-001, 
143 N.M. 399, 176 P.3d 1131. 

Communication between court and jury. — Where 
the jury, through the foreperson or a note, in the pres- 
ence of the defendant and all counsel, but not in the 
presence of the jury, informs the court of its numerical 
split, with a minority favoring a not guilty verdict, and 
the court's instruction to the jury in regard to further de- 
liberations is not made in open court, is oral, and is car- 
ried out through the foreperson who returns to the jury 
room and orally relays the court's instruction to the jury, 
the communication constitutes fundamental error. State 
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v. Cortez, 2007-NMCA-054, 141 N.M. 623, 159 P.3d 1108, 
cert. quashed, 2008-NMCERT-002, 143 N.M. 667, 180 P.3d 
674. 

Inquiry as to the numerical breakdown of juror 
votes and direction to continue deliberations was 
not error. — Where, during the jury's deliberations, the 
jury foreperson asked the district court what the jury 
should do if it could not reach a unanimous decision; the 


district court asked the foreperson to provide a numeric 


breakdown of juror votes, excluding information regard- 
ing whether the votes favored conviction or acquittal, 
and whether further deliberations would be helpful; the 
foreperson responded that further time for deliberations 
would be of assistance and informed the court that ten 
of the jurors were in agreement; the district court then 
ordered the jury to deliberate another hour; and within 
an hour, the jury returned with a unanimous guilty ver- 
dict, the district court's communication with the jury was 
neither coercive nor expressing any preference that the 
holdout jurors should abandon their honest convictions 
and did not constitute fundamental error. State v. Jim, 
2014-NMCA-089, cert. denied, 2014-NMCERT-006. 

Impartial jury means a jury where each and every 
one of the 12 members constituting the jury is totally 
free from any partiality whatsoever. State v. McFall, 
1960-NMSC-084, 67 N.M. 260, 354 P.2d 547; Mares v. 
State, 1971-NMSC-106, 83 N.M. 225, 490 P.2d 667, rev'g 
1971-NMCA-085, 82 N.M. 682, 486 P.2d 618. 

Trial by impartial jury means a jury that does not favor 
one side more than another, treats all alike, is unbiased, 
equitable, fair and just. If the members of the jury do not 
have these qualifications, defendant is denied an impar- 
tial jury. State v. Verdugo, 1968-NMCA-005, 78 N.M. 762, 
438 P.2d 172. 

By "impartial jury" is meant a jury where each and ev- 
ery one of the 12 members constituting the jury is totally 
free from any partiality whatsoever. "Impartial" is defined 
in Webster's New International Dictionary (2nd Ed.), as 
"not partial; not favoring one more than another; treat- 
ing all alike; unbiased; equitable; fair; just." Accordingly, 
the impartial jury which is guaranteed is one that does 
not favor one side more than another, treats all alike, is 
unbiased, equitable, fair and just. If any juror does not 
have these qualities, the jury upon which he serves is 
thereby deprived of its quality of impartiality. State v. 
Pace, 1969-NMSC-055,.80 N.M. 364, 456 P.2d 197. 

The difference in the purposes of this section 
and N.M. Const., art. II, § 12 is that § 12 guarantees 
a trial by jury while this section provides, among other 
things, that the trial shall be by an "impartial" jury. State 
v. Sweat, 1967-NMCA-021, 78 N.M. 512, 433 P.2d 229. 

Burden of establishing partiality by juror is 
upon party making such a claim. State v. Baca, 
1983-NMSC-049, 99 N.M. 754, 664 P.2d 360, overruled on 
other grounds by State v. Martinez, 2021-NMSC-002. 

Trial court must exercise discretion in process 
of obtaining fair trial. — The trial court has the duty 
of seeing that there is a fair and impartial jury. In doing 
so, it must exercise discretion. The trial court's decision 
will not be disturbed unless there is manifest error or a 
clear abuse of discretion. State v. Ford, 1970-NMCA-061, 
81 N.M. 556, 469 P.2d 535; State v. Maes, 1970-NMCA-053, 
81 N.M. 550, 469 P.2d 529, cert. denied, 81 N.M. 588, 470 
P.2d 309; State v. Verdugo, 1968-NMCA-005, 78 N.M. 762, 
438 P.2d 172. 

Court's decision as to juror not disturbed absent 
manifest error or abused discretion. — Where there 
is nothing to indicate either manifest error or abuse of dis- 
cretion by the trial court in permitting a person to serve 
as a juror, then the trial court's decision will not be dis- 
turbed on appeal. State v. Baca, 1983-NMSC-049, 99 N.M. 
754, 664 P.2d 360, overruled on other grounds by State v. 
Martinez, 2021-NMSC-002., 
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Right applies to state as well as to defendant. — 
The right to trial by an impartial jury is a right extend- 
ing to the public, represented by the state, as well as the 
criminally accused. State v. Valdez, 1972-NMCA-014, 83 
N.M. 682, 495 P.2d 1079, aff'd, 1972-NMSC-029, 83 N.M. 
720, 497 P.2d 231, cert. denied, 409 U.S, 1077, 93 S. Ct. 
694, 34 L. Ed. 2d 666, 

Juror's acquaintance with counsel. — The defen- 
dant did not show that the trial court abused its discre- 
tion in excusing a potential juror who was acquainted 
with defense counsel, even though at the time of voir dire 
she had no knowledge regarding the case. State v. Jim, 
1988-NMCA-092, 107 N.M. 779, 765 P.2d 195, cert. denied, 
107 N.M. 720, 764 P.2d 491. 

Any unauthorized contact with a juror is pre- 
sumptively prejudicial to a criminal defendant. Mares 
v, State, 1971-NMSC-106, 83 N.M. 225, 490 P.2d 667, rev'g 
1971-NMCA-085, 82 N. M. 682, 486 P.2d 618. 

Refusal to take witness stand does not impair 
right to trial by impartial jury. — An accused may 
hesitate to, take the witness stand if his past criminal 
record is such that his credibility will probably be com- 
pletely destroyed in the eyes of the jury if this record is 
made known to the jury. However, this in no way impairs 
his right against self-incrimination, his right not to be de- 
prived of his life, liberty or property without due process 
of law, nor his right to a public trial by an impartial jury. 
State v. Duran, 1972-NMCA-059, 83 N.M. 700, 496 P.2d 
1096, cert. denied, 83 N.M. 699, 496 P.2d 1095, 


B. JURY SELECTION. 


Denial of challenges for cause during jury 
selection. — Where defendant was charged with mur- 
der; during jury selection, one juror stated that the juror's 
cousin had been murdered; another juror stated that the 
juror's friend had been murdered; both jurors stated that 
although the defendant's trial would cause them to think 
about the murders of their loved ones, they would be fair 
and follow the instructions of the judge; and the trial 
court did not strike the jurors for cause, defendant's right 
to an impartial jury was not violated: State v. Johnson, 
2010-NMSC-016, 148 N.M. 50, 229 P.3d 523. 

Jury selection process. Where defendant was 
charged with aggravated assault against a household 
member and criminal damage to property; defendant was 
tried for unrelated drug charges in January 2007; defen- 
dant was tried for the current charges in February 2007; 
the jury pool for the February trial consisted of 47 poten- 
tial jurors; eight members of the jury pool for the Febru- 
ary trial were.on defendant's jury in the January trial; 
22 members of the jury pool for the February trial sat 
through voir dire for the January trial; and 16 members 
of the jury pool for the February trial had no previous con- 
tact with either case, the jury selection process violated 
defendant's rights to due process and an impartial jury. 
State v. Quintana, 2009-NMCA-115, 147 N.M. 169, 218 
P.3d 87. 

Court's refusal to allow additional questions. — 
If the questions allowed are sufficient to probe juror bias 
on a specific issue, the court's refusal to allow additional 
fact-specific questions does not amount to an abuse of dis- 
cretion, State v. Sosa, 1997-NMSC-032, 123 N.M. 564, 943 
P.2d 1017. . 

No right to jury prejudiced in defendants’ favor, 
— It is no error to excuse a prospective juror who indi- 
cates that he might be favorably prejudiced by the fact 
that defendants are members of the American Indian 
movement. Defendants are entitled to an impartial jury. 
They are not entitled to a juror prejudiced in their favor. 
State v. Cutnose, 1975-NMCA-021, 87 N.M. 300, 582 P.2d 
889, overruled by State v. McCormack, 1984-NMSC-006, 
100 N.M. 657, 674 P.2d 1117. 
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Defendant's argument that he could not obtain a fair 
and impartial trial jury from a panel which did not in- 
clude a member or members who might be partial to him 
was without merit. State v. Sluder, 1971-NMCA-095, 82 
N.M. 755, 487-P.2d 183. 

Right to challenge jurors. — The right to an im- 
partial jury carries with it the concomitant right to take 
reasonable steps to insure that the jury is impartial. One 
of the most important methods of securing this right is 
the right to challenge. State v. Ortiz, 1975-NMCA-112, 88 
N.M. 370, 540 P.2d 850. 

Right to challenge jurors has little meaning if it is un- 
accompanied by the right to ask relevant questions on 
voir dire upon which the challenge for cause can be predi- 
cated, State v, Ortiz, 1975-NMCA-112, 88 N.M. 370, 540 
P.2d 850. 

Full knowledge essential to exercise of right to 
challenge juror. — Full knowledge of all relevant and 
material matters that might bear on possible disqualifica- 
tion of a juror is essential to a fair and intelligent exer- 
cise of the right. of counsel to challenge either for cause 
or peremptorily. Mares v. State, 1971-NMSC-106, 83 N.M. 
225, 490 P.2d 667, rev'g, 1971-NMCA-085, 82 N.M. 682, 
486 P.2d 618. 

Challenge jury selection before jury sworn. — 
Generally, a challenge to jury selection must be made be- 
fore the jury is sworn. State v. Wilson, 1993-NMCA-074, 
117 N.M. 11, 868 P.2d 656, cert. quashed, 119 N.M. 311, 
889 P.2d 1233 (1995). 

Excusing juror is matter of trial court's discre- 
tion. — The trial court has the duty of seeing that there is 
a fair and impartial jury and, in doing so, it must exercise 
discretion. The trial court's decision not to excuse a juror 
will not be disturbed unless there is a manifest error or a 
clear abuse of discretion. State v. Valdez, 1972-NMCA-014, 
83 N.M. 632, 495 P.2d 1079, aff'd, 1972-NMSC-029, 83 
N.M: 720, 497 P.2d 231, cert. denied, 409 U.S, 1077, 93 S. 
Ct. 694, 34 L. Ed. 2d 666 (1972). 

The trial court may properly exclude a juror for cause 
if the juror's views would substantially impair the perfor- 
mance of the juror's duties in accordance with the instruc- 
tions and oath. State v, Clark, 1999-NMSC-035, 128 N.M. 
119, 990 P.2d 793. 

Trial court did not abuse discretion in refusing to dis- 
qualify prospective juror who was the wife of a railroad 
employee holding a commission as a special deputy sheriff 
for which he received no remuneration. State v. McFall, 
1960-NMSC-084, 67 N.M. 260, 354 P.2d 547. 

Peremptory challenges by multiple defendants. — 
In a prosecution for first degree murder, the defendant was 
not denied due process of law because the trial court failed 
to permit him to exercise 12 peremptory challenges for 
himself, but instead allowed the defendant and codefen- 
dant a total of 14 challenges. Multiple defendants have no 
constitutional right to more peremptory challenges than 
given them by rule, provided they are given a fair trial by 
an impartial jury. State v. Sutphin, 1988-NMSC-031, 107 
N.M. 126, 753 P.2d 1314, 

Voir dire on prejudice as to use of alcohol. — Trial 
court did not infringe defendant's right to impartial jury 
trial by restricting voir dire of prospective jurors on the 
question of prejudice as to the use of alcohol and denying 
a challenge to those jurors for cause, where jurors stated 
that, in spite of possible prejudice in this area, they would 
be able to listen to the evidence and the court's instruc- 
tions and follow the law, and thereby reach a fair and 
impartial verdict, State v. Fransua, 1973-NMCA-071, 85 
N.M. 1738, 510 P.2d 106, 58 A.L.R.3d 656. 

Trial court did not abuse its discretion in deny- 
ing defendant's motion to strike jurors for cause 
for statements regarding use of drugs. — Where de- 
fendant was charged with driving under the influence of 
drugs, and where during voir dire, in response to a question 
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from defense counsel, three prospective jurors stated that 
because marijuana is illegal, a person with any amount of 
drugs in his or her system could not drive safely, the trial 
court did not err in denying defendant's motion to strike 
the prospective jurors for cause, because the three panel 
members in question simply expressed their layperson 
views about the physiological effects of marijuana and/or 
the law governing driving under the influence of drugs, but 
did not indicate that they could not follow the trial court's 
instruction on the law and decide the case on the basis of 
the testimony and exhibits that were introduced into evi- 
dence. State v. Storey, 2018-NMCA-009, cert. denied. 

Peremptory challenges used on persons who 
should be excused for cause. — Prejudice is presumed 
where a party is compelled to use peremptory challenges 
on persons who should be excused for cause and that 
party exercises all of his or her peremptory challenges 
before the court completes the venire, Fuson v. State, 
1987-NMSC-034, 105 N.M. 632, 735 P.2d 1138. 

Bias alleged in driving under the influence case. 
— In a prosecution for driving under the influence, the 
defendant's right to an impartial jury was not denied by 
the court's refusal to strike a juror who stated that she 
believed alcohol was the cause of many problems and that 
she was a member of mothers against drunk drivers. The 
juror never stated that she would find against the defen- 
dant or that she believed that someone accused of a crime 
probably committed that crime if they had been using al- 
cohol, State v. Wiberg, 1988-NMCA-022, 107 N.M. 152, 754 
P,2d 529, cert. denied, 107 N.M. 106, 753 P.2d 352. 

Voir dire on death penalty. — It is not improper to 
voir dire potential jurors on the death penalty merely be- 
cause they do not have any discretion in imposing it. State 
v. Ortiz, 1975-NMCA-112, 88 N.M. 370, 540 P.2d 850, 

The trial court did not abuse its discretion in excluding 
prospective jurors who indicated that they would automati- 
cally vote against the death penalty. The basis for excluding 
these individuals was their inability to apply the law, rather 
than their religious views, State v. Allen, 2000-NMSC-002, 
128 N.M. 482, 994 P.2d 728, cert. denied, 580 U.S, 1218, 
120 S, Ct. 2225, 147 L. Ed. 2d 256 (2000); State v. Jacobs, 
2000-NMSC-026, 129 N.M. 448, 10 P.3d 127, overruled on 
other grounds by State v. Martinez, 2021-NMSC-002. 

The trial court did not abuse its discretion in complying 
with UJI 14-121 NMRA by not allowing defense counsel 
to refer prospective jurors specifically to "the case we are 
dealing with now" and, at the same time, allowing counsel 
for both sides considerable latitude in asking generalized, 
hypothetical questions. State v. Allen, 2000-NMSC-002, 
128 N.M. 482, 994 P.2d 728, cert. denied, 530 U.S. 1218, 
120 S. Ct. 2225, 147 L. Ed. 2d 256 (2000). 

Questions regarding jurors' ability to vote for 
death penalty, — It is not error to allow the prosecutor 
to question jurors to ascertain whether they could impose 
the death penalty if they find that the aggravating cir- 
cumstances outweigh the mitigating circumstances. State 
v, Clark, 1999-NMSC-035, 128 N.M. 119, 990 P.2d 793. 

Selection of jury from panel which heard possi- 
bly damaging statements. — Where five prospective 
jurors made statements in the presence of other members 
of the jury panel that the name of defendant in a mari- 
juana case had come up in another marijuana trial and 
were thus excused from jury duty, it was neither error 
nor abuse of discretion by trial court to select a jury from 
persons who heard these statements of excused members 
where nothing in the record indicated that the jurors se- 
lected were influenced by the statements or were other 
than impartial in reaching their verdict. State v. Verdugo, 
1968-NMCA-005, 78 N.M. 762, 438 P.2d 172. 

Excusing jurors with religious objections. — 
Where a potential juror's inability to perform his or her 
duty is based upon religious objection and belief, his or 
her removal does not violate the religious protections of 
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this section, because exclusion from the jury is not based 
upon religious affiliation. State v. Clark, 1999-NMSC-035, 
128 N.M. 119, 990 P.2d 793. 

Relationship between juror and brother as re- 
tired police officer not, in itself, prejudicial. — The 
relationship between a juror and his brother as a retired 
police officer, or a misapprehension or misstatement on 
this matter made on a juror questionnaire or at voir dire 
by the juror, does not of itself constitute sufficient bias or 
partiality resulting in prejudice to the defendant's case, 
State v. Baca, 1983-NMSC-049, 99 N.M. 754, 664 P.2d 360, 
overruled on other grounds by State v. Martinez, 2021- 
NMSC-002. 


C. REPRESENTATIVE JURY. 


Representative cross-section of the community. 
— Where the defendant moved to strike the jury pool on 
the grounds that because the court clerk was too lenient 
in excusing potential jurors and jury summonses were not 
in Spanish, there was a negative impact on the number 
of Hispanics reporting for jury duty with the result that 
Hispanics were systematically excluded from the jury ve- 
nire and to show that the number of Hispanics were un- 
derrepresented, the defendant compared the percentage 
of Hispanics in the population at large with the number 
of individuals on the jury venire who had Hispanic sur- 
names, the defendant failed to establish a prima facie case 
of systematic exclusion of Hispanics from the jury pool be- 
cause Hispanic surnames do not accurately indicate the 
number of potential jurors who are in fact Hispanic; the 
court clerk excused jurors without regard to ethnicity; and 
the defendant offered no proof that those individuals in 
the community who spoke a language other than English 
necessarily spoke Spanish or that those individuals who 
spoke another language spoke only a language other than 
English. State v. Casillas, 2009-NMCA-034, 145 N.M. 783, 
205 P.3d 880, cert. denied, 2009-NMCERT-003, 146 N.M. 
603, 213 P.3d 507. 

Test for determining violation of fair cross- 
section requirement. — To raise and resolve allegations 
of violation of the fair cross-section requirement, the de- 
fendant must demonstrate that the group alleged to be ex- 
cluded is a distinctive group in the community, the group's 
representation in venires from which juries are selected is 
not fair and reasonable in relation to the number of such 
persons in the community, and this under-representation 
results from the systematic exclusion of the group in the 
jury-selection process, and the government must be pro- 
vided the opportunity to defend its practices by demon- 
strating that a significant state interest is advanced by 
the process that results in the exclusion of a distinctive 
group. State v. Flores, 2015-NMCA-002, cert. granted, 
2014-NMCERT-012. 

Manipulation of jury venire. — Where the court 
clerk's systematic policy of placing all Spanish-only 
speaking prospective jurors in one panel, and effectively 
excluding these prospective jurors from all other panels, 
potentially violates both the prospective jurors' right to 
serve on a jury and the defendant's right to a fair and 
impartial jury, State v, Flores, 2015-NMCA-002, cert. 
granted, 2014-NMCERT-012. 

Intentional discrimination. — New Mexico Const., 
art. II, §§ 14 and 18 preclude the state from using its pe- 
remptory challenges to strike jurors because of gender in 
a criminal case, State v. Gonzales, 1991-NMCA-007, 111 
N.M, 590, 808 P.2d 40, cert. denied, 111 N.M. 416, 806 P.2d 
65, modified, State v. Dominquez, 1993-NMCA-042, 115 
N.M. 445, 853 P.2d 147. 

The mere showing that the state has used its challenges 
to exclude members of a cognizable group will not, by it- 
self, establish a prima facie showing. State v. Gonzales, 
1991-NMCA-007, 111 N.M. 590, 808 P.2d 40, cert. denied, 
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111 N.M. 416, 806 P.2d 65, modified, State v. Dominquez, 
1993-NMCA-042, 115 N.M. 445, 853 P.2d 147. 

It is not essential that all of the members of a cogni- 
zable group be removed from the jury in order to estab- 
lish a prima facie case of purposeful discrimination. State 
v. Gonzales, 1991-NMCA-007, 111 N.M. 590, 808 P.2d 40, 
cert. denied, 111 N.M. 416, 806 P.2d 65, modified, State v. 
Dominquez, 1993-NMCA-042, 115 N.M. 445, 853 P.2d 147. 

Although a showing that the state's challenges have 
caused the jury to contain no members of a cognizable 
group may help raise an inference of discrimination, 
this is not dispositive of the issue. State v. Gonzales, 
1991-NMCA-007, 111 N.M. 590, 808 P.2d 40, cert. denied, 
111 N.M. 416, 806 P.2d 65, modified, State v. Dominquez, 
1993-NMCA-042, 115 N.M. 445, 853 P.2d 147. 

Burden of proof in intentional discrimination 
cases. — Once a defendant makes a prima facie showing 
of purposeful discrimination against members of a cogni- 
zable group, the burden shifts to the state to articulate a 
neutral explanation for the challenge that is related to the 
particular case and gives a clear, concise, reasonably spe- 
cific, legitimate explanation for excusing the jurors. The 
determination of whether a defendant has made a prima 
facie showing and the determination of whether the de- 
fendant has carried his burden of persuasion on the is- 
sue are both factual determinations and are reviewed by 
this court under the substantial evidence standard. State 
v. Gonzales, 1991-NMCA-007, 111 N.M. 590, 808 P.2d 40, 
cert. denied, 111 N.M. 416, 806 P.2d 65, modified, State v. 
Dominquez, 1993-NMCA-042, 115 N.M. 445, 853 P.2d 147. 

To raise and resolve allegations of intentional discrimi- 
nation on the basis of gender, a defendant must make a 
prima facie showing that the prosecution has used its pe- 
remptory challenges to purposefully discriminate against 
an excluded group. This prima facie showing may be made 
by showing 1) that the state has exercised its peremptory 
challenges to remove members of a cognizable group from 
the jury panel, and 2) that these facts and any other rel- 
evant circumstances raise an inference that the state used 
its challenges to exclude members of the panel solely on 
account of their membership.in the excluded group. State 
v, Gonzales, 1991-NMCA-007, 111 N.M. 590, 808 P.2d 40, 
cert. denied, 111 N.M. 416, 806 P.2d 65, modified, State v. 
Dominquez, 1993-NMCA-042, 115 N.M. 445, 853 P.2d 147. 

The rights of an accused in respect to the panel 
and final jury are (1) that there be no systematic, inten- 
tional exclusion of any section of the community and (2) 
that there be left as fitted for service no biased or preju- 
diced person. State v, Ortiz, 1975-NMCA-112, 88 N.M. 370, 
540 P.2d 850. 

Panel, not actual jury, must reflect community 
population, — There is no requirement that petit juries 
actually chosen must mirror the community and reflect 
the various distinctive groups in the population. Defen- 
dants are not entitled toa jury of any particular composi- 
tion, but the jury wheels, pools of names, panels or veni- 
res from which juries are drawn must not systematically 
exclude distinctive groups in the community and thereby 
fail to be reasonably representative thereof. State v, Ortiz, 
1975-NMCA-112, 88 N.M. 370, 540 P.2d 850. 

Excusing jurors opposed to capital punishment. 
— Allowing the prosecutor in a first-degree murder trial 
to voir dire prospective jurors on their feelings regarding 
capital punishment and excusing for cause those jurors 
who were opposed to capital punishment did not deprive 
defendant of his right to trial by a cross-section of the 
community. State v, Ortiz, 1975-NMCA-112, 88 N.M. 370, 
540 P.2d 850. 

The trial court did not err in denying the defendant's 
objection to the state's use of peremptory challenges to re- 
move potential jurors who were reluctant to impose capi- 
tal punishment. State v. Clark, 1999-NMSC-035, 128 N.M. 
119, 990 P.2d 793. 
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Striking black prospective jurors for trial of His- 
panic defendant. — Prosecutor's use of peremptory 
challenges to strike the only two blacks who had a chance 
to serve on the jury unconstitutionally deprived Hispanic 
defendant of a jury reflecting a representative cross sec- 
tion of the community. State v. Aragon, 1989-NMSC-077, 
109 N.M. 197, 784 P.2d 16. 

Juror's unassertiveness. — The prosecution's pe- 
remptory challenge to remove the only black juror who 
could have served on the jury panel based on the prospec- 
tive juror's failure to make eye contact and lack of asser- 
tiveness was not shown to be purposeful discrimination 
or to be unsupported by substantial evidence. State v. 
Jones, 1996-NMCA-020, 121 N.M. 383, 911 P.2d 891, aff'd, 
1997-NMSC-016, 123 N.M. 73, 934 P.2d 267. 

No absolute right to jury of certain county. — The 
framers of the New Mexico constitution sought to guar- 
antee the right to trial by an impartial jury, rather than 
an absolute right to trial by a jury of the county wherein 
the crime is alleged to have occurred. State v. Lopez, 
1973-NMSC-041, 84 N.M. 805, 508 P.2d 1292. 

No right to have certain number of persons 
from particular precinct on jury. State v. Williams, 
1966-NMSC-145, 76 N.M. 578, 417 P.2d 62. 

Unintentional exclusion of political party mem- 
bers from jury wheel permissible. Defendants' 
contention that the method of selecting names for the 
jury wheel precludes selection of a fair and impartial 
jury, where that jury wheel does not include the names 
of any members of their political group, is without merit 
where there is no showing that there was an intentional 
exclusion of party members as a group. State v. Lopez, 
1981-NMCA-066, 96 N.M. 456, 631 P.2d 1324. 

As is exclusion of nonvoting registered voters. 
— Where there is no proof that registered voters who do 
not vote are a "distinctive" or "cognizable" group which 
has been systematically excluded or substantially under- 
represented, the exclusion is not unconstitutional. State v. 
Lopez, 1981-NMCA-066, 96 N.M. 456, 631 P.2d 1324. 


D, JUROR CONDUCT. 


Juror interruption during opening statement. — 
Where, during the trial of the defendant for a brutal mur- 
der, the trial judge stopped the proceedings during open- 
ing statements because a juror signaled for the judge's 
attention; the judge conducted an individual voir dire 
of the juror in chambers where the juror stated that the 
juror was physically affected by the opening statements 
and was unable to continue sitting through the trial; the 
judge excused the juror for cause; and the remaining 
jurors were not distracted by the.interruption, the trial 
court did not err by denying the defendant's motion for a 
mistrial. State v. Gallegos, 2009-NMSC-017, 146 N.M, 88, 
206 P.3d 993. 

Juror questions about a plea bargain. — Where, 
during the trial of the defendant for a brutal murder, two 
jurors asked the bailiff if there was any chance that the 
case would be resolved by a plea bargain; after voir dire 
of the jurors, none of the jurors indicated that they had 
made up their minds about the trial; and the trial judge 
reminded .the jurors not to discuss the case with anyone 
else, including the court staff, the trial court's failure to 
declare a mistrial was not fundamental error. State v. Gal- 
legos, 2009-NMSC-017, 146 N.M. 88, 206 P.3d 993. 

It is the duty of a juror to make full and truthful 
answers to such questions as are asked, neither falsely 
stating any fact nor concealing any material matter. 
Mares v. State, 1971-NMSC-106, 83 N.M. 225, 490 P.2d 
667, rev'g 1971-NMCA-085, 82 N.M. 682, 486 P.2d 618, 

New trial awarded for false answers by juror. — If 
a juror falsely represents his interest or situation or con- 
ceals a material fact relevant to the controversy, and such 
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matters, if truthfully answered, might establish prejudice 
or work a disqualification of the juror, the party misled 
or deceived thereby, upon discovering the fact of the ju- 
ror's incompetency or disqualification after trial, may as- 
sert that fact as ground for and obtain a new trial, upon 
a proper showing of such facts, even though the bias or 
prejudice is not shown to have caused an unjust verdict, it 
being sufficient that a party, through no fault of his own, 
has been deprived of his constitutional guarantee of a 
trial of his case before a fair and impartial jury. Mares v. 
State, 1971-NMSC-106, 83 N.M. 225, 490 P.2d 667, rev'g 
1971-NMCA-085, 82 N.M. 682, 486 P.2d 618. 

Concealing bias destroys integrity of jury. — The 
integrity of a jury is destroyed if one of the jurors serves 
while concealing bias. State v. Chavez, 1967-NMSC-228, 
78 N.M. 446, 432 P.2d 411. 

Conversing with juror in absence of defendants. 
— Where, after the jury was selected but before it was 
sworn, one juror wanted to tell the trial court that she 
feared the other jurors were not intelligent enough to 
decide the case, in the presence of all counsel and defen- 
dants, and before anyone knew what the juror wanted, 
the participants decided that only the trial court and 
counsel would talk with the juror, and both counsel, by 
their remarks after the conversation, expressed satisfac- 
tion with the jury and with this particular juror, error, if 
any, in conversing with the juror in the absence of defen- 
dants was both harmless and invited. State v. Ramming, 
1987-NMCA-067, 106 N.M. 42, 738 P.2d 914, cert. denied, 
106 N.M. 7, 738 P.2d 125, cert. denied, 484 U.S. 986, 108 S, 
Ct. 503, 98 L. Ed. 2d 501 (1987). 

Misconduct involving information learned at 
trial. — A juror who first fabricated a story as to the de- 
fendant's alibi and told it to the jury, and then perjured 
herself under oath regarding that story during the initial 
hearing on a motion for a new trial, was not disqualified. 
Her fellow jurors were unaffected by her comments and 
her misconduct was motivated only by her appraisal of the 
evidence heard at trial and her desire for peer recognition, 
and was not clearly the product of personal experience or 
the gathering of extraneous information that would have 
disqualified her from serving and deliberating as one of 
the 12-person jury. State v. Sacoman, 1988-NMSC-077, 
107 N.M. 588, 762 P.2d 250. 

Juror's lack of knowledge of English. — It would be 
a violation of this section and N.M. Const., art. II, § 12 to 
allow one unqualified juror to serve in a criminal cause for 
the reason that any verdict rendered in such a situation 
would be less than unanimous; and a juror who did not 
possess a working knowledge of English would be unable 
to serve, in the absence of an interpreter, because he could 
not possibly understand the issues or evaluate the evi- 
dence to arrive at an independent judgment as to the guilt 
or innocence of the accused. When the court learned in 
the midst of the jury's deliberations that one juror did not 
understand English very well, it should have conducted a 
summary hearing to determine for itself the ability of the 
juror in question to understand English. State v. Gallegos, 
1975-NMCA-125, 88 N.M. 487, 542 P.2d 882, cert. denied, 
89 N.M. 6, 546 P.2d 71. 


X. VENUE. 


The word "trial" in criminal procedure means the 
proceedings in open court after the pleadings are finished 
and the prosecution is otherwise ready, down to and in- 
cluding the rendition of the verdict; and the term "trial" 
does not extend to such preliminary steps as the arraign- 
ment and giving of the pleas, nor does it comprehend a 
hearing in error. State v. Eckles, 1968-NMSC-079, 79 N.M. 
138, 441 P.2d 36. 

Word "district" does not mean "judicial district," 
but simply means territory over which court may have 
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jurisdiction. State v. Balles, 1918-NMSC-054, 24 N.M. 16, 
172 P. 196. 

No absolute common-law right to jury of county 
where offense committed. — The right of a trial by jury 
as that right was known at the time of the adoption of the 
constitution did not include’an absolute right to a trial 
by a jury of the county where the offense was committed, 
but that the right was conditioned upon the possibility of 
a fair and impartial trial being had in that county. State 
v. Valdez, 1972-NMCA-014, 83 N.M. 632, 495 P.2d 1079, 
aff'd, 1972-NMSC-029, 83 N.M. 720, 497 P.2d 231, cert. de- 
nied, 409 U.S. 1077, 93 S, Ct. 694, 34 L. Ed. 2d 666 (1972). 

‘Proper venue when elements of offense committed 
in different counties. — In the event elements of a crime 
were committed in different counties, the trial may be had 
in any county in which a material element of the crime 
was committed. Interfering with or depriving a custodial 
parent of their right to custody is an essential element of 
the crime of custodial interference as are the methods for 
accomplishing the interference or deprivation. Because de- 
privation is an element, where the person was deprived of 
the right of custody establishes a proper venue for the trial 
of the offense of custodial interference. State v. Lefthand, 
2015-NMCA-117, cert. denied, 2015-NMCERT-011. 

Where defendant violated an order of custody, issued 
by a Taos county district court, by depriving the father 
of the child of his right to custody, the father's right to 
custody exists with him in his county of residence, the 
county in which he was given custody, and the county 
in which he was deprived of the custody of his son. Un- 
der the custodial interference statute, 30-4-4 NMSA 
1978, a person may. be charged in the place where the 
harm sought to be prevented by the statute results, 
and therefore venue may lie in Taos county district 
court. State v, Lefthand, 2015-NMCA-117, cert. denied, 
2015-NMCERT-011, 

Prosecution for violation of municipal ordi- 
nance must be laid in municipality where the vio- 
lation presumably occurred, City of Roswell v. Gallegos, 
1966-NMSC-246, 77 N.M. 170, 420 P.2d 438. 

Venue improper where offenses completed be- 
fore reaching county. — Where the first six criminal 
sexual penetration offenses were completed before reach- 
ing Bernalillo county, trial in Bernalillo county as to those 
offenses was improper. State v. Ramirez, 1978-NMCA-102, 
92 N.M. 206, 585 P.2d 651, 

Removal is a common-law right belonging to the 
New Mexico courts, and as such can be exercised by 
them in all cases, when not modified or controlled by 
state constitutional or statutory enactments. State v, Val- 
dez, 1972-NMCA-014, 83 N.M, 632, 495 P.2d 1079, aff'd, 
1972-NMSC-029, 83 N.M. 720, 497 P.2d 231, cert. denied, 
409 U.S. 1077, 93S, Ct. 694, 34 L. Ed. 2d 666 (1972). 

By the common law an accused had the right to be tried 
in the county in which the offense was alleged to have 
been committed, where the witnesses were supposed to 
have been accessible, and where he might have the benefit 
of his good character if he had established one there, but, 
if an impartial trial could not be had in such county, it 
was the practice to change the venue upon application of 
the people to some other county where such trial could be 
obtained. State v. Valdez, 1972-NMCA-014, 83 N.M. 632, 
495 P.2d 1079, aff'd, 1972-NMSC-029, 83 N.M. 720, 497 
P.2d 231, cert. denied, 409 U.S. 1077, 98 S. Ct. 694, 34 L. 
Ed. 2d 666 (1972). 

Court may change venue sua Le itee — There is 
nothing in the constitution or statutes limiting the in- 
herent power of the court to order.a change of venue sua 
sponte when an impartial trial cannot be had in a particu- 
lar district. State v. Valdez, 1972-NMCA-014, 83 N.M. 632, 
495 P.2d 1079, aff'd, 1972-NMSC-029, 83 N.M. 720, 497 
P.2d 231, cert. denied, 409 U.S. 1077, 93 S. Ct. 694, 34 L, 
Ed. 2d 666 (1972). 
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Motion for venue change by prosecution. — Trial 
court did not abuse its discretion in holding, following 
two highly publicized trials in Taos county, both of which 
ended in hung juries, that the prosecution was unable to 
obtain a fair trial in that county and the trial could be 
relocated. State v. House, 1999-NMSC-014, 127 N.M. 151, 
978 P.2d 967, cert. denied, 528 U.S. 894, 120 S. Ct. 222, 145 
L. Ed. 2d 186 (1999). 

Change of venue over defendant's objection. — 
Change of venue will lie in favor of state where impartial 
jury cannot be had in county where crime was allegedly 
committed. State v. Holloway, 1914-NMSC-086, 19 N.M. 
528, 146 P. 1066, 1915F L.R.A. 922 (1914), but see, State 
v. Tijerina, 1972-NMCA-169, 84 N.M. 482, 504 P.2d 642. 

Venue of criminal case may be changed on application 
of state, even over objection of defendant, when public 
excitement and local prejudice would prevent fair trial. 
State v. Archer, 1927-NMSC-002, 32 N.M. 319, 255 P. 396, 
but see, State v. Tijerina, 1972-NMCA-169, 84 N.M. 4382, 
504 P.2d 642. 

Any statute which authorizes a change of venue in a 
criminal case, on motion of the state, from one county to 
another, or from one judicial district to another against 
the objection of the defendant, is void because it is in con- 
flict with this section. State v. Tijerina, 1972-NMCA-169, 
84 N.M. 482, 504 P.2d 642, cert. denied, 417 U.S. 956, 948. 
Ct. 3085, 41.L. Ed. 2d 674 (1974). 

Unnecessary to allege venue in indictment. — 
Rule of trial court that it is unnecessary to allege venue 
in indictment or information does not conflict with this 
section, and objection not made until after plea of guilty 
and conviction is waived. State v. Joyce, 1936-NMSC-061, 
41 N.M. 4, 62 P.2d 1150; State v. Wallace, 1936-NMSC-059, 
41 N.M. 3, 62 P.2d 1150; State v. Bogart, 1936-NMSC-058, 
41 N.M. 1, 62 P.2d 1149, 

Objection that venue not alleged in indictment is 
waived if not made until after plea of guilty and convic- 
tion, State v. Joyce, 1936-NMSC-061, 41 N.M. 4, 62 P.2d 
1150; State v. Wallace, 1986-NMSC-059, 41. N.M. 3, 62 
P.2d 1150; State v. Bogart, 19836-NMSC-058, 41 N.M. 1, 
62 P.2d 1149. 

Waiver of constitutional vicinage. — Once defen- 
dant has successfully moved for a change of venue, he can- 
not subsequently claim a constitutional right to the origi- 
nal venue, as he has waived his right to trial in the county 
of constitutional vicinage, State v. House, 1999-NMSC-014, 
127 N.M. 151, 978 P.2d 967, cert. denied, 528 U.S. 894, 120 
S. Ct. 222, 145 L. Ed. 2d 186 (1999). ' 

Waiver of right of venue. — If defendant had any 
right to object to trial for murder in the federal court- 
house, she waived it by remaining silent until after her 
conviction. Smith v. State, 1968-NMSC- 144, 79 N.M. 4650, 
444 P.2d 961, 

Right to trial in the county or district in which the of- 
fense is alleged to have been committed is waived by fail- 
ure to make timely objection. City of Roswell v. Gallegos, 
1966-NMSC-246, 77 N.M. 170, 420 P.2d 438. 

Defendant's appearance and participation in prelimi- 
nary examination, making bond to appear before district 
court and, after disqualifying presiding judge, waiving 
right to jury trial, signing stipulation for another judge 
to try case and requesting a continuance, resulted in 
waiver of his right to object to venue. State v. Shroyer, 
1945-NMSC-014, 49 N.M. 196, 160 P.2d 444. 

The right to be tried in the county or district is a right or 
privilege to a particular venue which may be waived by an 
accused person in a number of ways, and when defendant 
goes to trial in another judicial district, without objection on 
his part, he has waived the privilege, and cannot be heard to 
say that the court trying him was without jurisdiction. State 
v. Lopez, 1973-NMSC-041, 84 N.M. 805, 508 P.2d 1292. 

This provision of the constitution confers a personal 
privilege of venue upon an accused, and that this privilege 
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may be waived, State v. Lopez, 1973-NMSC-041, 84 N.M. 
805, 508 P.2d 1292. 

To the extent that the language in State v. Glasscock, 
1966-NMSC-105, 76 N.M. 867, 415 P.2d 56 may suggest 
or be construed as holding that venue may not be waived, 
the opinion in that case is overruled. State v. Lopez, 
1973-NMSC-041, 84 N.M. 805, 508 P.2d 1292. 

Record need not show waiver. — The record need 
not affirmatively show that the trial court fully informed 
defendant of his right of venue and of his privilege to 
waive this right, or at least was advised that defendant 

‘had been so fully informed; that defendant then affir- 
matively waived this right; and that the trial court then 
announced its satisfaction as to the genuineness of this 
waiver. State v. Lopez, 1973-NMSC-041, 84 N.M. 805, 508 
P.2d 1292. 

Purpose of removal of causes. — All laws for re- 
moval of causes from one vicinage to another were passed 
for the purpose of promoting the ends of justice by getting 
rid of the influence of some local prejudice which might 
be supposed to operate detrimentally to the interests and 
rights of one or the other of the parties to the suit. State 
v. Valdez, 1972-NMCA-014,83 N.M. 632, 495 P.2d 1079, 
aff'd, 1972-NMSC-029, 83 N.M. 720, 497 P.2d 231, cert. de- 
nied, 409 U.S. 1077, 93S. Ct. 694, 34 L. Ed. 2d 666 (1972). 

Racial makeup of county. — Although defendant ar- 
gued he was prejudiced by prosecution's transfer of venue 
to a county with few Native Americans, he failed to present 
evidence of actual discrimination in the selection of the petit 
jury, and thus there was no constitutional violation. State v. 
House, 1999-NMSC-014, 127 N.M. 151, 978 P.2d 967. 

Right not denied by trial in federal courthouse. 
— Where the trial was before a jury of the county where 
crime was committed, and was presided over by the judge 
of the district in which the county is located, appellant was 
denied none of the rights guaranteed her by this section or 
N.M. Const., art. II, § 12, notwithstanding the trial was in 
a federal courthouse. Smith v. State, 1968-NMSC-144, 79 
N.M. 450, 444 P.2d 961. , 

Continuing crime. — Where police officer chased de- 
fendant, who was speeding, from Santa Fe county into Rio 
Arriba county where defendant was placed under arrest 
for an outstanding warrant, and where officer discovered 
drugs and drug paraphernalia during an inventory search 
of defendant's car, Santa Fe county venue was proper be- 
cause trafficking by possession with intent to distribute 
is a continuing offense which occurred in each county 
through which defendant traveled while in possession of 
the drugs. State v. Roybal, 2006-NMCA-043, 139 N.M. 341, 
132 P.3d 598, cert. denied, 2006-NMCERT-003, 189 N.M. 
353, 182 P.3d 1039. 


XI, PROSECUTOR CONDUCT. 


Prosecutor pointed out indicators of victim's 
truthfulness. — Where, in closing arguments, after the 
prosecutor stated that it was the jury's duty to determine 
the credibility of witnesses, the prosecutor stated that the 
prosecutor would point out indicators that would help 
the jury decide that the victim was not lying and that the 
victim was telling the truth; the prosecutor emphasized 
the victim's emotions while on the stand, the consistency 
of the victim's statements, and the absence of motive for 
the victim to be untruthful in the victim's account of the 
events, there was no prosecutorial misconduct because 
the prosecutor's statements regarding the victim's verac- 
ity were not personal opinions of the prosecutor as to the 
victim's credibility and were not intended to incite the 
passion of the jury, but were focused on specific indicators 
presented to the jury throughout the trial as evidence of 
the truthfulness of the victim's account. State v. Domin- 
guez, 2014-NMCA-064, cert. denied, 2014-NMCERT-005. 
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Evaluation of prosecutorial statements. — In de- 
termining whether prosecutorial statements constitute 
reversible error, the court considers whether the state- 
ments invade some distinct constitutional protection; 
whether the statements are isolated and brief, or repeated 
and pervasive; and whether the statements are invited 
by the defense. In applying these factors, the statements 
must be evaluated objectively in the context of the prose- 
cutor's broader argument and the trial as a whole. State v. 
Sosa, 2009-NMSC-056, 147 N.M. 351, 223 P.3d 348, rev'g 
2008-NMCA-1384, 145 N.M. 68, 193 P.3d 955. 

Prosecutorial statements. — Where defendant was 
convicted of sexual assault based on the victim's alleged 
inability to consent due to alcohol and perhaps drug- 
related intoxication; the trial court did not allow the 
victim to testify that the victim believed defendant had 
drugged the victim, but did allow:the victim to testify that 
the victim felt drugged and allowed expert testimony re- 
garding the nature and effects of date-rape drugs gener- 
ally; in the state's initial closing argument, the prosecutor 
conceded the absence of any direct evidence of drugging, 
but reminded the jury of the circumstantial evidence of 
drugging; in response, defense counsel claimed there was 
no proof of drugs; and in rebuttal, the prosecutor stated 
that "Defense counsel says, no evidence of date rape drug. 
That is wrong. The judge wouldn't allow things — wouldn't 
allow you to hear things that you are not allowed to con- 
sider in evidence. That wouldn't come in," and then re- 
ferred to the circumstantial evidence that supported a 
drugging theory; defense counsel did not object to the pros- 
ecutor's statements; the trial court did not intervene and 
admonish the prosecutor with regard to the prosecutor's 
statements; defense counsel did not mention the prosecu- 
tor's statements in defendant's motion for a new trial; the 
state's overwhelming evidence showed that defendant 
admitted to certain sexual acts with the victim and that 
the victim's extreme intoxication by alcohol impaired the 
victim's ability to consent; and defendant claimed that the 
prosecutors statement implied that drugging evidence did 
exist, but had been withheld from the jury by the court, 
the prosecutor's statements did not constitute fundamen- 
tal error. State v. Sosa, 2009-NMSC-056, 147 N.M. 351, 
223 P.8d 348, rev'g 2008-NMCA-134, 145 N.M. 68, 193 
P.3d 955. 

Where the defendant's defense to DWI was his allega- 
tion that he left the scene of the accident and encountered 
a group of men drinking vodka and that he drank a large 
quantity of vodka with them for about thirty minutes, 
the prosecutor's statement in closing argument that the 
defendant did not tell the police officers anything about 
drinking vodka with others related to the defendant's 
pre-arrest silence and did not violate the defendant's fifth 
amendment rights. State v. Bullcoming, 2008-NMCA-097, 
144 N.M. 546, 189 P.3d 679, aff'd on other grounds, 2010 
NMSC-007, 147 N.M. 487, 226 P.3d.1. 

In a prosecution for criminal sexual contact of a mi- 
nor and criminal sexual penetration, prosecutor's as- 
sertions that nothing the jury could do would dimin- 
ish the mental anguish of the victims, but that the 
jury could "make it a lot worse"; inviting the jurors to 
imagine whether they would have screamed, "at least 
in your head", if they had been similarly assaulted as 
young children; and, asking the jurors to give the case 
the same consideration as if their relatives were the 
victims, although improper, were not sufficiently egre- 
gious, pervasive or prejudicial to deprive defendant of 
a fair trial. State v. Paiz, 2006-NMCA-144, 140 N.M. 
815, 149 P.3d 579, cert. denied, 2006-NMCERT-011, 140 
N.M. 846, 149 P.3d 943. 

Where, in closing arguments, the prosecutor stated that 
the victim's rights in Article II, Section 24 of the New 
Mexico constitution take precedence over the trial rights 
of criminal defendants, the statements were improper, but 
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did not deprive the defendant of a fair trial. State v. Dom- 
bos, 2008-NMCA-035, 148 N.M. 668, 180 P.3d 675, cert. 
denied, 2008-NMCERT-002, 143 N.M. 666, 180 P.3d 673. 

Where, during defendant's trial for impersonating a 
peace officer by pretending to be a border patrol agent, 
witnesses testified that defendant had stated that de- 
fendant had been enrolled in the border patrol academy 
and had left due to the death of defendant's father; and 
during closing argument, the prosecutor discussed de- 
fendant's credibility and claims that defendant left the 
academy because of the death of defendant's father and 
stated that "he had to kill his father", there was not a 
substantial likelihood that the statement prejudiced the 
jury so as to deny defendant a fair trial. State v. Ramos- 
Arenas, 2012-NMCA-117, 290 P.3d 7338, cert. denied, 
2012-NMCERT-010, 297 P.3d 332. 

Prosecutor's comments on defendant's courtroom 
demeanor was improper. — Where defendant was tried 
before a jury on charges of criminal sexual penetration 
in the first degree, kidnapping in the first degree, armed 
robbery, aggravated burglary and criminal sexual contact, 
and where during closing argument the prosecutor com- 
mented on defendant's courtroom demeanor while the 
victim was testifying, claiming that defendant's failure to 
look at the victim was evidence of defendant's guilt, the 
district court erred in overruling defense counsel's objec- 
tion and in denying defense counsel's motion for a mis- 
trial because the closing argument had no purpose other 
than to invite the jury to draw an adverse conclusion from 
defendant's failure to testify and explain why he would 
not look at the victim as she testified. Moreover, the argu- 
ment was not brief and isolated because the prosecutor 
repeated the improper comment after the district. judge 
overruled defense counsel's objection, and the state failed 
to meet its burden in demonstrating that there was no 
reasonable probability that the comment on defendant's 
right to silence affected the jury's verdict. State v. Sena, 
2020-NMSC-011, rev'g in part 2018-NMCA-0387, 419 P.3d 
1240. 

Characterizing police officer's testimony as 
"wrong". — Where the prosecuting attorney asked the 
defendant if a police officer's testimony was "wrong", the 
question was improper and the trial court should have sus- 
tained defense counsel's objection to the question, State v. 
Soto, 2007-NMCA-077, 142 N.M. 32, 162 P.3d 187, cert. de- 
nied, 2007-NMCERT-006, 142 N.M. 15, 162 P.3d 170. 

Prosecutor's improper questions were harmful er- 
ror. — Where the prosecuting attorney improperly asked 
the defendant if a police officer's testimony was "wrong"; 
the bulk of the state's evidence rested on the officer's tes- 
timony; and the improper question reflected on the cred- 
ibility of the officer's testimony, the prosecutor's question 
in regard to the veracity and credibility of the officer's tes- 
timony was not harmless beyond a reasonable doubt. State 
v. Soto, 2007-NMCA-077, 142 N.M. 32, 162 P.3d 187, cert. 
denied, 2007-NMCERT-006, 142 N.M. 15, 162 P.3d 170. 

Injection of facts and argument not supported by 
evidence constituted prosecutorial misconduct. — 
Where, during closing arguments of defendant's trial for 
driving while under the influence of intoxicating liquor, 
the prosecutor made multiple comments that the amount 
of alcohol defendant testified to drinking could not have 
resulted in the tested blood alcohol content (BAC) read- 
ings of .12 and .13 forty minutes after consumption, not- 
withstanding the fact that the state was barred from so- 
liciting a response by the arresting officer regarding the 
relationship between defendant's BAC and the number 
of drinks defendant consumed prior to testing, defendant 
was deprived of a fair trial due to prosecutorial miscon- 
duct deprived, because the prosecutor attempted to in- 
ject scientific facts that were not in evidence regarding a 
subject matter that would have required qualified expert 
opinion testimony. State v. Montgomery, 2017-NMCA-065. 
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Curative instruction was sufficient to correct im- 
permissible closing argument. Where defendant 
was charged with battery on a peace officer following an 
altercation between defendant and a corrections officer, 
during which defendant head-butted the officer in the 
mouth, causing a chipped tooth and a lacerated lip, and 
where, at trial, the prosecutor, in closing argument, im- 
permissibly characterized certain evidence as "relevant", 
the district court did not abuse its discretion in denying 
defendant's motion for mistrial, because the district court 
took immediate action to correct the error by issuing a cu- 
rative instruction and juries are presumed to follow such 
instructions. State v, Salas, 2017-NMCA-057, cert. denied. 

Prosecutor's comment questioning the credibil- 
ity of defendant's testimony was not improper. — 
Where defendant was charged with battery on a peace 
officer following an altercation between defendant and a 
corrections officer, during which defendant head-butted 
the officer in the mouth, causing a chipped tooth and a 
lacerated lip, and where, at trial, the prosecutor, in closing 
argument, stated that defendant's "story was made out 
of whole cloth", defendant was not entitled to a mistrial 
or curative instruction, because where a case essentially 
revolves around which of two conflicting stories is true, a 
party may reasonably infer and argue that the other side 
is lying, and the prosecutor in this case merely questioned 
the credibility of defendant's testimony in light of other 
evidence. State v. Salas, 2017-NMCA-057, cert. denied. 

Prosecutorial misconduct reviewed by writ of 
certiorari. — The supreme court had jurisdiction by writ 
of certiorari to review defendant's claim he was denied 
a fair trial because of prosecutorial misconduct. State v. 
Ashley, 1997-NMSC-049, 124 N.M. 1, 946 P.2d 205. 

Prosecutorial misconduct. — Where defendant, who 
was initially stopped for not wearing a seatbelt during a 
routine seatbelt enforcement operation, was charged with 
DWI; during defense counsel's closing argument, defense 
counsel noted that the state had presented no evidence 
regarding the underlying seatbelt violation; in rebuttal, 
the prosecutor told the jury that defense counsel had lied 
when commenting on the absence of a seatbelt citation, 
while simultaneously waiving a copy of the seatbelt viola- 
tion citation, which had not been introduced into evidence, 
in front of the jury; the trial court instructed the jury to 
disregard the prosecutor's statement accusing defense 
counsel of lying, because the prosecutor's actions were lim- 
ited in scope and duration and because the seatbelt viola- 
tion issue was peripheral to the evidence presented and 
the elements of DWI, the trial court's curative instruction 
was a sufficient response, the prosecutor's actions did not 
deprive defendant of a fair trial, and the trial court prop- 
erly denied defendant's motion for mistrial. State v, Tor- 
res, 2012-NMSC-016, 279 P.3d 740. 

Where, in closing arguments, the prosecutor referred 
to the defendant as "vile", a "sexual deviant" and a 
"sick" person, the statements were improper, but did not 
deprive the defendant of a fair trial. State v. Dombos, 
2008-NMCA-035, 143 N.M. 668, 180 P.3d 675, cert. denied, 
2008-NMCERT-002, 143 N.M, 666, 180 P.3d 673. 

Where the defendant's theory of the case was that when 
the defendant fired the gun at the victim, the defendant 
did not intend to kill the victim but rather to shoot the vic- 
tim in the leg, and in closing argument the prosecutor said 
to the jury "don't point a gun to something you don't want 
to shoot, and don't shoot at something you don't intend 
to kill", the prosecutor used the fact that the defendant 
pointed a gun and shot the victim in order to argue that 
the jury should. infer an intent to kill and the trial court 
did not abuse its discretion by refusing to declare a mis- 
trial and by failing to offer a curative instruction. State v, 
Perry, 2009-NMCA-052, 146 N.M. 208, 207 P.3d 1185. 

Where defendant was convicted of first degree crimi- 
nal sexual penetration and third degree criminal sexual 
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contact of a minor; defendant alleged that the prosecu- 
tor improperly commented on defendant's right to coun- 
sel, because on cross-examination of defendant's mother, 
in an attempt to establish that defendant's mother 
was biased in defendant's favor, the prosecutor asked 
whether defendant's parents were paying defendant's 
attorney's fees and whether defendant's mother would 
be willing to help defendant in time of need; defendant 
alleged that the prosecutor attacked the integrity of de- 
fense counsel when the prosecutor implied that defense 
counsel was concealing evidence by prefacing a question 
to defendant's expert with the statement "isn't it true 
you told me before when I had a chance to interview you 
in the hall a couple of days ago"; defendant alleged that 
the prosecutor shifted the burden of proof by making a 
statement when defendant moved the admission of re- 
cords into evidence that "the jury can decide for them- 
selves if they're competent or not"; defendant: alleged 
that the prosecutor appealed to the passions of the jury 
when the prosecutor said in response to a statement 
made by the victim's father on cross-examination that 
"I'm just trying to defend your daughter"; and defendant 
alleged that the prosecutor appealed to the passions of 
the jury when the prosecutor asked defendant "assum- 
ing for a minute you did sexually abuse" the victim, the 
prosecutor's improper conduct did not deprive defendant 
of a fair trial. State v. Tafoya, 2010-NMCA-010, 147. N.M. 
602, 227 P.3d 92, cert. denied, 2009-NMCERT-012, 147 
N.M. 600, 227 P.3d 90. 

Questioning defendant's rights improper. — The 
prosecutor's questioning of the defendant concerning 
his right to sit at the counsel table and hear everybody 
testify before he told his story was improper. State v. 
Carrasco, 1996-NMCA-114, 122 N.M. 554, 928 P.2d 939, 
rev'd in part, aff'd in part, 1997-NMSC-047, 124 N.M. 64, 
946 P.2d 1075. 

Isolated comment made during closing argument 
is not sufficient to warrant reversal. — In defendant's 
trial for contributing to the delinquency of a minor, the 
prosecutor's comment in closing argument that defen- 
dant was a "two-time felon" did not deprive defendant of 
a fair trial, because the prosecutor's statements regarding 
defendant's criminal history referenced properly admit- 
ted evidence and did not constitute improper propensity 
evidence, the prosecutor's mention of defendant's history 
was not the primary focus of the state's closing argument, 
and it did not clearly impact the jury's verdict; the general 
rule is that an isolated comment made during closing ar- 
gument is not sufficient to warrant reversal. State v. Lo- 
zoya, 2017-NMCA-052, cert. denied. 

Commenting on the demeanor of a non-testifying 
defendant. — Where defendant was charged with crimi- 
nal sexual penetration, kidnapping, armed robbery, aggra- 
vated burglary, and criminal sexual contact, and where, 
during the state's closing argument at defendant's trial, 
the prosecutor commented on defendant's demeanor dur- 
ing the victim's testimony, it was improper for the pros- 
ecutor to comment on the demeanor of a non-testifying 
defendant, because it is neither probative of innocence or 
guilt, nor is it evidence that an appellate court can prop- 
erly review. The error, however, did not warrant reversal 
because the prosecutor's brief comments were confined 
to closing argument, the court advised the jury that its 
consideration of defendant's courtroom demeanor should 
be limited to its own observations, and, in the context of 
the entire trial, the state presented significant evidence of 
defendant's guilt. State v. Sena, 2018-NMCA-037, rev'd in 
part by 2020-NMSC-011. 

Imposing costs against state. — The rule in criminal 
cases is the same as that which is expressed for civil cases, 
in that a defendant's costs may be imposed against the 
state, its officers or agencies, only to the extent permitted 
by law, 1953-54 Op. Att'y Gen. No. 54-6035. 
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The state is entitled to a preliminary examination 
notwithstanding a waiver of the same’ by the accused. 
1965 Op. Att'y Gen. No. 65-149. 

Specific areas of inquiry established by statute. 
— In New Mexico, a grand jury may not lawfully inquire 


- into any matter whatsoever. Specific areas of inquiry by a 
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grand jury are established by statute. 1982 Op. Att'y Gen. 
No. 82-14. 

Imprisonment contingent on assistance. — The 
sixth amendment to the United States constitution and 
this section guarantee the assistance of counsel to an 
accused, Courts have interpreted these provisions as 
requiring that no indigent criminal, whether accused of 
a felony or misdemeanor, may be sentenced to a term of 
imprisonment unless the state has afforded the accused 
the right to assistance of appointed counsel. 1987 Op. 
Att'y Gen. No. 87-43. 

No indigent criminal defendant may be sentenced to a 
term of imprisonment unless the state has afforded him 
the right to assistance of appointed counsel in his defense. 
1981 Op. Att'y Gen. No, 81-04. 

Indigent defendant has the right to have sub- 
poenas served upon his witnesses by a sheriff without 
paying to that sheriff a fee for such service, or mileage 
expenses. 1953-54 Op. Att'y Gen. No. 54-6035. 

Right of venue distinguished from magistrate's 
territorial jurisdiction. — The defendant's personal 
right of venue is a legal concept, separate and distinct 
from the territorial jurisdiction of the magistrate, and a 
statute affecting one does not necessarily affect the other. 
1979 Op. Att'y Gen. No. 79-12. i 

Procedure regarding telephone testimony. — Any 
permissible use of telephone testimony in court proceed- 
ings would depend on the specific facts and circumstances 
involved. Assuming that such testimony is appropriate in 
some circumstances, the conclusion that a deposition wit- 
ness must take an oath and testify in the presence of an 
authorized officer also would apply to any testimony that 
a witness gives to the court over the telephone. 1988 Op. 
Att'y Gen. No. 88-81. 

Law reviews. — For article, "Approaching Statutory 
Interpretation in New Mexico," see 8 Nat. Resources J. 
689 (1968). 

For comment, "McGuinness v. State: Limiting the Use of 
Depositions at Trial," see 10 N.M. L. Rev. 207 (1979-1980), 

For comment, "The Use of an Information Following 
the Return of.a Grand Jury No Bill: State v. Joe Nestor 
Chavez," see 10 N.M. L. Rev. 217 (1979-1980). 

For note, "Criminal Procedure - Grand Jury - Inadmissi- 
ble Evidence, Due Process," see 11 N.M. L. Rev. 451 (1981). 

For note, "Custodial Interrogation in New Mexico: State 
v. Trujillo," see 12 N.M. L. Rev. 577 (1982). 

For comment, "Procedural and Substantive Rights to 
the Media Govern Requests to Restrict News Coverage of 
Criminal Cases: State ex rel. New Mexico Press Ass'n v. 
Kaufman," see 14.N.M. L. Rev. 401 (1984). 

For article, "Separation of Powers and the Judicial Rule- 
Making Power in New Mexico: The Need for Prudential 
Restraints," see 15 N.M. L. Rev. 407 (1985). 

For note, "Striking the Right Balance in New Mexico's 
Rape Shield Law - State v. Johnson," see 28 N.M. L. Rev. 
611 (1998). 

For note, "Curbing Prosecutorial Power-Right to Waive 
Preliminary Hearing Remains Within Discretion of De- 
fendant - State ex rel. Whitehead v. Vescovi-Dial," see 29 
N.M..L. Rev. 445 (1999). 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 21A 
Am. Jur, 2d Criminal Law §§ 632 to 1021; 38 Am. Jur, 2d 
Grand Jury §§ 3, 4, 16; 41 Am. Jur. 2d Indictments and 
Informations § 4 et seq.; 47 Am. Jur, 2d Jury § 6 et seq.; 75 
Am. Jur. 2d Trial §§ 180, 182, 192, 196, 200, 205; 206, 228; 
81 Am. Jur, 2d Witnesses §§ 1 to 3, 7, 802, 803, 812, 860, 

Exclusion of public during criminal trial, 48 A.L.R.2d 1436. 
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Suppression before indictment or trial of confession un- 
lawfully obtained, 1 A.L.R.2d 1012. 

Waiver of privilege against self-incrimination in ex- 
change for immunity from prosecution, as barring reas- 
sertion of privilege on account of prosecution in another 
jurisdiction, 2 A.L.R.2d 631. 

Duty to advise accused as to right to assistance of coun- 
sel, 3 A.L.R.2d 1003. 

Bill of particulars, right to, 5 A.L.R.2d 444. 

Use in subsequent prosecution of self-incriminating tes- 
timony given without invoking privilege, 5 A.L.R.2d 1404. 

Exclusion of women from grand or trial jury panel in 
criminal case as violation of constitutional rights of accused 
or as ground for reversal of conviction, 9 A.L.R.2d 661. 

Power of prosecuting attorney to extend immunity 
from prosecution to witness claiming privilege against 
self-incrimination, 18 A.L.R.2d 1439, 4 A.L.R.4th 617, 4 
A.L.R.4th 1221, 

Pretrial requirement that suspect or accused wear 
or try on particular apparel as violating constitutional 
rights, 18 A.L.R.2d 796. 

Right of witness to refuse to answer, on the ground of 
self-incrimination, as to: membership in or connection 
with party, society or similar organization or group, 19 
A.L.R.2d 388. 

Absence of accused at return of verdict in felony case, 
23 A.L.R.2d 456, 

Fingerprints, palm prints or bare footprints as evidence, 
28 A.L.R.2d 1115, 45 A.L.R.4th 1178. 

Validity and construction of statutes providing for psy- 
chiatric examination of accused to determine mental:con- 
dition, 32 A.L.R.2d 434. 

Cross-examination of witness in criminal case as to 
whether, and with whom, he has talked about or discussed 
the facts of the case, 35 A.L.R.2d 1045. 

Blood grouping tests, 46 A.L.R.2d 
A.L.R.4th 579, 

Sufficiency of witness's claim of privilege, 51 A.L.R.2d 
1178. 

Right of indigent defendant in criminal case to aid of 
state as regards new trial or appeal, 55 A.L.R.2d 1072. 

Waiver: right to waive indictment, information or other 
formal accusation, 56 A.L.R.2d 837. 

Speedy trial, waiver or loss of accused's right to, 57 
A.L.R.2d 302. 

Cross-examination of prosecution's witness as to his mo- 
tive for testifying, preventing or limiting, 62 A.L.R.2d 610. 

Counsel's right,in criminal prosecution to argue law or 
to read lawbooks to the jury, 67 A.L.R.2d 246. 

Privilege of party, witness or attorney while going to, at- 
tending or returning from court as extending to privilege 
from arrest for crime, 74 A.L.R.2d 592, 

Incompetency of counsel chosen by accused as affect- 
ing validity of conviction, 74 A.L/R.2d 1390, 34 A.L.R.3d 
470, 2 A.L.R.4th 27, 2 A.L.R.4th 807, 13 A.L.R.4th 533, 15 
A.L.R.4th 582, 18 A.L.R.4th 360, 26 A.L.R. Fed. 218, 53 
A.L.R. Fed. 140. 

Jurisdiction or power of grand jury after expiration of 
term of court for which organized, 75 A.L.R.2d 544. 

Right not to testify, duty of court to inform accused who 
is not represented by counsel, 79 A.L.R.2d 643. 

Deaf, mute or blind person, criminal trial of, as satisfy- 
ing right to confront witnesses, 80 A.L.R.2d 1084. 

Propriety of criminal trial of one under influence of 
drugs or intoxicants at time of trial, 83 A.L.R.2d 1067. 

Speedy trial, delay between filing of complaint or other 
charge and arrest of accused as violation of right to, 85 
A.L.R.2d 980. 

Calling accused's counsel as a prosecution witness as 
improper deprivation of right to counsel, 88 A.L.R.2d 796. 

Constitutionally protected right of accused indigent 
to appointment of counsel in state court prosecution, 93 
A.L.R.2d 747. 
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Accused's right.to assistance of counsel at or prior to 
arraignment, 5 A.L.R.3d 1269, ‘ 

Scope and extent, and remedy or sanctions for infringe- 
ment, of accused's right to communicate with his attorney, 
5 A.L.R.3d 1360. 

Right of accused in state courts to inspection or disclo- 
sure of evidence in possession of prosecution, 7 A,L.R.3d 8. 

Right of defendant in criminal case to inspection of 
statement of prosecution's witness for purposes of cross- 
examination or impeachment, 7 A.L.R.3d 181, 

Plea of guilty or conviction as resulting in loss of privi- 
lege against self-incrimination as to crime in question, 9 
A.L.R.3d 990. 

Accused's right to interview witness held in public cus- 
tody, 14 A.L.R.3d 652. 

Power of court to make or permit amendment of indict- 
ment, 17 A.L.R.3d 1181, 

Accused's right to inspection of minutes of state grand 
jury, 20 A.L.R.3d 7. 

Propriety and prejudicial effect of counsel's represent- 
ing defendant in criminal case notwithstanding counsel's 
representation or former representation of prosecution 
witness, 27 A.L.R.8d 1431. 

Validity. of grand jury indictment where grand jury 
heard an incompetent witness, 39 A.L.R.3d 1064. 

. Propriety of requiring accused to give handwriting ex- 
ample, 43 A.L.R.3d 653. 

Right of indigent defendant to assistance of counsel in 
proceedings to revoke probation, 44 A.L.R.3d 306, 

Determination of indigency of accused entitling him to 
appointment of counsel, 51 A.L.R.3d 1108. 

Necessity of alleging in indictment or information the 
limitation of actions - tolling the facts, 52 A.L.R.3d 922. 

Right to counsel in contempt proceedings, 52 A.L.R.3d 
1002. 

Power of court to control evidence or witnesses going 
before grand jury, 62 A.L.R,3d 1316. 

Right in child custody proceedings to cross-examine in- 
vestigatory officer whose report is used by the court in its 
decision, 59 A.L.R.3d 1337. 

Contempt: refusal to. answer questions before state 
grand jury as direct contempt of court, 69 A.L.R.3d 501. 

Construction and application of state equal rights 
amendments forbidding determination of rights based on 
sex, 90 A.L.R.38d 150, 

Use of abbreviation in indictment or information, 92 
A.L,R.3d 494. 

Accused's right to represent himself in state criminal 
proceeding - modern state cases, 98 A.L.R.3d 13. 

Right to cross-examine prosecuting witness as to his 
pending or contemplated civil action against-accused for 
damages arising out of same transaction, 98 A.L.R.3d 1060. 

Excusing, on account of public, charitable, or educa- 
tional employment, one qualified and not specifically ex- 
empted as juror in state criminal case as ground of com- 
plaint by accused, 99 A.L.R.3d 1261. 

Venue in rape cases where crime is committed partly in 
one place and partly in another, 100 A.L.R.3d 1174. 

Modern status of rules and standards in state courts as 
to adequacy of defense counsel's representation of crimi- 
nal client, 2 A.L.R.4th 27. 

Waiver or estoppel in incompetent legal representation 
cases, 2 A.L.R.4th 807. 

Propriety of requiring criminal defendant to ex- 
hibit self, or perform physical act, or participate in 
demonstration, during trial and in presence of jury, 3 
A.L.R.4th 374. 

Adequacy of defense counsel's representation of crimi- 
nal client regarding right to and incidents of jury trial, 3 
A.L.R.4th 601. 

Right of accused in criminal prosecution to presence of 
counsel at court-appointed or -approved psychiatric ex- 
amination, 38 A.L.R.4th 910. 
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Power of court to change counsel appointed for indi- 
gent, against objections of accused and original counsel, 
3 A.L.R.4th 1227. 

Adequacy of defense counsel's representation of crimi- 
nal client regarding speedy trial and related matters, 6 
A.L.R.4th 1208. 

Adequacy of defense counsel's representation of crimi- 
nal client regarding confessions and related matters, 7 
A.L.R.4th 180, 

Adequacy of defense counsel's representation of crimi- 
nal client regarding venue and recusation matters, 7 
A.L.R.4th 942, 

Adequacy of defense counsel's representation of 
criminal client regarding hypnosis and truth tests, 9 
A.L.R.4th 354, 

Adequacy of defense counsel's representation of crimi- 
nal client regarding guilty pleas, 10 A.L.R.4th 8. 

Right of accused in state courts to inspection or dis- 
closure of tape recording of his own statements, 10 
A.L.R.4th 1092. 

Validity, propriety, and effect of allowing or prohibiting 
media's broadcasting, recording, or photographing court 
proceedings, 14.A.L.R.4th 121. 

Adequacy of defense counsel's representation of crimi- 
nal client regarding prior convictions, 14 A.L.R.4th 227. 

Court's witnesses (other than expert) in state criminal 
prosecution, 16 A.L.R.4th 352. 

Continuances at instances of state public defender or 
appointed counsel over defendant's objections as excuse 
for denial of speedy trial, 16 A.L.R.4th 1283. 

Propriety and prejudicial effect of witness testifying 
while in prison attire, 16 A.L.R.4th 1356. 

Circumstances giving rise to prejudicial conflict of in- 
terests between criminal defendant and defense counsel - 
state cases, 18 A.L.R.4th 360. 

Denial of, or interference with, accused's right to have 
attorney initially contact accused, 18 A.L.R.4th 669. 

Denial of accused's request for initial contact with at- 
torney - drunk-driving cases, 18 A.L.R.4th 705. 

Denial of accused's request for initial contact with at- 
torney - cases involving offenses other than drunk driving, 
18 A.L.R.4th 743. 

Conditions interfering with accused's view of witness as 
violation of right of confrontation, 19 A.L.R.4th 1286. 

Waiver of right to counsel by insistence upon speedy 
trial in state criminal case, 19 A.L.R.4th 1299. 

Right of accused to be present at suppression hear- 
ing or at other hearing or conference between court 
and attorneys concerning evidentiary questions, 23 
A.L.R.4th 955. 

Individual's right to present complaint or evidence of 
criminal offense to grand jury, 24 A.L.R.4th 316. 

Existence and extent of right of litigant in civil case, or 
of criminal defendant, to represent himself before state 
appellate courts, 24 A.L.R.4th 430. 

Propriety of requiring suspect or accused to alter, or to 
refrain from altering, physical or bodily appearance, 24 
A.L.R.4th 592. 

Validity and efficacy of minor's waiver of right to coun- 
sel - modern cases, 25 A.L.R.4th 1072. 

Necessity and content of instructions to jury respect- 
ing reasons for or inferences from accused's absence from 
state criminal trial, 31 A.L.R.4th 676. 

Bail: effect on liability of bail bond surety of state's de- 
lay in obtaining indictment or bringing defendant to trial, 
32 A.L.R.4th 600. 

Validity of jury selection as affected by accused's 
absence from conducting of procedures for selection 
and impaneling of final jury panel for specific case, 33 
A.L.R.4th 429. 

Application of speedy trial statute to dismissal or other 
termination of prior indictment or information and bring- 
ing of new indictment or information, 39 A.L.R.4th 899. 


BILL OF RIGHTS 


153 


Art, IT, § 14 


Constitutionality, with respect to accused's rights to 
information or confrontation, of statute according confi- 
dentiality to sex crime victim's communications to sexual 
counselor, 48 A.L.R.4th 395, 

Limitations on state prosecuting attorney's discretion 
to initiate prosecution by indictment or by information, 44 
A.L.R.4th 401. 

Propriety of governmental eaves-dropping on com- 
munications between accused and his attorney, 44 
A.L.R.4th 841, 

Admissibility, at criminal prosecution, of expert 
testimony on reliability of Piglet od testimony, 46 
A.L.R.4th 1047. 

Automobiles: validity and construction of legislation au- 
thorizing revocation or suspension of operator's license for 
"habitual," "persistent," or "frequent" violations of traffic 
regulations, 48 A.L.R.4th 367. 

Exclusion of public from state criminal trial in order 
to preserve confidentiality of undercover witness, 54 
A.L.R.4th 1156. 

Exclusion of public from state criminal trial in order 
to prevent disturbance by spectators or defendant, 55 
A.L.R.4th 1170. 

Exclusion of public from state criminal trial in order to 
avoid intimidation of witness, 55 A.L.R.4th 1196. 

Closed-circuit television witness examination, 61 
A.L.R.4th 1155. 

Age group underrepresentation in grand jury or petit 
jury venire, 62 A.L.R.4th 859. 

Relief available for violation of right to counsel at sen- 
tencing in state criminal trial, 65 A.L.R.4th 183. 

Ineffective assistance of counsel: misrepresentation, or 
failure to advise of immigration consequences of guilty 
plea - state cases, 65 A.L.R.4th 719. 

Exclusion of public from state criminal trial by conduct- 
ing trial or part thereof at other than regular place or 
time, 70 A.L.R.4th 632, 

Standing of media representatives or organizations to 
seek review of, or to intervene to oppose, order closing 
criminal proceedings to public, 74 A.L.R.4th 476. 

Ineffective assistance of counsel: use or nonuse of inter- 
preter at prosecution of foreign language speaking defen- 
dant, 79 A.L.R.4th 1102. 

What constitutes assertion of rights to counsel follow- 
ing Miranda warnings - state cases, 83 A.L.R.4th 443. 

Right of indigent defendant in state criminal case to as- 
sistance of psychiatrist or psychologist, 85 A.L.R.4th 19. 

When does delay in imposing sentence violate speedy 
trial provision, 86 A.L.R.4th 340. 

Ineffective assistance of counsel: use or nonuse of inter- 
preter at prosecution of hearing-impaired defendant, 86 
A.L.R.4th 698. 

Necessity that waiver of accused's right to testify in 
own behalf be on the record, 90 A.L.R.4th 586, 

Ineffective assistance of counsel: compulsion, duress, 
necessity, or "hostage syndrome" defense, 8 A.L.R.5th 713, 

Ineffective assistance of counsel: battered spouse syn- 
drome as defense to homicide or other criminal offense, 11 
A.L.R.5th 871. 

Disqualification or recusal of prosecuting attorney be- 
cause of relationship with alleged victim or victim's fam- 
ily, 12 A.L.R.5th 909. 

Exclusion of public and media from voir dire exami- 
nation of prospective jurors in state criminal case, 16 
A.L.R.5th 152. 

Criminal defendant's representation by person not li- 
censed to practice law as violation of right to counsel, 19 
A.L.R.5th 351. 

Determination of indigency entitling accused in state 
criminal case to appointment of counsel on appeal, 26 
A.L.R.5th 765. 
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What persons or entities may assert or waive corpo- 
ration's attorney-client privilege - modern cases, 28 
A.L.R.5th 1. 

Right of accused to have evidence or court proceed- 
ings interpreted, because accused or other participant 
in proceedings is not proficient in the language used, 32 
A.L.R.5th 149. 

Use of preemptory challenges to exclude caucasian per- 
sons, as a racial group, from criminal jury-post-batson 
state cases, 47 A.L.R.5th 259. 

Duty of prosecutor to present exculpatory evidence to 
state grand jury, 49 A.L.R.5th 639, 

Inattention of juror from sleepiness or other cause as 
ground for reversal or new trial, 59 A.L.R.5th 1. 

Observation through binoculars as constituting unrea- 
sonable search, 59 A.L.R.5th 615. 

Search and seizure: reasonable expectation of privacy in 
driveways, 60 A.L.R.5th 1. 

Adequacy of defense counsel's representation of crimi- 
nal client - issues of mental matters concerning persons, 
other than counsel's client, who are involved in criminal 
case, 80 A.L.R.5th 55. 

Examination and challenge of state case jurors on basis 
of attitudes toward homosexuality, 80 A.L.R.5th 469. 

Denial of accused's request for initial contact with attor- 
ney in cases involving offenses other than drunk driving - 
cases focusing on presence of inculpatory evidence other 
than statements by accused and cases focusing on absence 
of particular inculpatory evidence, 90 A.L.R.5th 225, 


Adequacy of defense counsel's representation of crimi- - 


nal client-conduct at trial regarding issues of insanity, 95 
A.L.R.5th 125. 

Denial of, or interference with, accused's right to have 
attorney initially contact accused, 96 A.L.R.5th 327. 

Validity and efficacy of minor's waiver of right to coun- 
sel - cases decided since application of Gault, 387 US. 1, 
87 S. Ct. 1428, 18 L. Ed. 2d 527 (1967), 101 A.L.R.5th 351. 

Propriety and prejudicial effect of prosecutor's argu- 
ment to jury indicating his belief or knowledge as to guilt 
of accused - federal cases, 41 A.L.R. Fed. 10. 
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Effect on federal criminal proceeding of unavailability 
to defendant of alien witness through deportation or other 
government action, 56 A.L.R. Fed. 698. 

Waiver of right to trial by jury as affecting right to trial 
by jury on subsequent trial of same case in federal court, 
66 A.L.R. Fed. 859. 

Effect upon accused's sixth amendment right to impar- 
tial jury of jurors having served on jury’ hearing matter 
arising out of same transaction or series of transactions, 
68 A.L.R. Fed. 919. 

Appointment of counsel, in civil rights action, under 
forma pauperis provisions (28 USC § 1915(d)), 69 A.L.R. 
Fed, 666. 

Necessity that Miranda warnings include express refer- 
ence to right to have attorney present during interroga- 
tion, 77 A.L.R. Fed. 123. 

What constitutes assertion of right to counsel following 
Miranda warnings - federal cases, 80 A.L.R. Fed. 622. 

Constitutional right to counsel as ground for quashing 
or modifying federal grand jury subpoena directed to at- 
torney, 83 A.L.R. Fed. 504. 

Ineffective assistance of counsel: misrepresentation, or 
failure to advise, of immigration consequences of waiver of 
jury trial, 103 A.L.R. Fed. 867. 

Construction and application of provision of Omnibus 
Crime Control and Safe Streets Act of 1968, as amended 
(18 USCS § 3501(c)), that defendant's confession shall not 
be inadmissible in evidence in federal criminal prosecu- 
tion solely because of delay in presentment before magis- 
trate, 124 A.L.R. Fed. 263. 

Duty of court, in federal criminal prosecution, to con- 
duct inquiry into voluntariness of accused's statement - 
modern cases, 182 A:L.R. Fed: 415. 

16C C.J.S. Constitutional Law §§ 1013, 1014, 1016 to 
1021, 1045 to 1052, 1067 to 1073; 22 C.J.S. Criminal Law 
8§ 277 to 320, 340 to 351; 22A C.J.S. Criminal Law §§ 446, 
469 to 485, 578 to 590; 23 C.J.S, Criminal Law §§ 1115 to 
1141; 283A C.J.S. Criminal Law § 1152; 24 C.J.S. Criminal 
Law §§ 1161 to 1167; 38A C.J.S. Grand Juries §§ 6, 7, 11, 
20 et seq., 53; 42 C.J.S. Indictments and Informations § 6; 
50 C.J.S. Juries §§ 10, 126; 97 C.J.S. Witnesses § 6. 


Sec. 15. [Self-incrimination; double jeopardy. ] 


No person shall be compelled to testify against himself in a criminal proceeding, nor shall any 
person be twice put in jeopardy for the same offense; and when the indictment, information or af- 
fidavit upon which any person is convicted charges different offenses or different degrees of the 
same offense and a new trial is granted the accused, he may not again be tried for an offense or 
degree of the offense greater than the one of which he was convicted. 


Cross references. — See Kearny Bill of Rights, cls. 7, 
8 in Pamphlet 3. 

For authority to grant immunity from prosecution un- 
der the Organized Crime Act, see 29-9-9 NMSA 1978. 

For defense of double jeopardy being raised at any time 
and provision that defense may not be waived, see 30-1-10 
NMSA 1978, 

Comparable provisions, — Idaho Const., art. I, § 13. 

Montana Const., art. II, § 25. 

Utah Const., art. I, § 12. 

Wyoming Const., art. I, § 11. 


ANNOTATIONS 


I. GENERAL CONSIDERATION. 
Il, SELF-INCRIMINATION. 
A. IN GENERAL. 
B. STATEMENTS MADE DURING INTERRO- 
GATION. 
C. RIGHT TO REMAIN SILENT. 


D. WAIVER OF RIGHT AGAINST SELF- 
INCRIMINATION. 
E, CONFESSIONS. 
III. DOUBLE JEOPARDY. 
. IN GENERAL. 
PUNISHMENT, 
TESTS. : 
. MISTRIAL, DISMISSAL, APPEAL AND RE- 
TRIAL. 
SPECIFIC OFFENSES. 
HOMICIDE, ASSAULT AND BATTERY, HA- 
RASSMENT, KIDNAPPING. 
CRIMES AGAINST CHILDREN. 
SEXUAL CRIMES. 
PROPERTY CRIMES. 
CONTROLLED SUBSTANCES. 
MOTOR VEHICLE CRIMES. 
MISCELLANEOUS CRIMES. 
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I, GENERAL CONSIDERATION. 
II, SELF-INCRIMINATION. 
A. IN GENERAL. 


Test for Miranda custody. — The test for determin- 
ing whether a defendant is in Miranda custody is not a 
test that uses a fourth amendment analysis of investi- 
gatory detention versus de facto arrest, but the objec- 
tive test of whether the defendant's freedom of move- 
ment was restrained by formal arrest or of the degree 
of restraint associated with a formal arrest. State v. 
Wilson, 2007-NMCA-111, 142 N.M. 737, 169 P.8d 1184, 
cert, denied, 2007-NMCERT-008, 142 N.M. 435, 166 
P.3d 1089. 

Incomplete Miranda warnings. — Where the police 
officer began to read the defendant his Miranda warnings 
during a custodial interrogation, but was interrupted by 
the defendant who said that he understood his rights, and 
the police officer failed to inform the defendant that an 
attorney would be provided to him if he could not afford 
one and that any statements the defendant made could 
be used as evidence against him, the defendant did not 
waive his Miranda rights, the defendant's statements 
to the officer were not harmless beyond a: reasonable 
doubt, and should have been suppressed. State v, Ver- 
dugo, 2007-NMCA-095, 142 N.M. 267, 164 P.3d 966, cert, 
quashed, 2008-NMCERT-011, 145 N.M. 5382, 202 P.3d 125. 

Miranda warnings must convey the right to coun- 
sel prior to questioning. — Where a law enforcement 
officer, after arresting defendant for murder, recited de- 
fendant's Miranda rights from memory and without the 
use of a department-issued card, and where the officer's 
recitation of rights included the right to an attorney dur- 
ing any and all questioning, but failed to reasonably con- 
vey to defendant that he had the right to consult with 
counsel prior to questioning, the district court erred in 
denying defendant's motion to suppress statements made 
while in custody, because Miranda warnings must convey 
the right to the presence of counsel prior to questioning. 
State v. Serna, 2018-NMCA-074, 

Miranda warning to hearing-impaired individ- 
ual,’ — Where defendant was arrested for willfully dis- 
charging a firearm at a motor vehicle and taken to a po- 
lice station for custodial interrogation; the interrogating 
officer read defendant's Miranda rights and asked defen- 
dant if defendant had a problem hearing; when defendant 
informed the officer that defendant had a hearing impair- 
ment, the officer gave defendant a copy of the Miranda 
warnings, which defendant read aloud; the warnings did 
not notify defendant that defendant had a right to an in- 
terpreter at no cost before proceeding; defendant signed 
a waiver of rights and made incriminating statements; 
defendant admitted that defendant understood the Mi- 
randa warnings and voluntarily waived them; and defen- 
dant claimed that because defendant was not informed 
of defendant's right to a sign language interpreter as 
required by the federal Rehabilitation Act of 1973, 29 
U.S.C. § 794(a), the Miranda warnings were insufficient 
and defendant's incriminating statements should have 
been suppressed, the district court did not err in denying 
defendant's motion to suppress the incriminating state- 
ments, State v. Casares, 2014-NMCA-024, cert..denied, 
2014-NMCERT-001. . 

Voluntary statements inadmissible if Miranda 
procedures not followed, — Voluntariness relates to 
the trustworthiness or reliability of statements, whereas 
waiver of rights relates to the compliance with the stric- 
tures of Miranda; Miranda requires law enforcement 
officers, before questioning someone in custody, to give 
specified warnings and follow specified procedures dur- 
ing the course of an interrogation, and any statement 
given without compliance with these procedures cannot 
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be admitted in evidence against the accused over his ob- 
jection, even if it is wholly voluntary. State v. Ramirez, 
1976-NMCA-101, 89 N.M. 635, 556 P.2d 438, overruled by 
Sells v. State, 1982-NMSC-125, 98 N.M. 786, 653 P.2d 162. 

Miranda holds that if the individual indicates in any 
manner, at any time prior to or during questioning, that 
he wishes to remain silent, the interrogation must cease; 
this is directive only and does not require a warning prior 
to interrogation to the effect that defendant has a right to 
stop the questioning at any point and time, State v. Carl- 
ton, 1972-NMCA-015, 83 N.M. 644, 495 P.2d 1091, cert. 
denied, 83 N.M. 631, 495 P.2d 1078, 

Miranda-type warnings in school disciplinary 
matters. — Miranda-type warnings are not required in 
cases involving in-school disciplinary matters since the 
purpose of most schoolhouse interrogations is to find facts 
related to violations of school rules or relating to social 
maladjustments of the child with a view toward correcting 
it, and giving Miranda-type warnings would only frustrate 
this purpose by putting the school official and student in 
an adversary position, in direct opposition to the school 
official's role of counselor, Doe v. State, 1975-NMCA-108, 
88 N.M. 847, 540 P.2d 827, cert, denied, 88 N.M. 318, 540 
P.2d-248. 

Court to determine whether precautionary warn- 
ing adequate. — It is always open to an accused to sub- 
jectively deny that he understood the precautionary warn- 
ing and advice with respect to his right to remain silent 
and to assistance of counsel, and when the issue is raised 
in an admissibility hearing it is for the court to objectively 
determine whether in the circumstances of the case the 
words used were sufficient to convey the required warning. 
State v. Ramirez, 1976-NMCA-101, 89 N.M. 635, 556 P.2d 
43, overruled by Sells v. State, 98 N.M. 786, 653 P.2d 162. 

Words of warning found adequate. — Warning 
given by the district attorney - that anything defendant 
said "could" (not "could and would") be used against 
him - was constitutionally adequate. State v. Briggs, 
1970-NMCA-062, 81 N.M. 581, 469 P.2d 730. 

Purpose of right against self-incrimination. — In 
the search and seizure context the prime purpose of an 
exclusionary rule is to deter future unlawful police con- 
duct, and this rationale may be applicable to the right 
against compulsory self-incrimination. State v, Ramirez, 
1976-NMCA-101, 89 N.M. 635, 556 P.2d 48, overruled by 
Sells v. State, 1982-NMSC-125, 98 N.M. 786, 653 P.2d 162, 

Privilege of not being witness against oneself. — 
The privilege against self-incrimination is the privilege 
of not being a witness against oneself, State v, Kendall, 
1977-NMCA-002, 90 N.M. 236, 561 P.2d 935, aff'd in part, 
rev'd in part, 1977-NMSC-015, 90 N.M. 191, 561 P.2d 464. 

Right against self-incrimination equal with right. 
of confrontation. — One person's right against self- 
incrimination and another's right to be confronted with 
the witnesses against him cannot be balanced. Both rights 
stand on an equal footing, and neither is more important 
than the other, State v. Curtis, 1974-NMCA-140, 87 N.M. 
128, 529 P.2d 1249, 

Elements necessary to sustain privilege. — To sus- 
tain the privilege, it need only be evident from the impli- 
cations of the question, in the setting in which it is asked, 
that a responsive answer to the question or an explana- 
tion of why it cannot be answered might be dangerous be- 
cause injurious disclosure could result. State v. Zamora, 
1972-NMCA-126, 84 N.M., 245, 501 P.2d 689. 

Privilege against self-incrimination is limited to 
disclosures that are "testimonial" or "communicative" 
in nature. State v. Mordecai, 1971-NMCA-139, 83 N.M. 
208, 490 P.2d 466. 

The scope of the privilege against self-incrimination is 
limited to disclosures which are testimonial in nature. 
State v, Ramirez, 1967-NMCA-028, 78 N.M. 584, 434 
P.2d 703. 
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State may require nontestimonial acts of crimi- 
nal defendants. — The rule in New Mexico has consis- 
tently been that the state may require nontestimonial 
acts of criminal defendants which tend to identify them 
without offending the right to remain silent. State v. Baca, 
1990-NMCA-123, 111 N.M. 270, 804 P.2d 1089, cert. de- 
nied, 111 N.M. 164, 803 P.2d 253. 

Privilege does not include identifying physi- 
cal characteristics by photograph. State v. Mordecai, 
1971-NMCA-139, 83 N.M. 208, 490 P.2d 466, 

The privilege against self-incrimination applies to dis- 
closures that are "communicative" or "testimonial"; the 
privilege does not include identifying physical character- 
istics. State v. Jamerson, 1974-NMCA-001, 85 N.M. 799, 
518 P.2d 779. 

The act of allowing the prosecutrix to view the defen- 
dant for the purpose of identifying him did not violate his 
constitutional privilege against self-incrimination, State 
v. White, 1967-NMSC-016, 77 N.M., 488, 424 P.2d 402. 

Privilege does not include voice identification, 
wearing mask or walking. — Defendant's constitu- 
tional privilege against self-incrimination was not vio- 
lated by the fact that, following arrest, defendant was 
brought before two prosecuting witnesses for the purpose 
of identification and was directed to talk for voice identi- 
fication and to wear a mask of the kind claimed to have 
been worn by the robber and to walk for the purpose of 
supplying additional identifying characteristics. State v. 
Ramirez, 1967-NMCA-028, 78 N.M. 584, 484 P.2d 703. 

Fingerprinting is not within the privilege against 
self-incrimination. — Therefore, motion during trial 
and alleged statement during closing argument, both of 
which referred to fingerprinting, did not violate the privi- 
lege. State v. Jamerson, 1974-NMCA-001, 85 N.M. 799, 
518. P.2d 779. 

Drawing of blood is not within the. privilege 
against self-incrimination. — The privilege against 
self-incrimination applies to disclosures that are commu- 
nicative or testimonial, and the defendant was not com- 
pelled to testify against himself by the drawing of blood 
from his body. State v. Richerson, 1975-NMCA-027, 87 N.M. 
437, 535 P.2d 644, cert. denied, 87 N.M. 450, 535 P.2d 657. 

Compelled handwriting not self-incrimination. 
— Compelled handwriting exemplars are nontestimonial 
and do not constitute self-incrimination. State v. Hovey, 
1987-NMSC-080, 106 N.M. 300, 742 P.2d 512. 

Furnishing of handwriting exemplars is not 
within the privilege against self-incrimination. — 
Where the content of handwriting exemplars is neither 
testimonial nor communicative matter, defendant's privi- 
lege against self-incrimination is not violated by being 
compelled to furnish the exemplars. State v. Archuleta, 
1970-NMCA-131, 82 N.M. 378, 482 P.2d 242, cert. denied, 
82 N.M. 877, 482 P.2d 241 (1971). 

Since handwriting exemplars themselves do not violate 
a defendant's constitutional privilege, the compulsion in 
furnishing the exemplars also do not violate the privilege. 
State v. Archuleta, 1970-NMCA-131, 82 N.M. 378, 482 P.2d 
242, cert. denied, 82.N.M. 377, 482 P.2d 241 (1971). 

Psychiatric examination is not within the privi- 
lege against self-incrimination. — A court-ordered 
psychiatric examination does not violate defendant's 
privilege against self-incrimination. State. v. Kendall, 
1977-NMCA-002, 90 N.M. 236, 561 P.2d 935, aff'd in part, 
rev'd in part, 1977-NMSC-015, 90 N.M. 191, 561 P.2d 464, 

A compelled psychological examination does not violate 
the rights of a criminal defendant who raises insanity as 
an affirmative defense, and who intends to present ex- 
pert testimony as to his sanity at trial. State v. Mireles, 
2004-NMCA-100, 186 N.M, 887, 98 P.8d 727, cert. denied, 
2004-NMCERT-008, 136 N.M. 491, 100 P.3d 197. 

Real or physical evidence is not within the privi- 
lege against self-incrimination. — The distinction 
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which has emerged, often expressed in different ways, 
is that the privilege against self-incrimination is a bar 
against compelling "communications" or "testimony," but 
that compulsion which makes a suspect or accused the 
source of "real or physical evidence" does not violate it. 
State v. Williamson, 1968-NMSC-033, 78 N.M. 751, 438 
P.2d 161, cert. denied, 393 U.S. 891, 89 S. Ct. 212, 21 L. Ed. 
2d 170 (1968). 

Appellant's contention that the cutting of his hair and 
subsequent use for comparison with other hair was a vio- 
lation of his rights against self-incrimination was without 
merit where, although the appellant was unaware of the 
nature of the future use of the samples taken, he made 
no protest. State v. Williamson, 1968-NMSC-033, 78 N.M. 
751, 488 P.2d 161, cert. denied, 393 US. 891, 89 S. Ct. 212, 
21 L. Ed..2d 170 (1968). 

Trial judge determines whether question calls 
for incriminating answer. — Whether question pro- 
pounded, on its face, calls for answer reasonably calculated 
or tending to incriminate the witness is for trial judge to 
say, after considering the matter from all standpoints, and 
the witness is not entitled to decide this matter for himself. 
Apodaca v. Viramontes, 1949-NMSC-064, 53 N.M. 514, 212 
P.2d 425. 

Witness compelled to answer nonincriminating 
question. — Prosecution may by. proper questioning 
compel answer to fact within witness's knowledge, di- 
vulgence of which has no reasonable or rational likeli- 
hood: of connecting witness with commission of crime, 
Apodaca v. Viramontes, 1949-NMSC-064, 53 oO 514, 
212 P.2d 425. 

Purpose of exclusionary rule. — In the Recta and 
seizure context the prime purpose of an exclusionary rule 
is to deter future unlawful police conduct, and this ratio- 
nale may be applicable to the right against compulsory 
self-incrimination. State v, .Ramirez, 1976-NMCA-101, 
89 N.M. 685, 556 P.2d 43, overruled by Sells v. State, 
1982-NMSC-125, 98 N.M. 786, 653 P.2d 162. 

The deterrent purpose of the exclusionary rule neces- 
sarily assumes that the police have engaged in willful, or 
at the very least negligent, conduct which has» deprived 
the defendant of some right, and by refusing to admit evi- 
dence gained as a result of such conduct, the courts hope 
to instill in those particular investigating officers, or in 
their future counterparts, a greater degree of care toward 
the rights of an accused, but where the official action was 
pursued in complete good faith, the deterrence rationale 
loses much of its force. State v. Ramirez, 1976-NMCA-101, 
89 N.M. 635, 556 P.2d 48, overruled by Sells v, State, 
1982-NMSC-125, 98 N.M. 786, 653 P.2d 162. 

One purpose of an exclusionary rule is related to the 
quality of the evidence, this issue being framed in terms 
of voluntariness, which was used as a test for protecting 
the courts from relying on untrustworthy evidence, before 
Miranda. State v. Ramirez; 1976-NMCA-101, 89 N.M. 635, 
556 P.2d 48, overruled by Sells v. State, 1982-NMSC-125, 
98 N.M. 786, 653 P.2d 162. 

Recordings of telephone calls from jail. — Where 
defendant made telephone calls from jail requesting that 
defendant's friends be present at defendant's trial osten- 
sibly to influence the testimony of the state's witnesses; 
and when a call was placed at the jail, a digital message 
informed both parties to the call that the call may be re- 
corded and monitored, the recording of the telephone calls 
did not violate the prohibition against self incrimination. 
State v. Johnson, 2010-NMSC-016, 148 N.M. 50, 229 P.38d 
523. 

Admissibility of statement made while released 


sion of evidence of incriminating statement voluntarily 
made by defendant after he was arrested and released 
on bond, but was no longer in custody or being ques- 
tioned, and where such statement was obtained neither 
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surreptitiously nor by threat or promise, without prior 
showing of evidence that'at the time of the claimed admis- 
sion the defendant had been fully advised of his right to 
advice of legal counsel and his right not to be compelled to 
testify against himself. State v. James, 1966-NMSC-110, 
76 N.M. 376, 415 P.2d 350. 

Admissibility of statement made at preliminary 
parole revocation hearing. — The defendant's right 
against self-incrimination was not violated when the 
defendant's statement admitting cocaine use made at a 
preliminary parole revocation hearing was used in a sub- 
sequent trial because the preliminary parole hearing is 
not distinguishable ‘from other administrative and judi- 
cial proceedings in which a witness is only entitled to pro- 
tection when the witness invokes the right and refuses to 
answer, State v. Gutierrez, 1995-NMCA-018, 119 N.M. 618, 
894 P.2d 395, cert. denied, 119 N.M. 464, 891 P.2d 1218. 

Questions answered at probation revocation 
hearing. — Where defendant at probation revocation 
hearing was not called or sworn as a witness, but was ad- 
vised by the court as to the nature of each charge made 
against him and was asked whether or not the charge was 
true, and thereby was given an opportunity to admit or 
deny the charge, and where he was also given an oppor- 
tunity to explain his plea to each charge, and in some in- 
stances he offered an explanation, this did not constitute 
compelled, coerced or required testimony by defendant 
against himself. These proceedings were in the nature of 
an arraignment, State v. Brusenhan, 1968-NMCA-006, 78 
N.M. 764, 488 P.2d 174. 

Testimony before grand jury. — Witness may as- 
sert his immunity at trial even though he testified before 
grand jury. Apodaca v. Viramontes, 1949-NMSC-064, 53 
N.M. 514, 212 P.2d 425. ' 

Use of derivative use immunity. — Section 31-6-15 
NMSA 1978 and Rules 5-116 and 11-412 NMRA, allow 
the government to compel a witness to testify and then 
prosecute the witness for the crimes mentioned in the 
compelled testimony, as long as neither the testimony 
itself nor any information directly or indirectly derived 
from the testimony is used in the prosecution. However, 
it is not enough for the prosecutor to simply assert that 
all evidence to be used at trial was obtained prior to the 
defendant's immunized testimony; instead, the state 
must present testimony from key witnesses, along with 
testimony from the prosecutor and the investigators, 
that the witnesses had not had access or otherwise been 
exposed to the defendant's immunized testimony. State v. 
Vallejos, 1994-NMSC-107, 118 N.M. 572, 883 P.2d 1269. 

No right to warning of consequences of refusing 
blood test. — Miranda-type warnings are necessary only 
in situations of either testimonial or communicative evi- 
dence, and New Mexico has consistently excluded physical 
evidence from the scope of the protection; it follows that 
an accused has no constitutional right to a warning con- 
cerning the consequences of refusing a blood test. State v. 
Myers, 1975-NMCA-055, 88 N.M..16, 536 P.2d 280. 

‘No right to instruction on right to refuse blood 
test. — There is nothing in this section or N.M. Const., 
art. II, § 14, or in New Mexico laws or decisions which 
gives an accused the legal right to an instruction that he 
has a right to refuse to take a blood alcohol test, where 
defendant did not object to admission of evidence that he 
refused to take such test. State v. Fields, 1964-NMSC-230, 
74 N.M. 559, 395 P.2d 908: 

Decision not to take stand does not impair right 
against self-incrimination. — An accused may hesi- 
tate to take the witness stand if his past criminal record 
is such that his credibility will probably be completely 
destroyed in the eyes of the jury if this record is made 
known to the jury. However, this in no way impairs his 
right against self-incrimination, his right not to be de- 
prived of his life, liberty or property without due process 
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of law, nor his right to a public trial by an impartial jury. 
State v. Duran, 1972-NMCA-059, 83 N.M. 700, 496 P.2d 
1096, cert. denied, 83 N.M. 699, 496 P.2d 1095. 

The fact that in taking the stand in his own behalf, de- 
fendant may thereby incriminate himself, does not, in it- 
self, establish that defendant was deprived of due process. 
State v. Silver, 1971-NMCA-112, 83 N.M. 1, 487 P.2d 910. 

Refusal of witness to answer incriminating ques- 
tion cannot prejudice parties. — When a witness, 
other than the accused, declines to answer a question on 
the ground his answer would tend to incriminate him, the 
refusal alone cannot be made the basis of any inference 
by the jury, either favorable to the prosecution or favor- 
able to the defendant. State v. Polsky, 1971-NMCA-011, 
82 N.M. 393, 482 P.2d 257, cert. denied, 82 N.M. 377, 482 
P.2d 241, cert, denied, 404 U.S. 1015, 92 S. Ct. 688,:30 L. 
Ed. 2d 662 (1972). 

Sufficient mental capacity required for defendant 
to make valid statement. — For defendant to make a 
valid statement the defendant must have had sufficient 
mental capacity at the time he made the statement, to be 
conscious of the physical acts performed by him, to retain 
them in his memory, and to state them with reasonable 
accuracy, and where there was evidence which met this 
standard, the trial court did not err in refusing to sup- 
press the statement. State v. Chavez, 1975-NMCA-119, 88 
N.M. 451, 541 P.2d 6381. 

State has burden to show that statement not 
exploitive of prior illegal statement. — The fact 
that defendant may understand his rights at the time 
of a later statement does not discharge state's burden 
of showing that later statement is not exploitation of 
prior illegal statement, and it is improper to admit the 
later incriminating statement at trial. State v. Dickson, 
1971-NMCA-020, 82 N.M. 408, 482 P.2d 916. 

Promises of immunity. — Neither district attorney 
nor court is granted constitutional or statutory power, act- 
ing either singly or in concurrence, to extend immunity 
to a witness so as to compel him to testify regardless of 
incriminating character of his testimony. Apodaca v. Vira- 
montes, 1949-NMSC-064, 53 N.M. 514, 212 P.2d 425. 

Where defendant's presence at the scene of a burglary, 
which from the record appeared to have included larceny, 
could tend to incriminate him and subject him to prosecu- 
tion for larceny, the district court could not properly require 
defendant to answer questions about whether defendant 
saw another person charged with burglary at the scene of 
the crime, ‘in light of defendant's self-incrimination claim, 
and his refusal to answer did not constitute criminal con- 
tempt, even where the district attorney stated that "under 
no consideration would he file any other charges" against 
defendant growing out of the burglary. State v. Watson, 
1971-NMCA-104, 82 N.M. 769, 487 P.2d 197. 

Narrow scope of inquiry in consolidated cases. 
— Where prosecutions against two or more defendants 
are consolidated, the consolidation results in compelling 
adoption for both cases of the narrowest scope of inquiry 
applicable to either since witnesses may not be preju- 
diced in exercising their claims of privilege by having the 
scope of inquiry in the one case extended to the permis- 
sible scope obtaining in the other. Apodaca v, Viramontes, 
1949-NMSC-064, 53 N.M. 514, 212 P.2d 425. 

Results of polygraph test are not admissible over 
objection. Chavez v. New Mexico, 456 F.2d 1072 (10th Cir, 
1972). 

Where defendant had sought, polygraph test and had 
freely and voluntarily agreed that the results thereof, and 
their interpretation by the examiner, would be admissible 
as evidence, and with full knowledge that all evidence 
as to the test, including the results and interpretation 
thereof by the examiner, could still be kept from the jury 
by objecting thereto, made no objection, defendant there- 
upon waived all rights he had concerning introduction into 
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evidence of matters he claimed were self-incriminating. 
State v. Chavez, 1970-NMCA-128, 82 N.M. 238, 478 P.2d 
566, 

Results of voluntary polygraph test not equated 
with self-incrimination. — The voluntary submission by 
defendant to polygraph examination, which was conducted 
at his request, without first being given the Miranda warn- 
ings and without knowing all that would be asked of him, 
his responses thereto, and the results of the examination, is 
not to be equated with self-incrimination, nor is the exam- 
iner's interpretation of the results of such examination to 
be equated with an interpretation from one language into 
another of self-incriminating statements. State v. Chavez, 
1970-NMCA-128, 82 N.M. 238, 478 P.2d 566. 

Interrogating accused in absence of counsel. — 
Any practice on the part of officials of interrogating an 
accused in the absence of his counsel whether retained or 
appointed is strongly disapproved, particularly after the 
accused has been charged with the-crime and the inter- 
rogation is designed to secure evidence of guilt to be in- 
troduced in the criminal trial against the accused, State v. 
Lopez, 1969-NMCA-019, 80 N.M. 180, 452 P.2d 199. 

Alibi rule does not violate privilege against self- 
incrimination. — In applying the alibi rule so as to ex- 
clude evidence of alibi not disclosed to the district attor- 
ney and thus giving defendant.a choice between foregoing 
the defense or taking the stand himself to present it, the 
trial court did not violate defendant's privilege against 
self-incrimination. State v. Smith, 1975-NMCA-189, 88 
N.M. 541, 543 P.2d 834. 

Applicability of privilege to corporations. — The 
evidentiary privilege against self-incrimination of this 
section, the fifth amendment of the U.S. constitution, and 
29-9-9 NMSA 1978, does not apply to corporations or a 
corporation's agent in his representative capacity. Doe 
v. State ex rel. Governor's Organized Crime Prevention 
Comm'n, 1992-NMSC-022, 114 N.M. 78, 835 P.2d 76. 

Admissibility of tape recorded evidence. — Where 
informer making purchases of heroin from defendants had 
an electronic device concealed on his person that trans- 
mitted sounds to a receiver in a police car and the sounds 
were recorded on tape, defendants' contention that the 
tapes were erroneously admitted as evidence, that they 
were victims of an illegal search and seizure, and that 
their privilege against self-incrimination was violated 
was without merit. The informer having testified as to the 
conversations, the tapes were admissible to corroborate 
the informer's testimony. State v. Maes, 1970-NMCA-053, 
81 N.M. 550, 469 P.2d 529, cert. denied, 81 N.M. 588, 470 
P.2d 309. 

Juvenile proceedings regarded as "criminal", — 
Juvenile proceedings to determine "delinquency," which 
may lead to commitment to a state institution, must be re- 
garded as "criminal" for purposes of the privilege against 
self-incrimination. Peyton v. Nord, 1968-NMSC-027, 78 
N.M. 717, 437 P.2d 716. 

Statute requiring any person who kills bovine 
to preserve its hide unmutilated for 30 days does not 
violate constitutional immunities from self-incrimination 
and unreasonable search and seizure, State v, Walker, 
1929-NMSC-050, 34 N.M. 405, 281 P. 481; see also State v. 
Knight, 1929-NMSC-049, 34 N.M. 217, 279 P, 947. 


B. STATEMENTS MADE DURING 
INTERROGATION. 


Interrogation of a hospital patient. — Where a po- 
lice officer interviewed the defendant in a hospital im- 
mediately following an automobile accident in which the 
defendant had been severely injured; although the defen- 
dant was in pain, the defendant was responsive to the 
officer's questions and gave coherent answers; the defen- 
dant made several inculpatory statements in response to 


CONSTITUTION OF THE STATE OF NEW MEXICO 


158 


Art. IT, § 15 


the officer's questions, including an admission that the 
defendant had taken amphetamines and Loratab with- 
out a prescription; and there is no evidence that the of- 
ficer restrained, threatened, promised special treatment 
or physically abused the defendant or prevented the de- 
fendant from terminating the interview, the defendant's 
statements were voluntary and the defendant was not 
subjected to a custodial interrogation, State v. LaCou- 
ture, 2009-NMCA-071, 146 N.M. 649, 213 P.3d 799, cert. 
denied, 2009-NMCERT-006, 146 N.M. 733, 215 P.3d 42. 

Statutory rights of a child during an investiga- 
tory detention. — Miranda requires that suspects be 
advised of their rights under the Fifth Amendment of the 
United States Constitution prior to any questioning dur- 
ing a custodial interrogation, It is within the legislature's 
authority to provide greater statutory protection than 
accorded under the federal constitution. Under 32A-2-14 
NMSA 1978, a child who is suspected or alleged of hav- 
ing committed a delinquent act cannot be interrogated 
or questioned during an investigatory detention unless 
the child is first advised of his or her statutory right to 
remain silent and the child knowingly, intelligently, and 
voluntarily waives his or her rights. The state bears the 
burden of proving that the child knowingly, intelligently, 
and voluntarily waived the statutory right to remain si- 
lent. The remedy for violating 32A-2-14 NMSA 1978 is 
to preclude the admission, in court proceedings, of any 
statement or confession elicited from. the child. State v. 
Antonio T:, 2015-NMSC-019, rev'g 2013-NMCA-035, 298 
P.3d 484. 

Questioning a child suspected of delinquent be- 
havior by a school administrator in the presence 
of a law enforcement officer constitutes an inves- 
tigatory detention. — When a child suspected of de- 
linquent behavior is questioned in the presence of a law 
enforcement officer, that child is subjected to an investi- 
gatory detention, triggering the protections of 32A-2-14 
NMSA 1978. State v, Antonio T., 2015-NMSC-019, rev'g 
20138-NMCA-035, 298 P.3d 484, 

Where the assistant principal of a high school suspected 
a seventeen-year-old student of being intoxicated and 
questioned the child in the presence of the student re- 
source officer, a certified law enforcement officer, the ques- 
tioning of the child constituted an investigatory detention, 
triggering the protections of 32A-2-14 NMSA 1978. The 
statements made by the child in response to the assistant 
principal's questions were inadmissible because the child 
was not advised of his statutory right to remain silent 
and the state failed to prove that the child knowingly, in- 
telligently, and voluntarily waived his statutory right to 
remain silent. State v. Antonio T,, 2015-NMSC-019, rev'g 
2013-NMCA-035, 298 P.3d 484. 

Interrogation of a student by a school administra- 
tor in the presence of a police officer. — Where a vice 
principal interrogated a high school student, who was sus- 
pected of being intoxicated, in the vice principal's office in 
the presence of a uniformed police officer; the purpose of 
the vice principal's investigation was to ensure the safety 
of defendant and other students; the vice principal called 
the officer to administer a breath test and to protect the 
vice principal; the officer administered the breath test on 
defendant and searched a bathroom where defendant said 
defendant had disposed of a bottle of alcohol; defendant 
admitted to drinking; and defendant's statements were 
used in a defendant's juvenile case, defendant was not en- 
titled to Miranda warnings from the vice principal despite 
the presence of the police officer because the interroga- 
tion constituted an investigatory detention, not a custo- 
dial detention, and the vice principal was acting to serve 
the school's interests in a safe environment, not on behalf 
of law enforcement. State v. Antonio T:, 2018-NMCA-035, 
298 P.3d 484, rev'd, 2015-NMSC-019, 
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Statement made during interrogation. — Where 
police officers went to the defendant's apartment to de- 
termine if the defendant had written a threatening mes- 
sage to the victim of aggravated stalking in violation of a 
temporary restraining order that the victim had obtained 
against the defendant; while the officers were parked 
in front of the apartment,.the defendant pulled up in a 
vehicle, walked to the police officers and yelled that the 
defendant understood the officers were looking for the 
defendant; because the officers knew the defendant car- 
ried Ninja knives, the officers frisked the defendant; the 
defendant was not restrained in any manner; the officers 
questioned the defendant about the reason they were 
looking for the defendant; the defendant made a num- 
ber of incriminating statements regarding the violation 
of the TRO and the threats the defendant had made to 
the victim; and the officers did not read the defendant's 
Miranda rights to the defendant during the encounter 
with the officers, the defendant was not in custody when 
the defendant made the incriminating statements dur- 
ing the interrogation and the defendant's incriminat- 
ing statements were admissible into evidence. State v. 
Smile, 2009-NMCA-064, 146 N.M. 525, 212 P.3d 413, cert. 
quashed, 2010-NMCERT-006, 148 N.M. 584, 241 P.3d 182. 

Statement made after arrest. — Where the defendant 
was arrested for aggravated stalking; during booking, the 
defendant became upset and agitated and started cursing 
the victim and what the victim had done to the defendant; 
and in response to the police officer's statement to the de- 
fendant to calm down and forget the victim, the defendant 
told the officer that the next time the police fingerprinted 
the defendant it would be for murder; the officer had not 
read the defendant's Miranda rights to the defendant; 
prior to the admission of the defendant's statement into 
evidence, the victim and the victim's friends testified that 
the defendant had threatened the victim and had engaged 
in a pattern of threatening behavior toward the victim; the 
police officers who had talked to the defendant prior to the 
defendant's arrest testified that the defendant said that the 
defendant would make the victim feel the defendant's pain 
and that the defendant would take care of the victim; and 
during the defendant's testimony, the defendant admitted 
to all of the essential elements of aggravated stalking, the 
admission of the defendant's statement into evidence was 
harmless error. State v. Smile, 2009-NMCA-064, 146 N.M. 
525, 212 P.3d 413, cert. quashed, 2010-NMCERT-006, 148 
N.M. 584, 241 P.3d 182. 

Defendant not in custody when questioned. — 
Where the defendant was a passenger on a commercial 
bus; as part of a systematic search at a checkpoint, a dog 
trained to detect odors alerted to a bag marked with a tag 
number; no one on the bus claimed the bag; the police of- 
ficers opened the bag and found bundles containing mari- 
juana; the defendant was the only passenger who did not 
present a baggage ticket stub; when questioned on the bus, 
the defendant was sweating, shied away from the officer, 
and gave evasive answers; the bus company list matched 
the tag on the bag with the seat number that was occupied 
by the defendant; the officers asked the defendant to exit 
the bus, to empty his pockets, and to take off his shoes for 
safety reasons; officers found the ticket stub for the bag 
in the defendant's shoe; and the defendant then admitted 
that the drugs were his, the defendant was not in custody 
at the time the officer questioned him so as to invoke the 
defendant's right to Miranda warnings under the fifth 
amendment. State v. Munoz, 2008-NMCA-090, 144 N.M. 
350, 187 P.3d 696, cert. quashed, 2009-NMCERT-009, 147 
N.M. 423, 224 P.3d 650, 

Defendant was not in custody. — Where defendant 
called police to help locate defendant's two-year old child, 
police spoke with defendant while defendant was with a 
friend in the friend's home; defendant agreed, at the of- 
ficer's request, to go to the police station; the friend drove 
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defendant to the police station where defendant waited, 
unattended, in an employee area and where defendant 
was permitted to nap and was offered food and drink; 
defendant was never placed in a locked or secured room, 
handcuffed or otherwise restrained; defendant was not 
forced, pressured, threatened or confronted with evidence 
of defendant's guilt; defendant was forthcoming with in- 
formation, wanted to talk to the police, and was not ad- 
vised that defendant was under arrest or told that defen- 
dant could not leave; defendant never informed the officers 
that defendant wanted to leave, that defendant was tired 
or that defendant did not want to give a statement; and 
a police officer gave defendant a ride back to defendant's 
friend's house and no arrest was made, defendant was not 
in custody and the trial court did not err in denying de- 
fendant's motion to suppress oral statements defendant 
made to police officers concerning defendant's negligently 
permitting child abuse that resulted in the death of defen- 
dant's child, State v. Vasquez, 2010-NMCA-041, 148 N.M. 
202, 232 P.3d 438. 

Handcuffed probationer was not in custody. — 
Where defendant was on supervised probation; the proba- 
tion officer, who was conducting routine home visits, added 
defendant to the list of visits because defendant had tested 
positive for drugs; the probation officer and a drug task 
force officer knocked on defendant's door and saw defen- 
dant look out a window; defendant did not promptly open 
the door; after a while, defendant's spouse opened the door; 
defendant was locked in the bathroom and refused to come 
out; the officers saw a known felon and a fellow probationer 
leave through the back door; when defendant came out of 
the bathroom, the officers searched defendant and found 
a large amount of cash on defendant's person; defendant 
was handcuffed for officer safety; the officers told defen- 
dant that defendant was not under arrest; the officers did 
not read defendant's Miranda rights to defendant; defen- 
dant asked to talk privately to the probation officer to ex- 
plain things and led the probation officer into the laundry 
room; the probation officer told defendant that the officers 
would search the house and asked defendant if there was 
anything in the house that defendant was not supposed to 
have; defendant told the officer that defendant did have 
something and showed the probation officer where defen- 
dant had hidden drugs; and at trial, defendant moved to 
suppress all statements defendant made while handcuffed 
and the evidence seized as a result of those statements, 
defendant was not in custody or formally arrested for Fifth 
Amendment purposes when defendant answered the pro- 
bation officer's questions and showed the probation officer 
the drugs. State v. Hermosillo, 2014-NMCA-102, cert. de- 
nied, 2014-NMCERT-009. 

Custodial interrogation. — Where defendant initi- 
ated contact with police officers and voluntarily agreed 
to accompany them to the district attorney's office for an 
interview regarding the murder of defendant's friend; the 
officers handcuffed defendant and transported defendant 
in a marked police car to the district attorney's office; de- 
fendant was not placed in physical restraints during the 
interview; defendant was escorted at all times while at 
the district attorney's office, including smoke breaks out- 
side the building; defendant was interrogated in a small 
room with the door closed and with two officers present 
at all times; the questioning officer accused defendant of 
murdering the victim, confronted defendant with evidence 
of guilt, and repeatedly directed defendant to confess; 
Miranda warnings were not given to defendant at any 
point during the interrogation; and the officers never in- 
formed defendant that defendant was not under arrest, 
that defendant was free to leave the room, or that defen- 
dant could terminate the interview at any time, defendant 
was subject to a custodial interrogation. State v. Olivas, 
2011-NMCA-0380, 149 N.M. 498, 252 P.3d 722, cert. denied, 
2011-NMCERT-0038, 150 N.M. 619, 264 P.3d 520. 
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Where defendant, who interrupted police interview 
of a witness at the scene of a motor vehicle accident in 
which defendant was involved, was physically escorted by 
a police officer to a police vehicle, told by the police officer 
that he would be arrested for obstruction if he kept talk- 
ing to the witness, placed in the back seat of the police 
vehicle with the doors closed and locked, and later ques- 
tioned while he was in the back of the police vehicle, the 
questioning constituted a custodial interrogation. State v. 
Snell, 2007-NMCA-1138, 142 N.M. 452, 166 P.3d 1106, cert. 
quashed, 2008-NMCERT-004, 144 N.M. 49, 183 P.3d 934. 

Public safety exception to Miranda. — Where de- 
fendant was placed in custody after having been found 
trying to start a scooter with an ignition that appeared to 
be tampered with, which indicated to the officers that the 
scooter may have been stolen, and after officers received 
notification through the national crime information cen- 
ter that defendant had two outstanding felony warrants 
for his arrest, and where, prior to being advised of his Mi- 
randa rights, an officer asked defendant, "Is there any- 
thing on your person that I should know about?", to which 
defendant responded "I have meth", defendant was sub- 
ject to custodial interrogation because the question was 
reasonably likely to elicit an incriminating response from 
defendant. Although defendant's right to be instructed 
under Miranda attached, the public safety exception ap- 
plies because the question was not asked solely to elicit 
incriminating testimony but was asked in the interest of 
officer safety. The potential for defendant having objects 
on his person that threatened officer safety outweighed 
the need for the prophylactic rule protecting the fifth 
amendment's privilege against self-incrimination. State v, 
Widmer, 2020-NMSC-007, rev'd by 2020-NMSC-007. 

Custodial interrogation under Miranda. — Where 
police were dispatched to a Walgreen's after receiving 
an anonymous tip reporting two individuals in the Wal- 
green's parking lot trying to start a moped that appeared 
to be tampered with, and where officers found defendant 
trying to start a moped that had a damaged ignition, 
which indicated that it may have been stolen, and where 
officers detained defendant, placed him in handcuffs, and 
directed him to sit near the sidewalk, and where one of- 
ficer, in the process of searching defendant, asked defen- 
dant whether he had anything on him that the officer 
should know about, leading defendant to respond that he 
had some methamphetamine, defendant was in custody 
for purposes of Miranda, because he was restrained to 
the degree normally associated with arrest, and was sub- 
ject to interrogation under Miranda, because the officer's 
question under the circumstances was likely to elicit an 
incriminating response; the district court erred in denying 
defendant's motion to suppress‘his statements to police, 
because when a defendant is subject to custodial interro- 
gation without Miranda warnings, any responses made to 
police during the course of the custodial interrogation are 
presumed compelled and must be excluded from evidence. 
State v. Widmer, 2018-NMCA-035, rev'd by 2020-NMSC- 
007. 

Police officer safety exception. — The police officer 
safety exception to the Miranda rule allows arresting of- 
ficers to ask a defendant questions necessary to secure 
their own safety or the safety of the public when there is 
an objective, immediate threat to police officer safety or to 
the safety of the public. State v, Widmer, 2018-NMCA-035, 
rev'd by 2020-NMSC-007. 

Police officer safety exception inapplicable. 
Where police were dispatched to a Walgreen's after re- 
ceiving an anonymous tip reporting two individuals in 
the Walgreen's parking lot trying to start a moped that 
appeared to be tampered with, and where officers found 
defendant trying to start a moped that had a damaged 
ignition, which indicated that it may have been sto- 
len, and where officers detained defendant, placed him 
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in handcuffs, and directed him to sit near the sidewalk, 
and where one officer, in the process of searching defen- 
dant, asked defendant whether he had anything on him 
that the officer should know about, leading defendant to 
respond that he had some methamphetamine, defendant 
was subject to custodial interrogation without Miranda 


‘warnings and the police officer safety exception did not 


apply, because the officers expressed no concern of any 
kind that anything at the scene or defendant's conduct 
posed a danger to their safety. The district court erred in 
denying defendant's motion to suppress his incriminating 
statement, and the error was not harmless because defen- 
dant's statement that he had methamphetamine was the 
state's best evidence and there was a possibility that it af- 
fected the verdict, State v, Widmer, 2018-NMCA-035, cert. 
granted. 

Midstream Miranda warnings are ineffective in 
informing a suspect of ‘his or her constitutional 
rights. — Where defendant, a juvenile probationer, ar- 
rived at his probation office with his parents and vol- 
untarily stated that he wanted to turn himself in for 
shooting and killing two people, and where his proba- 
tion officer escorted defendant to a supervisor's office 
and talked to defendant until police arrived, but failed 
to advise defendant of his Miranda rights or his right 
to remain silent under 82A-2-14 NMSA 1978, and where . 
police transported defendant to the Silver City police de- 
partment where defendant proceeded to give a full state- 
ment regarding the murders without being advised of his 
constitutional rights, and where defendant was subse- 
quently taken to an interview room where he was read 
his Miranda warnings by the case agent assigned to the 
murder investigation and was instructed to sign.a writ- 
ten waiver of rights, which defendant and his mother 
signed, and where defendant proceeded to give a second 
statement to police which included the same content as 
the first statement he gave to the police, the district court 
did not err in suppressing the post-Miranda statement, 
because the midstream Miranda warning was ineffective 
in informing defendant of his Miranda rights while he 
was in custodial interrogation; the first and second police 
interviews were effectively continuous and the officer did 
not remedy the initial failure to warn by informing de- 
fendant that his first statement could not be used against 
him at trial. State v. Filemon V., 2018-NMSC-011. 

Statements given prior to custodial interrogation. 
— Where defendant, prior to interview given to district 
attorney and police chief in office where she worked, was 
told she did not have to say anything, but where she volun- 
tarily disclosed that she knew decedent and had been with 
him shortly before he was found by police, and after which 
disclosure she was immediately given her Miranda warn- 
ings, defendant was not subject to custodial interrogation 
prior to her disclosure and therefore was not entitled to 
Miranda warnings prior to time they were given. State v. 
McLam, 1970-NMCA-129, 82 N.M. 242, 478 P.2d 570, 

Where defendant talked with police officers briefly prior 
to receiving any warning as to his rights, but where at 
this stage he was disclaiming knowledge of what had hap- 
pened to the victim; was expressing a desire and willing- 


. ness to assist the police; was not being accused by the 
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police of any wrong; and was not in custody, and where im- 
mediately upon arrival at the police station, and prior to 
being questioned, he was advised of rights, trial court did 
err in refusing to suppress statements made to police by 
defendant. State v. Webb, 1970-NMCA-055, 81 N.M. 508, 
469 P.2d 153. 

Where appellant had neither been placed under arrest 
nor in any way detained when he volunteered the state- 
ment, and it was made in answer to a question concern- 
ing what occurred and can be described as an answer to a 
general question of a person who knew something of what 
transpired as a part of the fact-finding process, this is not 
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prohibited by Miranda. State v. Lopez, 1968-NMSC-092, 
79 N.M, 282, 442 P.2d 594. 

Where officer was in a fact-finding process when the 
question was asked and the incriminating statements 
made by appellant were voluntary, they were made before 
any type of custodial interrogation, within the meaning of 
Miranda, could be said to have begun. State v. Chambers, 
1972-NMSC-069, 84 N.M. 309, 502 P.2d 999. 

Admission of the statement by defendant did not vio- 
late his privilege against self-incrimination, where the 
remark by defendant was completely uncoerced, and was 
not made in connection with any interrogation of him and 
it was voluntarily made in response to a remark made by 
the officer, even where remark by the officer might have 
suggested some expected response, but was not put as a 
question to defendant, and did not suggest that the officer 
contemplated any such response as was made by defen- 
dant. State v, Smith, 1969-NMCA-016, 80 N.M. 126, 452 
P.2d 195. 

Where appellant had been neither placed under ar- 
rest nor in any way detained when he volunteered the 
incriminating statement, and it was made in answer 
to a question concerning what occurred and can be de- 
scribed as an answer to a general question of a person 
who knew something of what transpired as a part of the 
fact-finding process, the statement is not prohibited by 
Miranda. State v. Chambers, 1972-NMSC-069, 84 N.M. 
309, 502 P.2d 999, 

Where defendant is not in custody, nor under indict- 
ment nor being interrogated, the advisory system has not 
begun to operate against the defendant so as to require 
that he be informed of his right to remain silent. State v. 
Tapia, 1970-NMCA-037, 81 N.M. 365, 467 P.2d 31. 

Right against self-incrimination must involve 
an element of coercion since the clause provides that 
a person shall not be compelled to give evidence against 
himself; where defendant's statements were obtained in 
a manner indicating that they were given voluntarily 
within the meaning of fundamental fairness, then the 
deterrence of over-zealous and unlawful police activity 
would not be served by their exclusion. State v. Ramirez, 
1976-NMCA-101, 89 N.M. 635, 556 P.2d 43, overruled by 
Sells v. State, 1982-NMSC-125, 98 N.M. 786, 653 P.2d 162. 

Incriminating statements were not involuntary 
where there was no evidence of coercive police ac- 
tivity. — Where defendant was charged with multiple 
offenses related to the death of his infant daughter, and 
where, after his arrest, defendant signed an acknowl- 
edgment and waiver of his rights to remain silent, to 
have an attorney present, and to stop the interview at 
any time, and where defendant argued that his incrimi- 
nating statements to law enforcement during his inter- 


view at the police station should have been suppressed © 


because his statements were coerced and~involuntary 
because he was functioning under the extreme mental 
stress of having just witnessed the infant die, but never 
argued that his statements were induced by promise or 
threat or otherwise coerced by the police, defendant's 
statements were not involuntary and defendant's right 
against self-incrimination was not violated, because a 
finding of involuntariness must be based on some evi- 
dence that the police used fear, coercion, hope of reward, 
or some other improper inducement. State v. Galindo, 
2018-NMSC-021. A 

Involuntary confession. — Promises of leniency on 
the part of police can be coercive and may render a de- 
fendant's subsequent statement involuntary. State v. Tala- 
yumptewa, 2015-NMCA-008. 

Burden on the state. — On a claim that the police co- 
erced a statement from defendant, the prosecution bears 
the burden of proving by a preponderance of the evidence 
that a defendant's statement was voluntary, that it was 
not extracted from an accused through fear, coercion, hope 
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of reward, or other improper inducements, and an appel- 
late court reviews the entire record and the circumstances 
under which the statement or confession was made in or- 
der to make an independent determination of whether a 
defendant's confession was voluntary. State v. Talayumpt- 
ewa, 2015-NMCA-008. 

Implied promises of leniency. — Where officers 
made numerous implied promises of leniency to defen- 
dant, including promises of reduced charges and less 
prison time, inducing defendant to make incriminatory 
statements, the district court did not err in finding the 
statements involuntary and in suppressing the evidence. 
State v. Talayumptewa, 2015-NMCA-008. 

Voluntary statements admissible. — Admission of 
statements made by defendant while in custody after he 
had been advised of right not to answer questions and 
had made no request to have counsel is not constitution- 
ally impermissible and does not constitute error on re- 
view. State v. Hall, 1967-NMSC-263, 78 N.M. 564, 434 
P.2d 386. 

Evidence of nonverbal conduct during interroga- 
tion did not violate right against self-incrimination. 
— During a portion of defendant's interrogation for the 
murder of a police officer, where defendant was left alone 
in the interrogation room and video surveillance recorded 
defendant making hand gestures in the shape of a gun, 
the admission of the evidence of nonverbal conduct did 
not violate defendant's fifth amendment privilege against 
self-incrimination, because the muted video depicted de- 
fendant after he had been Mirandized and defendant's 
voluntary gestures cannot be said to have been compelled. 
State v. Romero, 2019-NMSC-007, 

Time at which Miranda warnings should be given. 
— Defendant's claim that he should have been given the 
Miranda warnings immediately prior to selling the heroin 
to informer was without merit since defendant was nei- 
ther in custody, under indictment nor being interrogated. 
His freedom of action had not been interfered with in 
any way, nor had the adversary system begun to operate 
against him. State v. Maes, 1970-NMCA-053, 81 N.M. 550, 
469 P.2d 529, cert. denied, 81 N.M. 588, 470 P.2d 309. 

Incriminating statements admitted. — Where 
there is no evidence that an officer knew or should 
have known that his simple statement, "Is he the one?" 
made to a fellow officer in the presence of the defendant, 
would result in defendant making incriminating state- 
ments, and there is no evidence of coercion or interroga- 
tion and no indication that defendant perceived that he 
was being interrogated, the trial court properly refused 
to suppress defendant's statements. State v. Edwards, 
1981-NMCA-119, 97 N.M. 141, 637 P.2d 572, cert. denied, 
97 N.M. 621, 642 P.2d 607. 

Statements made in taped interview. — Where 
defendant drove a pickup toward a group of children 
who were trick-or-treating on Halloween; the chaperone 
pushed the children out of the way but was struck and 
killed; defendant stopped and then left the scene of the ac- 
cident; defendant was arrested; the arresting officer read 
defendant's Miranda rights and told defendant that de- 
fendant's interview would be recorded; at trial, defendant 
made a general objection to playing the interview on the 
ground that the evidence should be introduced through 
live testimony; the interview revealed that defendant had 
prior convictions for driving while intoxicated, the district 
court did not err in denying defendant's motion for a mis- 
trial because defendant's objection was not sufficiently 
specific to elicit a fair ruling as to the admission of the 
portion of the interview to which defendant objected and 
the evidence of defendant's guilt was overwhelming and 
there was no probability that defendant was convicted be- 
cause of what the jury heard about defendant's prior con- 
victions. State v. Melendrez, 2014-NMCA-062, cert, denied, 
2014-NMCERT-006. 
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C. RIGHT TO REMAIN SILENT. 


Prosecutorial misconduct. The prosecutor's 
questions on cross-examination of the defendant and 
the prosecutor's closing argument to the jury focused on 
the defendant's failure to inform the investigating of- 
ficer about exculpatory information that the defendant 
presented at trial, and which was inconsistent with the 
defendant's statements to the officer, were comments on 
the defendant's silence and constituted fundamental er- 
ror. State v. Pacheco, 2007-NMCA-140, 142 N.M. 773, 170 
P.3d 1011, cert. denied, 2007-NMCERT-010, 143 N.M. 738, 
172 P.3d 1285. 

Prosecutor's comments on defendant's courtroom 
demeanor was improper. — Where defendant was tried 
before a jury on charges of criminal sexual penetration 
in the first degree, kidnapping in the first degree, armed 
robbery, aggravated burglary and criminal sexual contact, 
and where during closing argument the prosecutor com- 
mented on defendant's courtroom demeanor while the 
victim was testifying, claiming that defendant's failure to 
look at the victim was evidence of defendant's guilt, the 
district court erred in overruling defense counsel's objec- 
tion and in denying defense counsel's motion for a mis- 
trial because the closing argument had no purpose other 
than to invite the jury to draw an adverse. conclusion from 
defendant's failure to testify and explain why he would 
not look at the victim as she testified. Moreover, the argu- 
ment was not brief and isolated because the prosecutor 
repeated the improper comment after the district judge 
overruled defense counsel's objection, and the state failed 
to meet its burden in demonstrating that there was no 
reasonable probability that the comment on defendant's 
right to silence affected the jury's verdict. State v. Sena, 
2020-NMSC-011, rev'g in part 2018-NMCA-037, 419 P.3d 
1240. 

Comment by expert. — A DNA expert's comment that 
"If I were a defendant, and I were falsely accused as be- 
ing the source of biological evidence, I would want to con- 
tinue testing until I found the probe that would prove the 
exclusion" was not an improper comment on defendant's 
right.to remain silent. State v. Peters, 1997-NMCA-084, 
123 N.M. 667, 944 P.2d 896, cert. denied, 123 N.M. 446, 
942 P.2d 189. 

Comment by state differs in effect from com- 
ment by witness, — Where the prosecutor comments 
on or inquires about the defendant's silence, such a ref- 
erence can have an intolerable prejudicial impact and 
may require reversal under the "plain error" rule of the 
rules of evidence, Any reference to the defendant's si- 
lence by the state, if it lacks significant probative value, 
constitutes plain error and as such it would require re- 
versal even if the defendant fails to timely object. How- 
ever, where a witness refers to the defendant's silence, 
the defendant must object to this testimony in order to 
preserve the error, State v, Baca, 1976-NMSC-015, 89 
N.M. 204, 549 P.2d 282. 

Burden on state to prove that error did not con- 
tribute to verdict. — When there is a reasonable pos- 
sibility that prosecutor's inappropriate remark on de- 
fendant's exercise of his right to refuse to testify might 
have contributed to the conviction, the state, as benefi- 
ciary of that constitutional infringement, must prove be- 
yond a reasonable doubt that the error complained of did 
not contribute to the verdict obtained. State v. Martin, 
1972-NMCA-081, 84 N.M. 27, 498 P.2d 1370. 

Comment by prosecution on accused's failure to 
testify at trial is reversible error. Gonzales v. State, 
1980-NMSC-070, 94 N.M. 495, 612 P.2d 1306. 

Comment on failure to testify found not to require 
reversal. — Where defendant did not object to the court's 
instruction regarding defendant's right to not testify and 
the district attorney's comment on defendant's failure to 
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take the stand in his own behalf closely followed the initial 
clause of the court's instruction, and the trial court firmly 
admonished the jury to attach no significance to the dis- 
trict attorney's remark and the jury stated that it would 
do so, then, under these circumstances, if the district attor- 
ney's comment was error, it did not amount to a violation 
of defendant's constitutional rights and does not require a 
reversal. State v. Leyba, 1969-NMCA-030, 80 N,M. 190, 453 
P.2d 211, cert. denied, 80.N.M. 198, 453 P.2d 219. 

No impermissible use made of defendant's silence 
when prosecutor commented on defendant's will- 
ingness to talk to officers. — In defendant's trial for 
possession of child pornography, where defense counsel 
mentioned in her opening statement that defendant re- 
fused to talk to police without a lawyer, and where the 
prosecutor asked the investigating officer if defendant had 
been willing to talk to the officers, there was no unconsti- 
tutional, impermissible use made of defendant's silence, 
because defense counsel invited error by commenting on 
defendant's exercise of his right to remain silent, and after 
the prosecutor's question, there was an immediate objec- 
tion that was sustained, the prosecutor was admonished 
not to mention defendant's silence again, the prosecutor 
complied, and the jury was instructed to disregard the 
question and answer. State v. Adamo, 2018-NMCA-013, 
cert. denied. . 

Comment on silence. — In trial of defendant for 
felony murder, prosecutor's comment to jury on defen- 
dant's failure to assert his claim of self-defense during 
pre-arrest and post-Miranda periods, to which defen- 
dant did not object, was not fundamental error where 
the comment did not directly call on the jury to infer 
guilt from defendant's silence because the prosecution 
offered evidence that was inconsistent with self-defense. 
State v. DeGraff, 2006-NMSC-011, 139 N.M. 211, 131 
P.3d 61. 

Fundamental error to comment on defendant's 
invocation of his right to counsel. — In defendant's 
first-degree murder trial, where the prosecutor, without 
objection, elicited testimony from the investigating officer 
that defendant had invoked his right to counsel, and as 
a result the investigating officer was unable to question 
defendant further, the prosecutor's questioning was an 
impermissible comment on defendant's right to remain 
silent and this error rose to the level of fundamental er- 
ror, because the comment on defendant's right to remain 
silent was highly prejudicial, there was no probative value 
to the state's questions, and the evidence of defendant's 
guilt was not so overwhelming as to overcome the preju- 
dicial impact of the prosecutor's comments on defendant's 
exercise of his constitutional rights. State v. McDowell, 
2018-NMSC-008. 

Prosecution's questions on defendant's post- 
arrest silence not necessarily reversible error. — 
Where prosecution is permitted to ask questions involv- 
ing defendant's post-arrest silence, this will not constitute 
reversible error when these questions logically ensued 
and were invited by defendant's voluntary testimony and 
were not directed at post-arrest.silence. State v. Molina, 
1984-NMSC-038, 101 N.M. 146, 679 P.2d 814. 

State's comment on defendant's silence when asked for 
his identification did not violate his constitutional right 
to remain silent. State v. Baca, 1990-NMCA-1238, 111 
N.M. 270, 804 P.2d 1089, cert. denied, 111 N.M. 164, 803 
P.2d 253. 

Prosecutor's comments on and use of defendant's 
pre-arrest silence violated defendant's fifth amend- 
ment rights and constituted fundamental error. — . 
Where defendant. was charged with numerous counts of 
criminal sexual penetration of a minor (CSPM), one count 
of attempt to commit CSPM, and one count of intimida- 
tion of a witness, and where, at trial, the prosecutor, dur- 
ing every phase of the proceeding, in opening statement, 
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during direct examination of the detective, while cross- 
examining defendant, during his closing argument, and 
finally in rebuttal, commented on defendant's invocation 
of his fifth amendment right to remain silent during his 
voluntary, pre-arrest interview with the investigating 
detective, the prosecutor's comments proactively utilized 
defendant's invocation of his right to remain silent as in- 
dicium of his guilt, and therefore violated the fifth amend- 
ment; the prosecutor's reliance upon defendant's invoked 
silence, and the implication the prosecutor urged the jury 
to draw therefrom, were distinctly prejudicial and war- 
rant a determination of fundamental error. State v. Cos- 
tillo, 2020-NMCA-061. 

Objections by prosecutor not construed as com- 
ment on failure to testify. — Where although the state- 
ments of the prosecutor in making his objections might 
possibly have been construed as suggesting that it was 
for the defendant to take the stand and make the expla- 
nations, the court was of the opinion that considering 
the time and the manner in which the statements came 
into the case they could not reasonably be construed as 
comments to the jury on defendant's failure to take the 
stand and testify on his own behalf. State v. Lindsey, 
1969-NMCA-121, 81 N.M. 173, 464 P.2d 903, cert. denied, 
81 N.M. 140, 464 P.2d 559 (1970), cert. denied, 398 US. 
904, 90 S. Ct. 1692, 26 L. Ed. 2d 62 (1970). 

Silent defendant cannot complain of unfavor- 
able inferences by jury. — If the jury feels that the 
facts are strong enough to call upon the defendant to of- 
fer explanatory evidence to'counter them, and he prefers 
not to do so in the exercise of a constitutional right and 
privilege accorded him, he cannot justly complain if the 
jury draws inferences unfavorable to him under the cir- 
cumstances, State v. Compton, 1958-NMSC-036, 57 N.M. 
227, 257 P.2d 915. 

Where defendant opens door to comment on fail- 
ure to testify. — Where prosecutor's comments in closing 
argument on defendant's failure to testify could at best 
be characterized as indirect, where defendant "opened the 
door" to such comment in his own closing argument, thus 
effectively waiving any claim of error, and where trial 
court instructed jury that no presumption was to be made 
from defendant's failure to testify, nor should prosecu- 
tor's remarks be given weight if contrary to statements 
of law given them by the court, defendant's constitutional 
right to remain silent was not violated. State v. Carmona, 
1972-NMCA-097, 84 N.M. 119, 500 P.2d 204. 

Where remarks of the prosecutor concerning defen- 
dant's failure to testify were clearly impermissible and 
in the absence of waiver would constitute reversible er- 
ror, and where defendant objected to the prosecutor's re- 
marks, but where, out of the hearing of the jury, the trial 
court indicated that the prosecutor's remark was invited 
by defendant's argument, and for unexplained reasons the 
record failed to include defendant's argument to the jury, 
court of appeals could not presume error; consequently, no 
reviewable question was presented. State v. Gunthorpe, 
1970-NMCA-027, 81 N.M. 515, 469 P.2d 160, cert. denied, 
81 N.M. 588, 470 P.2d 309, cert. denied, 401 U.S. 941, 91S, 
Ct. 943, 28 L. Ed. 2d 221 (1971). 

Generally, the prosecutor may not properly comnient 
on a defendant's failure to testify, but such comment is 
permissible where the remarks of the prosecuting attor- 
ney were made by way of response to the comments of de- 
fendant's counsel concerning defendant's reasons for not 
testifying, and such remarks by the assistant district at- 
torney were within the realm of reasonable reply to defen- 
dant's argument. State v. Ergenbright, 1973-NMSC-024, 
84 N.M. 662, 506 P.2d 1209. 

Where the prosecutor's comment on defendant's failure 
to take the stand was made in response to the defendant's 
own argument, the defendant waived any right which 
he might have had to claim violation of privilege against 
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compulsory self-incrimination because of the prosecutor's 
comment. State v. Paris, 1966-NMSC-039, 76 N.M. 291, 
414 P.2d 512. 

No weight can be given accused's silence. — The 
constitution forbids prosecutor and court from comment- 
ing on an accused's failure to testify on his own behalf. 
Even where there is no interrogation and the accused 
merely remains silent, no weight whatever can be given 
to the accused's silence. State v. Ford, 1969-NMCA-092, 80 
N.M. 649, 459 P.2d 353. 

Plain error to question defendant's silence. — In 
defendant's murder trial, there being no basis for a ques- 
tion concerning defendant's silence at the time of his ar- 
rest, the district attorney's question about it was "plain 
error" because it was a comment by the district attorney 
on defendant's silence. State v. Lara, 1975-NMCA-095, 88 
N.M. 233, 539 P.2d 623. 

If the prosecution's reference to a defendant's silence at 
time of arrest lacks significant probative value, the refer- 
ence to silence has an intolerable prejudicial impact re- 
quiring reversal, State v. Lara, WENGE. 095, 88 N.M. 
233, 5389 P.2d 623. 

Remaining silent in the face of an accusation, under a 
claim of right to do so until counsel can be consulted, is 
not such a circumstance as will permit admission of tes- 
timony of the action of the accused or the content of the 
accusation. State v. Hatley, 1963- NMSC- 128, 72 N.M. 280, 
383 P.2d 247. 

Even if brother, not defendant, was asked the 
question. — The fact that the question regarding silence 
was asked of the brother and not the defendant makes 
no difference, since the prejudicial impact was the same. 
State v, Lara, 1975-NMCA-095, 88 N.M. 233, 539 P.2d 623. 

Probative value must be outweighed by danger 
of unfair prejudice in order to exclude testimony. 
— Defendant's motion for mistrial was correctly denied 
when there was no showing that the probative value of 
testimony mentioning defendant's refusal to talk to in- 
terviewing detective was substantially outweighed by the 
danger of unfair prejudice, confusion of the issues or mis- 
leading the jury as required by Rule 403, N.M.R. Evid. (see 
now Rule 11-403 NMRA), State v, Baca, 1976-NMSC-015, 
89 N.M. 204, 549 P.2d 282. 

Showing prior inconsistent statements is not im- 
proper comment on defendant's silence. — Question- 
ing defendant on cross-examination, after he testified that 
he had found certain stolen property in an abandoned 
house, about why he had not told the police the same thing 
when he was arrested was not an improper comment on 
his silence at the time of arrest. When arrested the defen- 
dant did not remain silent, not only stating that he did 


_ not know anything, but also offering an explanation which 
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tended to deny his possession, the question was proper 
cross-examination under Rule 611, N.M.R. Evid. (see now 
Rule 11-611 NMRA), and was admissible for the purpose 
of impeaching defendant's credibility by showing prior in- 
consistent statements. State v. Olguin, 1975-NMCA-132, 
88 N.M. 511, 542 P.2d 1201. 

Eliciting hearsay statement regarding defendant. 
— It was improper for the prosecutor to call the defense's 
alibi witness during the prosecutor's case-in-chief and to 
attempt to impeach her by eliciting from her a prior state- 
ment made to her by the defendant. The defendant's state- 
ment was hearsay, and was not admissible as an exception 
under Rule 11-801 D(1) NMRA, since the defendant had 
not testified. Its admission into evidence approached a 
violation of his constitutional right not to testify. State v. 
Duran, 1988-NMSC-082, 107 N.M. 603; 762 P.2d 890, su- 
perseded by rule, State v. Gutierrez, 1998-NMCA-172, 126 
N.M. 366, 969 P.2d 970. 

Fact that perjury is the crime with hahibule wit- 
ness might incriminate himself is immaterial. When 
a witness is asked a question the answer to which could 
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show that he had already committed a crime (perjury at 
a prior trial or hearing), his refusal to answer is permis- 
sible almost by the definition of self-incrimination. State 
v. Zamora, 1972-NMCA-126, 84 N.M. 245, 501 P.2d 689. 

Instruction on defendant's failure to testify. — It 
has been firmly established that an instruction on defen- 
dant's failure to testify is actually a benefit as a caution 
to the jury and is not erroneous, even though the defen- 
dant did not request it. State v. Garcia, 1972-NMCA-142, 
84 N.M. 519, 505 P.2d 862, cert. denied, 84 N.M. 512, 505 
P.2d 855. 

Failure to request jury instruction. — Where de- 
fendant never requested an instruction on the volun- 
tariness of certain statements made by him, any error 
committed by the court in failing to give one was waived. 
State v. Romero, 1975-NMCA-017, 87 N.M. 279, 532 P.2d 
208. 

Instruction not error though not requested by 
defendant. — Where trial court instructed the jury not 
to draw any inferences against petitioner because of his 
failure to testify in his own behalf, petitioner's contention 
that such instruction was error because he did not request 
such an instruction and that the instruction amounted to 
a comment concerning defendant's failure to testify was 
without merit since the instruction was for the benefit of 
a defendant. Patterson v. State, 1970-NMCA-007, 81 N.M. 
210, 465 P.2d 93. 

Instruction that state could comment on defen- 
dant's failure to take stand was not denial of his con- 
stitutional protection against self-incrimination where 
the court did not make any comment and the prosecution 
made no comment or argument whatsoever on appellant's 
silence. State v. James, 1966-NMSC-110, 76 N.M. 376, 415 
P.2d 350. 

Statute not violative of section. — Statute providing 
that accused may testify but that his failure to do so would 
create no presumption against him and that accused was 
entitled to jury instruction on the subject if his failure to 
testify was the object of comment or argument did not vio- 
late this section, State v. Sandoval, 1955-NMSC-007, 59 
N.M, 85, 279 P.2d 850, overruled in part by State v. Miller, 
1966-NMSC-041, 76 N.M, 62, 412 P.2d 240, 


D, WAIVER OF RIGHT AGAINST 
SELF-INCRIMINATION. 


Waiver of right against self-incrimination. — 
Where a police officer arrested the defendant for striking 
his stepson; the officer read the defendant his Miranda 
rights, which the defendant acknowledged he understood; 
the defendant did not initially object to answering the of- 
ficer's questions; in response to a question about striking 
his stepson, the defendant stated that he did not think 
he should answer any further questions without having a 
lawyer present; the defendant agreed to answer questions 
about other topics; and later in response to an open-ended 
question, the defendant volunteered statements about 
the incident with his stepson, the defendant knowingly, 
intelligently and voluntarily waived his right against self- 
incrimination, State v. Bailey, 2008-NMCA-084, 144 N.M. 
279, 186 P.3d 908, cert. denied, 2008-NMCERT-005, 144 
N.M. 381, 187 P.38d 677. 

Miranda rights can be waived only after the com- 
plete Miranda warnings have been given to the defendant. 
State v. Verdugo, 2007-NMCA-095, 142 N.M. 267, 164 P.3d 
966, cert. quashed, 2008-NMCERT-011, 145 N.M. 532, 202 
P.3d 125. 

Waiver of Miranda rights by juvenile defendant.- 

Where fifteen-year-old defendant, charged with first- 
degree murder, aggravated burglary, tampering with 
evidence, and unlawful taking of a motor vehicle, agreed 
to be interviewed by a police detective after having been 
advised of his rights, after being given an opportunity to 
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read, and read aloud from, a standard advice of rights form 
before signing the form and indicating a desire to speak to 
the detective, where nothing in the record indicated that 
defendant lacked sufficient intelligence to understand 
his rights or the repercussions of waiving those rights or 
that defendant suffered from any impairment of mental 
or physical condition, and where there was no coercive or 
manipulative conduct by law enforcement, the totality of 
the circumstances indicated that defendant knowingly, 
intelligently, and voluntarily waived his right against self- 
incrimination. State v. Rivas, 2017-NMSC-022. 

The test of voluntariness of waiver of right 
against self-incrimination is not dependent upon the 
utterance of a shibboleth, but rather upon a clear mani- 
festation by words and circumstances of a free and uncon- 
strained choice. State v. Smith, 1969-NMCA-016, 80 N.M. 
126, 452 P.2d 195. 

Burden on state to establish waiver of rights. 
— Where upon the first interview defendant expressly 
declined to make any statement, a second or further in- 
terview was not barred, but there was imposed upon the 
prosecution a "heavy burden" to establish that defendant 
knowingly and intelligently waived his privilege against 
self-incrimination and his right to the aid of counsel, State 
v. Lopez, 1969-NMCA-019, 80 N.M. 130, 452 P.2d 199, 

Burden on defendant to show that waiver not un- 
derstandingly made. — Under Escobedo v. Illinois, 378 
US. 478, 84S. Ct, 1758, 12 L. Ed. 2d 977 (1964) the burden 
is on a defendant to prove his contentions that the waiver 
of his rights was not intelligently and understandingly 
made, State v. Beachum, 1967-NMSC-215, 78 N.M. 390, 
432 P.2d 101, cert. denied, 392 U.S. 911, 88 S. Ct. 2068, 20 
L. Ed, 2d 1869 (1968). 

Waiver need not be written. — A voluntary waiver of 
the right or privilege against self-incrimination need not 
be reduced to writing and signed by defendant. State v. 
Smith, 1969-NMCA-016, 80 N.M. 126, 452 P.2d 195. 

Determinations of waiver and voluntariness 
binding on appellate court. — Where the evidence in 
prosecution for murder substantially supports the pre- 
liminary determination by the trial court, that waiver of 
right against incrimination was voluntary and a deter- 
mination was made by the jury that the statements were 
voluntarily made, these determinations are binding upon 
court of appeals. State v. Smith, 1969-NMCA-016, 80 N.M. 
126, 452 P.2d 195. 

Where the judge, on record, passed on the voluntariness 
and admissibility of defendant's statements at a suppres- 
sion hearing, and submitted the statements to the jury 
with a charge which complied with UJI Crim. 40.40 (see 
now UJI 14-5040 NMRA), the defendant's argument that 
his statements were the product of promises and induce- 
ments was to be considered with all the conflicting evi- 
dence, and it was not for the appellate court to substitute 
its own judgment for that of the trier of fact and the trial 
judge. State v. Ramirez, 1976-NMCA-101, 89 N,M. 635, 
556 P.2d 43, overruled by Sells v. State, 1982-NMSC-125, 
98 N.M. 786, 653 P.2d 162. 

Transcript found necessary to determine volun- 
tariness of statements. — Where defendant's basic de- 
fense was to persuade the jury that certain statements 
relied on heavily by the state were involuntary, and that 
the officer who testified about the circumstances of these 
statements testified differently at trial than at the sup- 
pression hearing, a copy of the prior hearing transcript 
would have been invaluable, and where there were dif- 
ferent judges, court reporters and attorneys in the hear- 
ing on the motion to suppress, on the motion for a tran- 
script, and at trial, there were no reasonable alternatives 
to a transcript of the prior hearing. State v. Romero, 
1975-NMCA-017, 87 N.M. 279, 532 P.2d 208. 

Waiver of rights as result of guilty plea. — Boykin 
v, Alabama, 395 U.S. 238, 89 S. Ct. 1709, 23 L. Ed. 2d 274 
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(1969) requires that state criminal records show an un- 
derstanding waiver by a defendant entering a guilty plea 
of three constitutional rights: (1) the privilege against 
compulsory self-incrimination, (2) the right to trial by 
jury, and (3) the right to confront one's accusers. State v. 
Guy, 1970-NMCA-080, 81 N.M. 641, 471 P.2d 675. 

Plea of guilty, voluntarily made, foreclosed an accused's 
right to object to the manner in which he was arrested or 
how the evidence had been obtained against him. The plea 
was a waiver of all nonjurisdictional defenses, and sen- 
tence which followed such a plea of guilty was a result of 
the plea and not the evidence theretofore obtained. State 
v, Brewster, 1968-NMSC-035, 78 N.M. 760, 488 P.2d 170. 

Where appellant admittedly incriminated himself by 
his plea of guilty, he could not be heard to complain since 
by his plea he confessed the charge contained in the in- 
formation. State v. Daniels, 1968-NMSC-039, 78 N.M.’768, 
438 P.2d 512. 

By pleading guilty the defendant admitted the acts well 
pleaded in the charge, waived all defenses other than that 
the indictment or information charges no offense, and 
waived the right to trial and the incidents thereof, and the 
constitutional guarantees with respect to the conduct of 
criminal prosecutions, including right to jury trial, right 
to counsel subsequent to guilty plea and right to remain 
silent. State v. Daniels, 1968-NMSC-039, 78 N.M. 768, 438 
P.2d 612, 

Defendant, who vonsoiamk: pleaded guilty, was not en- 
titled to a post-conviction hearing under Rule 93, N.M.R. 
Civ. P. (see now Rule 5-802 NMRA) (only applied to post- 
conviction motions before September 1, 1975), for the 
purpose of determining whether or not the state obtained 
evidence, which warranted the filing of the complaint, as 
a result of a claimed questioning of him contrary to his 
constitutional rights to remain silent and to the aid of 
counsel. State v. Brewster, 1968-NMSC-035, 78 N.M. 760, 
438 P.2d 170. 

Plea of guilty mat be voluntary. — It is funda- 
mental that a plea of guilty must be voluntarily made. 
If not so made but induced by threats or promises, it is 
void and subject to collateral attack. State v, Tipton, 
1967-NMSC-270, 78 N.M. 600, 435 P.2d 430. 

It is a fundamental rule of criminal procedure that a 
judgment and sentence cannot stand if based upon an 
involuntary plea of guilty induced by an unkept promise 
of leniency. A guilty plea induced by either promises or 
threats which deprive it of the character of a voluntary 
act is void and subject to collateral attack. To withhold 
the privilege of withdrawing a guilty plea in order to 
reassume the position occupied prior to its entry would 
constitute a denial of due process of law. State v. Ortiz, 
1967-NMSC-104, 77 N.M. 751, 427 P.2d 264. 

Plea of guilty is binding if made voluntarily after 
proper advice of counsel and with full understanding of 
the consequences. State v. Tipton, 1967-NMSC-270, 78 
N.M. 600, 435 P.2d 430. 

Guilty plea found voluntary. — Defendant who 
was told by his attorney that if he didn't plead guilty to 
second-degree murder he would die in gas chamber could 
not claim on motion for post-conviction relief that his 
guilty plea was induced by coercion, threats or promise of 
leniency, because such plea represented a choice between 
two alternatives and a voluntary selection of a plea to a 
lesser charge, State v. French, 1970-NMSC-159, 82 N.M. 
209, 478 P.2d 537. 

Where for six days after his arrest defendant was inter- 
rogated from time to time by officials but gave no state- 
ment and was not allowed to retain or consult with an 
attorney, defendant was denied his constitutional right to 
counsel during the first six days after his arrest. However, 
the denial of a naked constitutional right does not invali- 
date all subsequent proceedings nor necessarily prevent 
an accused from acting voluntarily in such proceedings, 
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and where defendant subsequently retained counsel and 
pleaded guilty upon his advice, the plea was held to be 
voluntarily given. Murillo v. Cox, 360 F.2d 29 (10th Cir, 
1966). 

The fact that alternatives are considered in reaching 
a decision to plead guilty does not necessarily render 
the decision involuntary, and where there is substantial 
evidence that a plea was made voluntarily after proper 
advice of counsel and with full understanding of the con- 
sequences, there is no basis for post-conviction relief. 
Mondragon v. State, 1972-NMCA-117, 84 N.M. 175, 500 
P.2d 999, 

Consequences of guilty plea must be understood. 
— Defendant's claim upon motion for post-conviction re- 
lief that trial court failed in its duty to inform him at the 
arraignment and before accepting his plea of guilty that 
the maximum possible penalty for second-degree murder 
was life imprisonment, thereby contributing to his failure 
to understand the consequences of his plea, was without 
merit where defendant had been fully advised by compe- 
tent counsel as to both maximum and minimum penal- 
ties which could be imposed upon being adjudged guilty, 
and where defendant admitted that trial court asked if 
he understood the charge against him. Burton v. State, 
1971-NMSC-028, 82 N.M, 328, 481 P.2d 407. 

Failure to object waives right to exclude testimony. 
— Where no objection was made to the testimony of officer 
in which he related the content of his remark and defen- 
dant's response thereto and defendant had already been 
advised of his rights to an attorney and to remain silent, 
even if defendant had a right to have this testimony ex- 
cluded, he waived such right when he failed to make objec- 
tion thereto or to raise any question as to its admissibility. 
State v. Smith, 1969-NMCA-016, 80 N.M. 126, 452 P.2d 195. 

Waiver of right to have public defender notified. 
— Failure of police to comply with 31-15-12 NMSA 1978, 
requiring that peace officers notify public defender of any 
person not represented by counsel who was being forc- 
ibly detained and charged with a crime, did not infringe 
upon defendant's rights against self-incrimination where 
defendant was advised of those rights both at time of ar- 
rest and booking, voluntarily acknowledged that he un- 
derstood them and signed waiver of rights form. State v. 
Rascon, 1976-NMSC-016, 89 N.M, 254, 550 P.2d 266, rev'g 
1975-NMCA-101, 88 N.M, 395, 540 P.2d 875. 

Failure to sign written statement does not make 
oral statements inadmissible. — Where the record 
shows that defendant was warned of his rights and signed 
a waiver and that later he refused to sign a written state- 
ment and stated that he would wait until an attorney was 
present before he signed it, the trial court's admission of 
pretrial oral statements in evidence was not error as the 
fact that defendant declined to sign a written statement 
did not make his oral statement inadmissible as a matter 
of law. State v. Courtright, 1972-NMCA-009, 83 N.M..474, 
493 P.2d 959. 

Defendant did not validly waive his Miranda 
rights. — Where defendant was being investigated re- 
garding allegations of criminal sexual penetration of a 
minor and criminal sexual contact of a minor, and where, 
prior to an interview with defendant, the investigating of- 
ficer advised defendant that he had the right to remain 
silent, that he had a right to a lawyer, and that if he could 
not afford a lawyer, one would be provided to him, and 
where defendant, after he signed a written waiver of these 
rights, made incriminating statements, the district court 
committed fundamental error when it admitted the video- 
recording of defendant's inculpatory statements, because 
the. Miranda warnings that defendant received while in 
police custody were inadequate in that they did not clearly 
convey to defendant that he had a right to the presence of 


‘counsel prior to, and during, his interview. With an im- 
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perfect understanding of his rights, defendant could not 
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have validly waived his Miranda rights. State v. Atencio, 
2021-NMCA-061, cert. granted. 


E, CONFESSIONS, 


Admissibility of statements made by defendant 
in a telephone call. — Where a police officer, who was 
investigating threatening telephone calls and gun shots 
at a residence, answered a telephone call at the residence; 
during the telephone conversation, the caller made incul- 
patory remarks, identified himself as "Roberto" and as 
the shooter; the caller voluntarily initiated the call, could 
have and did terminate the call on his own initiative, and 
was not in any way restricted in his freedom of movement; 
and the caller was not told that he was speaking to a po- 
lice officer until near the end of the conversation, and the 
caller was not in custody, the district court erred in ruling 
that the statements were inadmissible based on Miranda 
violations. State v. Hernandez, 2009-NMCA-096, 147 N.M. 
1, 216 P.38d 251, cert. denied, 2009-NMCERT-007, 147 
N.M. 362, 223 P.3d 359. 

Invocation of right to remain silent. — Where police 
officers asked the defendant if the defendant was willing 
to talk and the defendant responded by saying that "I ain't 
really got too much to say", the defendant did not invoke 
his right to remain silent and the admission of the defen- 
dant's statements to the police officers did not violate the 
defendant's fifth amendment right to remain silent. State 
v. Perry, 2009-NMCA-052, 146 N.M. 208, 207 P.3d 1185. 

Clarification of whether the defendant has in- 
voked the right to remain silent. — Where police of- 
ficers asked the defendant if the defendant was willing to 
talk and the defendant responded by saying that "I ain't 
really got too much to say", the defendant's statement did 
not invoke the defendant's right to remain silent under 
the fifth amendment to the United States constitution, 
and N.M. Const., art. IT, § 14 did not require the officers 
to clarify whether the defendant had invoked the right to 
remain silent. State v. Perry, 2009-NMCA-052, 146 N.M, 
208, 207 P.3d 1185. 

Defendant invoked the right to remain silent. — 
Where a police interrogator advised defendant of defen- 
dant's Miranda rights and defendant acknowledged that 
defendant understood defendant's rights; the interrogator 
asked defendant if defendant wished to answer any ques- 
tions and defendant replied "Not at the moment. Kind of 
intoxicated"; the interrogator told defendant that intoxi- 
cation was not a reason that defendant could not talk to 
the interrogator, placed a written waiver of rights in front 
of defendant, and told defendant to sign the waiver if de- 
fendant wanted to talk; defendant'replied "Like I said, not 
at the moment"; and the interrogator persisted in ques- 
tioning defendant until defendant gave an incriminating 
statement, defendant unequivocally invoked the right to 
remain silent, mandating that the interrogation immedi- 
ately cease. State v. King, 2013-NMSC-014, 300 P.3d 732. 

Interrogation must end once the right to remain 
silent is invoked. — Officers must scrupulously honor 
a suspect's right to remain silent, once invoked, by end- 
ing the interrogation, so in a murder investigation, where 
the defendant made clear that he wanted the assistance 
of a lawyer and that he did not have anything to say to 
the officers, but where the investigating officers, instead 
of immediately terminating the interrogation, showed 
the defendant his bible to keep the defendant talking 
in hopes that he would make incriminating statements, 
and tried to convince the defendant to waive his rights 
and tell the officers what happened, the officers violated 
the defendant's constitutional rights, State v. Madonda, 
2016-NMSC-022. 

Corpus delicti rule. — A defendant's extrajudi- 


cial statements may be used to establish the corpus de- ° 


licti when the prosecution is able to demonstrate the 
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trustworthiness of the confession and introduce some 
independent evidence of a criminal act. State v. Wilson, 
2011-NMSC-001, 149 N.M. 273, 248 P.3d 315. 

Admissibility of confession to establish the corpus 
delicti. — Where admissible evidence is not available to 
corroborate a confession, the confession is not admissible 
and may not be used to establish the corpus delicti neces- 
sary for a conviction. State v. Hardy, 2012-NMCA-005, 268 
P.8d 1278, cert. quashed, 2012- NMCERP 012,*299 P.dd 
422-423, 

Where defendant was charged with criminal sexual 
penetration of a minor; the victim told the victim's parent 
and a police officer about the sexual abuse; the victim was 
not cooperative with the prosecution; the only evidence 
the state could produce was the hearsay statements of the 
victim to the victim's parent and the police officer; and de- 
fendant confessed to committing the sexual abuse of the 
victim; the trial court properly dismissed the case because 
the state could not use the victim's hearsay statements 
to corroborate the confession, there was no admissible 
evidence to establish the corpus delicti, and defendant 
could not be convicted unless admissible evidence other 
than defendant's confession established the corpus de- 
licti, State v. Hardy, 2012-NMCA-005, 268 P.3d 1278, cert. 
quashed, 2012-NMCERT-012, 299 P.3d 422-423. 

Determination of admissibility of a confession at 
a preliminary hearing. — The district court should de- 
termine at a preliminary hearing whether the state has 
evidence that supports the essential facts admitted in a 
defendant's confession. First, the court assesses whether 
the confession's trustworthiness may be established by 
the state. Second, the court must ensure that the state has 
evidence that can corroborate the existence of the alleged 
loss or injury. At the preliminary hearing, the court can 
use inadmissible evidence to determine the trustworthi- 
ness of a confession, Admission of the confession at trial 
is conditioned upon the state adducing independently 
admissible evidence that can contribute to establishing 
the corpus delicti. At the preliminary hearing, the court 
should determine whether the state can provide admis- 
sible evidence supporting the corpus delicti. State -v. 
Hardy, 2012-NMCA-005, 268 P.3d 1278, cert. quashed, 
2012-NMCERT-012, 299 P.3d 422-423. 

-Trustworthiness doctrine. — A defendant's extra- 
judicial statement may be used to establish the corpus 
delicti where the statement is shown to be trustworthy 
and where there is some independent evidence to confirm 
the existence of the alleged loss or injury. State v. Weisser, 
2007-NMCA-015, 141 N.M. 93, 150 P.3d 1043. 

Voluntary confession not violation of section. — 
When confession was freely and voluntarily made, it fol- 
lows as a matter of course that appellant was not com- 
pelled to testify against himself in violation of this section. 
State v. Ascarate, 1915-NMSC-088, 21 N.M. 191, 153 
P. 1036, writ of error dismissed, 245 U.S. 625, 38 S. Ct. 8, 
62 L, Ed. 517 (1917). 

Massachusetts rule followed in New Mexico. — 
New Mexico procedure as to confessions does not follow 
the New York method; rather, the court of appeals follows 
the Massachusetts rule, i.e., the jury passes on voluntari- 
ness only after the judge has fully and independently 
resolved the issue against the accused. State v. Burk, 
1971-NMCA-018, 82 N.M. 466, 483 P.2d 940, cert. denied, 
404 US. 955, 92 S. Ct. 309, 30 L. Ed. 2d 271. 

Judge's comment that voluntariness decided by 
jury. — Where after a hearing, the judge concluded that 
the defendant's incriminating statement met legal re- 
quirements for admissibility and his findings on disputed 
issues of fact are also ascertainable from the record, the 
trial court's statement that the issue of voluntariness 
was entirely up to the jury is no more than a comment 
that, having determined the statement was obtained in 
accordance with legal requirements, and was admissible 
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as a matter of law, the final decision in connection with 
the statement was forthe jury and as such was not consti- 
tutionally inadequate. State v. Burk, 1971-NMCA-018, 82 
N.M. 466, 483 P.2d 940, cert. denied, 404 U.S. 955, 92 S. Ct. 
309, 30 L. Ed. 2d 271. 

Involuntary confession not to be heard by jury. 
— A confession by the defendant found to be invol- 
untary by the trial judge is not to be heard by the jury 
which determines his guilt or innocence. State v. Soliz, 
1968-NMSC-101, 79 N.M. 263, 442 P.2d 575. 

Right to hearing on voluntariness of confession. 
— Where approximately 47 days before trial defendant 
filed a motion to ‘suppress all statements made by the 
defendant relating to the offenses charged in the indict- 
ment, and where on the day of trial defendant renewed 
his motion to suppress, the trial court erred in not hold- 
ing a hearing out of the presence of the jury in order to 
determine the voluntariness of the confession, since de- 
fendant had the constitutional right at some stage in the 
proceeding to object to the use of the confession and to 
have a fair hearing and a reliable determination on the 
issue of voluntariness; a determination uninfluenced by 
the truth or falsity of the confession. State v. LaCour, 
1973-NMCA-022, 84 N.M. 665, 506 P.2d 1212. 

Defendant alleging duress in the taking of his confes- 
sion has a constitutional right to have a fair hearing and a 
reliable determination on the issue of voluntariness unin- 
fluenced by the truth or falsity of that confession. State v. 
Gurule, 1972-NMCA-104, 84 N.M. 142, 500 P.2d 427. 

A prima facie case for admission of a confession 
is made where the officers testify that the confession was 
obtained without threat or coercion or promise of immu- 
nity. State v. Watson, 1971-NMCA-104, 82 N.M. 769, 487 
P.2d 197. 

Error not to hear defendant's statement on in- 
tegrity of confession. — Any time a defendant makes 
it known he has something to say touching the integ- 
rity of a confession claimed to have been made by him, 
however incredible it may appear to the trial court, the 
judge must hear him. He has no choice. In declining to 
do so, the court commits reversible error, State v. Armijo, 
1958-NMSC-108, 64 N.M. 431, 329 P.2d 785. 

Appellate court must accept determinations by 
triers of fact. — It is for the trial court in the prelimi- 
nary inquiry out of the presence of the jury, and for the 
jury ultimately under proper instructions, to determine 
the question of the voluntariness of confessions, and the 
court of appeals must accept these determinations by 
the triers of the fact, unless the evidence is so lacking in 
support of these determinations as to work fundamental 
unfairness, State v. Fagan, 1967-NMCA-032, 78 N.M. 618, 
435 P.2d 771. 

Confession made prior to appearance before mag- 
istrate. — Defendant's confession having been held to be 
voluntary by the trial court, and the evidence at the mo- 
tion hearing not requiring a contrary conclusion, the fact 
that the statement was made prior to defendant's appear- 
ance before a magistrate did not require that the state- 
ment be suppressed. State v. Rael, 1970-NMCA-101, 81 
N.M. 791, 474 P.2d 83. 

Having determined that it was voluntary, the fact that 
appellant was not taken forthwith before a magistrate 
cannot be held to make the confession inadmissible. State 
v. Gray, 1969-NMCA-102, 80 N.M. 751, 461 P.2d 233, 

Advice of counsel not essential. — A confession by 
a defendant at a time he is in custody and does not have 
counsel to advise him is not ipso facto involuntary and in- 
admissible, Pece v. Cox, 354 F.2d 913 (10th Cir. 1965), cert. 
denied, 384 US. 1020, 86 S. Ct. 1984, 16 L. Ed. 2d 1044 
(1966). 

A voluntary confession given before counsel was ob- 
tained is admissible. State v. Dena, 1923-NMSC-033, 28 
N.M. 479, 214 P. 583. 
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Promise of lesser punishment. — If the accused 
confesses because he was induced by the promise that his 
punishment will not be so severe as it otherwise might be, 
the confession is not admissible because it was not volun- 
tary. State v. Watson, 1971-NMCA-104, 82 N.M. 769, 487 
P.2d 197. 

Voluntary statements obtained in violation of Mi- 
randa were admissible for impeachment purposes. 
— Where detectives' statements to defendant during a 
custodial interrogation implied that if defendant con- 
fessed, the detectives were not only willing, based on their 
supposed desire to help defendant, but were also able to 
help, due to their "relationship" with the court, the judge, 
and the prosecutor, defendant could have inferred that 
the detectives were making a promise of leniency, but any 
implied promises did not overwhelm defendant's will or 
impair his capacity for self-determination such that de- 
fendant's statements were involuntary, and although the 
statements were obtained in violation of Miranda, because 
defendant clearly invoked his right to remain silent, the 
statements, although not admissible in the prosecution's 
case in chief, could still be used to impeach defendant's 
testimony at trial. State v. Baroz, 2017-NMSC-030. 

Inducement need not be made by a person in posi- 
tion of authority to be unlawful. — Where defendant 
in larceny case had a private conversation with a former 
district attorney after his arrest, the former district attor- 
ney was a person of some standing in the community, who 
had been seen on the day of the crime by defendant with 
the victim of the larceny, and where defendant's mother 
had told her son to go to this man if he ever got into any 
trouble because he would help him out, defendant might 
reasonably have considered the promissor as a person able 
to afford him aid, and his confession, consisting of the act 
of showing the police where the stolen property was hid- 
den and the statements made to the police after emerging 
from the conference room and on route to the cache site, 
was unlawfully induced, involuntary and, therefore, in- 
admissible, State v. Benavidez, 1975-NMCA-018, 87 N.M. 
223, 531 P.2d 957. 

A confession is presumed to be given by mentally 
competent person and the burden is on defendant 
to show that defendant was not mentally compe- 
tent. State v. Lujan, 1975-NMSC-017, 87 N.M. 400, 534 
P.2d 1112, cert, denied, 423 U.S. 1025, 96 S. Ct. 469, 46 L. 
Ed. 2d 400. 

Test to determine mental competence to make 
voluntary confession. — For a defendant to make a 
valid confession, he must have had sufficient mental ca- 
pacity at the time to be conscious of the physical acts per- 
formed by him, to retain them in his memory and to state 
them with reasonable accuracy. Mere mental instability 
or temporary lack of faculties only goes to the weight to be 
given the confession. The test used to determine mental 
competence to make a voluntary confession is whether the 
defendant's mental capacities and his actions after the 
commission of the crime clearly demonstrate that he had 
sufficient mental capacity at that time to be conscious of 
what he was doing, to retain memory of his actions and 
to relate with reasonable accuracy the details of his ac- 
tions. State v. Lujan, 1975-NMSC-017, 87 N.M. 400, 534 
P.2d 1112, cert. denied, 423 U.S. 1025, 96 S. Ct. 469, 46 L. 
Ed. 2d 400. 

When sanity hearing required. — An evidentiary 
hearing on the issue of involuntariness to confess due to 
insanity is constitutionally required when a defendant re- 
quests it or when the defendant attempts to offer proof 
that he was not mentally competent to make the confes- 
sion. State v. Lujan, 1975-NMSC-017, 87 N.M. 400, 534 
P.2d 1112, cert. denied, 423 U.S. 1025, 96S. Ct. 469, 46 L. 
Ed. 2d 400. 

Where defendant failed to demand evidentiary 
hearing regarding insanity and did not show that he 
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had evidence to submit on his incompetence to confess, 
nor was there evidence in the record of coercion, prolonged 
interrogation or anything which might make the confes- 
sion involuntary, it was proper for the court to admit the 
evidence of the confession, along with evidence of the de- 
fendant's state of mind at the time of the confession, to 
allow the jury to decide the weight to be accorded the con- 
fession. State v. Lujan; 1975-NMSC-017, 87 N.M. 400, 534 
P.2d 1112, cert: denied, 423 U.S. 1025, 96 S. Ct. 469, 46 L. 
Ed. 2d 400. 

Failure to object to admission of confession. 
— Objection to admission of a confession could not be 
considered if not made in trial court, State v. Layton, 
1927-NMSC-010, 32 N.M. 188, 252 P. 997. 

No coercion shown. — Where the defendant argued 
that his confession to the murder of the victim was invol- 
untary because the defendant had only an eighth grade 
education and that the defendant was intimidated to 
make the confession out of a fear of death that had been 
caused by a discussion of the death penalty between the 
defendant and police officers during the defendant's in- 
terrogation; the defendant had been the one who intro- 
duced the prospect of the death penalty for the murder 
of the victim; and during the discussion, in response to 
the defendant's question about what kind of deal the de- 
fendant could get, the police officers told the defendant 
that. they would speak to the district attorney on the de- 
fendant's behalf if the defendant made a statement, the 
trial court properly admitted the defendant's confession. 
State v. Barr, 2009-NMSC-024, 146 N.M. 301, 210 P.3d 
198. 

Confession not coerced, — Where the defendant 
claimed the defendant's confession was involuntary be- 
cause ‘drugs and:lack of sleep made the defendant hal- 
lucinate during the police interrogation and describe the 
defendant's hallucinations rather than the defendant's 
memory of reality, the police officers who interrogated 
the defendant made coercive statements, and the de- 
fendant admitted to actions that did not comport ex- 
actly with the victim's manner of death; the record did 
not support the defendant's claim that the defendant 
was describing things that did not exist; there was no 
indication in the record that the police officers who in- 
terrogated the defendant were aware of the defendant's 
vulnerable mental state; one police officer said to the de- 
fendant "they're gonna hammer you", "you're through", 
and "you're gonna be treated like a monster in court and 
you're never gonna get out of prison"; the medical exam- 
iner concluded that a ligature had strangled the victim; 
and the defendant's account was ambiguous about how 
strangulation occurred, the defendant's confession was 
voluntary. State v. Evans, 2009-NMSC-027, 146 N.M. 
319, 210 P.3d 216. 

Confession found voluntary. — Where defendant 
was arrested for sexual exploitation of children; at the 
police officer's, request, defendant agreed to go to the po- 
lice department for an interview; a police officer drove 
defendant to the police department; defendant was not 
handcuffed in the police car or in the interview room; al- 
though defendant was not placed under arrest, the officer 
informed defendant of defendant's Miranda rights; and 
the officer told defendant that the officer was not going to 
place defendant in jail that night regardless of what de- 
fendant said, that the police might be able to help defen- 
dant find treatment if defendant had a problem, and that 
the officer was the only thing standing between defendant 
and federal prosecution, under the totality of the cireum- 
stances, defendant's confession was not coerced and was 
voluntary, State v, Leeson, 2011-NMCA-068, 149 N.M. 823, 
255 P.3d 401, cert, denied, 2011-NMCERT-005, 150 N.M. 
667, 265 P.3d 718. 

Where a child who was almost seventeen years of age 
confessed to murder while the child was held in a detention 
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center; at the officer's request, the child agreed to visit with 
the officers; the officers read the child the child's Miranda 
rights, told the child that the interview would stop if the 
child wanted it to stop, and informed the child about the 
possible consequences of a conviction of murder; the child 
acknowledged by a nod of the child's head the reading of 
each Miranda right and after the rights were read, stated 
that the child understood the child's Miranda rights; the of- 
ficers, at the child's request, brought the child's mother into 
the interview room before they began questioning the child; 
during the interview, the child asked if the child could visit 
with the child's mother alone; the officers refused the re- 
quest and the child then asked the child's mother to leave 
the room; the officers asked child to explain what happened; 
the child then confessed to the murder; the interview lasted 
less than one hour; the child had a lengthy juvenile arrest 
record, had been read Miranda rights on previous occa- 
sions, and on one occasion had refused to speak to authori- 
ties without a lawyer; and although a clinical psychologist 
testified that the child suffered from ADHD, that the child's 
primary language was Spanish, that the child was raised in 
a traditional Latino household that made the child deferen- 
tial to authority figures, which would enable the officers to 
convince the child to confess, the child spoke fluent English, 
never claimed not to understand the questions, and gave 
detailed, narrative responses to the questions; the officers 
told the child that the officers could not promise the child 
anything about a possible sentence or disposition, and af- 
ter confessing to the murder, the child asked the officers 
what they thought might happen, the child knowingly and 
intelligently waived the child's Miranda rights, voluntarily 
consented to the interrogation, and voluntarily confessed. 
State v, Gutierrez, 2011-NMSC-024, 150 N.M. 232, 258 P.3d 
1024. 

Where defendant was charged with first-degree abuse 
of a child resulting in death; defendant was interviewed 
by the police on two occasions within a week; on each oc- 
casion, defendant and defendant's spouse drove to the 


' police department; defendant was familiar with the po- 
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lice personnel because defendant's spouse worked at the 
police department; the interviewing officer explicitly told 
defendant that defendant was not under arrest, defendant 
was free to: leave at any time, and defendant was under 
no obligation to speak to law enforcement; and at the sec- 
ond interview, in response to the officer's statement, de- 
fendant confessed to suffocating the child, the interview 
did not implicate defendant's Miranda rights and the 
confession did not violate defendant's right against self- 
incrimination, State v, Wilson, 2011-NMSC-001, 149 N.M. 
273, 248 P.3d 315. 

Where defendant was charged with first-degree abuse 
of a child resulting in death; defendant was interviewed 
by the police on two occasions within a week; at the second 
interview, defendant confessed to suffocating the child; 
after the first interview, defendant was self-admitted to 
a medical center for depression and suicidal thoughts; 
defendant was diagnosed with significant psychologi- 
cal problems and was prescribed an antipsychotic drug; 
medical staff testified that defendant's mental state was 
improving when defendant was self-discharged from the 
medical center, defendant was insightful into the nature 
of defendant's problems, and defendant was not exhibiting 
any side effects from medication; and the interviewing of- 
ficer testified that at the second interview, defendant's re- 
sponses were coherent and intelligent, defendant's hand- 
written letters showed good penmanship and clarity, and 
defendant did not appear to be under the influence of nar- 
cotics, defendant's confession was voluntary and did not 
violate defendant's right against self-incrimination, State 
v. Wilson, 2011-NMSC-001, 149 N.M. 273, 248 P.3d 315. 

Where defendant and defendant's spouse accompanied 
a police officer to the police station for questioning about 
the death of defendant's infant child; although defendant 
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and defendant's spouse were placed in separate interview 
rooms, they could hear each other and shouted back and 
forth between the interview rooms; defendant was able to 
leave the interview room to use the restroom; defendant 
asked for and received status updates from the officer; de- 
fendant was given Miranda warnings in full and signed 
a waiver of rights form; after the officer had questioned 
defendant for some time, defendant asserted the right to 
counsel and the officer ceased questioning defendant and 
left the room; after defendant had been left in the inter- 
view room for approximately one hour, defendant knocked 
on the door and asked to speak to the officer; defendant 
told the officer that defendant had changed defendant's 
mind about wanting an attorney; the officer reminded de- 
fendant that defendant had'invoked the right to counsel; 
and defendant then made an incriminating statement, 
defendant's statement was voluntary. State v. Quinones, 
2011-NMCA-018, 149 N.M. 294, 248 P.3d 336, cert. denied, 
2011-NMCERT-001, 150 N.M. 559, 263 P.3d 901. 

Where defendant voluntarily agreed to be interviewed 
by police officers; Miranda warnings were not given to de- 
fendant at any point during the interrogation; although 
defendant informed the officers that there was an out- 
standing warrant for defendant's arrest for an unrelated 
misdemeanor charge, defendant did not assert that the 
officers used the warrant to threaten or coerce defendant 
into giving a statement or that the officers promised de- 
fendant leniency on the warrant; and although defendant 
was fearful during the interrogation and felt pressured to 
talk, defendant did not assert that the fear or pressure 
was the result of police misconduct, defendant's statement 
was voluntary. State v, Olivas, 2011-NMCA-030, 149'N.M. 
498, 252 P.3d 722, cert. denied, 2011-NMCERT-003, 150 
N.M. 619, 264 P.3d 520. 

Where defendant was questioned late at night, defen- 
dant's demeanor as shown on the videotape of his confes- 
sion indicated that defendant was not too tired to proceed 
with the interrogation, and defendant’did not argue that 
police officer took advantage of defendant's fatigue or that 
defendant was not able to understand the officer's ques- 
tions or think rationally due to his fatigue; where officer 
told defendant that he would receive treatment if he con- 
fessed, but officer did not imply that defendant would get 
treatment instead of prison time or make promises regard- 
ing conviction or sentencing;:and where officer referred to 
physical evidence, but officer did not misrepresent the evi- 
dence or affirmatively state that inculpating evidence had 
been found, defendant's confession at interrogation: was 
voluntary. State v. Lobato, 2006-NMCA-051, 139 N.M. 431, 
134 P.3d 122, cert. denied, 2006-NMCERT-005, 139 N.M. 
567, 186 P.3d 568. 

Where there was no evidence that the circumstances 
surrounding the arrest, the fact that the defendant had 
been in jail overnight without arraignment, or the fact 
that he had no lawyer, in any way rendered his statement 
involuntary and as the trial court ruled, as a matter of law, 
that the confession was voluntary before submitting it to 
the jury under proper instructions requiring the jury to 
consider any questions concerning whether it was volun- 
tary, defendant's constitutional rights were not abridged. 
State v. James, 1971-NMCA-156, 83.N.M. 263, 490 P.2d 
1236, overruled by State v. Victorian, 1973-NMSC-008, 84 
N.M. 491, 505 P.2d 436. 

Defendant's claim that his confession was involuntary 
was without merit, even though defendant agreed to 
waive his rights only if officers promised not to put him 
in the same cell with a codefendant, who might kill him, 
since the answer of the police officer to the effect that such 
would not be done was a natural one and not phrased in a 
threatening or otherwise unjustified manner. State v. Le- 
Marr, 1971-NMSC-082, 83 N.M. 18, 487 P.2d 1088. : 

Where defendant, before giving the confession, was 
twice advised of his right to make no statement and his 
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right to consult with counsel, by two different officers, and 
at the suppression hearing the trial court made full in- 
quiry into the voluntariness of the confession and deter- 
mined that the defendant had knowingly and intelligently 
waived his right to remain silent, then trial court did not 
err in admitting into evidence the written confession of 
the defendant. State v. Baros, 1974-NMCA-127, 87 N.M. 
49, 529 P.2d 275, cert. denied, 87 N.M. 47, 529 P.2d 273. 

Where the elapsed time of three and one-half hours 
from arrest to defendant's giving of statement of admis- 
sion and the absence of counsel during that time did not, 
under the circumstances of the case, require a holding 
that the statement was involuntary and therefore should 
have been suppressed. State v. Rael, 1970-NMCA-101, 81 
N.M. 791, 474 P.2d 83. 


III. DOUBLE JEOPARDY. 
A. IN GENERAL. 


Tampering with evidence. — Where defendant shot 
the victim in the chest in defendant's vehicle, drove the 
unconscious victim in the vehicle to an isolated area, 
shot the victim twice in the head while the victim was 
still alive, poured gasoline on the victim and lit the vic- 
tim on fire; defendant gave the vehicle to a friend; and 
when the friend returned the vehicle, defendant set fire 
to the vehicle, defendant's three convictions of tampering 
with evidence were not based on unitary conduct and did 
not violate defendant's right to be free from double jeop- 
ardy. State v. Urioste, 2011-NMCA-121, 267 P.3d 820, cert. 
quashed, 2012-NMCERT-008. 

Imposition of civil penalty and subsequent crimi- 
nal prosecution. — The civil penalty authorized under 
Section 1-19A-17 NMSA 1978 is remedial and does not 
constitute punishment for double jeopardy purposes. The 
imposition of a civil penalty does not bar a subsequent 
criminal prosecution under the Voter Action Act for the 
same conduct for which the secretary of state assessed the 
civil penalty. State v. Block, 2011-NMCA-101, 150 N.M. 
598, 263 P.3d 940. 

Identical counts and jury instructions. — Where 
multiple counts of criminal sexual penetration of a minor 
in the indictment and the counts in the jury instructions 
were carbon-copy counts of each other, and where the 
child's testimony distinguished facts for each count and 
the defendant admitted to having sexual intercourse with 
the child on several occasions, there was sufficient evi- 
dence from which a jury could find separate incidents of 
criminal sexual penetration and there was no violation of 
double jeopardy. State v, Martinez, 2007-NMCA-160, 143 
N.M. 96, 173 P.3d 18, cert. denied, 2007- NMCERT- 011, 
143 N.M. 156, 173 P.3d 763. 

Sufficient differentiation between criminal 
counts. — Where defendant was charged with twenty- 
six counts involving allegations that he sexually abused 
his minor step-daughter by perpetrating ‘varying forms 
of criminal sexual penetration or criminal sexual con- 
tact, and where defendant's indictment alleged that 
he engaged in specific sex acts with his step-daughter 
during specific, consecutive, six-month intervals, and 
where ‘no specific form of sexual abuse was alleged to 
have occurred more than once in any given interval, 
the district court erred in granting defendant's petition 
for writ of habeas corpus on the grounds that the mul- 
tiple convictions for the same sexual acts violate double 
jeopardy because of the lack of specificity in the indict- 
ment. The charges were more than adequately differen- 
tiated to avoid the double jeopardy problems associated 
with unspecific, carbon-copy indictments. State v. Lente, 
2019-NMSC-020. 

No double jeopardy violation where there were 
multiple victims and each victim suffered unique 
and distinct injuries. — Where defendants, ‘owners of 
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a daycare, were each convicted of one count of reckless 
child abuse resulting in great bodily harm and one count 
of reckless child abuse resulting in death after failing to 
remove two one-year-old children under their supervision 
from a hot SUV following a trip to a park, resulting in 
the death of one child and life-threatening injuries to the 
other child, and where defendants claimed that their con- 
victions for reckless child abuse involved unitary conduct 
and therefore violated the prohibition against double jeop- 
ardy, there was no double jeopardy violation because it is 
entirely appropriate to charge a separate count for each 
victim when each child harmed is a distinct victim with 
unique injuries, and in this case a forensic pathologist 
opined that one child died from heat stroke and the other 
child had a body temperature of 108 degrees and suffered 
severe injuries which required the child to relearn how 
to talk, walk, eat and breathe by herself. State v. Taylor, 
2021-NMCA-033, cert. granted. 

Multiple convictions did not violate double jeop- 
ardy. — Where defendant was charged with twenty-six 
counts involving allegations that he sexually abused his 
minor step-daughter by perpetrating varying forms of 
criminal sexual penetration and criminal sexual contact, 
and where the testimony at trial more than adequately 
established that defendant forced his step-daughter to en- 
gage in sex acts and that he perpetrated the different and 
varying acts for which he was convicted, and where de- 
fendant's step-daughter described the number of sex acts 
committed with sufficient certainty to support each of the 
counts alleged in the indictment and for which defendant 
was convicted and testified that the abuse occurred two 
or three times a week for almost the entirety of the forty- 
and-one-half month indictment period, there was suffi- 
cient evidence to support defendant's convictions. State v. 
Lente, 2019-NMSC-020, 

Double jeopardy was not violated by amendment 
of defendant's sentence. — Where the district court 
initially determined that defendant's 1972 uncounseled 
misdemeanor DWI conviction could not be used to en- 
hance defendant's sentence for a 2009 aggravated DWI; 
the state asked the court to reconsider its ruling as a legal 
error six days after the court entered the sentence; the 
state did not present any new or supplemental evidence; 
the court determined that it had erred as a matter of law 
because defendant had not been sentenced to jail for the 
1972 conviction; and the court amended defendant's sen- 
tence based on the legal error regarding the 1972 convic- 
tion, defendant did not have a reasonable expectation of 
finality in the original sentence because the state moved 
for reconsideration of the court's ruling on the validity of 
the 1972 sentence within the 30 days of the court's entry 
of the sentence and double jeopardy did not preclude the 
modification of defendant's sentence based on the legal er- 
ror. State v. Redhouse, 2011-NMCA-118, 269 P.3d 8, cert. 
denied, 2011-NMCERT-011. 

Increased sentence resulted in double jeopardy 
violation. — Where defendant was convicted of aggra- 
vated DWI and vehicular homicide, and where defendant 
was initially sentenced to eighteen months for the DWI 
conviction and sixteen years for the vehicular homicide 
conviction, which included a one-year habitual offender 
enhancement, and where the court suspended seven and 
one-half years of the sentence for an actual term of ten 
years, and where, before entry of the judgment and sen- 
tence, defendant moved to reconsider his sentence and va- 
cate the aggravated DWI conviction, claiming that his con- 
viction for both crimes subjected him to double jeopardy, 
and where the court granted the defendant's motion and 
vacated the aggravated DWI conviction and resentenced 
defendant to sixteen years for the vehicular homicide con- 
viction, which included a one-year habitual offender en- 
hancement, and suspended six years for an actual term 
of ten years, and for the first time, designated defendant's 
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crime a serious violent offense, and where, in a later order 
clarifying its judgment and sentence, the court explained 
that it lacked the authority to designate defendant's con- 
viction for second-degree vehicular homicide a serious 
violent offense, and where the court, in an attempt to com- 
pensate for this lack of authority, resentenced defendant 
to fifteen years, which included a one-year habitual of- 
fender enhancement, with no time suspended, resulting in 
a actual term of fifteen years, defendant's constitutional 
rights were violated because the double jeopardy clause 
protects a criminal defendant's reasonable expectation of 
finality in a sentence, and this protection is the basis of a 
well-established principle of New Mexico law that a trial 
court generally cannot increase a valid sentence once a 
defendant begins serving that sentence. State v, Garcia, 
2022-NMCA-008, cert, denied. 

Sex offender registration. — Because the Albuquer- 
que Sex Offender Registration and Notification Act ordi- 
nance is a regulatory scheme that is not punitive in intent 
or effect, the retroactive application of the ordinance does 
not violate the double jeopardy clause. ACLU v. City of Al- 
buquerque, 2006-NMCA-078, 139 N.M. 761, 137 P.3d 1215. 

Double jeopardy did not attach at the time of 
oral sentencing. — Where defendant entered into a 
plea agreement which required defendant to make res- 
titution to investors in defendant's limited liability com- 
pany; the court orally sentenced defendant; defendant 
failed to make restitution; and the court withdrew defen- 
dant's plea and ordered defendant to stand trial, double 
jeopardy did not attach at the time of the oral sentencing 
and did not preclude the court from ordering defendant to 
stand trial because defendant could not have formed an 
expectation of finality in the oral sentence imposed pur- 
suant to the plea agreement, the terms of which defen- 
dant either would not or could not keep. State v. Soutar, 
2012-NMCA-024, 272 P.3d 154. 

Oral rulings do not terminate jeopardy. State 
v. Vaughn, 2005-NMCA-076, 137 N.M. 674, 114 P.3d 
354, cert. denied, 2005-NMCERT-006, 137 N.M. 766, 115 
P.3d 229. 

Policies underlying double jeopardy prohibition. 
— Several policies underlie the double jeopardy prohibition: 
First, guilt should be established by proving the elements 
of a crime to the satisfaction of a single jury, not by capi- 
talizing on the increased probability of conviction resulting 
from repeated prosecutions before many juries; second, the 
prosecutor should not be able to search for an agreeable 
sentence by bringing successive prosecutions for the same 
offense before different judges; third, criminal trials should 
not become an instrument for unnecessarily badgering in- 
dividuals; and finally, judges should not impose multiple 
punishments for a single legislatively defined offense. State 
v. Tanton, 1975-NMCA-054, 88 N.M. 5, 536 P.2d 269, rev'd, 
1975-NMSC-057, 88 N.M. 338, 540 P.2d 818. 

This section applies to prevent a person from being 
punished twice for the same offense. State v. McAfee, 
1967-NMSC-139, 78 N.M. 108, 428 P.2d 647. 

The double jeopardy clause is designed to prohibit the 
government from harassing citizens by subjecting them 
to multiple suits on the same offense until a conviction is 
obtained. State v. Spillmon, 1976-NMSC-048, 89 N.M. 406, 
553 P.2d 686, 

The purpose of the double jeopardy prohibition 
is to prevent the government from harassing citizens by 
subjecting them to multiple suits until a conviction is 
reached, or from repeatedly subjecting citizens to the ex- 
pense, embarrassment and ordeal of repeated trials. State 
v, Lujan, 1985-NMCA-111, 103 N.M. 667, 712 P.2d 13, cert. 
denied, 103 N.M. 740, 713 P.2d 556 (1986). 

The goal of the multiple prosecution component of the 
double jeopardy clause is to protect a defendant from 
embarrassment, expense, ordeal, anxiety and insecurity, 
and to protect his right to conclusion of criminal charges 
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against him. State v. Davis, 1998-NMCA-148, 126 N.M. 
297, 968 P.2d 808. 

Constitutional prohibition against "double jeop- 
ardy" designed to protect an individual from being 
subjected to the hazards of trial and possible conviction 
more than once for an alleged offense. State v. Mares, 
1979-NMCA-049, 92 N.M. 687, 594 P.2d 347, cert. denied, 
92 N.M. 675, 593 P.2d 1078. 

Where double jeopardy protections are violated, 
the general practice is to vacate the conviction car- 
rying the shorter sentence. — Where defendant was 
charged with contributing to the delinquency of a minor 
(CDM) and shoplifting when defendant assisted a minor 
child in stealing bottles of alcohol from Wal-Mart, de- 
fendant's double jeopardy protections were violated be- 
cause the conduct underlying the CDM conviction and 
the shoplifting conviction was unitary, and under double 
jeopardy jurisprudence, the shoplifting conviction, a petty 
misdemeanor that carries a lesser punishment, must be 
vacated, while the CDM conviction, a felony, must stand, 
because the appellate courts' general practice is to va- 
cate the conviction carrying the shorter sentence in cases 
where double jeopardy protections have been violated. 
State v, Lozoya, 2017-NMCA-052, cert. denied. 

No double jeopardy where significant time has 
elapsed. — The defense of double jeopardy did not apply 
to successive prosecutions where twenty months elapsed 
between the prior alleged violation and a distinct criminal 
act. City of Roswell v. Hancock, 1998-NMCA-1380, 126 .N,M. 
109, 967 P.2d 449, cert. denied, 126 N.M. 107, 967 P.2d 447. 

Double jeopardy statute. — Section 30-1-10 NMSA 
1978 provides the same protections as this section, al- 
though those protections are more clearly stated in the 
statute. State v. Lynch, 2003-NMSC-020, 134 N.M. 139, 74 
P.3d 73. 

In order to preserve claim that double jeopardy 
protection under the state constitution was more 
expansive than under federal constitution, defen- 
dant had to raise this claim in the trial court and provide 
a basis to interpret the state constitution differently. 
State v. Vaughn, 2005-NMCA-076, 137 N.M. 674, 114 
P.3d 354, cert. denied, 2005-NMCERT-006, 137 N.M. 766, 
115 P.3d 229, 

State protections broader than those of federal 
constitution. — The differences between this section and 
80-1-10 NMSA 1978 suggest that the legislature was at- 
tempting to articulate the protections of this section as 
being broader than those of the federal constitution. The 
statute says, more clearly than the constitutional provi- 
sion, that the new trial ought not concern an offense of 
a greater degree than the degree of which the defendant 
had been convicted at the prior trial. State v. Lynch, 
2003-NMSC-020, 134 N.M. 139, 74 P.3d 73. 

State and federal provisions similar. — There is lit- 
tle to distinguish the language of state constitutional pro- 
hibition against double jeopardy from that found in the 
federal constitution. Since the two provisions are so simi- 
lar in nature, they should be construed and interpreted 
in the same manner. State v, Rogers, 1977-NMSC-057, 90 
N.M. 604, 566 P.2d 1142. 

Section subject to same construction as federal 
counterpart. — The double jeopardy clause in this sec- 
tion is subject to the same construction and interpretation 
as its counterpart in the fifth amendment to the United 
States constitution. State v. Day, 1980-NMSC-032, 94 
N.M. 758, 617 P.2d 142, cert. denied, 449 U.S. 860, 101 S. 
Ct. 163, 66 L. Ed. 2d 77 (1980). 

The word "jeopardy" as used in the US. Const., 
amend. V and in this section is used in its technical sense 
and is only applicable to criminal proceedings, Svejcara 
v. Whitman, 1971-NMCA-093, 82 N.M. 739, 487 P.2d 167. 

Application of double jeopardy clause. — The dou- 
ble jeopardy clause only comes to the aid of defendants 
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subjected to multiple prosecutions for the identical of- 
fense, or in such situations in which collateral estop- 
pel, the concept of lesser included offenses or the same 
evidence test apply. State v. Tanton, 1975-NMSC-057, 88 
N.M. 333, 540 P.2d 813, rev'g, 1975-NMCA-054, 88 N.M. 
5, 536 P.2d 269.. 

Procedure to avoid double jeopardy. — In the 
event the jury finds a defendant guilty of two crimes aris- 
ing from the same offense, simply merging the two felo- 
nies post-conviction is not enough. The trial court must 
explicitly vacate one of the convictions. Thus, the trial 
judge must both merge and vacate the underlying offense 
to avoid double jeopardy. State v. Garcia, 2011-NMSC-003, 
149 N.M., 185, 246 P.3d 1057, 

Where defendant was convicted of both felony murder 
and the underlying predicate felony of armed robbery; 
the trial court merged the armed robbery conviction 
into the felony murder conviction, but did not vacate the 
armed robbery conviction; and the trial court sentenced 
defendant only for the felony murder conviction, the trial 
court erred by not vacating the armed robbery convic- 
tion, State v, Garcia, 2011-NMSC-008, 149 N.M. 185, 246 
P.3d 1057. 

Legislative definition of offenses not affected. — 
Few, if any, limitations are imposed by the double jeopardy 
clause on the legislative power to define offenses. State v. 
Edwards, 1984-NMCA-070, 102 N.M, 413, 696 P.2d 1006, 
cert. quashed, 102 N.M, 412, 696 P.2d 1005 (1985). 

Application to municipal violations. — State and 
federal constitutional prohibitions against double jeop- 
ardy apply to prosecutions for violation of municipal ordi- 
nances. City of Roswell v. Hancock, 1998-NMCA-130, 126 
N.M. 109, 967 P.2d 449, cert. denied, 126 N.M. 107, 967 
P.2d 447. 

Guilty plea not a bar to raising issue on 
appeal. — The defendant was not barred by the fact 
that he pled guilty to the first two counts of a three count 
indictment, in which all of the counts were identically 
worded, including the name of the victim, from raising 
the double jeopardy claim on appeal. State v. Handa, 
1995-NMCA-042, 120 N.M. 38, 897 P.2d 225, cert. denied, 
119 N.M. 771, 895 P.2d 671. 

Double jeopardy is a jurisdictional issue that can be 
raised on appeal even if not previously raised at trial. State 
v. Davis, 1998-NMCA-148, 126 N.M. 297, 968 P.2d 808. 

Prosecution in both state and federal courts for 
same offense. — This section is subject to the doctrine 
of dual sovereignty, and does not prohibit the prosecution 
of a defendant in both state and federal courts for crimi- 
nal charges arising out of an alleged criminal activity. 
Each government can determine what shall be an offense 
against its peace and dignity, thereby permitting each 
sovereign to prosecute regardless of what the other has 
done. State v. Rogers, 1977-NMSC-057, 90 N.M. 604, 566 
P.2d 1142, aff'g in part, rev'g in part, 1977-NMCA-019, 90 
N.M. 6738, 568 P.2d 199. 

Under limited definition of double jeopardy in New 
Mexico, which used the "same evidence" test rather than 
the "same transaction" test, state was not precluded from 
prosecuting defendant for kidnapping and receiving sto- 
len goods after defendant had been acquitted in federal 
court of bank robbery, which charge assumedly arose from 
the "same transaction" as the other charges. However, 
since the common-law collateral estoppel doctrine would 
have prevented the kidnapping conviction if not for the 
principle of dual sovereignty, that conviction was reversed 
on policy grounds. State v. Rogers, 1977-NMCA-019, 
90 N.M. 678, 568 P.2d 199, aff'd in part, rev'd in part, 
1977-NMSC-057, 90 N.M. 604, 566 P.2d 1142. 

Factual basis must appear in record in order 
to support a double jeopardy defense. State v. Wood, 
1994-NMCA-060, 117 N.M. 682, 875 P.2d 1113, cert. de- 
nied, 117 N.M. 744, 877 P.2d 44, 
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Defendant's assertion of mere possibility of dou- 
ble jeopardy is insufficient to give rise to a consti- 
tutional issue in the court of appeals. State v. Newman, 
1971-NMCA-1387, 83 N.M. 165, 489 P.2d 673. 

When defendant placed in jeopardy. — A defendant 
is placed in jeopardy when, after issue joined upon a valid 
indictment before a competent court, the jury is impan- 
eled and sworn to try his case; territorial statute providing 
that nolle prosequi could not be entered after any testi- 
mony had been introduced for defendant would be viola- 
tive of fundamental law and void if such law assumed to 
give the right to dismiss at any time before the defendant 
offered proof. United States v. Aurandt, 1910-NMSC-011, 
15 N.M. 292, 107 P. 1064, 27 L.R.A. (n.s.) 1181 (1910), 
overruled by State v. Klasner, 1914-NMSC-015, 19 N.M. 
474, 145 P. 679. 

Assuming the court has jurisdiction, and prior proceed- 
ings are valid, jeopardy attaches when issue is joined 
upon an indictment or information, and the jury is im- 
paneled and sworn to try the cause. Ex parte Williams, 
1954-NMSC-005, 58 N.M. 37, 265 P.2d 359. 

Both a sufficient legal charge and a sufficient jurisdic- 
tion to try the charge must exist for jeopardy to attach. 
State v. Goodson, 1950-NMSC-023, 54 N.M. 184, 217 P.2d 
262. 

Where defendant was charged with both aggravated 
battery and attempt, and where the lesser charge of at- 
tempt was dismissed prior to trial, it was not "double 
jeopardy" to proceed to try defendant on the charge of 
aggravated battery, because defendant was not tried 
on the attempt charge and the attempt charge was dis- 
missed before any evidence was presented. State v. Hibbs, 
1971-NMCA-100, 82 N.M. 722, 487 P.2d 150. 

The factors to be taken into consideration in determin- 
ing whether a defendant's retrial will place him in double 
jeopardy after a prior trial has been aborted by the decla- 
ration of a mistrial not ‘at his request include: (1) defen- 
dant's interest in having his fate determined by the jury 
first impaneled, which encompasses not only his right to 
have his trial completed by a particular panel, but also 
his interest in ending the dispute then and there with 
an acquittal, and would weigh heavily against retrial in 
all situations where jeopardy has attached (i-e., after the 
jury is sworn to try the case), and (2) the factor of avoid- 
ing giving the state a second bite of the apple in order to 
either strengthen its case or to alter its trial strategy to 
obtain a conviction. State v. De Baca, 1975-NMCA-120, 
88 N.M. 454, 541 P.2d 634, cert. denied, 89 N.M. 6, 546 
P.2d 71. ‘ 

Jeopardy attaches when issue is joined upon an indict- 
ment or information, and the jury is impaneled and sworn 
to try the cause, or, in nonjury cases, the presentation of at 
least some evidence on behalf of the state. State v. Rhodes, 
1966-NMSC-064, 76 N.M. 177, 413 P.2d 214; State v. 
Mares, 1979-NMCA-049, 92 N.M. 687, 594 P.2d 347, cert. 
denied, 92 N.M. 675, 593 P.2d 1078. 

Jeopardy attaches upon a-court's entry of a default 
judgment. State v. Esparza, 2003-NMCA-075, 133 N.M. 
772, 70 P.3d 762, cert. denied, 133 N.M. 771, 70 P.3d 761. 

New adjudication of delinquency held double 
jeopardy. — It was error to rely solely on a predisposition 
report submitted after trial to support the finding that a 
child was in need of care and rehabilitation. Since jeop- 
ardy attached at the first hearing where the issue of delin- 
quency was tried, it would violate the constitutional pro- 
hibition against double jeopardy to remand case for a new 
adjudication of delinquency. Doe v. State, 1978-NMSC-068, 
92 N.M. 74, 582 P.2d 1287 

Correction of jury verdict. — Where jury foreman 
mistakenly signed the not guilty verdict form when in 
fact the jury had unanimously found defendant guilty of 
DWI, the trial court had announced that the jury was dis- 
charged, but the jury remained in the presence and control 
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of the trial court and had not been subjected to outside 
influence or contamination, the trial court was entitled to 
correct the verdict form to reflect the true verdict of the 
jury and defendant's right to be free from double jeopardy 
was not violated. State v. Rodriguez, 2006-NMSC-018, 139 
N.M. 450, 134 P.3d 737, rev'g 2004-NMCA-125, 136 N.M. 
494, 100 P.3d 200. 

Remand by children's court judge to special mas- 
ter. — As long as the special master's recommendations 
are not binding on the children's court judge, a special 
master is considered a ministerial rather than a judicial 
officer, and is without powers of adjudication. Under Rule 
10-111 F NMRA, the children's court is not bound by the 
special master's findings and conclusions. Thus, there is 
no violation of the double jeopardy clause when the chil- 
dren's court judge remands to the special master prior to 
entering its findings and conclusions. State v. Billy M., 
1987-NMCA-080, 106 N.M. 123, 739 P.2d 992, cert. denied, 
106 N.M. 95; 739 P.2d 509. 

Where petitioner's claim of double jeopardy went 
outside the record and thus the "files and records of the 
case" did not conclusively show petitioner was not entitled 
to relief under that claim, he was entitled to an evidentiary 
hearing on that claim where the burden would be on him 
to prove a factual basis showing double jeopardy. Woods v, . 
State, 1972-NMCA-128, 84 N.M. 248, 501 P.2d 692. 

Double jeopardy found. — Conviction for embezzling 
a sum as county clerk and ex officio clerk of the district 
court bars further prosecution for embezzling another sum 
as county clerk and ex officio probate clerk, where state is 
unable to show the conversion of any particular sum at 
any particular time. State v. Romero, 1928-NMSC-023, 33 
N.M. 314, 267 P. 66. 

Where defendants were charged with felony murder, 
aggravated burglary and attempted robbery, and the jury 
returned a verdict of guilty as to attempted robbery and 
not guilty as to burglary, but even though they received 
an instruction on felony murder, reached no verdict as to 
either first-degree or second-degree murder, having de- 
clared that they were deadlocked, the trial court could 
not order retrial of murder charges without violating 
double jeopardy clause, since it concluded the proceed- 
ings without declaring a mistrial and without reserving 
power to retry those issues upon which the jury could not 
agree. State v. Spillmon, 1976-NMSC-048, 89 N.M. 406, 
553 P.2d 686. 

Double jeopardy not found. — Where defendant's 
motion to dismiss because of the vagueness of the "total- 
ing" provision of 30-36-5 NMSA 1978 was sustained and 
the information was dismissed before a plea was entered, 
the proceeding did not consider the "merits" of the charge 
since it considered only whether the "totaling" provisions 
of 30-36-5 NMSA 1978 were void for vagueness. Therefore, 
since defendant had not yet been in jeopardy, reinstate- 
ment of the information by reviewing court did not subject 
him to double jeopardy. State v. Ferris, 1969-NMCA-093, 
80 N.M. 663, 459 P.2d 462. 

Defendant's conviction of two larcenies did not amount 
to double jeopardy where he stole money from sepa- 
rate cash registers of separately owned shops located in 
same room divided only by low walls, since proof of theft 
of money from one shop would not have proved theft of 
money from the other, and therefore the evidence was not 
the same. State v. Bolen, 1976-NMCA-005, 88 N.M. 647, 
545 P.2d 1025, cert. denied, 89 N.M. 5, 546 P.2d 70. 

Evidence that a conspiracy to commit burglary was en- 
tered on the evening of November 16th, that the conspira- 
tors unsuccessfully attempted to carry out the conspiracy 
at 10:30 p.m. of that day, and that the burglary was per- 
formed between 9:00 and 9:30 a.m. of November 17th, 
showed two distinct crimes, and there was no factual basis 
for the contention that they were either the same or so 
similar that multiple convictions were prohibited. State 
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v. Watkins, 1975-NMCA-126, 88 N.M. 561, 543 P.2d 1189, 
cert. denied, 89 N.M. 6, 546 P.2d 71. 

Since marijuana is not defined as a narcotic drug un- 
der the relevant statutes, a charge of violating 54-11-20, 
1953 Comp., (now 30-31-20 NMSA 1978), which prohib- 
ited the sale of narcotic drugs, in the first proceeding 
brought against defendant for selling marijuana did 
not charge defendant with a public offense. Therefore, 
the court lacked jurisdiction in the first proceeding, and 
there was no basis for a claim of double jeopardy where 
defendant was later charged under the proper section. 
State v. Mabrey, 1975-NMCA-098, 88 N.M; 227, 539 
P.2d 617. 

Prosecutor misconduct. — Where the prosecu- 
tor committed misconduct in defendant's initial trial 
because the prosecutor referred. to hearsay statements 
in his cross-examination of defendant, which the pros- 
ecutor represented to have been made by third parties 
which were falsely stated, misleading and prejudicial 
to defendant's rights; the misconduct was isolated and 
was not reflected in other parts of the trial, including 
closing, and the prosecutor did not know that the con- 
duct was improper and prejudicial, the prosecutor's mis- 
conduct was not so extraordinary as to require a bar to 
reprosecution based on double jeopardy concerns. State 
v. McClaugherty, 2007-NMCA-041, 141 N.M. 468, 157 
P.3d 33, aff'd, 2008-NMSC-044, 144 N.M. 483, 188 
P.3d 1234. 


B. PUNISHMENT. 


Sentencing increase prohibited. — The constitu- 
tional protection against double jeopardy prohibits increas- 
ing a defendant's sentence once a defendant begins serv- 
ing that sentence. State v. Duhon, 2005-NMCA-120, 138 
N.M., 466, 122 P.3d 50, cert. quashed, 2006-NMCERT-003, 
139.N.M. 353, 132 P.3d 1039. 

This section prohibits double punishment for the 
same crime. State v, Ranne, 1969-NMCA-029, 80 N.M. 
188, 453 P.2d 209. 

Respecting multiple punishments. — The dou- 
ble jeopardy clause in this section has not» been con- 
strued more broadly than its federal counterpart in the 
context of multiple punishments. State v, Andazola, 
2003-NMCA-146, 134 N.M. 710, 82 P.3d.77. 

Indicia of distinctness was not sufficient to sup- 
port separate convictions for possession of a deadly 
weapon by a prisoner. — Where defendant was con- 
victed of two counts of possession of a deadly weapon 
by a prisoner based on evidence that, during a search of 
defendant's dormitory-style pod, prison staff found "two 
makeshift weapons" in defendant's bunk, defendant's two 
convictions violated his double jeopardy rights because 
evidence that the two weapons were similar in nature, 
were found in the same area of defendant's bunk, were 
found during the same search, and the fact that there was 
no evidence to suggest that defendant came into posses- 
sion of the weapons at different times, do not support a 
reasonable inference of distinctness, and therefore it can- 
not be presumed that the legislature intended to punish 
defendant for each weapon he possessed under the cir- 
cumstances of this case. State v, Benally, 2021-NMSC-027, 
aff'g 2019-NMCA-048, 448 P.3d 592. 

Insufficient indicia of distinctness to justify 
multiple punishments for possession of a deadly 
weapon by a prisoner. — Where defendant was con- 
victed of two counts of possession of a deadly weapon by 
a prisoner based on evidence that a razor blade was dis- 
covered concealed above his bunk bed and a sharpened 
mop handle was discovered inside his mattress, there 
was insufficient evidence to indicate possessory conduct 
sufficiently distinct in nature to support multiple punish- 
ments, and the minor differences in functionality between 
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the two prison-made weapons possessed by defendant 
does not justify convicting him of separate counts of pos- 
session of a deadly weapon by a prisoner. State v. Benally, 
2019-NMCA-048, cert. granted, 

Merger of sentences. — Where defendant was con- 
victed of first degree murder, felony murder and shooting 
from a motor vehicle resulting in great bodily harm, which 
provided the felonious act for the felony murder convic- 
tion; the convictions for first degree murder and shooting 
from a vehicle were based on the same act of shooting the 
victim; and at sentencing, the district court merged the 
felony murder and first degree convictions, defendant was 
subject to double jeopardy and the convictions for felony 
murder and shooting from a motor vehicle should have 
been vacated. State v. Sisneros, 2013-NMSC-049. 

Federal constitutional principles applied. — Where 
the defendant, although referring to this section, neither 
argued that his rights were not adequately protected un- 
der the federal constitution nor justified a departure from 
federal precedent, his double jeopardy claim would be re- 
solved under federal double jeopardy principles. State v. 
Andazola, 2003-NMCA-146, 134 N.M. 710, 82 P.3d 77. 

Civil damages awarded after criminal convic- 
tion. — Punitive damage serves a civil end to an indi- 
vidual, while criminal sanctions serve a criminal end 
to the public and an award to punitive damages in tort 
action against defendant after defendant has been con- 
victed of reckless driving and driving under the influence 
does not constitute double jeopardy. Svejcara v, Whitman, 
1971-NMCA-093, 82 N.M. 739, 487 P.2d 167. 

Revocation of juvenile probation after adult of- 
fenses. — The order of the children's court revoking the 
defendant's probation based on offenses committed by the 
defendant after he became an adult for which he was con- 
victed and fined did not violate his constitutional rights 
guaranteeing protection against double jeopardy. A proba- 
tion revocation proceeding is not a new criminal trial to 
impose a new punishment. Any new disposition given as 
the result of revocation relates back to defendant's origi- 
nal delinquent act and executes a penalty previously im- 
posed, In re Lucio F'T., 1994-NMCA-144, 119 N.M. 76, 888 
P.2d 958, cert. denied, 119 N.M. 20, 888 P.2d 466. 

Failure to allow good time credit for presentence 
confinement does not subject a prisoner to double jeop- 
ardy. Enright v. State, 1986-NMSC-070, 104 N.M. 672, 726 
P.2d 349. 

Administrative plus statutory punishment for 
prison escape. — Even if administrative sanctions have 
been levied against defendant for his escape from prison, 
conviction under 30-22-9 NMSA 1978 did not constitute 
double jeopardy. State v. Budau, 1973-NMCA-151, 86 N.M. 
21, 518 P.2d 1225, cert. denied, 86 N.M. 5, 518 P.2d 1209 

Administrative discipline of an escapee does not pro- 
hibit criminal prosecution for the escape nor do the two 
punishments constitute double jeopardy. State v. Millican, 
1972-NMSC-064, 84 N.M. 256, 501 P.2d 1076.. 

Increased sentence resulting from Habitual 
Criminal Act. — Where defendant's first conviction, 
standing alone, was not the cause of an enhanced sen- 
tence, but rather the enhancement was due to the Ha- 
bitual Criminal Act, defendant's enhanced punishment 
was not prohibited as double jeopardy. State v. Gonzales, 
1972-NMCA-1380, 84 N.M. 275, 502 P.2d 300, cert, denied, 
84 N.M. 271, 502 P.2d 296. 

Double jeopardy generally does not attach in habitual 
offender sentencing proceedings especially where the 
state committed only procedural error. State v. Aragon, 
1993-NMSC-054, 116 N.M. 267, 861 P.2d 948. 

Habitual offender enhancement of an escape convic- 
tion does not constitute double jeopardy. State v. Najar, 
1994-NMCA-098, 118 N.M. 230, 880 P.2d 327, cert. denied, 
118 N.M. 90, 879 P.2d 91. 
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For purposes of double jeopardy, when a defendant is 
proven to be a habitual offender, enhancement is autho- 
rized, and the defendant's expectation of finality in the 
underlying sentence as the only sentence he may receive 
is destroyed; the enhanced sentence then supplants the 
original sentence and results in one, single, longer sen- 
tence for the crime. State v. Porras, 1999-NMCA-016, 126 
N.M. 628, 973 P.2d 880. 

Trial court acted illegally when it increased defendant's 
sentence from ninety days to three years on the under- 
lying felony charges; once he began serving the original 
sentence, double jeopardy principles precluded increas- 
ing the sentence on the underlying charges, regardless of 
whether the sentence could be increased based upon his 
habitual offender status. State v. Porras, 1999-NMCA-016, 
126 N.M. 628, 973 P.2d 880, 

Defendant, a three-time felony offender, had no reason- 
able expectation of finality in a three-year probationary 
sentence for a larceny conviction; therefore, it was not a 
violation of his double jeopardy rights for the state to seek 
a subsequent conviction of defendant, during the proba- 
tionary period, under the habitual offender laws. State v. 
Villalobos, 1998-NMSC-036, 126 N.M. 255, 968 P.2d 766. 

Multiple uses of prior convictions does not vio- 
late double jeopardy. — Where defendant's prior felony 
convictions were used to establish defendant's status as 
a habitual offender for sentencing for attempted murder 
and to serve as the predicate felony for defendant's convic- 
tion of felon in possession of a firearm, the double jeopardy 
clause was not violated. State v. Tafoya, 2012-NMSC-0380, 
285 P.3d 604. 

Double use of conditional discharge. — Use of the 
defendant's prior conditional discharge to prove that he 
was a felon in order to convict him of the crime of felon 
in possession of a firearm and to enhance his sentence for 
underlying assault convictions did not violate his double 
jeopardy rights. State v. Handa, 1995-NMCA-042, 120 
N.M. 38, 897 P.2d 225, cert, denied, 119 N.M. 771, 895 
P.2d 67 i 

Increased sentence after original sentence set 
aside. — Where, at the defendant's behest, his sentence 
is set aside on appeal or by collateral attack, the imposi- 
tion of a greater sentence does not violate federal or state 
double jeopardy principles. Tipton v. Baker, 432 F.2d 245 
(10th Cir. 1970). 

Increased sentence after trial de novo, — A greater 
sentence imposed by the district court for violation of 
certain municipal ordinances after a trial de novo does 
not deprive defendant of due process, nor does it amount 
to double jeopardy. City of Farmington v. Sandoval, 
1977-NMCA-022, 90 N.M. 246, 561 P.2d 945. 

Increase of punishment after defendant commit- 
ted. — A trial court is without power to set aside a valid 
sentence after the defendant has been committed there- 
under, and impose a new or different sentence increasing 
the punishment. A judgment which attempts to do so is 
void, and the original judgment remains in force. State'v, 
Allen, 1971-NMSC-026, 82 N.M. 373, 482 P.2d 237; State 
v. Cheadle, 1987-NMSC-100, 106 N.M. 391, 744 P.2d 166. 

Where defendant has started to serve an eight-year sen- 
tence, it can be increased only if the underlying sentence 
itself is invalid, State v. Duhon, 2005-NMCA-120, 138 
N.M. 466, 122 P.3d 50, cert. quashed, 2006-NMCERT-008, 
139 N.M. 353, 132 P.3d 1039, 

Increasing a sentence, after a defendant has com- 
menced to serve it, is a violation of the constitutional 
guarantee against double jeopardy. State v. Allen, 
1971-NMSC-026, 82 N.M. 373, 482 P.2d 237; State v. Chea- 
dle, 1987-NMSC-100, 106 N.M. 391, 744 Pi2d 166. 

Amended judgment adding term of probation. 
— Trial court's filing of an amended judgment increasing 
defendant's sentence by adding a three-year term of pro- 
bation violated the prohibition against double jeopardy. 
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State v. Charlton, 1992-NMCA-124, 115 N.M. 35, 846 P.2d 
341, cert. denied, 114 N.M. 577, 844 P.2d 827. 

Additional evaluation of sentence raises no dou- 
ble jeopardy issue. — An order deferring sentence in no 
way represents a suspension or a final sentence, at least 
for purposes of jurisdiction. Where deferral is ordered for 
the purpose of additional evaluation as recommended by 
department of corrections, a statutory sentence subse- 
quently imposed is not a second sentence, but the first 
sentence imposed in the case, Accordingly, there is no 
second sentence raising a double jeopardy issue and no 
absence of authority in the trial court to impose the statu- 
tory sentence. State v. Wood, 1974-NMCA-113, 86 N.M. 
731, 527 P.2d 494, cert. denied, 86 N.M. 730, 527 P.2d 493. 

Consecutive sentences for crimes arising out of 
the same event do not constitute double jeopardy unless 
there has been a merger. State v. Deats, 1971-NMCA-089, 
82 N.M. 711, 487 P.2d 139. 

All consecutive sentences for different ‘Gowan arising 
out of the same event do not necessarily violate the double 
jeopardy prohibition of the United States and New Mexico 
constitutions. State v. Deats, 1971-NMCA-089, 82 N.M. 
711, 487 P.2d 139. 

Separate, successive contempts are punishable 
as separate offenses, but where the supreme court can- 
not be sure from the judgment of conviction that defen- 
dant was not convicted of contempt by one judge for the 
same misconduct for which he was summarily convicted 
and sentenced by another judge, it cannot be sure that 
his rights against double jeopardy have not been violated. 
Consequently, the proper procedure to be followed to pro- 
tect against this possible violation of his rights, and to 
protect the rights of the public to have contempts of court 
punished, is to reverse the decision of the court of appeals 
affirming the conviction, reverse the judgment and sen- 
tence of the district court, and remand the cause to the 
district court for further proceedings. State v. Driscoll, 
1976-NMSC-021, 89 N.M. 541, 555 P.2d 136. 

Increasing sentence based on consideration ‘of 
element of offense. — Where defendant noted that 
physical injury is an element of the crime of second degree 
criminal sexual penetration under 30-9-11B(2) NMSA 
1978, and he contended the trial court's consideration of 
physical injury suffered by the victim in increasing the 
basic sentence pursuant to 31-18-15.1 NMSA 1978 ex- 
posed him to double jeopardy, it was held that the court's 
consideration of cireumstances surrounding an element of 
the offense did not expose defendant to double jeopardy. 
State v. Bernal, 1987-NMCA-075, 106 N.M. 117, 739 P.2d 
986, cert. denied, 106 N.M. 81, 738 P.2d 1326. 

Consideration of double jeopardy claim on sec- 
ond appeal. — Where defendant's double jeopardy claim 
was not decided in his first appeal, a double jeopardy 
claim may be raised on a second appeal, and the law of the 
ease doctrine should not preclude the appeal, specifically 
where there is nothing in the record demonstrating that 
defendant intentionally waived or abandoned the argu- 
ment. State v. Franco, 2016-NMCA-074, cert. denied. 

Imposing a basic sentence based on the ele- 
ments of a crime does not violate double jeopardy. 
— Where defendant claimed that he was being punished 
twice for a single death: first, when the death was used 
to satisfy the great bodily harm element of his shooting 
at a motor vehicle conviction, thus elevating that crime 
to a second degree felony, and second, when the death 
was used to impose a fifteen-year sentence pursuant to 
31-18-15(A)(4) NMSA 1978, defendant's right to be free 
from double jeopardy was not violated: because the legis- 
lature intended 31-18-15(A)(4) NMSA 1978 to be the basic 
sentence applicable to all second-degree felonies resulting 
in death. State v. Franco, 2016-NMCA-074, cert. denied. 

Forfeiture. — The city ordinance that allowed city 
to enact civil forfeiture proceedings against drivers who 
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continued to drive with revoked licenses served the re- 
medial purpose of protecting the public and that the for- 
feiture of a motor vehicle used by a repeat offender and 
was not punitive; therefore, the drivers were not sub- 
jected to double jeopardy. City of Albuquerque ex rel. Al- 
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2002-NMSC-014, 132 N.M. 187, 46 P.3d 94. 

Prosecution and forfeiture generally. — State v. 
Nunez, 2000-NMSC-018, 129 NM. 68, 2 P.8d 264, does not 
stand for the proposition that a criminal prosecution may 
never advance independently of a forfeiture proceeding. 
Rather, Nunez appears to mandate only proper initiation 
of the dual penalty proceeding, meaning that the crimi- 
nal charges and the forfeiture proceeding must be merged 
or consolidated prior to the occurrence of any event that 
signals the attachment of jeopardy. State v. Esparza, 
2003-NMCA-075, 133 N.M. 772, 70 P.3d 762, cert. denied, 
133 N.M. 771, 70 P.3d 761. 

A default forfeiture judgment and subsequent 
criminal prosecution in separate proceedings vio- 
late double jeopardy. — Where defendant was convicted 
for drug trafficking, conspiracy to commit drug trafficking, 
and possession of drug paraphernalia, he was twice put 
in jeopardy for the same crime when the state both for- 
feited his property and subjected him to a criminal trial 
when the two matters were not sought in a single, bifur- 
cated proceeding, but where the criminal trial occurred 
nearly three years after the conclusion of the forfeiture 
action and the two matters were decided before different 
judges. Two separate proceedings resulting in two penal- 
ties based on the same conduct is contrary to double jeop- 
ardy principles. State v. Madrigal, 2015-NMCA-106, cert. 
denied, 2015-NMCERT-009. 


C. TESTS. 


Removal of child from the custody. of the child's 
parents pending an investigation of child abuse is 
not a punishment. — Where the children, youth and 
families department investigated defendants for child 
abuse and found the allegations to be unsubstantiated; a 
tribal court held a custody hearing on the same allega- 
tions and ultimately returned the child to defendants; the 
defendant who was the primary caretaker agreed to tem- 
porary guardianship of the child during the investigation 
and tribal court proceeding; and the removal of the child 
from the custody of defendants for 14 months during the 
child abuse investigation by the department and the cus- 
tody proceeding in tribal court was.not intended to punish 
defendants, the state's prosecution of defendants for crim- 
inal child abuse did not violate double jeopardy. State. v. 
Diggs, 2009-NMCA-099, 147. N,M. 122, 217 P.3d 608, cert. 
denied, 2009-NMCERT-007, 147 N.M. 362, 223 P.3d 359. 

Conduct unitary. — Where defendant forged a check 
and attempted to present the check to a bank for payment, 
the conduct was unitary. State v, Lee, 2009-NMCA-075, 146 
N.M. 605, 213 P.3d 509, cert. denied, 2009-NMCERT-006, 
146 N.M, 733, 215 P.3d 42. 

Multiple shootings. — Where, during the course of 
a high speed chase, the defendant fired three shots from 
a bolt-action rifle at the pursuing officer; the shots were 
fired at different locations along the two mile route of 
the chase; and there were elapses of time between each 
shot, the shots were fired during a continuous course 
of conduct and constituted one act. State v. Demon- 
gey, 2008-NMCA-066, 144 N.M. 333, 187 P.3d 679, cert. 
quashed, 2011-NMCERT-001, 150 N.M. 560, 263 P.3d 901. 

Conduct not unitary. — Where defendant had pos- 
session of cocaine when he received it from his supplier, 
defendant then brought the cocaine into a bathroom and 
put it on the counter so that he could separate a portion to 
sell to a state police undercover agent, and once defendant 
completed the sale to the undercover agent, defendant 
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kept a portion of the cocaine, defendant's conduct was not 
unitary and defendant's convictions of trafficking cocaine, 
conspiracy to commit trafficking cocaine and possession 
of cocaine did not violate double jeopardy. State v. Con- 
treras, 2007-NMCA-045, 141 N.M. 434, 156 P.3d 725, cert. 
quashed, 2007-NMCERT-011, 143 N.M, 157, 173 P.3d 764. 

Where defendant, who was convicted of both felony 
murder and aggravated burglary, used several weapons 
during the attack on the victim, the death of the victim 
was not caused by the initial attack alone, and there 
was an intervening struggle during which the victim 
defended himself, the defendant's conduct was not uni- 
tary, but consisted of two distinct acts. State v. DeGraff, 
2006-NMSC-011, 139 N.M. 211, 131 P.3d 61. 

No double jeopardy violation where child's ac- 
tions in committing aggravated assault with a 
deadly weapon and unlawful carrying of a deadly 
weapon on school premises were not unitary. 
Where a child was adjudicated delinquent for commit- 
ting aggravated assault with a deadly weapon on a school 
employee and unlawful carrying of a deadly weapon on 
school premises, there was no double jeopardy violation 
because the child's actions were not unitary. At the point 
the ‘child crossed onto the school grounds with the BB 
gun, the child completed the crime of unlawfully carry- 
ing a deadly weapon on school premises, and the child did 
not assault the school employee until the school principal 
escorted the child back to the principal's office and asked 
the child to empty his pockets. Thus, both time and loca- 
tion separated the child's acts of bringing the BB gun to 
school and threatening the school principal with it, and 
the two acts were not unitary. Moreover, the criminal acts 
were of distinct quality and nature, affected different vic- 
tims, and were motivated by different objectives. State v. 
Zachariah G., 2021-NMCA-036, cert. granted. 

Determination of whether same offense involved. 
— Various approaches have been used in determining 
whether the same offense is involved in a particular case 
and the result is that the prohibition against double jeop- 
ardy is not one rule, but several, each applying to a differ- 
ent situation, some of these-being: (1) collateral estoppel 
which looks to all the relevant matters and determines 
whether or not the jury, in reaching its verdict in the first 
trial, necessarily or actually determined the same issues 
which the state attempts to raise’in the second trial; (2) 
same evidence, where one determines whether the facts 
offered in support of one offense would sustain a convic- 
tion of a second offense, and if either charge requires the 
proof of facts to support a conviction which the other does 
not, the offenses are not the same; (3) lesser included of- 
fense, where conviction or acquittal of a lesser offense 
necessarily included in a greater offense bars prosecu- 
tion for the greater offense; (4) merger of offenses, which 
requires determination of whether one criminal offense 
has merged in another and is not whether the two crimi- 
nal acts are successive steps in the same transaction but 
whether one offense necessarily involves the other; and 
(5) same transaction, which requires a determination of 
whether the several offenses are the same, as where they 
arise out of the same transaction, and were committed 
at the same time, and were part of a continuous criminal 
act, and inspired by the same criminal intent, which is 
an essential element of each offense, they are susceptible 
of only one punishment. State v. Tanton, 1975-NMCA-054, 
88 N.M. 5,636 P.2d 269, rev'd, 1975-NMSC-057, 88 N.M. 
333, 540 P.2d 813. 

Determination of unitary nature of conduct. 
— Where a defendant convicted of multiple offenses 
claims double jeopardy, a reviewing court first deter- 
mines whether defendant's conduct was unitary in na- 
ture so that the same acts were used to prove a viola- 
tion of both statutes; and where the conduct is unitary, 
the court must then examine the statutes in question to 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


Art, IT, § 15 


determine whether the legislature intended that multiple 
punishments could be imposed for different criminal of- 
fenses resulting from the same conduct. State v. Duran, 
1998-NMCA-158, 126 N.M. 60, 966 P.2d 768, cert. denied, 
126 N.M. 533, 972 P.2d 352, overruled by State v. Laguna, 
1999-NMCA-152, 128 N.M. 345, 992 P.2d 896. 

Multi-punishment analysis. — There is a two-part 
test in the multi-punishment analysis for determining 
legislative intent to punish: (1) whether the conduct un- 
derlying the offenses is unitary, i.e., whether the same 
conduct violates both statutes, and (2) whether the legis- 
lature intended to create separately punishable offenses. 
Only if the first part of the test is answered in the affir- 
mative, and the second in the negative, will the double 
jeopardy clause prohibit multiple punishment in the same 
trial. Swafford v. State, 1991-NMSC-048, 112 N.M. 3, 810 
P.2d 1223. 

Unit of prosecution for child abuse statute. — 
Where defendant was convicted of three counts of child 
abuse following a shooting in which defendant fired a gun 
multiple times into a vehicle where three children were 
sitting, defendant's three convictions for child abuse did 
not violate double jeopardy, because, where each of the 
three children separately testified to the fear and shock 
they respectively suffered as a result of defendant's con- 
duct, it is evident that the legislature intended that un- 
der the circumstances of this case each separate child 
be the appropriate unit of prosecution. State v. Ramirez, 
2018-NMSC-003. 

Factors considered. — In determining whether the 
defendant's acts constituted a single offense or multiple 
offenses for purposes of double jeopardy, factors consid- 
ered include the time between the acts, the location of the 
victim at the time of each act, the existence of any inter- 
vening event, distinctions in the manner of committing 
the acts, the defendant's intent, and the number of vic- 
tims. State v. Handa, 1995-NMCA-042, 120 N.M, 38, 897 
P.2d 225, cert. denied, 119 N.M. 771, 895 P.2d 671. 

Words "same offense" mean same offense, not the 
same transaction, not the same acts, not the same 
circumstances or same situation. State v. Goodson, 
1950-NMSC-023, 54 N.M. 184, 217 P.2d 262. 

Offense must be same in law and in fact. — The 
plea of double jeopardy is unavailing, unless the offense 
to which it is interposed is the same in law and in fact as 
the prior one under which defendant was placed in jeop- 
ardy, State v. Mares, 1968-NMCA-042, 79 N.M. 827, 442 
P.2d 817, overruled by State v. Maestas, 1974-NMCA-112, 
87 N.M. 6, 528 P.2d 650. 

One offense cannot be split up into multiple pros- 
ecutions. — The same "offense" cannot be split into many 
parts and made the subject of innumerable prosecutions. 
The prosecution cannot split up into an indefinite number 
of charges what was in fact but one act and one offense. 
State v. Maestas, 1974-NMCA-112, 87 N.M. 6, 528 P.2d 650, 
cert. denied, 87 N.M. 5, 528 P.2d 649, overruled by State v. 
Tanton, 1975-NMSC-057, 88 N.M. 333, 540 P.2d 813. 

Same transaction test disapproved. — The "same 
transaction" test, which is concerned with whether of- 
fenses were committed at the same time, were part of a 
continuous criminal act and inspired by the same crimi- 
nal intent, has not been imposed by the United States su- 
preme court on the states in double jeopardy cases, and 
since its use is not mandated by this section, it is rejected 
and disapproved. State v. Tanton, 1975-NMSC-057, 88 
N.M. 333, 540 P.2d 813, rev'g 1975-NMCA-054, 88 N.M. 
5, 536 P.2d 269. » 

Separate offenses. — The bare facts that defendant's 
child had three skull fractures, eight broken ribs, a broken 
fibula and bruises, when. taken with defendant's admis- 
sion that he struck his child on three occasions, supported 
a finding that the acts producing the child's injuries 
were sufficiently discrete as to allow the imposition of 
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consecutive sentences and did not violate the double jeop- 
ardy clause. State v. Ayala, 2006-NMCA-088, 140 N,M. 
126, 140 P.3d 547, cert. denied, 2006-NMCERT-007, 140 
N.M. 279, 142 P.3d 360. 

Collateral estoppel. — Under the rule of collateral 
estoppel any right, fact or matter in issue, and directly ad- 
judicated upon, or necessarily involved in, the determina- 
tion of an action before a competent court in which a judg- 
ment or decree is rendered upon the merits is conclusively 
settled by the judgment therein and cannot again be liti- 
gated between the parties and privies whether the claim 
or demand, purpose or subject matter of the two suits is 
the same or not. State v. Nagel, 1975-NMCA-026, 87 N.M. 
434, 535 P.2d 641, cert. denied, 87 N.M. 450, 535 P.2d 657. 

Where the issue of defendant's sanity was an issue of 
fact in the first trial, insanity having been raised as an 
affirmative defense, it was actually litigated, and it was 
absolutely necessary to a decision in that trial, and the 
identical issue of fact, the sanity of the defendant, was 
raised in the second trial between the same parties (the 
state and the defendant) for offenses committed some 16 
hours prior to the crime which was the subject of the first 
trial, it was held that the issue of insanity which was de- 
cided in defendant's favor at the first trial was the same 
issue of fact as the issue of insanity at the second trial 
and therefore collateral estoppel was a bar to the second 
trial. State v, Nagel, 1975-NMCA-026, 87 N.M. 434, 535 
P.2d 641, cert. denied, 87 N.M. 450, 585 P.2d 657. 

The principle of collateral estoppel bars relitigation 
between the same parties of issues actually determined 
at a previous trial; in a criminal trial context collateral 
estoppel is a constitutional defense raised by the defen- 
dant in a second trial after an acquittal in the first trial 
on the same issue. Where the defendant was convicted in 
municipal court of violation of certain traffic ordinances, 
he had no acquittal to raise in his defense in district 
court on charges of homicide by vehicle, and application 
of the principle of collateral estoppel was therefore inap-' 
propriate. State v. Tanton, 1975-NMSC-057, 88 N.M. 333, 
540 P.2d 818, rev'g 1975-NMCA-054, 88 N.M. 5, 536 P.2d 
269. 

If the doctrine of collateral estoppel would bar New 
Mexico from prosecuting a defendant a second time, and 
the doctrine is inapplicable solely because of the concept of 
dual sovereignty, as a matter of judicial policy, the prosecu- 
tion will not be permitted in New Mexico. State v. Rogers, 
1977-NMCA-019, 90 N.M. 673, 568 P.2d 199, aff 'd in part, 
rev'd in part, 1977-NMSC-057, 90 N.M. 604, 566 P.2d 1142, 

The same evidence test is whether the facts offered 
in support of one offense would sustain a conviction of 
the other offense. State v. Sandoval, 1977-NMCA-026, 90 
N.M. 260, 561 P.2d 1353, cert. denied, 90 N.M. 637, 567 
P.2d 486. 

If either information requires the proof of facts to’ sup- 
port a conviction which the other does not, the offenses 
are not the same and a plea of double jeopardy is unavail- 
ing. State v. Sandoval, 1977-NMCA-026, 90 N.M. 260, 561 
P.2d 1358, cert. denied, 90 N.M. 687, 567 P.2d 486. 

The test for determining whether two offenses are 
the same so as to bring into operation the prohibition 
against double jeopardy is the "same evidence" test which 
asks whether the facts offered in support of one offense 
would sustain a conviction of the other. State v. Tun- 
ton, 1975-NMSC-057, 88 N.M. 333, 540 P.2d 813, rev'g 
1975-NMCA-054, 88 N.M. 5, 536 P.2d 269; State v. Smith, 
1980-NMSC-059, 94 N.M. 379, 610 P.2d 1208. 

For double jeopardy, the test in determining whether 
the offenses charged are the same is whether the facts 
offered in support of one charge would sustain a convic- 
tion of the other. If either information requires the proof of 
facts to support a conviction which the other does not, the 
offenses are not the same and a plea of double jeopardy 
is unavailing. Owens v. Abram, 1954-NMSC-096, 58 N.M. 
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682, 274 P.2d 630, cert. denied, 348 U.S. 917, 75 S. Ct, 300, 
99 i Ed. 2d 719 (1955). 

Same evidence test. — Under the "same evidence" 
test where different elements are required to be proved 
in order to sustain each of three convictions, and different 
evidence was admitted to prove the different elements, it 
appears that the three convictions are based in part on 
separate evidence and the prohibition against double jeop- 
ardy does not bar consecutive sentencing under the cir- 
cumstances of the case. State v. Manus, 1979-NMSC-035, 
93 N.M. 95, 597 P.2d 280, overruled by Sells v. State, 
1982-NMSC-125, 98 N.M. 786, 653 P.2d 162. 

Multiple acts may be divided into counts when 
not "one offense". — When multiple acts cannot be 
classified as "one offense" under the same evidence test, 
they may nevertheless be divided into multiple counts 
if some applicable policy so demands. State v. Smith, 
1980-NMSC-059, 94 N.M. 379, 610 P.2d 1208. 

No double jeopardy where factual basis for two 
convictions differ. — If the factual basis for the alleged 
conviction for assault in municipal court and the factual 
basis for the aggravated assault conviction differed, then 
there would be no double jeopardy in conviction of defen- 
dant for both. Woods v. State, 1972-NMCA-128, 84 N.M. 
248, 501 P.2d 692. 

Burden on defendant to prove that factual basis is 
the same. — If the factual basis for the alleged conviction 
for assault in municipal court.and the factual basis for the 
aggravated assault conviction differ, then there would be 
no double jeopardy and the burden will be on defendant 
to prove a factual. basis showing double jeopardy. State v. 
Woods, 1973-NMCA-114, 85 N.M. 452, 513 P.2d 189. 

The test of merger is whether one crime necessarily 
involves the other. State v. Deats, 1971-NMCA-089, 82 
N.M. 711, 487 P.2d 139. 

The test of whether one criminal offense has merged 
in another is not whether the two criminal acts are suc- 
cessive steps in the same transaction, but whether one 
offense necessarily involves the other. State v. Eckles, 
1968-NMSC-079, 79 N.M. 138, 441 P.2d 36. 

The true test of whether one criminal offense has 
merged in another is whether one crime necessarily in- 
volves another, as, for example, rape involves fornication, 
and robbery. involves both assault and larceny. If a de- 
fendant commits a burglary and while in the burglarized 
dwelling he commits the crime of rape or kidnapping, his 
crimes do not merge for neither of them is necessarily in- 
volved in the other. When one of two criminal acts commit- 
ted successively is not a necessary ingredient of the other, 
there may be a conviction and sentence for both. State v. 
Eckles, 1968-NMSC-079, 79 N.M, 138, 441 P.2d 36. 

Whether defendant may be sentenced for each of his 
five crimes depends upon whether any one of the crimes 
has merged with any other of the crimes. If there has been 
a merger, defendant may not be sentenced for the merged 
offense, The test of merger is whether one of his crimes 
necessarily involves another of his crimes, State v. Everitt, 
1969-NMCA-010, 80 N.M. 41, 450 P.2d 927. 

The test of whether one criminal offense has merged in 
another is not whether two criminal acts are successive 
steps in the same transaction (the rejected same transac- 
tion test), but whether one offense necessarily involves the 
other. State v. Sandoval, 1977-NMCA-026, 90 N.M. 260, 
561 P.2d 1358, cert. denied, 90 N.M. 637, 567 P.2d 486. 

The merger concept has aspects of the included offense 
concept, and in determining whether one offense neces- 
sarily involves another offense so that merger applies, the 
decisions have looked to the definitions of the crimes to 
see whether the elements are the same; this approach is 
similar to the approach used in determining whether an 
offense is an included offense (a determination of whether 
the greater offense can be committed without also com- 
mitting the lesser). State v. Sandoval, 1977-NMCA-026, 
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90 N.M. 260, 561 P.2d 1353, cert. denied, 90 N.M. 637, 567 
P.2d 486, 

Whether defendant can be sentenced for two crimes de- 
pends upon whether one crime merges with the other. The 
test of merger is whether one crime necessarily involves 
the other. State v. Ranne, 1969-NMCA-029, 80 N.M. 188, 
453 P.2d 209. 

The true test of whether one criminal offense has 
merged in another is whether one crime necessarily in- 
volves another, as, for example, rape involves fornication, 
and robbery involves both assault and larceny. If a de- 
fendant commits a burglary and while in the burglarized 
dwelling he commits the crime of rape or kidnapping, his 
crimes do not merge, for neither of them is necessarily in- 
volved in the other. When one of two criminal acts commit- 
ted successively is not a necessary ingredient of the other, 
there may be a conviction and sentence for both, State v, 
McAfee, 1967-NMSC-139, 78 N.M. 108, 428 P.2d 647, 

The merger concept has aspects of the same evidence 
test because merger and the same evidence test are both 
concerned with whether more than one offense has been 
committed. State v. Sandoval, 1977-NMCA-026, 90 N.M. 
260, 561 P.2d 1353, cert. denied, 90 N.M. 637, 567 P.2d 486. 

Prosecution for greater offense after trial for 
lesser offense. — Acquittal or conviction of lesser offense 
at former trial does not bar subsequent prosecution for 
greater offense, unless accused could have been convicted of 
the greater offense at the former trial on the same evidence 
as was used against him at the subsequent trial. State v, 
Goodson, 1950-NMSC-023, 54 N.M. 184, 217 P.2d 262. 

Felony prosecution of defendant for possession of cocaine 
subsequent to his misdemeanor conviction and sentence in 
magistrate court on a plea of guilty to possession of drug 
paraphernalia did not violate double jeopardy. State v. 
Darkis, 2000-NMCA-085, 129 N.M. 547, 10 P.3d 871. 

Where court in which acquittal or conviction is had for 
lesser offense was without jurisdiction to try accused for 
the greater offense, a prosecution for the greater offense 
is not barred. State v, Goodson, 1950-NMSC-023, 54 N.M. 
184, 217 P.2d 262. 

A conviction or acquittal of a lesser offense neces- 
sarily included in a greater offense bars a subsequent 
prosecution for the greater offense. State v. Sandoval, 
1977-NMCA-026, 90 N.M. 260, 561 P.2d 1358, cert. denied, 
90 N.M. 637, 567 P.2d 486. 

A conviction of a lesser offense bars a subsequent pros- 
ecution for a greater offense, in all those cases where the 
lesser offense is included in the greater offense, and vice 
versa. State v. Medina, 1975-NMCA-038, 87 N.M. 394, 534 
P.2d 486. 

An acquittal of a lesser offense bars a subsequent pros- 
ecution for a greater offense where the lesser offense is in- 
cluded in the greater. Ex parte Williams, 1954-NMSC-005, 
58 N.M. 37, 265 P.2d 359. 

In order to protect the right to appeal, a dlaguadand con- 
victed of a lesser offense overturned on appeal may not 
be retried for any greater offense. A defendant would not 
always pursue valid grounds for appeal after conviction of 
a lesser charge if he knew we would face the possibility of 
a trial on greater charges after reversal. State v. Castrillo, 
1977-NMSC-059, 90 N.M. 608, 566 P.2d 1146, overruled 
by State v. Wardlow, 1981-NMSC-029, 95 N.M. 585, 624 
P.2d 527. 

The possession of marijuana is a lesser offense neces- 
sarily included in the greater offense of distribution of 
marijuana, and where defendant is convicted of the lesser 
offense, the principles of double jeopardy bar the subse- 
quent prosecution of the greater offense. State v. Medina, 
1975-NMCA-038, 87 N.M. 394, 534 P.2d 486. 

Conviction of a lesser included offense bars prosecu- 
tion of a greater offense, subject to one exception: if the 
court does not have jurisdiction to try the crime, double 
jeopardy cannot attach, since double jeopardy requires 
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that a court have sufficient jurisdiction to try the charge. 
Where the magistrate court had no jurisdiction to try the 
charge of vehicular homicide while driving while intoxi- 
cated or recklessly driving, double jeopardy should not 
bar the vehicular homicide by driving while intoxicated 
charge. State v. Tanton, 1975-NMSC-057, 88 N.M. 333, 
540 P.2d 818, rev'g 1975-NMCA-054, 88 N.M. 5, 536 P.2d 
269. 

A conviction or acquittal of a lesser offense necessarily 
included in a greater offense bars a subsequent prosecu- 
tion for the greater offense. However, where the indict- 
ment against defendant was phrased in the alternative 
charging him with homicide by vehicle while violating ei- 
ther 66-8-102 NMSA 1978 or former 64-22-3, 1953 Comp., 
the prosecution was not barred by a conviction in a munic- 
ipal court for driving under the influence since the lesser 
offense of driving while under the influence of intoxicating 
liquor is not necessarily included in the greater offense of 
homicide by vehicle. State v. Tanton, 1975-NMSC-057, 88 
N.M. 338, 540 P.2d 818, rev'g 1975-NMCA-054, 88 N.M. 5, 
536 P.2d 269. 

For an offense to be included within another of- 
fense, the offense must be necessarily included in the of- 
fense charged in the indictment, and for an offense to be 
necessarily included, the greater offense cannot be com- 
mitted without also committing the lesser. State v. Kraul, 
1977-NMCA-032, 90 N.M. 314, 563 P.2d 108, cert. denied, 
90 N.M. 637, 567 P.2d 486. 

For a lesser offense to be necessarily included, the 
greater offense cannot be committed without also com- 
mitting the lesser, and in determining whether an of- 
fense is necessarily included, the court will look to the 
offense charged in the indictment. State v. Sandoval, 
1977-NMCA-026, 90 N.M. 260, 561 P.2d 1353, cert. denied, 
90 N.M. 6387, 567 P.2d 486. 

The concept of lesser included offenses is not involved in 
a prosecution for armed robbery and aggravated battery 
because either offense can be committed without commit- 
ting the other offense. State v. Sandoval, 1977-NMCA-026, 
90 N.M. 260, 561 P.2d 1353, cert. denied, 90 N.M. 637, 567 
P.2d 486. 

The jurisdictional exception to double jeopardy 
means that jeopardy cannot extend to an offense beyond 
the jurisdiction of the court in which the accused is tried. 
State v. Lujan, 1985-NMCA-111, 103 N.M. 667, 712 P.2d 
13, cert. denied, 103 N.M. 740, 718 P.2d 556 (1986). 

The jurisdictional exception does not permit a succes- 
sive persecution for a greater offense following acquittal 
of a lesser included offense; the prosecution of a greater 
offense over which an initial court lacked jurisdiction then 
includes a lesser included offense for which defendant 
was convicted; or successive prosecution that violates the 
core concerns of the double jeopardy clause of protecting 
finality, preventing government overreaching, and reduc- 
ing the risk of erroneous convictions through rehearsed 
prosecution. In determining whether to restrict the ju- 
risdictional exception under particular facts, it will be 
necessary to assess whether there has been prosecutorial 
overreaching or, instead, whether the defendant has at- 
tempted to use double jeopardy as a sword. State v. Rodri- 
guez, 2005-NMSC-019, 138 N.M. 21, 116 P.3d 92. 


D. MISTRIAL, DISMISSAL, APPEAL AND RETRIAL, 


Declaration of mistrial over defendant's objec- 
tion must be based on manifest necessity. — When 
a mistrial is declared over a defendant's objection and the 
jury is discharged, double jeopardy protection generally 
prohibits the defendant from being retried for the same 
offense unless the mistrial is found to have been declared 
for reasons of manifest necessity. To say that a mistrial 
is required because of "manifest. necessity" means that in 
order to preserve the ends of public justice, it is clear and 
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evident that terminating the trial is necessary because of 
something extraordinary that occurred in the trial and 
that alternative measures cannot alleviate the problem so 
that the trial can continue to an impartial verdict. State 
v. Yazzie, 2010-NMCA-028, 147 N.M. 768, 228 P.3d 1188. 

No manifest necessity for mistrial. — Where, in 
defendant's jury trial for battery on a household member, 
defense counsel asked the victim on cross-examination 
if the victim had pled guilty to battering defendant; 
before the victim answered the question, the prosecution 
objected to the question, the victim never answered the 
question, and the trial court sua sponte declared a mis- 
trial; and the trial court failed to consider any alternative 
to declaring a mistrial, merely asking the victim whether 
the victim had pled guilty to battery on a household mem- 
ber did not warrant a mistrial over defendant's objection 
and defendant's subsequent trial subjected defendant 
to double jeopardy. State v. Yazzie, 2010- NMCA- 028, 147 
NM. 768, 228 P.3d 1188. 

Trial court did not abuse its diséretion’t in declar- 
ing a mistrial after the disclosure of a deliberating 
juror's bias and where the only proposed alterna- 
tive was a post-submission substitution. — Where 
defendant was charged and tried in magistrate court 
for misdemeanor DWI and failure to maintain his lane, 
and where the magistrate court declared a mistrial after 
a juror was discharged for stating that she could not be 
impartial after deliberations had begun and the alternate 
jurors had already been dismissed from the courtroom, 
the district court, in a de novo proceeding, did not err in 
denying defendant's motion to dismiss on double jeopardy 
grounds, because it was not an abuse of discretion for the 
magistrate court, after the disclosure ofa deliberating ju- 
ror's bias, to declare a mistrial due to manifest necessity 
where the proposed alternative, a post-submission substi- 
tution, would have created a presumption of prejudice and 
would not have alleviated or even addressed the poten- 
tial taint to the remaining jurors. State v. Vanderdussen, 
2018-NMCA-041, 

Retrial after mistrial which is not at defendant's 
request. — To be balanced against the weighty interests 
of the defendant against retrial after declaration of a mis- 
trial not at his request are the two considerations: (1) that 
there is a manifest necessity for the discharge of the first 
jury, or (2) that the ends of public justice would be de- 
feated by carrying the first trial to final verdict. When the 
irregularity occurring at trial is of a procedural nature, 
not rising to the level of jurisdictional error, the necessity 
to discharge the jury has been held to be not manifest, but 
where the irregularity involves possible partiality within 
the jury, it has been more often held that the public in- 
terest in fair verdicts outweighs defendant's interest in 
obtaining a verdict by his first choice of jury. State v. De 
Baca, 1975-NMCA-120, 88 N.M. 454, 541 P.2d 6384, cert. 
denied, 89 N.M: 6, 546 P.2d 71. 

Failure of prosecution witness to appear at trial 
does not constitute manifest necessity. — A prosecu- 
tion witness's failure to appear for the defendant's trial 
does not constitute manifest necessity for granting a mis- 
trial after a jury has been sworn to hear the case, State 
v. Gutierrez, 2014-NMSC-031, rev'g 2012-NMCA-013, 269 
P.3d 905; " 

Where defendant was charged with criminal sexual 
contact with the defendant's fifteen-year-old child; be- 
fore trial defense counsel learned that, without notifying 
defense: counsel, the prosecutor met with the victim; at 
the meeting, the victim attempted to recant the victim's 
grand jury testimony, the prosecutor informed the victim 
that the victim could be prosecuted for perjury and that 
the victim's child could be taken from the victim, and the 
prosecutor told the victim the prosecutor would transport 
the victim to the trial; the district court refused to hold an 
immediate hearing on the matter and selected and swore 
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a jury to hear the case; the victim did not appear at trial 
to testify and the state could not locate the victim; and de- 
fendant did not procure the nonattendance of the victim; 
the district court abused its discretion in determining that 
there was manifest necessity for discontinuing the first 
trial and discharging the jury because of the failure of the 
prosecution witness to appear, and empaneling a new jury 
and retrying defendant would violate defendant's double 
jeopardy protections. State v. Gutierrez, 2014-NMSC-031, 
rev'g 2012-NMCA-013, 269 P.3d 905. 

Mistrial based on manifest necessity. — Where 
defendant was charged with criminal sexual contact of a 
minor; the 16-year-old victim testified at the grand jury 
hearing; the prosecutor and a special investigator inter- 
viewed the victim prior to trial to prepare the victim for 
trial and confirm that the victim had received a subpoena 
and would appear at trial; the victim recanted; the pros- 
ecutor and the investigator told the victim that the victim 
would be charged with perjury and that the victim's child 
would be sent to a home if the victim changed the victim's 
testimony, offered to find the victim a place to live if defen- 
dant's family threatened the victim, and offered to drive 
the victim to the courthouse; the victim did not appear 
at trial; the state moved for a mistrial prior to the com- 
mencement of trial testimony; and the trial court kept the 
jury impaneled, considered 4 continuance of two weeks, 
and granted a mistrial only after evidence was presented 
that the victim left the jurisdiction voluntarily, the vic- 
tim's location was unknown and the time of the victim's 
return could not be determined, there was manifest neces- 
sity for a mistrial and double jeopardy did not bar retrial 
of defendant. State v. Gutierrez, 2012-NMCA-0138, 269 P.3d 
905, rev'd, 2014-NMSC-0381. 

A mistrial not moved for or consented to by the defen- 
dant must be based upon a manifest necessity or jeopardy 
attaches preventing retrial, The power to declare a mis- 
trial must be exercised with the greatest caution, under 
urgent circumstances, and for very plain and obvious rea- 
sons. There is no plain and obvious reason to declare a 
mistrial as to any included offense upon which the jury 
has reached a unanimous agreement of acquittal. State v. 
Castrillo, 1977-NMSC-059, 90 N.M. 608, 566 P.2d 1146, 
overruled by State v. Wardlow, 1981-NMSC-029, 95 N.M. 
585, 624 P.2d 527. 

If defendant was put in jeopardy in an original proceed- 
ing, he cannot be again put in jeopardy in the absence of 
some compelling reason which requires a declaration of a 
mistrial. State v. Moreno, 1961-NMSC-070, 69 N.M. 113, 
364 P.2d 594. 

Double jeopardy principles did not prevent state from 
retrying defendant for murder after the jury in his first 
trial could not reach a verdict and the judge granted a mo- 
tion for a mistrial on the basis of manifest necessity. State 
v. Desnoyers, 2002-NMSC-031, 182 N.M. 756, 55 P.3d 968. 

Upon appellate review of the declaration of a mistrial the 
question is whether the trial court exercised a sound dis- 
cretion to ascertain that there was a manifest necessity for 
a mistrial. State v. C. De Baca, 1975-NMCA-120, 88 N.M. 
454, 541 P.2d 634, cert. denied, 89 N.M. 6, 546 P.2d 71. 

The law has invested courts of justice with the author- 
ity to discharge a jury from giving any verdict, whenever, 
in their opinion, taking all the circumstances into consid- 
eration, there is a manifest necessity for the act, or the 
ends of public justice would otherwise be defeated; they 
are to exercise a sound discretion on the subject, and it 
is impossible to define all the circumstances which would 
render it proper to interfere, but the power ought to be 
used with the greatest caution, under urgent circum- 
stances, and for very plain and obvious causes. State v, 
C. De Baca, 1975-NMCA-120, 88 N.M. 454, 541 P.2d 634, 
cert. denied, 89 N.M. 6, 546 P.2d 71. 

Where, after the second day of a trial, when jury in- 
structions had already been settled, one of the jurors was 
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frightened by a telephone call unrelated to the trial, and 
the record did not show that the juror's fear involved ei- 
ther the state or the defendant, and showed that the juror 
understood that the phone call was not to influence her 
deliberations in the present case, it was held that the trial 
court failed to exercise that sound discretion required of 
it in determining whether a manifest necessity or proper 
judicial administration mandated a mistrial, and accord- 
ingly, the order of the trial court denying defendant's mo- 
tion (on double jeopardy grounds) to dismiss and setting 
a date for retrial was reversed and defendant ordered 
discharged. State v. C. De Baca, 1975-NMCA-120, 88 N.M. 
454, 541 P.2d 634, cert. denied, 89 N.M. 6, 546 P.2d 71. 

Where videotape of testimony of 11-year-old victim of 
alleged criminal sexual penetration was inaudible at trial 
and child was unavailable to testify in person because 
of illness and possible emotional harm, there existed a 
"manifest necessity" for declaring a mistrial so that dou- 
ble jeopardy did not bar defendant's retrial. State v. Mess- 
ier, 1984-NMCA-085, 101 N.M. 582, 686 P.2d 272. 

When retrial after declaration of a mistrial would not 
create unfairness to the accused, his interest against re- 
trial may be subordinated to the public interest in sub- 
stantive justice. State v, Saavedra, 1988-NMSC-100, 108 
N.M. 38, 766 P.2d 298. 

The extended illness of one of the participants in a 
criminal proceeding justifies the declaration of a mis- 
trial for reasons of manifest necessity. State v. Saavedra, 
1988-NMSC-100, 108 N.M. 38, 766 P.2d 298. 

The standard for determining the existence of manifest 
necessity to declare a mistrial involves carefully weighing 
the defendant's right to have his trial completed against 
the public's interest in a fair trial and just judgment. 
State v. Callaway, 1989-NMCA-094, 109 N.M. 564, 787 
P.2d 1247, rev'd, 1990-NMSC-010, 109 N.M. 416, 785 P.2d 
1035, cert. denied, 496 U.S. 912, 110 S. Ct. 2603, 110 L. Ed. 
2d 283 (1990). 

Manifest necessity justifying a mistrial. — Where 
defendant was charged with criminal sexual contact 
of a minor (CSCM) and battery, as a lesser included of- 
fense of CSCM, and where the jury was unable to reach 
a unanimous decision of guilty or not guilty on the count 
of CSCM, the district court did not abuse its discretion by 
declaring a mistrial on all offenses, and allowing retrial of 
the greater offense of CSCM, where it had established a 
clear record that the jury was deadlocked on the greater 
charge of CSCM. State v. Lewis, 2019-NMSC-001, a/ffig 
2017-NMCA-056. 

Double jeopardy did not attach where the re- 
cord demonstrated the jury was deadlocked on 
the greater charge, and therefore manifest ne- 
cessity existed to declare a mistrial. — Where de- 
fendant was charged with criminal sexual contact of a 
minor (CSCM) and the lesser included offense of battery, 
and where, at trial, the district court declared a mistrial 
based on jury disagreement, defendant's motion to bar 
retrial on the CSCM charge, based on the grounds that 
he received an implied acquittal and that retrial would 
violate his right to be free from double jeopardy, was 
properly denied, because the record indicated that the 
jury twice asked whether it should proceed to consider 
the battery charge if it was unable to reach a unanimous 
decision on the CSCM charge, and the district court 
twice explicitly instructed the jury not to consider the 
charge of battery unless the jury was unanimous that it 
had reasonable doubt about defendant's guilt of CSCM, 
and thus the record of communications makes clear that 
the jury's inability to agree on a finding of guilty or not 
guilty applied only to the CSCM charge. State v. Lewis, 
2017-NMCA-056, cert. granted. 

Juror illness. — Evidence of a juror's disability caused 
by the onset of a migraine headache provided manifest ne- 
cessity for a mistrial. State v. Salazar, 1997-NMCA-088, 
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124 N.M. 28, 946 P.2d 227, cert. denied, 123 N.M. 626, 944 
P.2d 274. 

Mistrial on basis of "ends of public justice" test. 
— Where the failure of defendant to file a timely motion to 
suppress his statement resulted in prejudice to the state, 
and in such circumstances it was contrary to the ends 
of public justice to carry the first trial to a final verdict, 
the trial court did not abuse its discretion in declaring a 
mistrial; there was no double jeopardy. State v. Aragon, 
1976-NMCA-018, 89 N.M. 91, 547 P.2d 574, cert. denied, 
89 N.M. 206, 549 P.2d 284, overruled by State v. Rickerson, 
1981-NMSC-036, 95 N.M. 666, 625 P.2d 1183. 

In determining whether a mistrial should be declared, 
the trial court must consider whether the ends of public 
justice would be defeated by carrying the first trial to 
a final verdict; this consideration for the ends of public 
justice is a concept separate from manifest necessity. 
State v. Aragon, 1976-NMCA-018, 89 N.M. 91, 547 P.2d 
574, cert. denied, 89 N.M. 206, 549 P.2d 284, overruled 
by State v. Rickerson, 1981-NMSC-036, 95 N.M. 666, 625 
P.2d 1183. 

The standard by which courts should evaluate a 
prosecutor's conduct, which causes a mistrial, to de- 
termine whether the conduct is willful is an objective one 
in light of the totality of the circumstances of the trial. 
The belief of the prosecutor regarding his or her own 
conduct is irrelevant to the analysis. State v. McClaugh- 
erty, 2008-NMSC-044, 144 N.M. 483, 188 P.3d 1234, affig 
2007-NMCA-041, 141 N.M. 468, 157 P.3d 33. 

Where the prosecutor, in his cross-examination of 
the defendant, referred to two hearsay statements 
that did not exist in an attempt to introduce facts not 
in evidence through his questions; the prosecutor did not 


intend to call the declarants to testify and did not disavow . 


the district court's misinterpretation that the declarants 
would testify; the prosecutor was an experienced pros- 
ecutor and is presumed to know that, where he had no 
intention to gain proper admission of the material, his 
use of inadmissible hearsay or facts not in evidence was 
improper and prejudicial to the defendant; and the pros- 
ecutor's egregious conduct implied that he was aware that 
the consequences of his conduct would be a mistrial or 
reversal, the prosecutor's misconduct was prejudicial and 
denied the defendant due process of law, was done with 
full knowledge of the impropriety of the conduct and in 
willful disregard of the resulting mistrial, retrial or re- 
versal on appeal, and barred a retrial of the defendant 
under the double jeopardy clause. State v. McClaugh- 
erty, 2008-NMSC-044, 144 N.M. 483, 188 P.3d 1234, affig 
2007-NMCA-041, 141 N.M. 468, 157 P.3d 33. 

Conduct of judge and prosecutor did not bar re- 
trial. — Where the defendant signed a waiver of appointed 
attorney pursuant to the municipal court's practice of 
having defendants sign waivers of counsel regardless of 
whether counsel was actually available and the defendant 
was never advised about his right to counsel, the right 
against self-incrimination, the right to confront, cross- 
examine or compel the attendance of witnesses, or the 
right of appeal, the conduct of the municipal court and the 
prosecutor was not so unfairly prejudicial as to warrant va- 
cation of defendant's conviction and the district court's re- 
mand of the case to the municipal court for a new trial did 
not violate the double jeopardy clause. Martinez v. Chavez, 
2008-NMCA-071, 144 N.M. 166, 184 P.3d 1060, cert. denied, 
2008-NMCERT-004, 144 N.M. 47, 183 P.3d 9382, 

Judicial conduct may result in a bar to retrial. 
— The double jeopardy clause under the New Mexico 
Constitution bars retrial where improper official conduct, 
including judicial conduct, is so unfairly prejudicial to the 
defendant that it cannot be cured by means short of a mis- 
trial or a motion for a new trial, the official knows that the 
conduct is improper and prejudicial, and the official either 
intends to provoke a mistrial or acts in willful disregard 
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of the resulting mistrial, retrial, or reversal. State v. Hil- 
dreth, 2022-NMSC-012, rev'g in part 2019-NMCA-047, 
448 P.3d 585. 

District court judge's conduct was so unfairly 
prejudicial that it warranted a bar to retrial. — 


- Where defendant was charged with felony aggravated bat- 


tery against a household member with great bodily harm, 
misdemeanor aggravated battery against a household 
member without great bodily harm, and unlawful taking 
of a motor vehicle, and where the state belatedly filed its 
witness list and, nine days after the discovery deadline 
and five days before trial, provided defendant with a CD 
containing audio recordings of statements made by the 
state's witnesses and defendant in interviews with the po- 
lice, and where defense counsel, due to the late discovery, 
filed a motion to continue the jury trial, which was denied 
by the district court judge, and where, due to the denial of 
his motion for continuance, defense counsel appeared but 
refused to participate in the jury trial, including refusing 
to participate in jury selection, refusing to cross-examine 
any of the state's witnesses, and refusing to call any wit- 
nesses on behalf of defendant, and where, after two of the 
state's three witnesses testified, the district court judge 
denied defense’ counsel's renewed motion for a continu- 
ance despite learning on the morning of trial that the CD 
contained certain statements by the state's two witnesses 
that contradicted pretrial assertions made by the prosecu- 
tor, the judge's conduct was so unfairly prejudicial because 
the judge failed to undertake any measures to protect the 
constitutional rights of defendant and the integrity of the 
court, the judge knew it would be improper to proceed 
with the trial under the circumstances, but made a con- 
scious and purposeful decision to proceed with trial de- 
spite any concern that his conduct could result in reversal. 
Under the totality of the circumstances of this case, re- 
trial was barred because the district court judge's conduct 
was so unfairly prejudicial to the defendant that it could 
not be cured by means short of a mistrial or a motion for a 
new trial, the judge knew that his conduct was improper 
and prejudicial, and the judge acted in willful disregard of 
the resulting reversal. State v. Hildreth, 2022-NMSC-012, 
rev'g in part 2019-NMCA-047, 448 P.3d 585. 

Trial judge's conduct in allowing trial to continue 
despite defense counsel's refusal to participate in 
the jury trial did not bar retrial. — Where defendant 
was charged with aggravated battery against a house- 
hold member, and where defense counsel, due to the de- 
nial of his motion for continuance, refused to participate 
in defendant's trial, including refusing to participate in 
jury selection, refusing to cross-examine any of the state's 
witnesses, and refusing to call any witnesses on behalf of 
defendant, defendant was denied effective representation 
of counsel, but double jeopardy did not bar retrial because 
there was no official misconduct on the part of the trial 
judge or the prosecutor. State v. Hildreth, 2019-NMCA- 
047, 448 P.3d 585, rev'd in part by 2022-NMSC-012. 

Prosecutor misconduct. — Where the state's main 
witness in the case against defendant was arrested for 
selling cocaine to an undercover police officer and agreed 
to assist the police in pursuing defendant's arrest; the 
prosecutor failed to disclose to defendant information 
about earlier unsuccessful attempts to purchase drugs 
from the state's main witness and failed to assert any 
privilege in regard to that information; the prosecutor 
elicited the main witness’ testimony that the drug deal 
with the defendant was the first time the main witness 
ever did a drug deal; and then the prosecutor argued to 
the jury that the drug deal with defendant was the first 
time the main witness had been involved with drugs, 
the prosecutors’ conduct did not bar the retrial of the 
defendant under double jeopardy principles. State v. Cor- 
tez, 2007-NMCA-054, 141 N.M. 623, 159 P.3d 1108, cert. 
quashed, 2008-NMCERT-002, 143 N.M. 667, 180 P.3d 674. 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


Art. II, § 15 


Jeopardy may attach where prosecutor pur- 
posely precipitates mistrial. — Where the prosecutor 
engages in any misconduct for the purpose of precipitat- 
ing a motion for a mistrial, gaining a better chance for 
conviction upon retrial, or subjecting the defendant to the 
harassment and inconvenience of successive trials, double 
jeopardy attaches, State v. Day, 1980-NMSC-032, 94 N.M. 
753, 617 P.2d 142, cert. denied, 449 U.S. 860, 101 S. Ct, 
163, 66 L. Ed. 2d 77 (1980). 

"Purposeful" misconduct does not always create 
double jeopardy bar. — Where, during rebuttal argu- 
ment, the prosecutor told the jury that he had been ac- 
cused of withholding evidence, but that counsel for the 
defendant objected to the question about a prior convic- 
tion and thus succeeded in withholding evidence, this was 
prejudicial and purposeful misconduct, but such "purpose- 
ful" misconduct did not create a double jeopardy bar to the 
retrial of the defendant. State v. Day, 1980-NMSC-032, 94 
N.M. 753, 617 P.2d 142, cert. denied, 449 U.S.-860, 101 S. 
Ct. 163, 66 L. Ed. 2d 77 (1980). 

A defendant may be retried following a mistrial 
where defense counsel could have pursued various ac- 
tions to prevent the admission of irrelevant and preju- 
dicial testimony or to mitigate the damage done by such 
testimony, once admitted, and the prosecutor's improper 
conduct was not so unfairly prejudicial that it could not 
be cured by any means short of a mistrial. State v. Huff, 
1998-NMCA-075, 125 N.M. 254, 960 P.2d 342, cert. denied, 
125 N.M, 146, 958 P.2d 104. 

Retrial not barred after mistrial. — Where a jury 
convicted defendant of racketeering, conspiracy to com- 
mit racketeering, and one count of conspiracy to com- 
mit drug trafficking, acquitted defendant of two counts 
of drug trafficking and one count of conspiracy to com- 
mit drug trafficking, and deadlocked‘on one count each 
of drug trafficking and conspiracy to commit drug traf- 
ficking, and where the district court granted defendant's 
motion to set aside the racketeering convictions based 
on erroneous jury instructions, the district court did 
not err in determining that double jeopardy did not pro- 
hibit defendant from being retried on the racketeering 
charges, because the fact that the jury deadlocked on two 
of the possible predicates resulted in a mistrial, not an 
acquittal, of the racketeering charges, and retrial is not 
barred when a’ conviction has been set. aside for reasons 
other than insufficiency of the evidence. State v. Catt, 
2019-NMCA-018, cert. denied. 

Retrial permitted where defendant consented 
to the trial court's declaration of a mistrial based 
on jury deadlock. — Where defendant was charged by 
criminal information with a single count of homicide by 
vehicle, and where the district court instructed the jury on 
both homicide by vehicle and the lesser included offense 
of driving under the influence of intoxicating liquor, and 
where defendant's trial ended in a mistrial when the dis- 
trict court concluded that the jury could not reach a unani- 
mous verdict, there was no manifest necessity to declare a 
mistrial on the charge of homicide by vehicle, because the 
record was unclear as to the level of offense on which the 
jury was deadlocked when the court declared the mistrial. 
Defendant, in this case however, consented to the district 
court's discharge of the jury without obtaining a verdict 
on the charge of homicide by vehicle and-may therefore 
be retried on that offense, State v. Paul, 2021-NMCA-041, 
cert. denied. 

Prosecutorial comment not bar to retrial. — Pros- 
ecutor's comments on defendant's silence during the open- 
ing statement in the first trial, while sufficient to merit 
a mistrial, was not sufficiently egregious to bar retrial. 
State v. Foster, 1998-NMCA-163,.126 N.M. 177, 967 P.2d 
852, cert. denied, 126 N.M. 533, 972 P.2d 352. 

Double jeopardy did not bar reprosecution where a 
mistrial was declared on motion of defendants for the 
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prosecutor's discovery abuses because the defendants failed 
to show why any prejudice resulting from the prosecutor's 
late disclosure could not have been cured by a remedy short 
of a mistrial. State v. Lucero, 1999-NMCA-102, 127 N.M. 
672, 986 P.2d 468, cert. denied, 128 N.M. 149, 990 P.2d 823. 

Prohibiting retrial following mistrial for prosecu- 
torial misconduct. — Retrial is barred when improper 
official conduct is so unfairly prejudicial that it cannot be 
cured by means short of a mistrial or a motion for a new 
trial, and the official knows that the conduct is improper 
and prejudicial and the official either intends to provoke 
a mistrial or acts in willful disregard of the resulting mis- 
trial, retrial, or reversal, State v. Breit, 1996-NMSC-067, 
122 N.M. 655, 930 P.2d 792. 

Prosecutorial conduct did not bar a retrial. — 
Where defendant was charged with criminal sexual con- 
tact of a minor; the 16-year-old victim testified at the 
grand jury hearing; the prosecutor and a special investi- 
gator interviewed the victim prior to trial to prepare the 
victim for trial; the victim recanted; the prosecutor and 
the investigator told the victim that the victim's change in 
testimony might cause the victim to be charged with per- 
jury and that the victim's child might be sent to a home, 
and advised the victim to tell the truth; the victim fled the 
jurisdiction and did not appear at the trial; the prosecutor 
did not know that the victim would flee as a result of the 
interview; and the trial court granted a mistrial, the state 
did not commit prosecutorial misconduct during the inter- 
view and double jeopardy did not bar retrial of defendant. 
State v. Gutierrez, 2012-NMCA-018, 269 P.3d 905, rev'd, 
2014-NMSC-031. 

To bar a retrial on double jeopardy grounds, the 
misconduct must be extraordinary. — Where defen- 
dant was charged with multiple crimes following a two- 
vehicle collision, including homicide by vehicle, great 
bodily harm by vehicle, driving under the influence of in- 
toxicating liquor or drugs, and reckless driving, and where, 
prior to trial, the district court judge specifically excluded 
by motion in limine hearsay testimony that defendant had 
confessed to another officer about being behind the wheel 
at the time of the accident, and where, at trial, the officer 
failed to adhere to the court's admonishment, double jeop- 
ardy did not bara retrial where it was the state's witness, 
not the prosecutor, that injected the precluded testimony 
into the trial, and where there was no evidence that the 
prosecutor intentionally elicited testimony about the pur- ° 
ported confession that had been suppressed. State v. Her- 
nandez, 2017-NMCA-020, cert. denied. 

Statements not in "willful disregard" of mistrial. 
— Prosecutorial statements as to defendant's post-arrest 
silence, although they were improper and warranted mis- 
trial and possibly other sanctions, did not rise to the level 
of "willful disregard" of the possibility of mistrial so as to 
justify dismissal on double jeopardy grounds, State v. Pa- 
checo, 1998-NMCA-164, 126 N.M. 278, 968 P.2d 789, cert. 
denied, 126 N.M. 533, 972 P.2d 352) 

Prosecutor's comments on and use of defendant's 
pre-arrest silence did not equate to the level of 
prosecutorial misconduct required to bar retrial. 
— Where defendant was charged with numerous counts of 
criminal sexual penetration of a minor (CSPM), one count 
of attempt to commit CSPM, and one.count of intimida- 
tion of a witness, and where, at trial, the prosecutor, dur- 
ing every phase of the proceeding, in opening statement, 
during direct examination of the detective, while cross- 
examining defendant, during his closing argument, and fi- 
nally in rebuttal, commented on defendant's invocation of 
his fifth amendment right to remain silent during his vol- 
untary, pre-arrest interview with the investigating detec- 
tive, the prosecutor's comments violated defendant's fifth 
amendment right to remain silent, but the record does not 
suggest that the prosecutor knew his comments were im- 
proper or in any way intended to provoke a mistrial, or 
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that he acted in willful disregard of such under the Breit 
test. State v. Costillo, 2020-NMCA-051. 

Number of trials not, per se, barred. — The num- 
ber of trials involving the same defendant upon the same 
charges does not, per se, set up a double jeopardy bar. 
State v. Day, 1980-NMSC-032, 94 N.M. 7538, 617 P.2d 142, 
cert, denied, 449 U.S. 860, 101 S, Ct. 163, 66 L. Ed. 2d 77 
(1980). 

Mistrial or new trial continues the jeopardy. — A 
mistrial or a new trial secured by plaintiff or defendant 
continues the jeopardy and does not renew it. State v. 
Spillmon, 1976-NMSC-048, 89 N.M. 406, 553 P.2d 686. 

Mistrial on one of joined charges. — After a jury 
found the defendant guilty of driving while intoxicated 
but was unable to reach a verdict on a vehicular homi- 
cide count, the subsequent retrial of vehicular homicide 
did not subject the defendant to double jeopardy, as such 
an action could be characterized as a continuing prosecu- 
tion of the vehicular homicide charge. State v. O'Kelley, 
1991-NMCA-049, 113 N.M, 25, 822 P.2d 122, cert. quashed, 
113 N.M. 24, 822 P.2d 121, 

Retrial after a mistrial is not barred by double jeop- 
ardy unless the mistrial was caused by prosecutorial over- 
reaching. State v, Mazurek, 1975-NMCA-066, 88 N.M. 66, 
537 P.2d 51. 

Retrial after mistrial of lesser included offense not 
charged in the indictment. — Where defendant, who in- 
jured a horse, causing the horse's death, was indicted for 
felony extreme cruelty to animals; at defendant's trial, the 
district court, at the state's request and without objection 
from defendant, instructed the jury on the lesser included 
offense of misdemeanor cruelty to animals; the jury acquit- 
ted defendant of the felony charge; and the district court 
declared a, mistrial on the misdemeanor charge due to 
jury deadlock, the state could retry defendant on the mis- 
demeanor charge, which was not explicitly charged in the 
indictment, without violating defendant's double jeopardy 
rights, because the mistrial did not terminate the jeopardy 
that attached to the misdemeanor charge. State v. Collier, 
2013-NMSC-015, 301 P.3d 370. 

Contemporaneous written order declaring mis- 
trial not required, — Defendant was not subjected to 
double jeopardy because of the failure of the trial judge 
to enter a contemporaneous written order declaring a 
mistrial and reserving the case for retrial. State v. Reyes- 
Arreola, 1999-NMCA-086, 127 N.M. 528, 984 P.2d 775, 
cert. denied, 127 N.M. 390, 981 P.2d 1208. 

Where record is silent as to why first case ended 
in mistrial, an appellate court cannot say there was no 
compelling reason for the trial court granting a mistrial; 
therefore, the court of appeals cannot say the trial court 
erred in denying the claim of double jeopardy. State v. Wes- 
son, 1972-NMCA-013, 83 N.M. 480, 493 P.2d 965. 

Alternatives to declaration of mistrial. — Where 
there is no manifest necessity for declaring a mistrial, 
the trial court has some duty to inquire as to possible 
alternatives thereto. Affecting the scope of inquiry re- 
quired are the factors of magnitude of prejudice and the 
point at which the proceedings are terminated, and as 
the magnitude of possible prejudice increases, less ef- 
fort need be expended in seeking alternative resolu- 
tions, while conversely, as the length of trial wears on, 
more effort should be expended. State v. C. De Baca, 
1975-NMCA-120, 88 N.M. 454, 541 P.2d 684, cert. denied, 
89 N.M. 6, 546 P.2d 71. 

A trial court has a duty to inquire into the alterna- 
tives before declaring a mistrial. The court, however, is 
not required to make a detailed record of each alterna- 
tive considered before declaring a mistrial. State v, Cal- 
laway, 1989-NMCA-094, 109 N.M. 564, 787 P.2d 1247, 
rev'd, 1990-NMSC-010, 109 N.M. 416, 785 P.2d 1035, cert. 
denied, 496 U.S, 912, 110 S. Ct. 2603, 110 L. Ed. 2d 283 
(1990). 
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Discharging hung jury. — The court in the trial of 
criminal cases is vested with a large discretion as to the 
time allowed to a jury to deliberate and as to the time to 


‘discharge a hung jury. There is no fixed rule laid down 
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to control this discretion and unless it has been grossly 
abused, a plea of former jeopardy cannot be sustained. 
State v. Brooks, 1955-NMSC-002, 59 N.M. 130, 279 P.2d 
1048. 

Double jeopardy did not attach where prelimi- 
nary verdict forms finding defendant not guilty 
were not rendered by the jury in open court and 
accepted by the court. — Where defendant was tried 
on an indictment charging a number of offenses related 
to a carjacking in which the victim was beaten and shot 
to death, and where the jury submitted a package of 
verdict forms to the trial judge who, after reviewing the 
verdict forms and noticing that certain verdict forms 
were necessarily in conflict, returned the verdict forms 
to the jurors and, without the knowledge or participa- 
tion of the parties, directed the jurors to read the in- 
structions again and clarify their verdicts, and where 
the jury returned revised verdict forms to the trial court 
finding defendant guilty of numerous charges, including 
murder and armed robbery, and where the trial court 
ordered a new trial in the interest of justice because of 
the improper ex parte communications with the jury, re- 
trial of the murder and armed robbery counts would not 
constitute double jeopardy, despite the fact that the jury 
signed the not guilty forms for these counts, announced 
it had reached verdicts, and handed the forms to the 
trial judge prior to the trial judge's ex parte communica- 
tion, because a verdict is not final until it is rendered by 
the jury in open court and accepted by the court. State v. 
Aguilar, 2019-NMSC-017. 

Dismissal for insufficient evidence is an acquit- 
tal. — Where the municipal court found defendant guilty 
of driving while intoxicated in violation of a municipal 
ordinance; defendant appealed to the district court for a 
de novo trial; defendant did not assert at any point prior 
to the close of the municipality's case that the arresting 
officer lacked reasonable suspicion to initiate the DWI 
investigation and did not move to suppress the ‘evidence 
flowing from the investigation; and after the municipal- 
ity rested its case, the district court ruled that the arrest- 
ing officer's DWI investigation was unlawful, suppressed 
all evidence from the investigation, and dismissed the 
DWI charges against defendant, implicitly holding that 
the evidence was insufficient to support defendant's con- 
viction of DWI, the municipality's appeal was barred by 
double jeopardy because the municipality had presented 
evidence against defendant to the district court and was 
barred from retrying defendant. City of Santa Fe v. Mar- 
quez, 2012-NMSC-031, 285 P.3d 637. 

When the trial court excluded evidence for lack of foun- 
dation and determined that the evidence was insufficient 
to proceed against the defendant, the defendant was ac- 
quitted and double jeopardy does not allow the state to 
appeal the dismissal of the case based on a judge's deci- 
sion to exclude evidence for lack of foundation. State v. 
Lizzol, 2007-NMSC-024, 141 N.M. 705, 160 P.3d 886, rev'g 
2006-NMCA-130, 141 N.M. 721, 160 P.3d 902. 

Jeopardy does not attach where trial court dis- 
misses the criminal information prior to the pre- 
sentation of evidence. — Where defendant was charged 
with fraud, and after the state's opening statement on the 
morning of defendant's bench trial, but before the state 
presented any evidence, the district court granted de- 
fense counsel's motion to dismiss the charge on the basis 
that the state would not be able to prove the elements of 
fraud beyond a reasonable doubt, jeopardy did not attach, 
because the district court terminated the case after the 
state's opening statement and before any witness was 
sworn. Accordingly, the district court's dismissal of the 
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information was a procedural dismissal and not an acquit- 
tal. State v. Pacheco, 2017-NMCA-014. 


Procedural dismissals do not invoke double jeop- 


ardy protections, — Not all terminations of a criminal 
trial invoke double jeopardy protections, A defendant who 
obtains the termination of the proceedings against him in 
the trial court without any finding by a court or jury as to 
his guilt or innocence has not invoked his right to be free 
from double jeopardy. The state is entitled to appeal a fi- 
nal order dismissing its case on a procedural ground. Rul- 
ings that do not constitute true acquittals do not preclude 
continued prosecution. State v. Baca, 2015-NMSC-021, 
rev'g 2013-NMCA-060, 303 P.3d 858. 

Dismissal unrelated to the sufficiency of the 
state's evidence did not trigger an acquittal, and 
double jeopardy does not bar continued prosecu- 
tion. — In a DWI trial, where the magistrate judge's 
amended order of dismissal stated that defendant was 
acquitted, but where the record revealed that the mag- 
istrate judge, on defendant's motion, suppressed one wit- 
ness's testimony and terminated the trial as sanctions for 
the state's violation of Rule 6-506A NMRA, the judge's 
order suppressing the testimony of the arresting officer as 
a sanction for the state's rule violation was not an evalua- 
tion of the sufficiency of the state's evidence, and the order 
of dismissal did not consider the potential testimony of 
the state's remaining witnesses or make any other de- 
termination that the state's evidence was insufficient to 
prove defendant had been driving under the influence of 
alcohol. The violation of Rule 6-506A NMRA was a pro- 
cedural defect that did not trigger an acquittal because 
it was unrelated to the sufficiency of the state's evidence. 
The double jeopardy clause does not bar continued pros- 
ecution of defendant's DWI charge, because defendant's 
trial was terminated without a true determination of 
guilt or innocence, State v..Baca, 2015-NMSC-021, rev'g 
2013-NMCA-060, 303 P.3d 858. 

Dismissal for insufficient evidence is an acquit- 
tal, — Where the state filed a complaint in magistrate 
court against defendant for aggravated driving while in- 


toxicated, but failed to comply with Rule 6-506 NMRA; 


after the arresting officer testified on direct examination, 
defendant asserted that the complaint failed to comply 
with Rule 6-506 NMRA and as a sanction, the magistrate 
court suppressed the officer's testimony; defendant then 
moved for a directed verdict; the magistrate court de- 
termined that the evidence was insufficient to prove the 
charge against defendant and dismissed the case with 
prejudice; and even though additional prosecution wit- 
nesses were waiting to testify, the prosecutor failed to 
make an offer of proof, the magistrate court's dismissal 
constituted an acquittal and the state was barred from 
appealing to the district court on the basis that the mag- 
istrate court's suppression order was erroneous. State 
v. Baca, 2013-NMCA-060, 303 P.3d 858, cert. granted, 
20138-NMCERT-005. 

Dismissal for insufficient evidence precludes re- 
trial on lesser included offense. — Where the state 
elected to charge defendant with attempted first degree 
murder and not to instruct the jury on attempted second 
degree murder; and defendant's conviction of attempted 
first degree murder was reversed and the sentence vacated 
because the evidence was insufficient to support the con- 
viction, defendant's double jeopardy rights barred retrial 
of defendant for the lesser include charge of attempted 
second degree murder. State v. Slade, 2014-NMCA-088, 
cert. granted, 2014-NMCERT-008. 

Mistrial on one of two separate charges. — Since 
the defendant was charged with attempted murder and 
aggravated battery and was convicted of aggravated bat- 
tery, and since the two offenses were in separate counts 
and the jury was not instructed that it could convict on 


only one offense, its inability to return a verdict on the: 
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attempted murder charge was not an implicit acquit- 
tal and the state was not barred from pursuing an at- 
tempted murder charge on remand. State v. Martinez, 
1995-NMSC-064, 120 N.M. 677, 905 P.2d 715. 

Retrial after acquittal by court lacking jurisdic- 
tion. — After the defendant's acquittal in a court lacking 
proper jurisdiction, the constitutional prohibitions against 
double jeopardy would not be violated by a retrial. State v, 
Hamilton, 1988-NMCA-023, 107 N.M. 186, 754 P.2d 857, 
cert. denied, 107 N.M. 182, 753 P.2d 1820. 

Retrial after release for lack of jurisdiction. — 
Where defendant served more than a year for prior con- 
viction of larceny before being released on habeas corpus 
due to lack of jurisdiction, subsequent trial for same of- 
fense did not constitute double jeopardy. State v. Paris, 
1966-NMSC-039, 76 N.M. 291, 414 P.2d 512. 

Retrial on same charges. — Where, in defendant's 
first trial, defendant was charged with first degree murder 
under the alternative theories of felony murder and de- 
praved mind murder; the jury returned a general verdict 
of first degree murder, but did not specify whether the ver- 
dict was based on felony murder, depraved mind murder 
or both; the judgment and sentence of the district court 
indicated that defendant was found guilty of murder in 
the first degree; defendant's conviction was reversed and 
the state refiled the charges; in the second trial, defen- 
dant was tried under both theories and convicted of felony 
murder; the jury did not enter a verdict on depraved mind 
murder; and defendant argued that because the judgment 
and sentence in the first trial stated that defendant was 
guilty of felony murder, defendant was implicitly acquit- 
ted of depraved mind murder and double jeopardy pre- 
cluded the state from prosecuting defendant for depraved 
mind murder in the second trial, defendant's double jeop- 
ardy rights were not violated when defendant was retried 
for first degree murder under felony murder and depraved 
mind murder theories. State v, Torrez, 2018-NMSC-034, 

No implied acquittal of greater offense. — Where 
the state brought charges of vehicular homicide and driv- 
ing while intoxicated as separate counts, as opposed to 
lesser-included offenses, the jury's conviction of the de- 
fendant for driving while intoxicated and deadlock on 
vehicular homicide did not constitute an implied acquit- 
tal of vehicular homicide. An implied acquittal generally 
occurs when the jury is instructed to choose between a 
greater and a lesser offense, and chooses the lesser. State 
v. O'Kelley, 1991-NMCA-049, 113 N.M. 25, 822 P.2d 122, 
cert. quashed, 113 N.M. 24, 822 P.2d 121. 

Dismissal of felony charge by magistrate does not 
result in an acquittal because the magistrate court has 
no jurisdiction to try felony charges. Consequently, a sub- 
sequent indictment is not barred even if the magistrate 
determines in a preliminary hearing that there is no 
probable cause to bind over for trial in the district court. 
Moreover, since the magistrate court has no such jurisdic- 
tion, no double jeopardy problem can arise, State v. Peav- 
ler, 1975-NMSC-035, 88 N.M. 125, 537 P.2d 18387, rev'g 87 
N.M. 4438, 535 P.2d 650, 

Retrial due to error in proceedings. — The former 
jeopardy clause of the constitution does not preclude a re- 
trial of a defendant whose sentence is set aside because of 
an error in the proceedings leading to the sentence or con- 
viction, State v. Herrera, 1972-NMCA-154, 84 N.M. 365, 
503 P.2d 648; State v, Sneed, 1967-NMSC-272, 78 N.M. 
615, 435 P.2d 768. 

The former jeopardy clause of the constitution does 
not preclude a retrial of a defendant whose sentence is 
set aside because of an error in the proceedings leading to 
the sentence or conviction. This is equally true where the 
conviction is overturned on collateral rather than direct 
attack, by petition for habeas corpus for example. State 
v, Nance, 1966-NMSC-207, 77 N.M. 39, 419 P.2d 242, cert. 
denied, 386 U.S. 1039, 87 S. Ct, 1495, 18 L. Ed. 2d 605 
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(1967), abrogated State v, Wilson, 2011-NMSC-001, 149 
N.M. 278, 248 P.3d 315. 

Sufficient evidence of intentional child abuse. 
— Where defendant's conviction for intentional child 
abuse resulting in the death of a child under the age 
of 12 was reversed because the jury was improperly 
instructed as to the elements of the offense; defendant 
did not dispute that the child died due to a blunt force 
injury to the head and that the cause of death was ho- 
micide; in two police interviews, defendant admitted 
harming the child on the day and night of the incident; 
and in a third police interview, defendant stated that 
defendant's friend harmed ‘the child, there was suf- 
ficient evidence from which the jury could have found 
beyond a reasonable doubt that defendant intentionally 
abused the child and a retrial was not barred by double 
jeopardy. State v. Cabezuela, 2011-NMSC-041, 150 N.M. 
654, 265 P.3d 705, 

No jeopardy where case not tried on merits. 
Where metropolitan court granted defendant's motion 
to dismiss charges of neglect on the grounds that defen- 
dant did not meet the statutory definition of a "care facil- 
ity," but the case was not heard on its merits, jeopardy 
did not attach and the state could appeal without violat- 
ing defendant's double jeopardy rights. State v. Davis, 
1998-NMCA-148, 126 N.M. 297, 968 P.2d 808. 

Retrial after nullification of former conviction. — 
Where former conviction of murder was nullified in a ha- 
beas corpus proceeding, effects of former proceeding were 
as if there had been no former trial and defendant could 
properly be tried again for murder without violating the 
double jeopardy provision of the constitution. Trujillo v. 
State, 1968-NMSC-179, 79 N.M. 618, 447 P.2d 279. 

Trial de novo after magistrate court conviction. 
— Ina trial de novo resulting from a defendant's appeal of 
a magistrate court conviction, the district court had juris- 
diction as well as a constitutional and statutory obligation 
to consider the defendant's pretrial double jeopardy claim. 
State v. Foster, 20083-NMCA-099, 1384 N.M. 224, 75 P.3d 
824, cert. denied, 184 N.M. 179, 74 P.3d 1071. 

New charges following discharge on habeas cor- 
pus. — Having pleaded guilty when first arraigned, and 
having been discharged on habeas corpus, defendant 
is not placed in jeopardy a second time, contrary to his 
rights under this section of the constitution, when he is 
returned and new charges are filed following transfer 
from juvenile court. Neller v, State, 1968-NMSC-1380,'79 
N.M. 528, 445 P.2d 949. 

Appeal by defendant. — The constitutional protec- 
tion against double jeopardy does not prevent a second 
trial for the same offense when the defendant himself, by 
an appeal, has invoked the action which resulted in the 
second trial. State v. Sneed, 1967-NMSC-272, 78 N.M. 615, 
435 P.2d 768. 

Alternative charges do not involve concept of 
double jeopardy. — The concept of double jeopardy is 
not involved in charging defendant with fraud or in the 
alternative embezzlement since the charges are in the al- 
ternative, nor are the concepts of included offenses, same 
evidence or merger. State v. Ortiz, 1977-NMCA-036, 90 
N.M, 319, 563 P.2d 113. 

Trial de novo on alternative means of committing 
offense did not violate double jeopardy. — When a 
defendant is convicted based on one of two alternative 
means of committing a single crime, there is not an im- 
plied acquittal of the other alternative unless the convic- 
tion logically excludes guilt of the other alternative; if 
there is no implied acquittal, there is no constitutional 
prohibition against retrial of both alternatives after a 
conviction is set aside. State v. Ben, 2015-NMCA-118, cert. 
denied, 2015-NMCERT-011. 

Where defendant was charged in magistrate court 
with multiple means of committing DWI, per se DWI 
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and impaired to the slightest degree, and was convicted 
on the per se theory of DWI, defendant's double jeopardy 
rights were not violated when he was retried de novo on 
the impaired theory in the district court, because his con- 
viction on the per se theory of DWI was not logically in- 
consistent with a finding of impaired DWI. State v. Ben, 
2015-NMCA-118, cert. denied, 2015-NMCERT-011. 

Jeopardy did not attach where indictment dis- 
missed. — Double jeopardy had not attached so as to pre- 
vent reconsideration where the indictment was dismissed 
with prejudice due to preindictment delay, but the court 
subsequently set aside its dismissal order and reinstated 
the indictment. State v. Gonzales, 1990-NMCA-040, 110 
N.M. 218, 794 P.2d 361, aff'd, 1991-NMSC-015, 111 N.M. 
363, 805 P.2d 630. 

Dismissal of a charge by the district attorney in 
no way precludes the district attorney from subsequently 
informing against and prosecuting defendant for the same 
offense. State v. Mares, 1968-NMCA-042, 79 N.M. 327, 442 
P.2d 817. 

Erroneous dismissal of charges. — Where, after 
defendant's trial, trial court erroneously entered order 
of dismissal of criminal charges on the ground that the 
state's evidence failed to support a verdict, but rather had 
intended to dismiss the charges for lack of venue, trial 
court did not decide any factual elements of the criminal 
charges and although jeopardy attached once the jury 
was empaneled and sworn, jeopardy was not terminated 
by the erroneous order of dismissal and did not bar the 
state's right to appeal the order of dismissal for lack of 
venue, State v, Roybal, 2006-NMCA-0438, 189 N.M. 341, - 
132 P.8d 598, cert. denied, 2006-NMCERT-003, 139 N.M. 
353, 182 P.3d 1039. 

Consideration of double jeopardy claim following 
second appeal. — When the trial court's decision that 
double jeopardy barred reprosecution of the defendant 
was reversed by the court of appeals, the law of the case 
doctrine did not bar consideration of the double jeopardy 
issue on appeal of the defendant's conviction at the second 
trial. State v. Breit, 1996-NMSC-067, 122 N.M. 655, 930 
P.2d 792. 


Kk, SPECIFIC OFFENSES. 


1, HOMICIDE, ASSAULT AND BATTERY, 
HARASSMENT, KIDNAPPING, 


Conviction of felony murder and acquittal of 
second-degree murder for the same homicide vio- 
lated double jeopardy. — Where defendant and ‘de- 
fendant's companions were accosted by a rival gang in 
front of defendant's family home, guns were pulled on 
both sides and defendant's sibling was severely wounded 
by gunshots in the leg and abdomen; while defendant's 
group were trying to help defendant's sibling in the drive- 
way and stop the bleeding from the gunshot wounds, the 
person in the rival gang who had been shooting at de- 
fendant and defendant's companions returned in a Ford 
Expedition; when defendant saw gunfire coming from the 
Expedition, defendant ran into the house and retrieved 
an AK-47 rifle and began shooting at the Expedition; the 
driver of Expedition was shot seven times and died; the 
jury convicted defendant of heat-of-passion voluntary 
manslaughter, rather than second-degree murder, and 
of first-degree felony murder for the same homicide; and 
the jury deliberated and decided whether defendant com- 
mitted second-degree murder as a lesser included offense 
of the alternative theory of first-degree murder, defen- 
dant's acquittal of second-degree murder constitutionally 
protected defendant from further prosecution for that 
offense, whether in a stand-alone count, as a stepdown 
from deliberate first-degree murder, or as a component 
of felony murder, State v. Montoya, 2013-NMSC-020, 306 
P.3d 426. 
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Causing death or great bodily harm by shoot- 
ing into a dwelling and first-degree murder for 
the same death, — Where defendant was convicted of 
shooting at a dwelling resulting in death or great bodily 
harm and first-degree murder for the same death after he 
fired nine gunshots into a home intending to kill a certain 
person, but instead killed a ten-year-old boy who shared 
a bedroom with the intended victim, defendant's double 
jeopardy rights were violated, because causing death or 
great bodily harm by shooting into a dwelling and the 
crime of first-degree murder are directed at punishing the 
same social evil, causing death or bodily harm to a person, 
establishing that the legislature did not intend to subject 
defendant to multiple punishments for the killing of a 
single victim. State v. Torres, 2018-NMSC-013. 

Murder and shooting from a motor vehicle predi- 
cated on unitary conduct. — In defendant's first- 
degree murder trial for the killing of a police officer, con- 
victions for both first degree murder of the officer and 
for causing great bodily harm to the officer by shooting 
from a motor vehicle violated defendant's double jeopardy 
rights where both convictions were predicated on defen- 
dant's unitary act of shooting the officer. State v. Romero, 
2019-NMSC-007. 

First-degree murder and attempted first-degree 
murder related to different victims, — Where defen- 
dant was convicted of first-degree murder and attempted 
first-degree murder after he fired nine gunshots into a 
home intending to kill a certain person, but instead killed 
a ten-year-old boy who shared a bedroom with the in- 
tended victim, defendant's double jeopardy rights were 
not violated, because defendant was convicted of murder- 
ing the ten-year-old boy and for attempting to murder the 
boy's older brother; the unit of prosecution in the murder 
statute is dependent on the number of victims, and it fol- 
lows that the legislature intended the unit of prosecution 
for attempted murder to also depend on the number of 
victims targeted in the attempt, and because there were 
two victims in this case, the two convictions for the crimes 
committed against each victim do not constitute multiple 
punishments for the same offense in violation of the dou- 
ble jeopardy protections. State v. Torres, 2018-NMSC-013. 

Conspiracy to commit first-degree murder and 
conspiracy to shoot at a dwelling. — Where defendant 
was convicted of conspiracy to commit first-degree mur- 
der and conspiracy to shoot at a dwelling in an attempt 
to commit the murder after he fired nine gunshots into a 
home intending to kill a certain person, but instead killed a 
ten-year-old boy who shared a bedroom with the intended 
victim, defendant's double jeopardy rights were violated, be- 
cause the legislature established a rebuttable presumption 
that multiple crimes are the object of only one, overarch- 
ing, conspiratorial agreement subject to one, severe punish- 
ment set at the highest crime conspired to be committed, 
and in the present case, the state presented no evidence to 
rebut the presumption that the agreement to murder the 
intended victim and the agreement to shoot at a dwelling 
to accomplish that goal were the objects contemplated by 
one conspiratorial crime. State v. Torres, 2018-NMSC-013. 

First-degree murder and conspiracy to commit 
first-degree murder. — Where defendant was convicted 
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of first-degree murder, conspiracy to commit first-degree - 


murder, arson, and tampering with evidence due to his in- 
volvement in the murder of a man, and where defendant 
claimed on appeal that his convictions for first-degree 
murder and conspiracy to commit first-degree murder vio- 
lated double jeopardy because they arose from the same 
conduct, claiming that his involvement in the murder 
was that of an accessory whose actions in the course of 
the murder did not extend beyond the words or acts that 
formed the conspiracy to commit the murder, defendant’s 
double jeopardy right was not violated where the evi- 
dence established that defendant and his co-conspirators 
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discussed killing the victim, and later when the victim 
showed up at defendant’s house, defendant participated 
in the beating of the victim. Defendant’s conduct underly- 
ing his convictions for first-degree murder and conspiracy 
to commit first-degree murder was separated by time 
and space and was therefore not unitary. State v. Chavez, 
2021-NMSC-017. 

Aggravated battery upon a peace officer and at- 
tempted first degree murder. — Where defendant, who 
was imprisoned in a county detention center, attacked 
and stabbed a correctional officer five times with a metal 
shank, defendant's convictions for attempted murder and 
aggravated battery of a peace officer did not violate double 
jeopardy. State v, Urquizo, 2012-NMCA-113, 288 P.3d 919, 
cert, granted, 2012-NMCERT-011, 297 P.3d 1226. 

Aggravated battery upon a peace officer and ag- 
gravated assault upon a peace officer. — Where po- 
lice officers attempted to execute a search of defendant's 
residence pursuant to a warrant, and where, as officers 
approached a camper on the property, the officers heard 
and saw gunfire coming from the camper, striking one of 
the officers, defendant's convictions for both aggravated 
assault upon a peace officer and aggravated battery upon 
a peace officer did not violate his right to be free from 
double jeopardy, because although defendant's conduct 
in shooting at or, under a theory of accessory liability, en- 
couraging others to shoot at more than one person many 
times, was unitary, the two crimes address distinct social 
evils and both distinct social harms arose when multiple 
shots were fired at the officers, causing them fear and 
mental anguish, including the officer who was struck by 
a bullet who was both fearful of being struck and then 
actually struck by one of the bullets. State v. Uribe-Vidal, 
2018-NMCA-008. 

Battery on a police officer and resisting an officer. 
— Where defendant, who was fleeing an officer stopped 
fleeing, turned toward the officer in an attack mode, and 
hit the officer twice in the face, the defendant's conduct 
was not unitary and the defendant's convictions of bat- 
tery on a police officer and resisting an officer did not vio- 
late double jeopardy. State v. Lopez, 2008-NMCA-111, 144 
N.M. 705, 191 P.3d 563, cert. denied, 2008-NMCERT-007, 
144 N.M. 594, 189 P.3d 1216, 

Petty-misdemeanor battery and aggravated bat- 
tery. — Where defendant, who was in jail, pushed and 
punched another inmate; the inmate fell; defendant got on 
top of the inmate and punched the inmate; and then defen- 
dant stomped on the inmate's leg, shattering the leg; the 
acts of battery occurred close in time and sequence, in one 
location and with one victim; and there was no evidence 
that defendant's intention to commit a battery upon the 
victim was interrupted, altered or changed by the event 
which caused the victim to fall to the floor, that defendant 
did not intend to cause great bodily harm to the victim 
when defendant initiated the confrontation with the vic- 
tim, or that the fact that the victim fell to the floor had any 
affect on defendant's state of mind during the confronta- 
tion, defendant's acts were not separated by sufficient indi- 
cia of distinctness to justify multiple punishments, and de- 
fendant's convictions for petty-misdemeanor battery and 
aggravated battery violated double jeopardy. State v. Gar- 
cia, 2009-NMCA-107, 147 N.M. 150, 217 P.3d 1048, cert. 
denied, 2009-NMCERT-008, 147 N.M., 395, 223 P.3d 940. 

Kidnapping and murder. — Where the evidence sup- 
ported a finding that the defendant first restrained the 
victim for the purpose of sexually assaulting her and sup- 
ported a finding that the defendant deliberately intended 
to make sure that the victim did not leave the place of the 
assault after the assault, the evidence supported a finding 
of two separate crimes of kidnapping and murder. State v. 
Saiz, 2008-NMSC-048, 144 N.M. 663, 191 P.3d 521, abro- 
gated, State v. Belanger, 2009-NMSC-025, 146 N.M. 357, 
210 P.3d 783. 
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Defendant's convictions of first degree mur- 
der and shooting at or from a motor vehicle do 
not constitute a double jeopardy violation. State v. Riley, 
2010-NMSC-005, 147 N.M. 557, 226 P.3d 656. 

First degree murder and shooting at a dwelling. 
— Where defendant fired multiple shots at a house, kill- 
ing one victim and wounding another victim; defendant 
was indicted for murder of the deceased victim and sepa- 
rately for the injury of the wounded victim; the district 
court instructed the jury that it had to find all of the ele- 
ments of the felony murder, plus shooting at a dwelling 
with regard to the deceased victim, to support the felony 
murder conviction; the district court did not require the 
jury to separately find defendant guilty of the same pred- 
icate felony of shooting at a dwelling with regard to the 
deceased victim; in a separate instruction, the district 
court required the jury to find the elements of shooting 
at a dwelling with regard to the wounded victim; and 
defendant was convicted of felony murder with shoot- 
ing at a dwelling as the predicate felony and separately 
of shooting at a dwelling, defendant's double jeopardy 
rights were not violated, because defendant's conviction 
for felony murder with shooting at a dwelling as the pred- 
icate felony was based on different conduct from defen- 
dant's conviction of shooting at a dwelling. State v. Torrez, 
2013-NMSC-034. 

Attempted second degree murder and assault 
with intent to commit a violent felony on a peace 
officer are separately punishable offenses. State v. 
Demongey, 2008-NMCA-066, 144 N.M. 333, 187 P.3d 679, 
cert. quashed, 2011-NMCERT-001, 150 N.M. 500, 263 
P.3d 962. 

Kidnapping. — Where the defendant tied the victim 
by her wrists and ankles and then untied her and tried 
to force her to perform oral sex and where each incident 
was separated by days and intervening events that in- 
cluded consensual sex, drinking and daily activities, the 
convictions of the defendant for two incidences of kid- 
napping did not violate double jeopardy. State v. Dombos, 
2008-NMCA-035, 143 N.M. 668, 180 P.3d 675, cert. denied, 
2008-NMCERT-002, 143 N.M. 666, 180 P.3d 673. 

Kidnapping jury instructions. — Where the defen- 
dant was charged with two separate counts of kidnapping; 
the jury instructions for each count referred to the same 
time period; there was evidence to support two separate 
incidents; and the jury was specifically told by the court in 
writing in response to a question that to convict on both 
counts, the jury had to be convinced beyond a reasonable 
doubt that two different incidents occurred, the convic- 
tion of the defendant on both counts did not violate double 
jeopardy. State v. Dombos, 2008-NMCA-035, 143 N.M. 668, 
180 P.3d 675, cert. denied, 2008-NMCERT-002, 143 N.M. 
666, 180 P.3d 673. 

Convictions for kidnapping and aggravated as- 
sault did not violate double jeopardy. — Where de- 
fendants told the victims that they could not leave the 
apartment until missing drugs were found, prevented the 
victims from opening the door to the apartment as they 
tried to leave, held a knife to the throat of one victim and 
beat another victim to unconsciousness, and prevented 
the victims from leaving the apartment for approximately 
two hours, the jury could reasonably have concluded that 
the victims were confined in the apartment by force or 
intimidation when defendants told the victims that they 
could not leave and closed the door when the victims 
tried to leave, and that this conduct was independent of 
and distinct from one defendant's wielding of the knife. 
If the conduct is not unitary, there is no double jeopardy 
violation. State v, Herrera, 2015-NMCA-116, cert. denied, 
2015-NMCERT-011. 

General verdict of first degree murder based on 
alternative theories. — Defendant was subjected to 
double jeopardy when the defendant was charged with 
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first-degree murder based on willful and deliberate mur- 
der or, in the alternative, based on felony murder predi- 
cated on the felony of shooting at a motor vehicle result- 
ing in great bodily harm, and when the jury returned a 
general verdict of first degree murder without specifying 
whether the jury relied on the theory of willful and delib- 
erate murder or felony murder and returned a verdict of 
shooting at a motor vehicle resulting in great bodily harm. 
State v. Gonzales, 2007-NMSC-059, 143 N.M. 25, 172 P.3d 
162. 

Where defendant was placed under arrest when 
he "chest-butted" a peace officer, then struggled to get 
away from the officer and then kicked the officer when the 
officer attempted to handcuff him, defendant's conduct 
was unitary and his conviction for resisting, evading, or 
obstructing an officer was a lesser included offense of de- 
fendant's conviction of battery on an officer and violated 
double jeopardy. State v. Ford, 2007-NMCA-052, 141 N.M. 
512, 157 P.3d 77, cert. denied, 2007-NMCERT-004, 141 
N.M. 569, 158 P.3d 459. 

Felony murder and attempted robbery. — Where 
defendant broke into the deceased victim's home with in- 
tent to rob him and almost immediately shot the deceased 
victim and then threatened the surviving victim with a 
gun and demanded that the surviving victim produce the 
money; the murder of the deceased victim was complete 
before defendant threatened the surviving victim; the at- 
tempted robbery of the deceased victim was not unitary 
with the attempted robbery of the surviving victim, and 
defendant's acts were separated by sufficient indicia 
of distinctness to justify the conviction of defendant for 
felony murder predicated on attempted robbery of the de- 
ceased victim and of attempted robbery of the surviving 
victim. State v. Bernal, 2006-NMSC-050, 140 N.M. 644, 
146 P.3d 289. 

Attempted first degree murder pad aggravated 
s convictions for both attempted 
first degree murder and aggravated battery did not con- 
stitute double jeopardy. State v. Vallejos, 2000-NMCA-075, 
129 N.M. 424, 9 P.3d 668, cert. denied, 129 N.M. 385, 9 
P.3d 68 (2000). 

Attempted first-degree murder, aggravated bat- 
tery with a deadly weapon, and criminal sexual 
penetration. — Defendant's right to freedom from 
double jeopardy was not violated by punishment for at- 
tempted first-degree murder, aggravated battery with a 
deadly weapon, and criminal sexual penetration. State 
v. Traeger, 2000-NMCA-015, 128 N.M. 668, 997 P.2d 142, 
rev'd, 2001-NMSC-022, 130 N.M. 618, 29 P.3d 518. 

Attempted murder and aggravated battery. — 
Where defendant was convicted of attempted murder and 
aggravated battery with a deadly weapon; defendant's 
conduct was unitary; the indictment for attempted murder 
required the state to prove that defendant attempted to 
commit murder and "began to do an act which constituted 
a substantial part of murder" but failed to commit the of- 
fense; the indictment for aggravated battery required the 
state to prove that defendant touched or applied ‘force 
to the victims with a deadly weapon intending to injure 
the victims; the state's theory of the case to support both 
charges was that defendant beat, stabbed and slashed the 
victims; and the state offered the same testimony to prove 
both charges, the aggravated battery elements were sub- 
sumed within the attempted murder elements and defen- 
dant's convictions violated the prohibition against double 
jeopardy. State'v. Swick, 2012-NMSC-018, 279 P.3d 747, 
rev'g 2010-NMCA-098, 148 N.M. 895, 242 P.3d 462, over- 
ruling State v. Armendariz, 2006-NMSC-036, 140 N.M. 
182, 141 P.3d 526. 

Voluntary manslaughter, aggravated battery and 
kidnapping. — Where defendant shot the victim in the 
chest in defendant's vehicle, drove the unconscious victim 
in the vehicle to an isolated area, and shot the victim twice 
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in the head while the victim was still alive; and defendant 
used two different types of force to shoot the victim in the 
chest and to keep the unconscious victim in the vehicle, 
defendant's convictions of voluntary manslaughter for 
shooting the victim in the chest, aggravated battery for 
shooting the victim in the head, and kidnapping for keep- 
ing the victim in defendant's vehicle and transporting the 
victim to the isolated area were not based on unitary con- 
duct and did not violate defendant's right to be free from 
double jeopardy. State v. Urioste, 2011-NMCA-121, 267 
P.3d 820, cert. quashed, 2012-NMCERT-008, 296 P.3d 490, 

Voluntary manslaughter and aggravated bat- 
tery. — Where defendant killed victim with a machete 
and was convicted of voluntary manslaughter and aggra- 
vated battery based on the state's theory that victim was 
injured as a result of two distinct attacks; the evidence, 
however, did not establish the sequence of events or tim- 
ing of victim's injuries nor did it conclusively establish 
how victim was positioned when each of his injuries oc- 
curred; defendant's conduct underlying both offenses 
was unitary because the jury could not have reasonably 
distinguished distinct factual bases for the voluntary 
manslaughter charge and the aggravated battery charge; 
in analyzing whether the legislature authorized multiple 
punishments for voluntary manslaughter and aggra- 
vated battery for unitary conduct, the court of appeals 
determined that aggravated battery is subsumed within 
voluntary manslaughter because both statutes punish 
overt acts against a person's safety, but take different 
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degrees into consideration; defendant's convictions for : 


both voluntary manslaughter and aggravated battery 
violated defendant's constitutional right to be free from 
double jeopardy. State v. Lucero, 2015-NMCA-040. 

Involuntary manslaughter. and aggravated DWI. 
— Where defendant was convicted of involuntary man- 
slaughter and aggravated driving while intoxicated (DWI) 
after she ran over and killed her fiancé with a vehicle, 
her constitutional right to be free from double jeopardy 
was not violated, because under the modified Blockburger 
analysis, the legislature intended multiple punishments 
in this case based on the fact that each crime required 
proof that the other does not. Involuntary manslaughter 
required a finding that defendant willfully disregarded 
the safety of others, while aggravated. DWI required a 
finding that defendant was intoxicated to the point where 
she could not safely handle the vehicle she was driving, 
State v. Fuschini, 2017-NMCA-084, cert. granted. , 

Second-degree murder and. child abuse result- 
ing in death. — Convictions of defendant for both sec- 
ond - degree murder and intentional child abuse result- 
ing in death violated his right not to be placed in double 
jeopardy. State v. Mann, 2000-NMCA-088, 129 N.M. 600, 
11 P.3d 564, aff'd, 2002-NMSC-001, 131 N.M. 459, 39 
P.3d 124. 

Second degree murder and shooting at or from 
motor vehicle. — There was no double jeopardy viola- 
tion for convictions for second degree murder and shooting 
at or from a motor vehicle because the testimony at trial 
permitted the inference that each conviction was based on 
distinct conduct and because the two statutes evince leg- 
islative intent to impose separate punishments for each 
crime. State v, Mireles, 2004-NMCA-100, 186 N.M. 337, 98 
P.3d 727, cert. denied, 2004-NMCERT-008, 136 N.M. 491, 
100 P.3d 197. 

Criminal solicitation and conspiracy to commit 
murder. — Even though, under Subsection D of Sec- 
tion 80-28-3 NMSA 1978, defendant could be convicted 
of criminal solicitation and conspiracy to commit murder, 
the trial court's merger of the two offenses for sentenc- 
ing purposes violated his right to be protected from double 
jeopardy. State v. Vallejos, 2000-NMCA-075, 129 N.M. 424, 
9 P.8d 668, cert. denied, 129 N.M. 385, 9 P.3d 68. 
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Conspiracy to commit first degree murder, rob- 
bery and first degree kidnapping. — Where defen- 
dant's co-defendant was arguing with the victim over 
money owed by the victim to the co-defendant; the co- 
defendant pulled a gun and told the victim to go with the 
co-defendant; the victim got into the victim's car and while 
the co-defendant was standing outside the car, the victim 
started the car and hit the gas; defendant and the co- 
defendant shot and killed the victim; defendant was con- 
victed of first degree kidnapping; and the evidence showed 
that defendant and the co-defendant shared a common 
goal of collecting a debt from the victim; the three charged 
conspiracies occurred at or near the residence of the vic- 
tims' friend and unfolded over a short period of time, the 
actions of defendant and the co-defendant overlapped and 
were mutually dependent, and the conspiracies involved 
only one victim, defendant's double jeopardy rights were 
violated because the evidence supported the existence of 
only one conspiracy. State v. Ortega, 2014-NMSC-017. 

Conspiracy to commit kidnapping and ag- 
gravated arson. — Where defendant's primary co- 
conspirator beat, drugged, and tied the victim to a bed 
in defendant's residence; defendant did not object to the 
treatment of the victim; defendant chided a secondary co- 
conspirator for being nervous and smoked marijuana with 
co-conspirator to calm the co-conspirator's nerves; defen- 
dant did not object when the primary co-conspirator con- 
sidered killing the victim and burning the victim's car, but 
defended a secondary co-conspirator against the primary 
co-conspirator's violence; while the primary co-conspirator 
was absent from the residence for a lengthy period of time, 
defendant watched the victim and did not assist the victim 
or call the police; defendant demanded that the primary 
co-conspirator determine what to do with the victim before 
defendant's child returned from school; defendant left the 
residence to take the child to a store where, at the direc- 
tion of the primary co-conspirator, defendant purchased 
charcoal liter fluid; and while defendant remained at the 
residence with the child, defendant's co-conspirators put 
the victim in the trunk of the victim's car, drove the car 
to a school, doused the car with the liter fluid, and burned 
the car, defendant's separate convictions of conspiracy to 
commit kidnapping and aggravated arson violated double 
jeopardy because the conspiracies, which formed one over- 
arching agreement, involved a single victim, occurred over 
a short time period, served to inflict personal injuries on 
the victim and prevent the victim from escaping, and the 
same persons participated in and were implicated by the 
conspiracy charges. State v. Bahney, 2012-NMCA-039, 274 
P.3d'134, cert. denied, 2012-NMCERT-003, 293 P.3d 183. 

Conspiracy to commit aggravated . burglary 
and conspiracy to commit aggravated battery. 
— Where defendant and another assailant broke into ~ 
the home of the victim armed with metal bars or ‘bats 
and defendant struck defendant with a metal bar, there 
was only one conspiracy to commit multiple crimes and 
defendant's conviction of the: lesser ‘conspiracy to com- 
mit aggravated battery violated double jeopardy. State 
v. Trujillo, 2012-NMCA-112, 289 P.3d 238, cert. granted, 
2012-NMCERT-011, 297 P.3d 1226. 

Kidnapping, aggravated arson and second-degree 
murder. — Where defendant was convicted of kidnap- 
ping, aggravated arson, and second-degree murder based 
on unitary conduct, defendant's convictions did not violate 
double jeopardy because each conviction required proof of 
a unique element that the other convictions did not re- 
quired. State v. Bahney, 2012-NMCA-039, 274 P.3d 134, 
cert. denied, 2012-NMCERT-003, 293 P.3d 183. ; 

Rape and battery. — Where defendant drove a truck 
across a road blocking the victim's car; defendant and 
the passenger in the truck approached the victim's car; 
defendant had a gun; defendant sexually assaulted the 
victim while the passenger held the victim's hands; and 
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defendant was convicted of aggravated battery for bring- 
ing a pistol into the victim's car and for criminal sexual 
penetration (commission of a felony), because the force 
defendant used to gain entry into the victim's car while 
armed with a pistol was distinct from the force used to re- 
strain the victim in order to commit criminal sexual pen- 
etration, defendant's conduct was not unitary and defen- 
dant's conviction of sexual penetration (commission of a 
felony) and aggravated battery did not violate defendant's 
double jeopardy rights. State v, Montoya, 2011-NMCA-074, 
150 N.M. 415, 259 P.3d 820. 

Felony murder and armed robbery, — Since the de- 
fendant's conduct in stabbing and robbing a cabdriver was 
unitary, the elements of armed robbery were subsumed by 
the elements of felony murder in the course of an armed 
robbery and conviction and sentencing of the defendant 
for both felony murder and the underlying felony of armed 
robbery violated double jeopardy. State v, Contreras, 
1995-NMSC-056, 120 N.M. 486, 903 P.2d 228, 

Because convictions for felony murder and robbery 
arose out of unitary conduct, defendant's right to be free 
from double jeopardy was violated; as a result, the robbery 
conviction was vacated. State v. Duffy, 1998-NMSC-014, 
126 N.M. 132, 967 P.2d 807, modified, State v. Gallegos, 
2007-NMSC-007, 141 N.M., 185, 152 P.3d 828, overruled by 
State v. Tollardo, 2012-NMSC-008, 275 P3d 110. 

Kidnapping and felony murder. — Sentences for 
both kidnapping and felony murder did not violate double 
jeopardy since the kidnapping was sufficiently separated 
in time and space from.the murder to establish two dis- 
tinct crimes, State v. Kersey, 1995-NMSC-054, 120 N.M. 
517, 903 P.2d 828. 

Kidnapping and battery. — Where defendant drove 
the victim to a deserted area, pulled the victim out of the 
vehicle, pulled the victim's hair, kicked the victim, threw 
the victim into bushes, and beat the victim; defendant 
held the victim by the arm and drove to a second location 
where defendant again beat the victim; when the victim 
attempted to run away, defendant put the victim in the 
vehicle and drove to a third location and again beat the 
victim and forced the victim to have intercourse with de- 
fendant; and defendant was. convicted of kidnapping in 
the first degree and battery, defendant's convictions did 
not violate double jeopardy because defendant's conduct 
was not factually unitary or legally unitary because the 
jury could have determined that the victim suffered phys- 
ical injuries when defendant dragged the victim from the 
vehicle, threw the victim into the bushes, pulled the vic- 
tim's hair, or otherwise restrained the victim, all actions 
distinct from the hitting and kicking on which the battery 
charge was based, State v. Sotelo, 2018-NMCA-028, 296 
P.3d 1282, cert. denied, 20183-NMCERT-001. 

Multiple convictions for a single count of aggra- 
vated battery charged under multiple theories. — 
Where defendant was charged with aggravated battery as 
to each victim under two theories, battery with a deadly 
weapon and battery resulting in great bodily harm, and 
where the jury returned aggravated battery convictions 
against defendant under each of the two charged theo- 
ries for each victim, but where the indictment and jury 
instructions reflect that defendant was charged with only 
one act of battering each victim under two theories of the 
crime, defendant's double jeopardy rights were violated. 
Multiple convictions for a single count of aggravated bat- 
tery charged under multiple theories of the crime violate 
double jeopardy. State v. Comitz, 2019-NMSC-011. 

Multiple convictions for aggravated battery with 
a deadly weapon did not violate double jeopardy. 
— Where defendant was convicted of two counts of ag- 
gravated battery with a deadly weapon and voluntary 
manslaughter, stemming from an attack on his roommate, 
during which defendant beat the roommate with a bat and 
later shot the roommate with a handgun before shooting 
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and killing the roommate with a rifle, and where defen- 
dant claimed that his two aggravated battery convictions 
violated his constitutional right against double jeopardy, 
claiming the evidence established a single attack, the 
evidence at trial was sufficient to sustain separate convic- 
tions for aggravated battery with a deadly weapon where 
the state presented evidence that defendant initially en- 
tered the room where the roommate was sleeping with 
defendant's former girlfriend, attacked the roommate 
with a bat and, after a struggle, let go of the bat and left 
the room, at which point the former girlfriend locked the 
bedroom door, that defendant retrieved a handgun from 
his own bedroom and went back to the roommate's bed- 
room, shot the door handle and kicked down the door to 
regain entry and, once inside, shot the roommate twice in 
the torso with the handgun. The evidence demonstrated 
sufficient indicia of distinctness and an intervening event 
separating the aggravated battery with the bat and the 
aggravated battery with the handgun. State v. Phillips, 
2021-NMCA-062, cert. granted. 

Convictions for aggravated battery with a deadly 
weapon and voluntary manslaughter violated dou- 
ble jeopardy. —Where defendant was convicted of two 
counts of aggravated battery with a deadly weapon and 
voluntary manslaughter, stemming from an attack on his 
roommate, during which defendant beat the roommate 
with a bat and later shot the roommate with a handgun 
before shooting and killing the roommate with a rifle, and 
where defendant challenged his convictions for aggra- 
vated battery and voluntary manslaughter, arguing that 
these convictions resulted in multiple punishments for 
the same conduct, the evidence at trial was insufficient 
to sustain separate convictions for aggravated battery 
with a deadly weapon and voluntary manslaughter where 
the state presented evidence that defendant initially en- 
tered the room where the roommate was sleeping with 
defendant's former girlfriend, attacked the roommate 
with a bat and, after a struggle, let go of the bat and left 
the room, at which point the former girlfriend locked the 
bedroom door, that defendant retrieved a handgun from 
his own bedroom and went back to the roommate's bed- 
room, shot the door handle and kicked down the door to 
regain entry and, once inside, shot the roommate twice in 
the torso with a handgun, ran out of ammunition, left the 
room again, returned to his own bedroom and exchanged 
the handgun for a rifle, returned to the roommate's bed- 
room, where he placed the barrel of the rifle under the 
roommate's chin and shot him a third time, and where the 
state's forensic pathologist testified that all of the gun- 
shots could have been fatal, Although the state argued 
that the aggravated battery was specifically grounded on 
the handgun shooting and the voluntary manslaughter 
was based on the rifle shooting, there was no specificity 
in the jury instructions that would permit the jury or a 
reviewing court to conclude that a conviction for man- 
slaughter was linked solely to defendant's use of the rifle. 
State v, Phillips, 2021-NMCA-062, cert. granted. 

Rebuttable presumption that multiple crimes are 
the object of only one overarching conspiratorial 
agreement. — Where the jury returned four conspiracy 
convictions against defendant arising from one shooting, 
conspiracy to commit aggravated battery (great bodily 
harm), conspiracy to commit aggravated battery (deadly 
weapon), conspiracy to commit aggravated assault and 
conspiracy to commit shooting at a dwelling, the state 
failed to overcome the presumption of a single overarching 
conspiratorial agreement where the evidence established 
that the location and time of the alleged conspiracies were 
the same, the personnel involved in the several charged 
conspiracies were the same, and defendant's role in the 
several charged conspiracies was the same, Defendant's 
multiple conspiracy convictions violate double jeopardy. 
State v. Comitz, 2019-NMSC-011. 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


Art. IT, § 15 


Convictions for aggravated battery and aggra- 
vated assault did not violate double jeopardy. — 
Where defendant was convicted of aggravated battery and 
aggravated assault, the convictions did not violate double 
jeopardy because the conduct underlying defendant's ag- 
gravated battery conviction and the conduct underlying 
his aggravated assault conviction were separated by suf- 
ficient indicia of distinctness. If the conduct is not unitary, 
then there is no double jeopardy violation. State v..Comitz, 
2019-NMSC-011. 

Sentence enhancements for committing aggra- 
vated battery and aggravated assault with a fire- 
arm. — Double jeopardy was not violated where the sen- 
tences for defendant's aggravated battery and aggravated 
assault convictions were each increased by the firearm 
enhancement, because the legislature intended to autho- 
rize greater punishment when a firearm is used in the 
commission of aggravated assault and aggravated battery. 
State v. Comitz, 2019-NMSC-011. 

Aggravated battery and armed robbery. — Both un- 
der the elements test and the included offense approach, 
the offense of aggravated battery does not merge with the 
armed robbery. State v. Sandoval, 1977-NMCA-026, 90 
N.M. 260, 561 P.2d 1353, cert. denied, 90 N.M. 637, 567 
P.2d 486. 

Since taking the victim's purse is a fact required to be 
proved under the armed robbery charge, but not under 
the aggravated battery charge, and application of force is 
a fact required to be proved under the aggravated battery 
charge, while threatened use of force is acceptable proof 
under the armed robbery charge, the elements of the two 
crimes are not the same, and the "same evidence" test does 
not apply. State v. Sandoval, 1977-NMCA-026, 90 N.M. 
260, 561 P.2d 1353, cert. denied, 90 N.M. 637, 567 P.2d 486. 

Robbery and battery against a household mem- 
ber. — Where defendant, who was a former employee 
of a restaurant, had an intimate romantic relationship 
with the victim who was the assistant manager of the 
restaurant; under the guise of returning the victim's 
cell phone, defendant approached the victim outside 
the restaurant, grabbed two money bags containing re- 
ceipts of the restaurant that the victim intended to de- 
posit; and when defendant grabbed the money bags, de- 
fendant struck the victim in the face and fled the scene, 
defendant's conviction for robbery and battery against a 
household member did not violate double jeopardy. State 
v. Gutierrez, 2012-NMCA-095, 286 P.3d 608, cert. denied, 
2012-NMCERT-008, 296 P.3d 490. 

Battery and violation of domestic violence order. 
— Where provision in order prohibiting domestic violence 
(OPDV) prohibiting "battering in any manner" contained 
all elements of the statutorily defined offense of battery, 
a criminal prosecution for battery following a contempt 
proceeding for violating the OPDV violated prohibition 
against double jeopardy. State v. Powers, 1998-NMCA-133, 
126 N.M. 114, 967 P.2d 454, cert. quashed, 127 N.M. 392, 
981 P.2d 1210 (1999). 

Battery and criminal sexual penetration. — Where 
defendant and defendant's spouse had been living apart; 
defendant broke into the spouse's house and as the spouse 
tried to flee, defendant pulled the spouse out of their 
child's room by the hair and began striking the spouse; 
the spouse ran outside the house and defendant dragged 
the spouse back into the house; once inside the house, de- 
fendant beat the spouse and forcibly had sexual contact 
with the spouse; a jury convicted defendant of simple bat- 
tery and disorderly conduct and the trial court declared 
a mistrial on the criminal sexual penetration charge, be- 
cause the jury failed to reach a verdict on that count; and 
defendant was subsequently convicted of criminal sexual 
penetration at a second trial in which the state presented 
the same evidence it introduced at the first trial, defen- 
dant committed three separate and distinct offenses and 
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double jeopardy did not prevent defendant from being 
convicted of criminal sexual penetration. Brescheisen uv, 
Mondragon, 833 F.2d 238 (10th Cir. 1987), cert. denied, 
485 U.S. 1011, 108 S. Ct. 1479, 99 L. Ed, 2d 707 (1988). 

Rape and assault and battery. — Prosecution on 
charge of rape in district court was not barred although 
accused had pleaded guilty in justice court to charge of 
assault and battery based on same set of facts. State v. 
Goodson, 1950-NMSC-023, 54 N.M. 184, 217 P.2d 262. 

Assault. — An assault arising from a series of three 
successive shots fired at a single victim, not separated by 
a significant amount of time, and arising from a single, 
continuous intent constituted one offense, and conviction 
of the defendant on two counts of assault violated his 
double jeopardy rights. State v. Handa, 1995-NMCA-042, 
120 N.M. 38, 897 P.2d 225, cert. denied, 119 N.M. 771, 895 
P.2d 671, 

Two assault convictions by corrections officer 
against inmate were based on sufficiently distinct 
acts. — Where defendant was charged with two counts of 
assault and attempted battery committed against an in- 
mate, allegedly committed while defendant was employed 
as a corrections officer, and where, evidence was presented 
at trial that defendant, while escorting the victim out of 
a courtroom following a hearing, attempted to kiss the 
victim multiple times, that the victim pushed defendant 
away each time, but gave defendant her phone number 
because she was nervous, uncomfortable, and scared that 
defendant would try to do more than kiss her, and where 
defendant claimed that his two convictions for assault 
violate double jeopardy, defendant's rights against double 
jeopardy were not violated because after defendant's first 
attempt to kiss the victim, she managed to physically 
rebuff defendant by pushing him backward and backing 
away from him, despite being shackled at the time, and 
despite the victim's specific lack of consent, defendant at- 
tempted to kiss the victim again, The victim's physical 
blocking and distancing herself from defendant, along 
with the conversation that followed, constitute interven- 
ing events between the two criminal acts. Defendant's two 
assault convictions were based on sufficiently distinct acts 
and therefore do not violate double jeopardy. State v. Ar- 
vizo, 2021-NMCA-055, cert. denied. 

Assault with intent to commit a violent felony and 
aggravated battery with a deadly weapon. — The 
double jeopardy clause does not prohibit sentencing for 
both assault with intent to commit a violent felony mur- 
der and for aggravated battery with a deadly weapon; one 
offense does not subsume the other and other indicia of 
legislative intent suggests an intent to punish separately. 
State v. Cowden, 1996-NMCA-051, 121 N.M. 703, 917 P.2d 
972, cert. denied, 121 N.M, 644, 916 P.2d 844. 

Aggravated assault and aggravated battery. — 
Where defendant was convicted of aggravated battery 
with a deadly weapon for shooting and injuring his son 
and aggravated assault with a deadly weapon because de- 
fendant's wife was standing next to their son at the time 
of the shooting, defendant was not denied his right to be 
free from double jeopardy, because each statute requires 
proof of a fact that the other does not, and defendant's of- 
fenses, aggravated battery and aggravated assault, protect 
against distinct social harms and were committed against 
separate victims. State v. Branch, 2018-NMCA-031, re- 
placing 2016-NMCA-071, 387 P.3d 250, cert, denied. 

Aggravated battery with a deadly weapon and 
aggravated assault with a deadly weapon. — Where 
defendant was convicted of aggravated battery with a 
deadly weapon for shooting and injuring his son and for 
aggravated assault with a deadly weapon for assault- 
ing his wife, who was standing next to defendant's son 
when he was shot, double jeopardy principles were not of- 
fended because each statute required proof of a fact that 
the other did not, and defendant's convictions for the two 
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offenses involved distinct social harms committed against 
separate victims. State v. Branch, 2016-NMCA-071, 387 
P.3d 250, replaced by 2018-NMCA-031, and cert. quashed. 

Convictions for aggravated assault with a deadly 
weapon and shooting from a motor vehicle predi- 
cated on the same conduct violated double jeop- 
ardy. — Where defendant was convicted of and sentenced 
for both aggravated assault with a deadly weapon and 
shooting’from a motor vehicle, and where defendant's act 
of shooting a single bullet at another man was the cul- 
pable conduct that formed the basis for both convictions, 
defendant's convictions violated his right to be free from 
multiple punishments for the same offense, because the 
same use of force was used to support both convictions, 
there was no substantive difference between the culpable 
mens rea of the two offenses, and both statutes are di- 
rected at protecting from the same social harm, threats 
or overt acts against a person's safety. State v. Porter, 
2020-NMSC-020, rev'g A-1-CA-35597, mem. Op. (May 30, 
2018) (non-precedential), and abrogating State v, Sosa, 
1997-NMSC-032, 123 N.M.'564, 943 P.2d 1017. 

Firearm enhancement statute authorizes mul- 
tiple punishments for the commission of a non- 
capital felony with a firearm. — Where defendant 
was convicted of two counts of aggravated assault with a 
deadly weapon, and where defendant's sentences on these 
counts were each enhanced by one year, defendant's right 
to be free from double jeopardy was not violated, because 
31-18-16(A) NMSA 1978 authorizes multiple punish- 
ments for the commission of a noncapital felony with a 
firearm, and where a legislature specifically authorizes 
cumulative punishment under two statutes, regardless 
of whether those two statutes proscribe the same con- 
duct under Blockburger, a court may impose cumulative 
punishment under such statutes in a single trial. State v, 
Baroz, 2017-NMSC-030. 

Firearm enhancements to convictions for aggra- 
vated battery with a deadly weapon and aggra- 
vated assault with a deadly weapon do not violate 
double jeopardy. — Where defendant was convicted of 
aggravated battery with a deadly weapon for shooting 
and injuring his son and aggravated assault with a deadly 
weapon because his wife was standing next to their son 
at the time of the shooting, defendant's double jeopardy 
rights were not violated when the district court enhanced 
defendant's sentence based on the use of a firearm during 
the commission of the crimes, because the legislature in- 
tended to authorize an enhanced punishment when a fire- 
arm is used in the commission of a noncapital felony. State 
v. Branch, 2018-NMCA-031, replacing 2016-NMCA-071, 
387 P.3d 250, cert. denied. 

Firearm enhancements to convictions for aggra- 
vated battery with a deadly weapon and aggra- 
vated assault with a deadly weapon violate double 
jeopardy. — Where defendant was convicted of aggra- 
vated battery with a deadly weapon for shooting and in- 
juring his son and for aggravated assault with a deadly 
weapon for assaulting his wife, who was standing next to 
defendant's son when he was shot, double jeopardy was 
violated because the firearm enhancements are subsumed 
within the underlying offenses, and punishment cannot 
be had for both the enhancements and the enhanced of- 
fenses. State v. Branch, 2016-NMCA-071, 387 P.3d 250, 
replaced by 2018-NMCA-031, and cert. quashed. 

Accessory to assault, battery and false imprison- 
ment. — Convictions for accessory to assault’ with intent 
to commit a violent felony, accessory to aggravated battery 
with great bodily harm, and accessory to false imprison- 
ment did not violate double jeopardy. State v. Carrasco, 
1997-NMSC-047, 124 N.M, 64, 946 P.2d 1075, aff'g in part, 
rev'g in part, 1966-NMCA-114, 122 N.M. 554, 928 P.2d 939. 

Assault with intent to commit rape and criminal 
sexual penetration. — There was no double jeopardy 


CONSTITUTION OF THE STATE OF NEW MEXICO 


190 


Art. II, § 15 


bar to punishment for the offenses of assault with intent 
to commit rape and criminal sexual penetration, where 
the victim testified at trial that defendant bound her to a 
bed, struck her several times, and threatened her verbally 
for a period of time before commencing the sexual assault. 
Swafford v. State, 1991-NMSC-048, 112 N.M. 3, 810 P.2d 
1223. . 

Violation of domestic violence order, kidnapping 
and attempted criminal sexual penetration, — Be- 
cause the crimes of kidnapping and attempted criminal 
sexual penetration contain elements not contained in the 
order prohibiting domestic violence (OPDV) obtained by 
victim against defendant, defendant's double jeopardy 
rights were not violated by his conviction for those crimes 
following his conviction for ‘contempt for violating the 
OPDV. State v, Powers, 1998-NMCA-138, 126 N.M. 114, 
967 P.2d 454, cert. quashed, 127 N.M. 392, 981 P.2d 1210 
(1999), 

Kidnapping and criminal sexual penetration. — 
Where defendant entered the victim's house; defendant 
pulled a gun, put the gun to the victim's head, and told the 
victim that defendant planned to rape the victim; defen- 
dant threatened to kill the victim's child if the victim did 
not comply; defendant raped the victim; and defendant 
was convicted of kidnapping and second-degree criminal 
sexual penetration, defendant's double jeopardy rights 
were not violated because the kidnapping was complete 
and factually distinct from the criminal sexual penetra- 
tion when defendant pulled the gun from his clothing 
and it was not until defendant moved the victim to the 
bedroom that defendant used the gun to restrain the vic- 
tim, State v. Dominguez, 2014-NMCA-064, cert. denied, 
2014-NMCERT-005. /, 

Where defendant drove a truck across a road blocking 
the victim's car; defendant and the passenger in the truck 
approached the victim's car; defendant had a gun; defen- 
dant sexually assaulted the victim while the passenger 
held the victim's hands; and defendant was convicted of 
kidnapping and criminal sexual penetration (commission 
of a felony); the jury was instructed on the alternative the- 
ories that the kidnapping occurred when defendant con- 
fined the victim by blocking the highway with the truck 
or when defendant exerted force to restrain the victim 
while committing criminal sexual penetration; the record 
did not show which theory the jury adopted, because one 
basis for the kidnapping was the force of restraining the 
victim and because the force was the same force use to 
commit criminal sexual penetration, defendant's conduct 
was unitary, the offense of kidnapping was subsumed in 
the criminal sexual penetration (commission of a felony) 
conviction, and defendant's conviction of kidnapping and 
criminal sexual penetration violated defendant's double 
jeopardy rights. State v. Montoya, 2011-NMCA-074, 150 
N.M. 415, 259 P.3d 820. 

Consecutive sentences for’ kidnapping and criminal 
sexual penetration did not violate the double jeopardy 
prohibition against multiple punishments for the same 
offense, where the evidence supported an inference that 
defendant intended to commit criminal sexual penetra- 
tion from the moment of the abduction. State v. McGuire, 
1990-NMSC-067, 110 N.M. 304, 795 P.2d 996. 

Where the defendant took control of the car at gunpoint 
and then drove the victims to a remote location before 
raping them, the crime of kidnapping was complete before 
the act of criminal sexual penetration began; because the 
two crimes did not constitute a "unitary act," imposition 
of consecutive sentences was not double jeopardy. State v. 
Andazola, 2003-NMCA-146, 134 N.M. 710, 82 P.3d 77. 

The fact that a kidnapping charge was used to raise a 
charge of criminal sexual penetration to a second-degree 
felony does not pose a double jeopardy problem, Convic- 
tions normally are allowed for both predicate and compound 
offenses, and criminal sexual penetration statutes and 
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kidnapping statutes protect different social norms. State v. 
McGuire, 1990-NMSC-067, 110 N.M. 304, 795 P.2d 996. 

Harassment and stalking. — Where the state relies 
on identical acts of an accused involving the same course 
of conduct to prove both the offenses of harassment and 
of stalking, double jeopardy provisions preclude multiple 
punishment, and the offense of harassment is subsumed 
into the offense of misdemeanor stalking. State v. Duran, 
1998-NMCA-153, 126 N.M. 60, 966 P.2d 768, cert. denied, 
126 N.M. 533, 972 P.2d 352. 

Violating protective order and stalking. — When 
the defendant had been convicted of contempt, a misde- 
meanor, for violating a domestic violence protective order 
and sentenced to jail time, double jeopardy did not bar 
prosecution of the defendant for the offenses of stalking 
and harassment stemming from the same conduct that 
gave rise to the contempt adjudication. State v. Gonzales, 
1997-NMCA-039, 123 N.M. 337, 940 P.2d 185, cert. denied, 
123 N.M. 229, 938 P.2d 204. 

Use of a telephone to intimidate or threaten and 
bribery or intimidation of a witness. — Where defen- 
dant was charged with use of a telephone to terrify, in- 
timidate, threaten, harass, annoy or offend, and bribery 
or intimidation of a witness, and where, at trial, the vic- 
tim testified that defendant was her husband, that they 
had been married for many years but that they had been 
separated since 2010, that in December 2016, defendant 
appeared at the victim's.home and started an alterca- 
tion, during which defendant broke the windshield on 
the victim's car, that later that same day, defendant left 
two voicemails on the victim's phone threatening to kill 
her for calling the police, that she was familiar with de- 
fendant's voice from the many years that they had been 
married, that she recognized defendant's voice and cell 
phone number from the yoicemails, and that the day be- 
fore a magistrate court trial on a domestic violence charge 
related to the broken windshield, defendant called the vic- 
tim and threatened to hurt her if she showed up to court, 
and where the state presented to the jury recordings of 
the voicemails, there was no double jeopardy violation be- 
cause the jury reasonably could have found an indepen- 
dent factual basis for each offense. Defendant's conduct in 
using a telephone to leave two voicemails, threatening to 
harm the victim, was sufficient to convict defendant of use 
of a telephone to intimidate or threaten the victim, and in 
phoning the victim, a witness in a judicial proceeding, to 
intimidate or threaten her for the purpose of causing her 
to abstain from testifying was sufficient to convict defen- 
dant of bribery or intimidation of a witness. State v. Vigil, 
2021-NMCA-024, cert. denied. 


2. CRIMES AGAINST CHILDREN. 


Child abuse by endangerment and vehicular ho- 
micide. — Where defendant, who was severely drunk, 
collided with a vehicle in which two children were riding 
in the back seat, killing one child and injuring the other 
child, and because the state failed to prove that defen- 
dant was aware of the danger to the particular children 
who were the victims of defendant's drunk driving, de- 
fendant's conviction of negligent child abuse resulting in 
death was reversed, the subsequent prosecution of defen- 
dant for vehicular homicide would be prohibited under 
double jeopardy because vehicular homicide is a lesser- 
included offense of negligent child abuse, the evidence 
was sufficient to support vehicular homicide, and the lack 
of evidence that defendant's actions imperiled a specific 
child could lead to acquittal on the negligent child abuse 
charge and conviction of vehicular homicide. State v. Gon- 
zales, 2011-NMCA-081, 150 N.M. 494, 263 P.3d 271, cert. 
granted, 2011-NMCERT-008, 268 P.3d 514. 

Child abuse by endangerment. — Where the de- 
fendant exposed all three of his children to unsafe living 
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conditions and household dangers and placed his infant 
child in a drawer-bed that was too small and which, com- 
bined with the bedding, gave the child no room to move if 
the bedding interfered with the child's breathing, the evi- 
dence warranted a conviction of child abuse by endanger- 
ment with respect to the defendant's treatment of all three 
children and a separate conviction of child abuse by endan- 
germent with respect to his treatment of his infant child. 
State v. Chavez, 2008-NMCA-126, 145 N.M. 11, 193 P.3d 
558, rev'd, 2009-NMSC-035, 146 N.M. 484, 211 P.3d 891. 
Aggravated burglary and child endangerment. 
— Where the defendant was convicted of both aggravated 
burglary and child endangerment following a home inva- 
sion during which defendant held the fifteen-year-old vic- 
tim at gunpoint, the offense of aggravated burglary was 
completed as soon as defendant, with the requisite intent, 


_ gained entry to the victim's home while armed with a hand- 


gun, and the child endangerment was completed when de- 
fendant forced his way into the child's home and placed a 
gun to the child's head, showing active disregard for that 
child's health. Because the crime of aggravated burglary 
was complete upon entry and before defendant endangered 
the victim by pointing the gun to his head, the conduct was 
not unitary, and multiple punishments were authorized. 
State v. Ramirez, 2016-NMCA-072, cert. denied, 

Aggravated assault and child endangerment. — 
Where the defendant was convicted of both aggravated 
assault and child endangerment following a home inva- 
sion during which defendant held the fifteen-year-old vic- 
tim at gunpoint, and where the state's theory was that 
child endangerment and aggravated assault were both 
committed when defendant pointed a gun at the victim, 
double jeopardy was not violated because the jury could 
have concluded that defendant did not act recklessly and 
yet still convicted him. of aggravated assault, or the jury 
could have found that the victim's fear was not reason- 
able and still convicted defendant of child endangerment. 
Neither offense is a lesser offense subsumed within the 
other, and the modified Blockburger test does not fore- 
close multiple punishments. Moreover, the statutes were 
designed to protect different societal interests, the child 
endangerment statute addresses the risk of serious harm 
to defenseless children, and the aggravated assault stat- 
ute is aimed at deterring aggression against other people 
in which the use of deadly weapons is involved. State v. 
Ramirez, 2016-NMCA-072, cert. denied. 

Child abuse and aggravated assault. — Where 
defendant was convicted of both child abuse and aggra- 
vated assault following a shooting. in which defendant 
fired a gun multiple times inside a vehicle where three 
children and two adults were sitting, double jeopardy was 
not violated, because there was a presumption that the 
legislature intended to authorize separate punishments 
under each statute based on the fact that each statute 
requires proof of a fact that the other does not and that 
each statute addresses distinct social evils, and the pre- 
sumption in this case was not overcome. State v. Ramirez, 
2018-NMSC-003. 

Aggravated burglary and aggravated assault. 
Where defendant: was convicted of both aggravated bur- 
glary and aggravated assault following a home invasion 
during which defendant held the fifteen-year-old victim at 
gunpoint, ordered the victim to lock the door, and forced 
the victim, at gunpoint, to assist in a futile room-to-room 
search for an individual not present in the home, double 
jeopardy was not violated because the aggravated burglary 
was complete before the gun was pointed at the victim, 
which was the basis for the aggravated assault conviction, 
and therefore the conduct underlying the two offenses 
was not unitary. State v. Ramirez, 2016-NMCA-072, cert. 
denied. 

Criminal sexual contact of a minor. — Where the de- 
fendant, who was'a massage therapist, during the course 
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of a one-hour massage, first massaged various parts of the 
minor victim's body, then her breasts, then finished the 
massage, and concluded the massage by touching the vic- 
tim's vulva, and after the massage, the defendant touched 
the victim's buttocks when he gave the victim a hug, the 
three touchings were sufficiently separated in time to be 
considered separate offenses; and where the victim was 
face down at the beginning of the massage, lying on her 
back when the defendant touched her vulva and was in 
the defendant's living room when he touched her buttocks, 
the victim's positions were sufficiently distinct each time 
she was touched to support a finding of separate offenses 
for each touching. State v. Haskins, 2008-NMCA-086, 144 
N.M. 287, 186 P.3d 916, cert. denied, 2008-NMCERT-005, 
144 N.M. 331, 187 P.3d 677. 

Where defendant massaged the child's nude body, touch- 
ing her breasts, buttocks and vagina, there was one con- 
tinuous course of conduct, not capable of being split into 
three charges merely because the defendant touched three 
different body parts. State v. Ervin, 2008-NMCA-016, 143 
N.M. 498, 177 P.3d 1067, cert. denied, 2008-NMCERT-001, 
148 N.M. 398, 176 P.3d 1130. 

Kidnapping and enticement of a child. — Where 
defendant was convicted of both kidnapping and entice- 
ment of a child, defendant's right to be free from double 
jeopardy was violated where defendant's convictions were 
premised upon unitary conduct, and the state's legal the- 
ory, that defendant coaxed the victim to follow him by de- 
ceiving her with the notion that he had something to show 
her with the intent to commit a sexual assault, was iden- 
tical for both charges. State v. Serrato, 2021-NMCA-027, 
cert. denied. 

First-degree kidnapping and criminal sexual con- 
tact of a minor. — Where defendant was convicted of 
both first-degree kidnapping and criminal sexual contact 
of a minor, defendant's right to be free from double jeop- 
ardy was violated where defendant's convictions were pre- 
mised upon unitary conduct, and the basis for the state's 
charges, defendant's conduct of touching the victim's 
breasts, were the same for each offense; the elements of 
first-degree kidnapping were not satisfied until a sexual 
offense was committed and there was only evidence pre- 
sented of one sexual offense that occurred during the 
course of the kidnapping: the touching of the victim's 
breasts. State v. Serrato, 2021-NMCA-027, cert. denied. 

Contributing to the delinquency of a minor. 
Where the defendant actively served varieties of alcohol 
over a considerable period of time at his home to invited 
minors and personally interacted with the minors, intend- 
ing and encouraging different minors to drink to intoxica- 
tion, the evidence established distinct offenses of contrib- 
uting to the delinquency of each minor who attended the 
party and the defendant's separate convictions for each 
offense did not violate double jeopardy, State v. Stone, 
2008-NMCA-062, 144 N.M. 78, 183 P.3d 963, cert. denied, 
2008-NMCERT-003, 143 N.M. 682, 180 P.3d 1181. 

Criminal sexual contact of a minor and contrib- 
uting to the delinquency of a minor. — Where defen- 
dant was charged with criminal sexual contact of a minor 
(CSCM), contributing to the delinquency of a minor (CDM), 
and unlawful exhibition of motion pictures to a minor, and 
where, under the state's theory as articulated in the CDM 
jury instruction, in order to convict defendant of CDM, the 
state had to prove that defendant forced the child to both 
engage in sexual acts and watch pornographic movies, and 
where the state did not dispute that "sexual acts" in the 
instruction referred to the CSCM or that "watch porno- 
graphic movies" is the same as unlawful exhibition of mo- 
tion pictures, defendant's conviction for CDM as charged in 
this case violates double jeopardy because the state prof- 
fered no additional testimony or evidence to prove CDM 
than it did to prove CSCM and unlawful exhibition of mo- 
tion pictures, and the jury convicted defendant of CDM 
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based on nothing more than the same evidence used to con- 
vict defendant of CSCM and unlawful exhibition of motion 
pictures. State v. Luna, 2018-NMCA-025, cert. denied. 

Child abuse and murder. — Where a defendant was 
charged with numerous counts of child abuse resulting 
in death or great bodily injury and with murder, but the 
state did not charge or offer proof that the acts of child 
abuse arose as separate and distinct episodes, the rule of 
merger precluded the defendant's conviction and sentence 
for a crime that is a lesser included offense of a greater 
charge upon which defendant has also been convicted. Al- 
though the state properly may charge in the alternative, 
where the defendant was convicted of one or more offenses 
which were merged into the greater offense he could be 
punished for only one. State v. Pierce, 1990-NMSC-049, 
110 N.M. 76, 792 P.2d 408 (events occurred prior to 1989 
amendment to Section 30-6-1 NMSA 1978). 

Criminal sexual contact of a minor and attempted 
criminal sexual penetration. — The offenses of crimi- 
nal sexual contact of a minor and attempted criminal 
sexual penetration of a minor cannot be characterized as 
lesser-included and greater-inclusive crimes because they 
each contain different elements and stand independently 
in relation to one another, State v. Mora, 2008-NMCA-072, 
183 N.M. 746, 69 P.38d 256, cert. denied, 183 N.M. 727, 69 
P.3d 237. 

Manufacturing of child pornography and pos: 
session of child pornography. — Where defendant 
was convicted of two counts of manufacturing of child 
pornography and one count of possession of child pornog- 
raphy, defendant's right to be free from double jeopardy 
was not violated where the state established that its ba- 
sis for charging defendant with possession was separate 
and independent from the bases for charging defendant 
with manufacturing based on evidence that defendant re- 
corded videos of himself and a sixteen-year-old girl hav- 
ing sexual intercourse on two separate dates and evidence 
that law enforcement seized from defendant's home a col- — 
lection of child pornography separate and distinct from 
the videos; the conduct underlying the manufacturing and 
possession of child pornography charges was not unitary 
under the facts of this case because there was distinct evi- 
dence from which the jury reasonably could have inferred 
independent factual bases for the charged offenses. State 
v, Gwynne, 2018-NMCA-033, cert. denied. 


3, SEXUAL CRIMES, 


Attempted criminal sexual penetration. — Where 
the only evidence supporting the defendant's conviction of 
separate counts of attempted criminal sexual penetration 
was the victim's testimony that on several occasions the 
defendant attempted to force the victim to perform fel- 
latio and the victim distinguished each attempt by time 
and circumstance and described intervening events, the 
defendant's conviction of separate counts of attempted 
criminal sexual penetration did not violate double jeop- 
ardy. State v. Dombos, 2008-NMCA-035, 143 N.M. 668, 
180 P.3d 675, cert. denied, 2008-NMCERT-002, 143 N.M. 
666, 180 P.3d 673. 

Incest and criminal sexual penetration. — There 
is no double jeopardy impediment to convicting and sen- 
tencing a defendant to consecutive terms for both incest 
and criminal sexual penetration arising out of the same 
act. Swafford v. State, 1991-NMSC-043, 112 N.M. 3, 810 
P.2d 1223. 

Criminal sexual penetration in the commission 
of a felony and kidnapping. — Where defendant was 
convicted of both criminal sexual penetration in the com- 
mission of a felony and kidnapping, and where the jury in- 
structions required the jury to find that defendant caused 
the victim to engage in fellatio and anal intercourse 
during the commission of kidnapping or distribution of 
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a controlled substance to a minor or contributing to the 
delinquency of a minor, double jeopardy was violated, be- 
cause based on the evidence, the jury could have found 
that the kidnapping was accomplished during the crimi- 
nal sexual penetration, and therefore kidnapping’ was 
subsumed within the criminal sexual penetration ‘convic- 
tion. State v. Simmons, 2018-NMCA-015, cert. denied. 

No double jeopardy violation where conduct in 
committing aggravated burglary, criminal sexual 
penetration, and criminal sexual contact was not 
unitary. — Where defendant was tried before a jury on 
charges of criminal sexual penetration (CSP) in the first 
degree, kidnapping in the first degree, armed robbery, 
aggravated burglary and criminal sexual contact (CSC), 
and where defendant argued that his convictions of ag- 
gravated burglary, CSP, and CSC violate his fifth amend- 
ment protection against double jeopardy because they 
arise from a single course of conduct, defendant's double 
jeopardy rights'were not violated because although the 
instructions permitted the jury to convict defendant of ag- 
gravated burglary, CSP; and CSC under the same alterna- 
tive, the evidence demonstrated that the crimes were com- 
mitted by three separate, identifiable batteries separated 
by sufficient indicia of distinctness. Thus, defendant's con- 
duct was not unitary. State v. Sena, 2020-NMSC- 2g rev'g 
in part 2018-NMCA-037, 419 P.3d 1240. 

Criminal sexual penetration, criminal aise con- 
tact and aggravated burglary. — Where defendant was 
convicted of criminal sexual penetration (CSP), criminal 
sexual contact (CSC) and aggravated burglary, and where 
defendant claimed that his convictions for all of these of- 
fenses result in multiple punishments for the same con- 
duct and therefore violate double jeopardy principles, 
defendant's convictions violated the prohibition against 
double jeopardy, because the conduct underlying the of- 
fenses was unitary and the state never communicated 
any theory to the jury nor did it argue any specific facts to 
support the aggravated burglary charge. Defendant's ag- 
gravated burglary conviction was subsumed by the CSP/ 
CSC convictions, and defendant was therefore subjected to 
two convictions for the same offense in violation of double 
jeopardy. State v. Sena, 2018-NMCA-037, rev'd in part by 
2020-NMSC-011. 

Sufficient indicia of distinctness to support two 
kidnapping convictions. — Where defendant was 
charged with kidnapping in two separate cases based 
on events that occurred between defendant and his for- 
mer girlfriend on April 4, 2015 and April 10, 2015, and 
where the evidence established that defendant kidnapped 
the victim on April 4, 2015) released the victim sometime 
before April 10, 2015, and confined the victim again on 
April 10, 2015, defendant's two kidnapping convictions do 
not violate double jeopardy because there was sufficient 
indicia of distinctness between the individual instances 
of confinement. State v. Jackson, 2020-NMCA-034, cert. 
denied, 

Kidnapping and criminal sexual penetration. — 
Where defendant was convicted of kidnapping with intent 
to commit a sexual offense and two counts of criminal sex- 
ual penetration in the second degree (in the commission 
of a felony) (CSP), and where the jury was instructed that 
the restraint or confinement used to accomplish the kid- 
napping was not merely incidental to the commission of a 
CSP, defendant's right to be free from double jeopardy was 
not violated because the jury necessarily relied on distinct 
conduct for defendant's kidnapping conviction and, more- 
over, the state made clear in closing that it based its the- 
ory of kidnapping and the CSPs on different forces. State 
v: Jackson, 2020-NMCA-084; cert. denied. 

Criminal sexual contact and aggravated battery 
against a household member.— Where defendant was 
convicted of felony aggravated battery against a house- 
hold member and criminal sexual contact (CSC), and 
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although the conduct underlying the two convictions was 
unitary based on evidence that defendant applied force 
to the unclothed vagina of the victim with a knife, de- 
fendant's double jeopardy right was not violated because 
there is sufficient indicia of legislative intent for separate 
punishments for violation of each statute without violat- 
ing double jeopardy based on the fact that each statute 
addresses distinct evils, CSC protecting individuals from 
unlawful intrusions into their intimate parts and aggra- 
vated battery against a household member protecting 
against the use of force against household members. State 
v, Jackson, 2020-NMCA-034, cert. denied. 

Multiple counts of human trafficking. — Where de- 
fendant was convicted of two counts of human trafficking 
involving the same victim between January 24, 2013, and 
February 7, 2013, during their first trip to Albuquerque, 
and again between February 17, 2018, and February 22, 
2013, during their second trip to Albuquerque, defendant's 
double jeopardy rights were violated because there was no 
notable deviation in the nature of defendant's "escorting" 
business nor did any meaningfully distinct activity take 
place that bears the capacity to separate the collective 
human trafficking activities'in Albuquerque. Defendant's 
acts were insufficiently distinct to support two counts of 
human trafficking for the same victim. State v, Carson, 
2020-NMCA-015, cert. denied. 

Double jeopardy rights not violated where defen- 
dant was convicted of distinct counts of CSPM and 
CSCM. — Where defendant was convicted of three counts 
of criminal sexual penetration of a minor and two counts 
of criminal sexual contact of minor for acts perpetrated 
against two minors, and where defendant claimed that 
where continuous and random contact is said to have oc- 
curred over a lengthy period of time, but not at specific 
times, it would violate double jeopardy to allow for mul- 
tiple convictions to stand, defendant's convictions did not 
violate double jeopardy where ‘the charges pertaining to 
each victim were separated into specific and distinct time 
periods and alleged distinct acts, where the state did not 
allege that defendant had perpetrated any specific sex 
act more than once in any given time period, where each 
victim testified and differentiated defendant's crimes by 
time period, and where this differentiation was borne out 
in the instructions the jury received at trial. State v. Little, 
2020-NMCA-040. 


4, PROPERTY CRIMES. 


Fraud and securities fraud. — Defendant's convic- 
tions of fraud under 30-16-6 NMSA 1978 and securities 
fraud under 58-13B-30 and 58-13B-39 NMSA 1978, based 
on the same facts and conduct, did not violate double jeop- 
ardy. State v. Rivera, 2009-NMCA-132, 147 N.M. 406, 223 
P.3d 951, cert. denied, 2009-NMCERT-011, 147 N.M. 463, 
225 P.3d 793. 

Forgery and attempted fraud. — Where defendant 
forged a check and attempted to present the check to a 
bank for payment; the jury was instructed that to find de- 
fendant guilty of forgery related to the check, the state 
had to prove that defendant gave or delivered the check 
to the bank knowing that the check had a false signature 
intending to injure, deceive or cheat the bank; and as 
to the fraud charge, the jury was instructed that to find 
that defendant misrepresented a fact to the bank intend- 
ing to deceive or cheat the bank, the forgery offense was 
subsumed within the attempted fraud offense and defen- 
dant's convictions of forgery and attempted fraud violated 
double jeopardy. State v. Lee, 2009-NMCA-075, 146 N.M. 
605, 213 P.3d 509, cert. denied, 2009-NMCERT-006, 146 
NM. 733, 215 P.3d 42. 

Aggravated burglary involving battery and ag- 
gravated burglary involving deadly weapon. 
Where defendant, who was armed with a knife'and who 
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intended to steal a vehicle from the victims, entered the 
victims' home, stabbed one victim, and beat and stabbed 
the other victim; and defendant was convicted of ag- 
gravated burglary while committing a battery and ag- 
gravated burglary with a deadly weapon, defendant's 
convictions violated the prohibition against double jeop- 
ardy. State v. Swick, 2012-NMSC-018, 279 P.3d 747, revig 
2010-NMCA-98, 148 N.M. 895, 242 P.3d 462 and overrul- 
ing State v. Armendariz, 2006-NMSC-036, 140 N,M. 182, 
141 P.3d 526. 

Where defendant entered the victims' home with in- 
tent to commit theft and stabbed and beat the victims, 
defendant's convictions of aggravated burglary involv- 
ing battery and aggravated burglary involving a deadly 
weapon did not violate double jeopardy. State v. Swick, 
2010-NMCA-098, 148 N.M. 895, 242 P.3d 462, rev'd, 
2012-NMSC-018, 279 P.3d 747. 

Burglary and criminal trespass. — Where the de- 
fendant entered a store on the same day at three differ- 
ent times in violation of a criminal trespass warning; the 
defendant was convicted of burglary for stealing bottles 
of liquor when the defendant entered the store the first 
and second time and of criminal trespass when the de- 
fendant entered the store the third time, the defendant's 
convictions of burglary and criminal trespass did not vio- 
late double jeopardy because the criminal trespass charge 
arose out of a transaction that was separate in time and 
space from the two previous instances of criminal tres- 
pass. State v. Ramirez, 2008-NMCA-165, 145 N.M. 367, 
198 P.3d 866, cert. denied, 2008-NMCERT-011, 145 N.M. 
531, 202 P.3d 124. 

Convictions for aggravated burglary and tamper- 
ing with evidence did not violate double jeopardy. 
— Where defendant was convicted of aggravated burglary 
and tampering with evidence based on evidence that de- 
fendant, as an accomplice, destroyed or hid stolen property 
after it had been stolen and cleaned the victim's blood off 
of the murder weapon after the murder, defendant's con- 
stitutional right to be free from double jeopardy was not 
violated because her conduct underlying the aggravated 
burglary, entering a home armed with a weapon with the 
intent to steal property, was separate and distinct from 
her conduct underlying the tampering with evidence, de- 
stroying or hiding stolen property after it had been stolen 
or cleaning the victim's blood off of the murder weapon 
after the murder, and because the offense of aggravated 
burglary was complete upon the unauthorized entry, with 
the requisite intent, while armed with a deadly weapon, 
and the conduct underlying the tampering with evidence 
was not done until after the aggravated battery was com- 
pleted. State v. Montoya, 2016-NMCA-098, cert, denied, 

Convictions for burglary and breaking and enter- 
ing did not violate double jeopardy.—Where defen- 
dant was convicted of non-residential burglary, breaking 
and entering, and possession of burglary tools, and where 
defendant claimed that his convictions for burglary and 
breaking and entering violated his right to be free from 
double jeopardy because both convictions were premised 
on the same act of a single unauthorized entry, defen- 
dant's double jeopardy rights were not violated, because 
although defendant's conduct was unitary, the charging 
documents specifically relied on the "breaking or disman- 
tling" component of the breaking and entering statute 
in charging defendant with breaking and entering, and 
relied on the "intent to commit a felony or theft therein" 
component of the burglary statute in charging defendant 
with burglary. As such, the State's theory of the case re- 
garding the conduct required by the two charges was ad- 
equately distinguishable and not solely premised on the 
unitary conduct. State v. Begaye, 2022-NMCA-010, cert. 
granted, 7 

Receiving stolen property. — Under 30-16-11 
NMSA 1978, a defendant's possession of a stolen firearm 
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is a separate offense from simultaneous possession of 
other stolen items. State v. Watkins, 2008-NMCA-060, 
144 N.M. 66, 183 P.3d 951, overruling State v. Smith, 
1983-NMCA-077, 100 N.M. 352, 670 P.2d 963. 

Possession of a firearm by a felon and receiv- 
ing stolen property based on a single gun found in 
defendant's home. — Where law enforcement officers, 
pursuant to a search warrant, discovered a firearm in 
a locked safe in defendant's home, and where, based on 
this discovery, defendant was charged with possession of 
a firearm by a felon and receiving stolen property based 
on the-single gun found within the locked safe, defen- 
dant's convictions did not violate double jeopardy, because 
the facts that each statute requires proof that the other 
does not and that the underlying policies of each statute 
is different indicate that the legislature intended sepa- 
rate punishments for each offense, State v. Cummings, 
2018-NMCA-055, cert, denied. 

Unlawful possession of stolen vehicles. — Where 
defendant was convicted of four counts of receiving, or 
transferring stolen vehicles for his unlawful possession of 
a stolen enclosed trailer, a snowmobile, and two all-terrain 
vehicles (ATV), and where defendant claimed that his four 
convictions based on a single statute violated the double 
jeopardy protection against multiple punishments for the 
same offense, defendant's four convictions were justified 
because the language of the statute indicates that the leg- 
islature sought to address the harm inflicted on the pub- 
lic by a particularized type of criminal enterprise: vehicle 
theft. Because 30-16D-4 NMSA 1978 appears designed to 
protect the public from the trafficking of stolen vehicles, it 
follows that the legislature intended to allow for separate 
charges for each stolen vehicle separately possessed by 
an individual. Defendant's acts of possession of a trailer, 
a snowmobile, and two ATVs are sufficiently distinct to 
justify four convictions for possession of a stolen vehicle, 
State v. Bernard, 2015-NMCA-089, 

Fraud and forgery. — Defendant's convictions under 
the fraud and forgery statutes that arose out of unitary 
conduct do not violate double jeopardy. State v. Caldwell, 
2008-NMCA-049, 143 N.M. 792, 182 P.3d 775, cert. denied; 
2008-NMCERT-003, 143. N.M. 681, 180 P.38d 1180. 

Fraud and securities fraud. — A conviction for both 
general fraud and securities fraud does not violate double 
jeopardy or the general/specific rule, State v. Hornbeck, 
2008-NMCA-039, 143 N.M: 562, 178 P.3d 847. 

Forgery. — Where forged checks all reflected differ- 
ent dates and defendant's accomplice visited defendant on 
different, occasions when defendant gave the accomplice a 
check to cash, there was substantial evidence to support the 
conclusion that each signing of a check was distinct enough 
to warrant separate forgery convictions, State v. Glascock, 
2008-NMCA-006, 148 N.M. 328, 176 P.3d 317, cert. quashed, 
2009-NMCERT-006, 146 N.M. 734, 215 P.8d 43. 

Common plan, — Defendant's convictions of conspir- 
acy to commit fraud and conspiracy to commit forgery 
which stemmed from the defendant's refinancing of the 
marital home without his wife's permission or knowl- 
edge, arose from the same agreement and plan to refi- 
nance the home and violated double jeopardy. State v. 
Turner, 2007-NMCA-105, 142 N.M. 460, 166 P.3d 1114, 
cert, denied, 2007-NMCERT-008, 142 N.M. 484, 166 P.3d 
1088. . 

Security fraud. — Defendant's convictions of sepa- 
rate counts of security fraud for each issuance of a prom- 
issory note and for each renewal or rollover of the ex- 
isting promissory notes does not violate double jeopardy. 
State v. Collins, 2007-NMCA-106, 142 N.M. 419, 166 P.3d 
480, cert. denied, 2007-NMCERT-008, 142 N.M. 484, 166 
P.3d 1088. 

Single intent not applicable to robbery. — Robbery 
is not merely a property crime, but a crime against a per- 
son and the robbery statute is designed to protect citizens 
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from violence and to punish the use of violence. The leg- 
islature intended to allow separate charges for each in- 
dividual against whom violence or the threat of violence 
is separately used. The unit of prosecution for robbery 
is not based on the defendant's intent. State v. Bernal, 
2006-NMSC-050, 140 N.M. 644, 146 P.3d 289. 

Where defendant had the intent to steal only one vic- 
tim's property, but used separate and discrete acts of 
force and threats of force against two victims in an at- 
tempt to obtain that property, multiple attempted robbery 
charges do not violate double jeopardy. State v. Bernal, 
2006-NMSC-050, 140 N.M. 644, 146 P.3d 289. 

Larceny and burglary. — Since stealing is a neces- 
sary element of larceny but is not a necessary element 
of burglary, larceny is not necessarily involved in a bur- 
glary. The elements of these two statutory crimes are not 
the same. They do not merge, Defendant could be con- 
victed of and sentenced for both crimes. State v. McAfee, 
1967-NMSC-139, 78 N.M. 108, 428 P.2d 647. 

Burglary and larceny arising out of the same event do 
not constitute double jeopardy since there is no merger 
when an accused is charged with both burglary and lar- 
ceny though the charges stem from one transaction or 
event, State v. Deats, 1971-NMCA-089, 82 N.M. 711, 487 
P.2d 139, 

Larceny and armed robbery. — Larceny is necessary 
to, or incidental to the crime of armed robbery, is not a 
separate and distinct offense from that of armed robbery, 
and thus merges with the graver offense of armed robbery 
so as to prevent a double punishment by a sentence for 
each crime, State v. Eckles, 1968-NMSC-079, 79 N.M, 138, 
441 P.2d 36. 

Transporting stolen livestock and larceny of live- 
stock, — Defendant's conviction for transporting stolen 
livestock, when considered with his conviction for larceny 
of livestock, violated his constitutional right to be free of 
double jeopardy. State v. Clark, 2000-NMCA-052, 129.N.M. 
194, 3 P.3d 689, cert. denied, 129 N.M. 207, 4 P.3d 35. 

Larceny of cattle and failure to keep hide. — 
Where a person has been acquitted of larceny by the kill- 
ing of cattle, a proceeding against him for failure to keep 
hide of animal killed for 30 days does not place him in 
double jeopardy. State v. Knight, 1929-NMSC-049, 34 N.M. 
217, 279 P. 947. 

Armed robbery and receiving stolen property. — 
The fact that a defendant pleads guilty, or at least indi- 
cates his guilt and is thereupon convicted of receiving sto- 
len property, which property later turns out to be a portion 
of the property taken by him in the armed robbery, in no 
way clothes him with immunity from being charged, tried 
and convicted of the far more serious offense of which he 
is guilty. State v. Mares, 1968*-NMCA-042, 79 N.M. 327, 
442 P.2d 817. 

The offenses of receiving stolen property and armed rob- 
bery fail to fall within the prohibition against punishment 
for more than one offense because the criminal intent es- 
sential to the felony of armed robbery is not an essential 
element of the petty misdemeanor of receiving stolen prop- 
erty. The offense of receiving stolen property cannot be in- 
cluded within the offense of armed robbery. State v. Mares, 
1968-NMCA-042, 79 N.M, 327, 442 P.2d 817. 

The facts necessary to sustain a conviction of receiving 
stolen property could not possibly sustain a conviction of 
armed robbery, which is essential to make a prior convic- 
tion a bar to a subsequent prosecution and conviction for a 
greater offense. State v. Mares, 1968-NMCA-042, 79 N.M. 
327, 442 P.2d 817. 

Armed robbery and unlawful taking of a motor 
vehicle, — Where the child was charged with armed rob- 
bery for taking both an automobile and the keys to the 
automobile in violation of Section 30-16-2 NMSA 1978 
and for the unlawful taking of a motor vehicle in viola- 
tion of Section 30-16D-1 NMSA 1978, the child's conduct 
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underlying both crimes was unitary; and both convictions 
required the same proof of the theft of the automobile, the 
unlawful taking of a motor vehicle conviction was sub- 
sumed by the robbery conviction and the child's conviction 
for both resulted in double jeopardy. State v, Gutierrez, 
2011-NMSC-024, 150 N.M. 232, 258 P.3d 1024. 

Attempted robbery and conspiracy. — Convictions 
for attempted robbery and conspiracy to commit rob- 
bery did not violate double jeopardy. State v. Carrasco, 
1997-NMSC-047, 124 N.M. 64, 946 P.2d 1075, aff'g in part, 
rev'g in part, 1996-NMCA-114, 122 N.M. 554, 928 P.2d 939. 

Burglary and possession of burglary tools. — The 
crime of possession of burglary tools does not merge with 
the crime of burglary. A defendant's sentence for each of 
these crimes does not constitute double punishment. State 
v, Everitt, 1969-NMCA-010, 80 N.M. 41, 450 P.2d 927. 

Aggravated burglary and robbery. — Theft is a nec- 
essary element of robbery but it is not necessarily involved 
in aggravated burglary. Aggravated burglary requires only 
the element of intent to commit any felony or theft, One 
can commit a robbery without making an unauthorized 
entry, which is an element of aggravated burglary. The 
elements of the two crimes are not the same. The facts 
which prove the aggravated burglary are not the facts 
which prove the robbery. The crimes do not involve the 
same elements; therefore, a defendant can be sentenced 
for each of these crimes. State v. Ranne, 1969-NMCA-029, 
80 N.M, 188, 453 P.2d 209. 

Criminal damage to property was a lesser in- 
cluded offense of breaking and entering. — Where 
defendant attempted to force entry into an apartment 
through the front door; the occupants of the apartment 
struggled to hold the door closed; defendant pushed the oc- 
cupants back into the apartment about a foot and stepped 
into the apartment; while one occupant of the apartment 
attempted to call 911, defendant walked away; and when 
the other occupant opened the door to see which way defen- 
dant had gone, defendant returned and began kicking the 
door, defendant's initial act of trying to force open the door 
of the apartment and then returning minutes later to kick 
the door was unitary conduct and defendant's conviction of 
criminal damage to property, which was a lesser included 
offense of defendant's conviction of breaking and entering, 
violated defendant's right to be free from double jeopardy. 
State v. Sorrelhorse, 2011-NMCA-095, 150 N.M. 5386, 2638 
P.3d 313, cert. denied, 2011-NMCERT-008, 268 P.3d 514, 


5. CONTROLLED SUBSTANCES. 


Trafficking methamphetamine by manufacture 
and possession of drug paraphernalia. — Where 
the defendant was convicted of trafficking methamphet- 
amine by manufacture for possession of items that could 
be used to manufacture methamphetamine and posses- 
sion of drug paraphernalia for possession of items that 
could be used to consume methamphetamine and mari- 
juana and where the items used to consume drugs were 
not necessary to manufacture methamphetamine, the 
defendant's conduct was not unitary and the defendant's 
convictions did not violate double jeopardy. State v. Vance, 
2009-NMCA-024, 145 N.M. 706, 204 P.3d 31, cert. denied, 
2009-NMCERT-001,145 N.M. 656, 203 P.3d 871. 

Possession of methamphetamine and possession 
of methamphetamine with intent to distribute. — 
The separate crimes of possession of methamphetamine 
and possession of methamphetamine with intent to dis- 
tribute apply in the alternative when based on a single 
act of possession and defendant was subjected to double 
jeopardy. State v. Quick, 2009-NMSC-015, 146 N.M. 80, 
206 P.3d 985. 

Possession of methamphetamine and possession 
of drug paraphernalia. — The legislature did not in- 
tend to punish a defendant for possession of a controlled 
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substance and possession of paraphernalia, when the 
paraphernalia consists of only a container that is storing 
a personal supply of the charged controlled substance, 
and where the defendant was convicted of possession of 
methamphetamine and possession of drug paraphernalia 
based on the possession of a baggie that held the meth- 
amphetamine, the defendant's conviction of possession 
of drug paraphernalia violated double jeopardy. State v, 
Almeida, 2008-NMCA-068, 144 N.M. 235, 185 P.3d 1085, 

Separate convictions for possession of drug par- 
aphernalia. — Where defendant was convicted of two 
counts of possession of drug paraphernalia, one based on 
his possession of over ninety small, plastic baggies and the 
second based on his possession of a red straw with a burnt 
end, both of which are commonly used to package meth- 
amphetamine, defendant's constitutional right to be free 
from double jeopardy was violated, because the evidence 
was seized from the same location and was intended for 
the same purpose, the packaging of methamphetamine, 
and there was no intervening act or any other factor that 
would distinguish defendant's act of possessing sepa- 
rate containers for holding the methamphetamine that 
was also found in defendant's possession. State v. Tidey, 
2018-NMCA-014, cert. denied. 

Possession of methamphetamine is a_lesser- 
included charge of possession with intent to distrib- 
ute methamphetamine and a conviction of both charges 
when defendant's conduct was unitary is a violation of 
double jeopardy. State. v. Lopez, 2008-NMCA-002, 143 N. 
M. 274, 175 P.3d 942. 

Trafficking controlled substances with intent to 
distribute and conspiracy based on a single act. 
— Where defendant was convicted of trafficking a con- 
trolled substance by possession with intent to distribute 
in violation of 30-31-20(A) NMSA 1978, and conspiracy to 
commit the same crime in violation of 30-28-2(A) NMSA 
1978, both charges based on evidence of a single sale of 
drugs by defendant; the defendant's conduct underlying 
both crimes was unitary, and the state relied on the same 
evidence, the single sale of drugs from defendant to the 
co-conspirator, as the basis to convict for both crimes; 
the defendant was convicted twice and is being pun- 
ished twice for the same offense, resulting in a double 
jeopardy violation. State v. Silvas, 2015-NMSC-006, a/ff'g 
2013-NMCA-093, 310 P.3d 621. 

Controlled substances violations. — Because civil 
forfeiture under the Controlled Substances Act (30-31-1 
NMSA 1978 et seq.) is punishment for double-jeopardy 
purposes under the New Mexico constitution, all for- 
feiture complaints and criminal charges for violations 
of the Controlled Substances Act may both be brought 
only in a single, bifurcated proceeding. State v. Nunez, 
2000-NMSC-013, 129 N.M. 63, 2 P.3d 264. 

This section does not prohibit the legislature from as- 
sessing both civil and criminal penalties for violations of 
the Controlled Substances Act (30-31-1 NMSA 1978 et 
seq.). State v. Esparza, 2003-NMCA-075, 133 N.M. 772, 70 
P.3d 762, cert. denied, 1383 N.M. 771, 70 P.3d 761. 

Drug trafficking in samples. — The defendant's dis- 
tribution of drug samples and subsequent distribution 
of larger quantities of the same drugs to the same per- 
sons constituted separate transaction under the statute 
criminalizing drug trafficking and conyictions on distinct 
counts of trafficking a controlled substance did not violate 
double jeopardy. State v. Borja-Guzman, 1996-NMCA-025, 
121 N.M, 401, 912 P.2d 277, cert. denied, 121 N.M. 375, 
911 P.2d 883. 

Drug trafficking statute authorizes separate pros- 
ecution and punishment for distinct transfers of con- 
trolled substances, — Where defendant was convicted of 
trafficking cocaine by distribution and possession of cocaine 
with intent to distribute, his constitutional right to be free 
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from double jeopardy was not violated, because the legisla- 
ture clearly intended, in its enactment of 30-31-20 NMSA 
1978 criminalizing drug trafficking, to authorize separate 
prosecution and punishment for each individual transfer 
or delivery under the circumstances where the transfer is 
not contemporaneous, and the evidence presented at trial 
showed that defendant's convictions arose from two sepa- 
rate transfers of a controlled substance, where in each ex- 
change defendant transferred a distinct quantity of cocaine 
to the undercover officer in exchange for a distinct sum of 
money. State v. Bello, 2017-NMCA-049, cert. denied. 
Trafficking with intent to distribute drugs. — Where 
each of four counts of trafficking with intent to distribute 
narcotic drugs, arising from a sale to an informant, charged 
the defendant with selling a different drug, and double 
jeopardy did not bar separate prosecutions, public policy de- 
manded that the charges be prosecuted separately, State v. 
Smith, 1980-NMSC-059, 94 N.M. 379, 610 P.2d 1208. 


6. MOTOR VEHICLE CRIMES. 


Transacting business as a broker-dealer without 
a license and selling unregistered securities. — 
Defendant's convictions of transacting business as a 
broker-dealer without a license under 58-13B-3 and 58- 
13B-39 NMSA 1978 and for selling unregistered securi- 
ties under 58-18B-20 and 58-13B-39 NMSA 1978, based 
on transactions that were distinet and separate in time 
and that resulted in distinct and separate harm to differ- 
ent victims, did not violate double jeopardy. State v. Ri- 
vera, 2009-NMCA-132, 147 N.M. 406, 223 P.3d 951, cert. 
denied, 2009-NMCERT-011, 147 N.M. 463, 225 P.3d 793. 

Simple DWI and aggravated DWI. — Where the 
sentencing order on simple DWI expressly continued 
proceedings to determine guilt of aggravated DWI, the 
order was interlocutory and did not terminate jeopardy 
because it clearly was not a resolution of the charge 
for which defendant was being tried. State v. Vaughn, 
2005-NMCA-076, 137 N.M. 674, 114 P.3d 354, cert. denied, 
2005-NMCERT.006, 187 N.M. 766, 115 P.3d 229, 

Vehicular homicide and child abuse resulting in 
death. — Defendant's conduct underlying both vehicu- 
lar homicide and child abuse resulting in death charges 
was the same. Therefore, his convictions and sentences 
for both offenses violated his right to be free from double 
jeopardy. State v. Santillanes, 2000-NMCA-017, 128 N.M. 
752, 998 P.2d 1203, rev'd, 2001-NMSC-018, 130.N.M. 464, 


27 P.3d 456. 


Vehicular homicide and leaving the scene of an 
accident. — Where defendant drove a pickup toward a 
group of children who were trick-or-treating on Hallow- 
een; the chaperone pushed the children out of the way but 
was struck and killed; the defendant stopped and then 
left the scene of the accident; defendant was convicted 
of homicide by vehicle under 66-8-101 NMSA 1978 and 
knowingly leaving the scene of an accident involving 
great bodily harm or death under 66-7-201 NMSA 1978, 
defendant's convictions did not violate defendant's double 
jeopardy rights. State v, Melendrez, 2014-NMCA-062, cert. 
denied, 2014-NMCERT-006, 

Implied Consent Act violation and driving while 
intoxicated. — An administrative driver's license revo- 
cation under the Implied Consent Act did not constitute 
"punishment" for purposes of the double jeopardy clause; 
thus, the state was not barred from prosecuting an individ- 
ual for driving under the influence (DWI) even though the 
individual had been subjected to an administrative hear- 
ing for driver's license revocation based on the same of- 
fense. State ex rel. Schwartz v. Kennedy, 1995-NMSC-069, 
120 N.M, 619, 904 P.2d 1044. 

Driving while under the influence and homicide 
by vehicle. — Where the facts offered in municipal 
court to support a conviction for driving while under the — 
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influence of intoxicating liquors would not necessarily sus- 
tain a conviction for homicide by vehicle in district court, 
under the same evidence test there was no double jeop- 
ardy when the state sought to prosecute the defendant for 
homicide by vehicle, State v. Tanton, 1975-NMSC-057, 88 
N.M. 333, 540 P.2d 813, rev'g 1975-NMCA-054, 88 N.M. 5, 
536 P.2d 269. 

Where a defendant pleads guilty to the misdemeanor 
charges of driving while intoxicated and reckless driving in 
the magistrate court, he cannot then claim that a trial on 
the felony charge of homicide by vehicle while driving under 
the influence of intoxicating liquor in the district court is 
barred by the double jeopardy rule. Jeopardy cannot extend 
to an offense (i.e., homicide) beyond the jurisdiction of the 
magistrate court. State v. Manzanares, 1983-NMSC-102, 
100 N.M. 621, 674 P.2d 511, cert. denied, 471 U.S. 1057, 105 
S. Ct. 2123, 85 L. Ed. 2d 487, reh'g denied, 472 U.S. 1013, 
105 S. Ct. 2715, 86 L. Ed. 2d 729 (1985). 

Aggravated fleeing and careless driving. — Where 
defendant, after being stopped by a police officer for rac- 
ing on a highway, sped off from the parking lot where he 
was stopped and while trying to elude the pursuing officer, 
drove at a high rate of speed through traffic, causing other 
vehicles to maneuver out of the way, and where defendant 
was convicted of both aggravated fleeing and careless 
driving, defendant's double jeopardy rights were violated 
where there were no discernable intervening events be- 
tween defendant's initial flight in the parking lot and his 
continuing flight on a separate road and where defendant 
throughout drove in a manner that suggested a singular 
focus, escaping apprehension. The evidence supported a 
determination that defendant engaged in one continuous 
course of unitary conduct, and there was no indication that 
the legislature intended to punish the two crimes sepa- 
rately. State v. Gonzales, 2019-NMCA-036, cert. denied. 


7. MISCELLANEOUS CRIMES. 


Fraud and making false public voucher. — The 
double jeopardy clause does not prohibit the prosecution 
of an individual under both 30-16-6 NMSA 1978, fraud, 
and 30-23-3 NMSA 1978, making a false public voucher. 
State v, EHllenberger, 1981-NMSC-056, 96 N.M. 287, 629 
P.2d 1216. 

Securities fraud. — Where defendants were charged 
with multiple counts of securities fraud and transacting 
business as a broker-dealer without a license after convinc- 
ing an elderly couple to invest in a phony real estate invest- 
ment project, a project to invest in commodities and a proj- 
ect to invest certain trust funds, the multiple convictions do 
not violate double jeopardy and can be punished separately 
where there was evidence that that the three convictions 
stemmed from three distinct offers to sell securities under 
the specific fraud statute, and there was sufficient indicia 
of distinctness to justify punishments for each transaction. 
State v, Maxwell, 2016-NMCA-082, cert. denied. 

Double jeopardy violated where State failed to 
provide the factual basis for differentiating be- 
tween two counts of fraud. — Where defendant, a 
franchisee, wrote checks provided by franchisor payable 
to herself and co-defendant, neither of whom was autho- 
rized to receive these funds, in amounts totaling over 
$200,000, and where defendant was charged with forgery, 
conspiracy to commit forgery, fraud, conspiracy to commit 
fraud and embezzlement, and co-defendant was charged 
with forgery, conspiracy to commit forgery, fraud (over 
$2,500 but less than $20,000) and fraud (over $20,000), 
co-defendant's convictions of two counts of fraud vio- 
lated double jeopardy because the two corresponding 
jury instructions covered overlapping time periods and 
the state failed to describe the specific conduct on which 
these charges were based. The date ranges charged in the 
jury instructions and the state's failure to provide the 
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factual basis for differentiating between the two counts 
could have allowed the jury to convict co-defendant 
twice for the same underlying act, State v. Candelaria, 
2019-NMCA-032, cert. denied. 

Charging defendant with three counts of assist- 
ing escape, in a prosecution arising out of the escape of 
three prison inmates, did not violate the constitutional 
prohibition against double jeopardy. State v. Martinez, 
1989-NMCA-047, 109.N.M. 34, 781 P.2d 306. 

Evading an officer in car and on foot. — Where 
defendant led police on a high-speed automobile chase 
and then got out of his car and fled on foot, his acts sup- 
ported only one crime founded on resisting, evading or ob- 
structing an officer, and vacation of his convictions for two 
counts of evading an officer was required. State v. Lefebre, 
2001-NMCA-009, 180 N.M. 130, 19 P.3d 825. 

Defendant's conviction for resisting, evading or 
obstructing an officer was a lesser included offense 
of aggravated fleeing of an officer and it was error 
to convict defendant of both offenses. — Where de- 
fendant was convicted of possession of methamphetamine, 
aggravated fleeing of a law enforcement officer, and resist- 
ing, evading or obstructing an officer after leading law 
enforcement on a vehicle chase from Logan, New Mexico 
to Tucumcari, New Mexico and, after stopping and exit- 
ing the vehicle, leading the officers on a foot chase until 
he was located in a shed in possession of methamphet- 
amine, defendant's convictions for aggravated fleeing of 
a law enforcement officer and resisting, evading or ob- 
structing an officer violated his protection against double 
jeopardy, because defendant's conviction for resisting, 
evading or obstructing an officer was a lesser included 
offense of defendant's conviction for aggravated fleeing 
of a law enforcement officer and he cannot be convicted 
of both because his conduct was unitary, State v. French, 
2021-NMCA-052. } 

Securities violations. — Criminal prosecutions under 
the Securities Act, (now New Mexico Uniform Securities 
Act, 58-13C-101 NMSA 1978 et seq.), following administra- 
tively imposed civil penalties under that act, do not place 
defendants in double jeopardy under this section or un- 
der 30-1-10 NMSA 1978, State v. Kirby, 20038-NMCA-074, 
133 N.M. 782, 70 P.3d 772, cert. quashed, 133 N.M. 771, 
70 P.3d 761. 

Possession of computer child pornography. 
Where defendant's computer contained twenty-five files, 
consisting of twenty-five separate images of child pornog- 
raphy that defendant had downloaded on five occasions, 
and defendant was convicted of twenty-five counts of 
sexual exploitation of children for possession of the illicit 
images, defendant was erroneously charged with and con- 
victed on twenty-five counts because defendant's charge- 
able unlawful possession under 30-6A-3(B)(2) NMSA 1978 
consisted of five separate and distinct downloads. State 
v. Ballard, 2012-NMCA-0438,.276 P.38d 976, rev'd, State v. 
Olsson, 2014-NMSC-012. 

Distribution of computer child pornography. — 
Where defendant possessed child pornography images in 
a shared file accessible on peer-to-peer software that third 
parties could download, defendant's acts did not have suf- 
ficient distinctness to justify multiple punishments, and 
defendant could only be charged with one count of distri- 
bution of child pornography, because his act of creating 
one distinct computer file containing multiple images of 
child pornography were not shown to be distinct with re- 
gard to any images placed in the shared file, no multiplic- 
ity of separate actions was alleged to have occurred, and 
no evidence was presented to establish that defendant 
personally sent any image to a third party. State v. Sena, 
2016-NMCA-062, cert. granted. 

Conspiracy and the completed offenses are sepa- 
rate offenses and conviction of both does not amount to 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


Art. I, § 15 


double jeopardy. State v. Armijo, 1976-NMCA-126, 90 N.M. 
12, 558 P.2d 1151. 

Double jeopardy does not foreclose prosecution 
for predicate offenses following racketeering con- 
viction. — Where defendant was charged with and con- 
victed of racketeering and conspiracy to commit racketeer- 
ing for conduct spanning from 2007 to 2012 based on at 
least two of the predicate offenses of first-degree murder, 
arson, and bribery of a public officer, and where defen- 
dant was subsequently charged with the same crimes that 
served as the predicate offenses in the racketeering case, 
the district court did not err in denying defendant's claim 
that his right to be free from double jeopardy was violated, 
because the legislature intended for predicate offenses to 
be separate from substantive racketeering offenses and 
therefore double jeopardy protections do not present a 
bar to defendant's prosecution for the predicate offenses 
on which his racketeering convictions were based. State v, 
Loza, 2018-NMSC-034. 

Reference to refusal to take blood test. — Testi- 
mony. relative to the refusal of a person charged with 
driving while intoxicated to take a blood-alcohol test 
is admissible in a criminal proceeding against him 
and does not violate a defendant's right against self- 
incrimination (opinion based in part on former 41-12-9, 
1953 Comp., which permitted comment on a defendant's 
failure to testify in his own behalf). 1963-64 Op. Att'y 
Gen, No. 64-38. 

A police officer may authorize the taking of blood from 
a dead person to determine alcoholic content without vio- 
lating any rights the person or his heirs might have and 
without incurring any personal liability for his actions so 
long as the taking of blood is done in a manner consistent 
with the normal rule of human decency. 1959-60 Op. Att'y 
Gen. No. 60-104, 

Procedure under legislative committees. — In the 
investigation of bribery charges by the legislature, mem- 
bers of the press appearing before its committee may be 
compelled to divulge the source of their information, but 
no person may be compelled to be a witness against him- 
self in any criminal case, and this prohibition will be given 
a liberal construction, and each house of the legislature 
may determine its rules of procedure and punish its mem- 
bers or others for contempt or disorderly conduct in its 
presence. 1937-38 Op. Att'y Gen, No. 38-2037. 

Law reviews. — For comment, "Criminal Law - Appeal 
by State - Double Jeopardy," see 7 Nat. Resources J. 304 
(1967). 

For comment, "Two-Tiered Test for Double Jeopardy Anal- 
ysis in New Mexico," see 10 N.M. L. Rev. 195 (1979-1980). 

‘For note, "Custodial Interrogation in New Mexico: State 
v. Trujillo," see 12 N.M. L. Rev. 577 (1982). 

For note, "Criminal Procedure - The Fifth Amendment 
Privilege Against Self-Incrimination Applies to Juveniles 
in Court-Ordered Psychological Evaluations: State v. 
Christopher P.," see 23 N.M. L. Rev. 305 (1993). 

For note, "State Constitutional Law - New Mexico Re- 
jects Prosecutorial Goading as Test for Double Jeopardy 
Bar - State v. Breit," see 28 N.M. L. Rev. 151 (1998). 

For article, "New Developments in Fourth, Fifth and 
Sixth Amendment Law," see 31 N.M. L. Rev. 175 (2001). 

For note, "Criminal Procedure - Civil Forfeiture and Dou- 
ble Jeopardy: State v. Nunez," see 31 N.M. L. Rev. 401 (2001). 

For note, "Criminal Law: Applying the General/Specific 
Statute Rule in New Mexico - State v. Santillanes," see 32 
N.M. L. Rev. 313 (2002). 

For article, "Adding Charges on Retrial: Double Jeop- 
ardy, Interstitialism, and State v, Lynch", see 34 N.M. L. 
Rev. 539 (2004), 

For article, "Complying with Nunez: The Necessary Pro- 
cedure for Obtaining Forfeiture of Property and Avoiding 
Double Jeopardy after State v. Exparza", see 34 N.M. L. 
Rey. 561 (2004), 
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Am. Jur. 2d, A.L.R. and C.J.S. references. — 21 Am. 
Jur, 2d Criminal Law §§ 248 to 314; 21A Am. Jur. 2d Crim- 
inal Law §§ 701 to 716, 986 to 952; 81 Am. Jur. 2d Wit- 
nesses §§ 80 to 90, 97 to 102, 117 to 122, 804, 961. 

Perjury, acquittal as bar to prosecution of accused for, 89 
A.L.R.3d 1098. 

Waiver of privilege against self-incrimination in ex- 
change for immunity from prosecution as barring reas- 
sertion of privilege on account of prosecution in another 
jurisdiction, 2 A.L.R.2d 631. 

Use in subsequent prosecution of self-incriminating tes- 
timony given without invoking privilege, 5 A.L.R.2d 1404. 

Habeas corpus;: former jeopardy as Bronnes for, 8 
A.L.R.2d 285. 

Power of prosecuting attorney to pane immunity 
from prosecution to witness claiming privilege against 
self-incrimination, 18 A.L.R.2d 1489, 4 A.L.R.4th 617, 4 
A.L.R.4th 1221, 

Validity of governmental requirement of oath of alle- 
giance or loyalty, 18 A.L.R.2d 268, 

Pretrial requirement that. suspect or accused wear 
or try on particular apparel as violating constitutional 
rights, 18 A.L,R,2d 796. 

Right of witness to refuse to answer, on the ground of 
self-incrimination, as to membership in or connection 
with party, society or similar organization or group, 19 
A.L.R.2d 388, 

Alleged incompetent as witness in lunacy inquisition, 
22 A.L.R.2d 756. 

Statutes relating to sexual psychopaths, 24 A.L.R.2d 350. 

Fingerprints, palm prints or bare footprints as evidence, 
28 A.L.R.2d 1115, 45 A.L.R.4th 1178. 

Right to notice and hearing before revocation of suspen- 
sion of sentence, parole, conditional pardon, or probation, 
29 A.L.R.2d 1074, 

Validity and construction of statutes providing for psy- 
chiatric examination of accused to determine mental con- 
dition, 32 A.L.R.2d 434. 

Homicide: acquittal on homicide charge as bar to subse- 
quent prosecution for assault and battery or vice versa, 37 
A.L.R.2d 1068. 

Conviction or acquittal in criminal proceeding as bar to 
action for statutory damages or penalty, 42 A.L.R.2d 634. 

Blood grouping tests, 46 A.L.R.2d 1000, 43 
A.L.R.4th 579. 

Discharge of accused for holding him excessive time 
without trial as bar to subsequent prosecution for same 
offense, 50 A.L.R.2d 943. 

Conspiracy: conviction or acquittal of attempt to com- 
mit particular crime as bar to prosecution for conspir- 
acy to commit same crime, or vice versa, 53 A.L.R.2d 
622, 

Adequacy of immunity offered as condition of denial of 
privilege against self-incrimination, 53 A.L.R.2d 1030, 29 
A.L.R.5th 1. 

Severance where codefendant has incriminated himself, 
54 A.L.R.2d 830. 

Lesser offense: conviction of lesser offense as bar to 
prosecution for greater on new trial, 61.A.L.R.2d 1141. 

Appeal: conviction from which appeal is pending as 
bar to another prosecution for same offense under rule 
against double jeopardy, 61 A.L.R.2d 1224. 

Jury: what constitutes accused's consent to court's dis- 
charge of jury or to grant of state's motion for mistrial 
which will constitute waiver of plea of former jeopardy, 63 
A.L.R.2d 782. © 

Waiver of privilege against self-incrimination, testify- 
ing in civil proceeding as, 72 A.L.R.2d-830. 

Guilty plea as basis of claim of double jeopardy in at- 
tempted subsequent prosecution for same offense, 75 


. A.L.R.2d 683, 
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Right not to testify, court's duty to inform accused who 
is not represented by counsel, 79 A.L.R.2d 643. 
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Propriety, and effect as double jeopardy, of court's grant 
of new trial on own motion in criminal case, 85 AL L.R.2d 
486. 

Plea of nolo contendere or non vult contendere, 89 
A.L.R.2d 540. 

Former jeopardy as ground for prohibaadn; 94 A.L.R.2d 
1048. 

Conviction or acquittal of one offense, in court having 
no jurisdiction to try offense arising out of same set of 
facts, later charged in another court, as putting accused in 
jeopardy of latter offense, 4 A.L.R. 3d 874. 

Subsequent trial, after stopping former trial to try ac- 
cused for greater offense, as constituting double jeopardy, 
6 A.L.R.3d 905. 

Plea of guilty or conviction as resulting i in loss of privi- 
lege against self-incrimination as to crime in question, 9 
A.L.R.3d 990. 

Necessity of informing suspect of rights under privilege 
against self-incrimination, prior to police interrogation, 10 
A.L.R.3d 1054. 

Homicide: earlier prosecution for offense during which 
homicide was committed as bar to prosecution for homi- 
cide, 11 A.L.R.3d 834. 

Increased punishment: propriety of increased punish- 
ment on new trial for same offense, 12 A.L.R.3d 978. 

Requiring suspect or defendant in criminal case to dem- 
onstrate voice for purposes of identification, 24 A.L.R.3d 
1261, 

Right of motorist stopped by police officers for traffic of- 
fense to be informed at that time of his federal constitu- 
tional rights under Miranda v. Arizona, 25 A.L.R.3d 1076. 

Larceny: single or separate larceny predicated upon 
stealing property from different owners at the same time, 
37 A.L.R.3d 1407. 

Validity of statute, ordinance or rogaldtvarl requiring 
fingerprinting of those engaging in specified occupations, 
41 A.L.R.3d 732. 

When does jeopardy attach in a nonjury trial, 49 
A.L.R.3d 1039. 

Prosecution for robbery of one person as bar to subse- 
quent prosecution for robbery committed of another per- 
son at the same time, 51 A.L.R.3d 693. 

Censorship and evidentiary use of unconvicted prison- 
er's mail, 52 A.L.R.3d 548, 

Acquittal in criminal proceeding as precluding revoca- 
tion of probation on same charge, 76 A.L.R.3d 564. 

Acquittal in criminal proceeding as precluding revoca- 
tion of parole on same charge, 76 A.L.R.3d 578. 

Instruction allowing presumption or inference of guilt 
from possession of recently stolen property as violation 
of defendant's privilege against self-incrimination, 88 
A.L.R.3d 1178. 

Admissibility in evidence of confession made by accused 
in anticipation of, during or following polygraph examina- 
tion, 89 A.L,R.3d 230. 

Double jeopardy as bar to retrial after grant of defen- 
dant's motion for mistrial, 98 A.L.R.3d 997. 

Right of defendant sentenced after revocation of proba- 
tion to credit for jail time served as condition of probation, 
99 A.L.R.3d 781. 

Propriety of requiring criminal defendant to exhibit 
self, or perform physical act, or participate in demonstra- 
tion, during trial and in presence of jury, 3 A.L.R.4th 374, 

Applicability of double jeopardy to juvenile court pro- 
ceedings, 5 A.L.R.4th 234. 

Conviction or acquittal in federal court as bar to prose- 
cution in state court for state offense based on same facts - 
modern view, 6 A.L.R.4th 802. 

Mental subnormality of accused as affecting voluntari- 
ness or admissibility of confession, 8 A.L.R.4th 16. 

Concern for possible ‘victim (rescue doctrine) as 
justifying violation of Miranda requirements, 9 
A.L.R.4th 595. 
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Propriety of using otherwise inadmissible statement, 
taken in violation of Miranda rule, to impeach criminal 
defendant's credibility - state cases, 14 A.L.R.4th 676. 

Admissibility of evidence concerning words spo- 
ken while declarant was asleep or unconscious, 14 
A.L.R.4th 802. 

Retrial on greater offense following reversal of plea- 
based conviction of lesser offense, 14 A.L.R.4th 970. 

What constitutes "manifest necessity" for state prosecu- 
tor's dismissal of action, allowing subsequent trial despite 
jeopardy's having attached, 14 A.L.R.4th 1014. 

Right of partners to assert personal privilege against 
self-incrimination with respect to production of partner- 
ship books or records, 17 A.L.R.4th 1039. 

Propriety and prejudicial effect of prosecution's calling 
as witness, to extract claim of self-incrimination privi- 
lege, one involved in offense charged against accused, 19 
A.L.R.4th 368. 

Impeachment of defense witness in criminal case by 
showing witness’ prior silence or failure or refusal to tes- 
tify, 20 A.L.R.4th 245, 

Necessity and sufficiency of statements informing one 
under investigation for involuntary commitment of right 
to remain silent, 23 A.L.R.4th 563. » 

Right of prosecution to discovery of case-related notes, 
statements, and reports - state cases, 23 A.L.R.4th 799. 

Propriety of increased sentence following revocation of 
probation, 23 A.L.R.4th 883. 

Propriety of requiring suspect or accused to alter, or to 
refrain from altering, physical or bodily appearance, 24 
A.L.R.4th 592. 

Sufficiency of showing that voluntariness of confession 
or admission was affected by alcohol or other drugs, 25 
A.L.R.4th 419, 

Power of state court, during same term, to in- 
crease severity of lawful sentence - modern status, 26 
A.L.R.4th 905. 

Admissibility in criminal case of evidence that accused 
refused 'to take test of intoxication, 26 A.L.R.4th 1112. 

Extent and determination of attorney's right or 
privilege against self-incrimination in disbarment or 
other disciplinary proceedings - post-Spevack cases, 30 
A.L.R.4th 243, 

Blood grouping 
A.L.R.4th 579. 

Failure to object to improper questions or comments 
as to defendant's pretrial silence or failure to testify as 
constituting waiver of right to complain of error - modern 
cases, 32 A.L.R.4th 774. 

Former jeopardy as bar to retrial of criminal defendant 
after original trial court's sua sponte declaration of a mis- 
trial - state cases, 40 A.L.R.4th 741. 

Propriety of governmental eaves-dropping on com- 
munications between accused and his attorney, 44 
A.L.R.4th 841. 

Automobiles: validity anal construction of legislation au- 
thorizing revocation or suspension of operator's license for 
"habitual," "persistent," or "frequent" violations of traffic 
regulations, 48 A.L.R.4th 367. 

Voluntariness of confession as affected by police state- 
ments that suspect's relatives will benefit by the confes- 
sion, 51 A.L.R.4th 495. 

Double jeopardy: various acts of weapons violations as 
separate or continuing offense, 80 A.L.R.4th 631. 

What constitutes assertion of rights to counsel follow- 
ing Miranda warnings - state cases, 83 A.L.R.4th 443. 

Admissibility, in prosecution in another state's jurisdic- 
tion, of confession or admission made pursuant to plea 
bargain with state authorities, 90 A.L.R.4th 1133. 

Determination that state failed to prove charges relied 
upon for revocation of probation as barring subsequent 
criminal action based on same underlying charges, 2 
A.L.R.5th 262, 


tests, 46 A.L.R.2d 1000, 43 
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Propriety, under state constitutional provisions, of of self-incrimination, to answer questions on cross- 
granting use or transactional immunity for compelled examination, 55 A.L.R. Fed. 742. 
incriminating testimony - .post-Kastigar cases, 29 Propriety of search involving removal of natural sub- 
A.L.R.5th 1. stance or foreign object from body by actual or threatened 
Seizure or detention for purpose of committing rape, force, 66 A.L.R. Fed. 119, 
robbery, or other offense as constituting separate crime of Display of physical appearance or characteristic of de- 
kidnapping, 39 A.L.R.5th 283, fendant for purpose of challenging prosecution evidence 
Coercive conduct by private person as affecting admis- as "testimony" resulting in waiver of defendant's privilege 
sibility of confession under state statutes or constitutional against self-incrimination, 81 A.L.R. Fed. 892. 
provisions-post-connelly cases, 48 A.L.R.5th 555. Availability of sole shareholder's Fifth Amendment 
Sufficiency of showing that voluntariness of confession privilege against self-incrimination to resist production of 
or admission was affected by alcohol or other drugs - Drugs corporation's books and records - modern status, 87 A.L.R. 
or narcotics administered as part of medical treatment Fed. 177. 
and drugs or intoxicants administered by the police, 96 Construction and application of provision of Omnibus 
A.L.R.5th 623, Crime Control and Safe Streets Act of 1968, as amended 
Conviction or acquittal in federal court as bar-to prosecu- (18 USCS § 3501(c)), that defendant's confession shall not 
tion in state court for state offense based on same facts - be inadmissible in evidence in federal criminal prosecu- 
Modern view, 97 A.L.R.5th 201. tion solely because of delay in presentment before magis- 
Acquittal or conviction in state court as bar to federal trate, 124 A.L.R. Fed, 263. 
prosecution based on same act or transaction, 18 A.L.R. Duty of court, in federal criminal prosecution, to con- 
Fed. 393, duct inquiry into voluntariness of accused's statement - 
Right of witness in federal court to claim privilege modern cases, 132 A.L.R. Fed. 415. 
against self-incrimination after giving sworn evidence on Double jeopardy considerations in federal criminal 
same matter in other proceedings, 42 A.L.R, Fed, 793. cases - supreme court cases, 162 A.L.R. Fed, 4165. 
Propriety of court's failure or refusal to strike direct 22 C.J.S. Criminal Law §§ 208 to 276; 22A C.J.S. Crimi- « 
testimony of government witness who refuses, on grounds nal Law §§ 645 to, 654; 98 C.J.S. Witnesses §§ 431 to 456. 


Sec. 16. [Treason.] 


Treason against the state shall consist only in levying war against it, adhering to its enemies, 
or giving them aid and comfort. No person shall be convicted of treason unless on the testimony of 
two witnesses to the same overt act, or on confession in open court. 


Comparable provisions. — Idaho Const., art. V, § 5. Am. Jur. 2d, A.L.R. and C.J.S. references, — 70 Am. 
Towa Const., art. I, § 16. Jur, 2d Sedition, Subversive Activities and Treason §§ 80, 
Montana Const., art. II, § 30, 86, 93, 110. 
Utah Const., art.I,§ 19. 87 C.J.S, Treason §§ 2 to 10, 13. 


Wyoming Const., art. I, § 26. 


Sec. 17. [Freedom of speech and press; libel.] 


Every person may freely speak, write and publish his sentiments on all subjects, being respon- 
sible for the abuse of that right; and no law shall be passed to restrain or abridge the liberty of 
speech or of the press. In all criminal prosecutions for libels, the truth may be given in evidence 
to the jury; and if it shall appear to the jury that the matter charged as libelous is true and was 
published with good motives and for justifiable ends, the party shall be acquitted. 


Cross references. — For provision allowing a special I, FREEDOM OF SPEECH AND PRESS. 
motion to dismiss an unwarranted or specious lawsuit 


against a person for conduct or speech in a public setting, Prohibiting commercial photography business 


see 38-2-9.1 and 38-2-9.2 NMSA 1978. from discriminating based on sexual orientation 
For the Uniform Single Publication Act, see 41-7-1 did not violate freedom of expression. — Where 
NMSA 1978 et seq. plaintiff offered wedding photography services to the gen- 
See Kearny Bill of Rights, cl. 12. eral public; plaintiff's business was a public accommoda- 
Comparable provisions. — Idaho Const., art. I, § 9. tion under the Human Rights Act, 28-1-1 NMSA 1978 et 
Iowa Const., art. I, § 7. seq.; plaintiff refused to photograph a same-sex commit- 
Montana Const., art. II, § 7. ment ceremony between defendant and defendant's part- 
Utah Const., art. I, § 15. ner on religious grounds; and plaintiff claimed that the act 
Wyoming Const., art. I, § 20. compelled plaintiff to express a positive image and mes- 
sage about same-sex commitment ceremonies contrary 

ANNOTATIONS to plaintiff's beliefs, the act did not violate plaintiff's first 


amendment rights to refrain from speaking because the 
act only requires that businesses that operate as a pub- 
lic accommodation, cannot discriminate against poten- 
tial clients based on their sexual orientation, it does not 
compel plaintiff to either speak a government-mandated 


I, FREEDOM OF SPEECH AND PRESS. 
Il, LIBEL. 

A. IN GENERAL. 

B, CRIMINAL LIBEL. 
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message or to publish the speech of another person. EI- 
ane Photography, LLC v. Willock, 2013-NMSC-040, aff'g 
2012-NMCA-086, 284 P.3d 428, 

Where plaintiff violated the Human Rights Act, 28-1-1 
NMSA 1978 et seq., by refusing on religious and moral 
grounds to photograph defendant's commitment ceremony 
with defendant's same-sex partner; and plaintiff claimed 
that the act violated plaintiff's freedom of expression be- 
cause photography is an artistic expression entitled to first 
amendment protection, the act did not violate plaintiff's 
freedom of expression because the act regulated plaintiff's 
conduct in its commercial business, not its speech or right 
to express its views about same-sex relationships. Hlane 
Photography, LLC v, Willock, 2012-NMCA-086, 284 P.3d 
428, aff'd, 2013-NMSC-040, 309 P.3d 53. 

Broad interpretation of licensing act violated 
freedom of speech. — Where respondent, who was a 
hydrologist and a member of the board of directors of a 
conservancy district, investigated the use of demolition 
and construction waste as rip-rap in ditches and prepared 
and presented a report to the board of directors criticiz- 
ing the conservancy district's use of the rip-rap to prevent 
erosion; respondent used a civil engineering mathemati- 
cal formula to compare the conveyance capacity of ditches 
that had rip-rap with ditches that had sandy bottoms and 
asserted that the rip-rap reduced conveyance capacity, led 
to flooding and bank erosion that could lead to failure; 
respondent criticized the district's engineer who directed 
the use of the rip-rap; respondent reiterated multiple 
times that respondent was not an engineer and insisted 
that the district hire a registered engineer to review re- 
spondent's report and to address the issue; and petitioner 
determined that respondent had practiced engineering 
without a license because respondent had applied engi- 
neering principles, equations and concepts to investigate 
and evaluate the flow of water in the district's ditches, the 
petitioner's broad interpretation and application of 61-23- 
23 NMSA 1978 violated respondent's right to freedom of 
speech. N.M. Bd. of Licensure v. Turner, 2013-NMCA-067, 
303 P.3d 875. 

Ordinance imposed a prior restraint on free 
speech. — Where defendant stationed defendant and de- 
fendant's truck in a public street to solicit funds to sup- 
port defendant's non-profit foundation; municipal ordi- 
nances prohibited solicitation of money at any time, place 
or manner unless a permit from the municipality had 
been obtained; the municipality did not provide instruc- 
tions and procedures for applying for permits, standards 
for granting or denying permits, limitations on discretion 
to issue or deny permits, or regulations of the time, place, 
or manner of solicitation; and there was no evidence that 
the ordinances were narrowly tailored to serve a substan- 
tial, significant governmental interest or that the restric- 
tions left open ample alternative channels for communi- 
cation of the information defendant sought to give the 
public, the ordinances were facially invalid abridgments 
of first amendment speech. Village of Ruidoso v. Warner, 
2012-NMCA-035, 274 P.3d 791. 

Restrictions on an employee's right to speak. — To 
determine the constitutionality of restrictions on the right 
to speak, an appellate court must decide whether the 
speech at issue addresses a matter of public concern and if 
so, decide the proper balance between the employee's con- 
stitutional rights and the state's interest as an employer 
in promoting efficient provision of public services. Kane v. 
City of Albuquerque, 2015-NMSC-027. 

Where the city of Albuquerque's charter and person- 
nel rules prohibit employees of the city from being a can- 
didate for, or from holding elective office of, the state of 
New Mexico or any of its political subdivisions, the char- 
ter and personnel rules did not impinge on petitioner's 
first amendment rights because the charter and person- 
nel rules did not violate petitioner's right to speak on a 
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matter of public concern because the mere fact of candi- 
dacy is not a matter of public concern, and laws that pro- 
hibit employees from running for elective office are justifi- 
able because political activity may become a basis for the 
preferential treatment of employees and damage morale, 
and therefore impair government efficiency. Kane v. City 
of Albuquerque, 2015-NMSC-027. 

Name change. — The district court did not deny the 
petitioner his right of free speech when the district court 
denied the petitioner's request to change his name to 
"Fuck Censorship!", In the Matter of Petition of Variable, 
2008-NMCA-105, 144.N.M. 633, 190 P.3d 354. 

Nonharmful publications are completely pro- 
tected. — Constitutional liberty of speech and press gives 
complete immunity from legal censure and punishment 
for all publications that are not harmful, as judged by 
standards of common law in force at time of adoption of 
parallel amendment to federal constitution. Curry v. Jour- 
nal Publishing Co., 1937-NMSC-023, 41 N.M. 318, 68 P.2d 
168, overruled by Ramirez v. Armstrong, 1983-NMSC-104, 
100 N.M. 538, 673 P.2d 822. 

Prohibiting any act designed to destroy govern- 
ment is unconstitutional. — Laws 1919, ch. 140, pro- 
hibiting performance of any act designed to destroy orga- 
nized government and providing penalties for violation 
thereof, was unconstitutional as violative of constitutional 
right of free speech. State v. Diamond, 1921-NMSC-099, 
27 N.M. 477, 202 P. 988, 20 A.L.R. 1527. 

Enjoining motion picture as nuisance would be 
censorship. — The injunction to abate a nuisance in 
former 40-34-1 to 40-34-21, 1953 Comp., now repealed, if 
applied to motion pictures, would be in the nature of cen- 
sorship and prior restraint. State ex rel. Murphy v. Morley, 
1957-NMSC-087, 63 N.M. 267, 317 P.2d 317 (provision in- 
applicable to showing of motion pictures in regular busi- 
ness establishment). 

Zoning ordinance regulating adult amusement 
establishments did not abridge freedom of speech. 
— Where defendant, who operated an art-house movie 
theater, was prosecuted under the municipality's zoning 
ordinance covering adult amusement establishments for 
showing one pornographic film during a weekend festival 
of X-rated fare; the ordinance allowed adult films to be 
shown only in specified zones and prohibited the public 
screening of such films in other areas, including the area 
where the theater was located; about five percent of the 
municipality's area was zoned to allow the exhibition of 
adult films; the municipality enacted the ordinance not 
to regulate the content of films, but to combat the nega- 
tive secondary effects produced by showing adult films; 
and defendant could show adult movies in areas of the 
municipality that were zoned for the exhibition of adult 
films, the ordinance was a constitutionally valid regula- 
tion of the time, place, and manner of the exhibition of 
adult films as applied to defendant and did not abridge 
defendant's freedom of speech. City of Albuquerque v. Pan- 
gaea Cinema, LLC, 2012-NMCA-075, 284 P.3d 1090, rev'd, 
2013-NMSC-044, 310 P.3d 604. 

Sit-in at university president's office may be pun- 
ished. — Where defendants refused to honor the request 
of the university president to leave his office and refused 
to leave when he returned from lunch and had appoint- 
ments to keep, they substantially interfered in the func- 
tioning of the president's business and 30-20-13 NMSA 
1978, prior to the 1975 amendment thereof, was consti- 
tutionally applied to warrant their convictions. State v. 
Silva, 1974-NMCA-072, 86 N.M. 548, 525 P.2d 903, cert. 
denied, 86 N.M. 528, 525 P.2d 888. 

Where 30-20-18 NMSA 1978, prior to the 1975 amend- 
ment thereto, vindicated the significant government in- 
terest in the control of campus disturbances, reasonable 
"time, place and manner" regulations were valid even 
though they incidentally suppressed otherwise protected 
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conduct. State v. Silva, 1974-NMCA-072, 86 N.M. 548, 525 
P.2d 908, cert. denied, 86 N.M. 528, 525 P.2d 888. 

No first amendment protection for threats con- 
stituting interference with the educational pro- 
cess of a school. — True threats enjoy no constitu- 
tional protection, and to the extent 30-20-13(D) NMSA 
1978 is used to punish true threats, the statute does not 
run afoul of the first amendment. State v. Quintin C., 
2019-NMCA-069. 

Conspiracy to boycott magazines is not pro- 
tected. — Conspiracy to boycott or blacklist certain mag- 
azines by publications demanding that they be refused by 
newsdealers and readers is not protected by guarantee of 
free speech and press. Council of Defense v. International 
Magazine Co., 267 F. 390 (8th Cir. 1920). 

Neither students nor teachers shed their consti- 
tutional rights to freedom of speech or expression 
at the schoolhouse gate; school officials do not possess ab- 
solute authority over their students, and among the activ- 
ities to which schools are dedicated is personal communi- 
cation among students, which is an important part of the 
educational process, Futrell v. Ahrens, 1975-NMSC-044, 
88 N.M. 284, 540 P.2d 214. 

Personal intercommunication is only part of edu- 
cation. — Although personal intercommunication among 
students at schools, including universities, is an impor- 
tant part of the educational process, it is not the only, or 
even the most important, part of that process. Futrell v. 
Ahrens, 1975-NMSC-044, 88 N.M. 284, 540 P.2d 214,’ 

Visitation in bedrooms by persons of opposite sex 
may be prohibited. — A regulation of the board of re- 
gents of the New Mexico state university which prohib- 
ited visitation by persons of the opposite sex in residence 
hall, or dormitory, bedrooms maintained by the regents on 
the university campus, except when moving into the resi- 
dence halls and during annual homecoming celebrations, 
where the regents placed no restrictions on intervisita- 
tion between persons of the opposite sex in the lounges 
or lobbies of the residence halls; the student union build- 
ing, library or other buildings, or at any other place on 
or off the campus, and no student was required to live in 
a residence hall, did not interfere appreciably, if at all, 
with the intercommunication important to the students 
of the university; the regulation was reasonable, served 
legitimate educational purposes and promoted the wel- 
fare of the students at the university. Futrell v. Ahrens, 
1975-NMSC-044, 88 N.M. 284, 540 P.2d 214. 

"Fighting words," the use of which is not protected 
by this constitutional provision, are those which tend to 
incite an immediate breach of the peace. State v. Wade, 
1983-NMCA-084, 100 N.M. 152, 667 P.2d 459. 

Highway Beautification Act, 67-12-1 NMSA 1978 
et seq., does not abridge freedom of speech in viola- 
tion of the United States and New Mexico constitutions. 
Stuckey's Stores, Inc. v. O'Cheskey, 1979-NMSC-060, 93 
N.M. 312, 600 P.2d 258, appeal dismissed, 446 U.S. 930, 
100 S. Ct. 2145, 64 L. Ed. 2d 783 (1980). 

Highway Beautification Act meets constitution- 


NMSA 1978 et seq.) meets the three-pronged test used to 
determine whether a time, place and manner restriction 
is valid; the act's restrictions on plaintiffs' exercise of their 
freedom of speech is justified without reference to the con- 
tent of the regulated speech; its restrictions on plaintiffs' 
freedom of speech serve a significant governmental inter- 
est and the act leaves open ample alternative channels for 
communication of the information. Stuckey's Stores, Inc. v. 
O'Cheskey, 1979-NMSC-060, 93 N.M. 312, 600 P.2d 258, 
appeal dismissed, 446 U.S, 980, 100 S. Ct. 2145, 64 L. Ed. 
2d 783 (1980). 

Plaintiffs failed to rebut act's presumption. — 
Where the plaintiffs introduced no evidence that any of 
their stores, which availed themselves of on-premise or 
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unzoned commercial or industrial area signs, had suffered 
a great loss of business, they failed to rebut the presump- 
tion that the Highway Beautification Act provides adequate 
means for plaintiffs to exercise their freedom of speech. 
Stuckey's Stores, Inc. v. O'Cheskey, 1979-NMSC-060, 93 
N.M. 312, 600 P.2d 258, appeal dismissed, 446 US. 930, 
100 S. Ct. 2145, 64 L. Ed. 2d 783 (1980). 

Outdoor advertising signs not protected. — Plain- 
tiffs' outdoor advertising signs do not constitute the type 
of speech protected by the first and fourteenth amend- 
ments to the United States constitution and this section. 
Stuckey's Stores, Inc. v. O'Cheskey, 1979-NMSC-060, 93 
N.M. 312, 600 P.2d 258, appeal dismissed, 446 US. 930, 
100 S, Ct. 2145, 64 L. Ed. 2d 783 (1980). 

Test for constitutionality of sign ordinance. — 
Where’a sign ordinance does not prohibit speech alto- 
gether, the precise issue is whether the sign ordinance 
is a legitimate time, place and manner restriction on 
speech. The criteria to be analyzed are threefold: (1) does 
the restriction serve a significant government interest? 
(2) is the restriction justifiable without reference to the 
content of the regulated speech? and, (3) does the restric- 
tion leave open ample alternative channels of communica- 
tion? Temple Baptist Church, Inc. v, City of pee ween 
1982-NMSC-055, 98 N.M. 138, 646 P.2d 565. 

Limited restriction on political signs proper. 
— Where the only restriction on political signs is that 
campaign signs be a certain size, be erected earlier than 
60 days prior to a primary or general election, and that 
the campaign signs be removed within 10 days after the 
election to which the sign pertains, clearly such a limited 
restriction on these types of political signs furthers a sig- 
nificant government interest in aesthetics. Temple Baptist 
Church, Inc. v, City of Albuquerque, 1982-NMSC-055, 98 
N.M. 188, 646 P.2d 565. 

Sign ordinance held related to proper goals. —A 
sign ordinance regulating the size, height and number of 
signs is reasonably related to the proper goals of aesthet- 
ics and traffic safety. Temple Baptist Church, Inc. v. City of 
Albuquerque, 1982-NMSC-055, 98 N.M. 138, 646 P.2d 565. 

Media's right to publish is not absolute. — Media's 
right to publish may be limited to protect other interests, 
such as a defendant's right to a fair trial. State ex rel. N.M. 
Press Ass'n v. Kaufman, 1982-NMSC-060, 98 N.M. 261, 
648 P.2d 300, 

Prior restraint gag orders on trial participants, — 
To ensure that an appropriate balance is struck between 
rights of free speech and the interest in fair and impartial 
adjudication, any prior restraint on public comment by 
trial participants must be accompanied by specific factual 
findings supporting the conclusion that further extraju- 
dicial statements would pose a clear and present dan- 
ger to the administration of justice. Twohig v. Blackmer, 
1996-NMSC-023, 121 N.M. 746, 918 P.2d 332. 

Publication of harassing and intimidating infor- 
Where, in a conten- 
tious divorce and child custody proceeding, the district 
court ordered plaintiff to stop filing complaints, motions 
or other devices pertaining to the child's guardian ad li- 
tem; plaintiff formed an organization called "Stop Court 
Abuse of Children", filed a disciplinary complaint against 
the guardian through the organization and discussed the 
custody proceedings and published pleadings in the cus- 
tody proceedings and the disciplinary complaint on the 
organization's website; the district court ordered plaintiff 
to remove the information from the website because the 
information was designed to harass and intimidate the 
guardian; and the court did not find that the information 
was defamatory, although the court's order was not a prior 
restraint, because the order was entered after plaintiff 
published the information, the order was constitutionally 
invalid because the court's finding that the information 
was harassing and intimidating was insufficient to: show 
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that the speech was not protected. Kimbrell v. Kimbrell, 
2013-NMCA-070, 306 P.3d 495, rev'd, 2014-NMSC-027. 

Test for ban on media coverage of trial. — If a ban 
on media coverage of a trial is sought for the purpose of 
protecting a defendant's right to a fair trial, the evidence 
must demonstrate that there is a substantial likelihood 
that the presence of cameras will deny the defendant a 
fair trial. However, if a limitation is sought to protect 
other interests, which involve important constitutional 
rights, a higher test should be required. The proponent of 
a ban should in that case prove that a serious and immi- 
nent threat to some other important interest exists, State 
ex rel, N.M. Press Ass'n v. Kaufman, 1982-NMSC-060, 98 
N.M. 261, 648 P.2d 300. 

Procedure for determining media ban. — In de- 
ciding whether to exclude media coverage of a particu- 
lar criminal participant, the trial judge should require 
evidence sufficient to support a finding that such coverage 
will have a substantial effect upon the particular indi- 
vidual which would be qualitatively different from the ef- 
fect on members of the public in general and that such ef- 
fect will be qualitatively different from coverage by other 
types of media. State ex rel. N.M. Press Ass'n v. Kaufman, 
1982-NMSC-060, 98 N.M. 261, 648 P.2d 300. 

Before a criminal court places restrictions on the media, 
some minimum form of notice should be given to the media 
and a hearing held. Anyone present should be given an op- 
portunity to object. These proceedings should take place 
in advance of the date set for trial, if possible, to avoid de- 
lays and postponements. State ex rel. N.M. Press Ass'n v. 
Kaufman, 1982-NMSC-060, 98 N.M. 261, 648 P.2d 300. 

A court should weigh the competing interests of a crimi- 
nal defendant and the public and determine if any news 
limitation sought would be effective in protecting the in- 
terests threatened and if it would be the least restrictive 
means available. Its consideration of these issues should 
be articulated in oral or written findings and conclusions 
in the record, but formal findings and conclusions are not 
necessary. The order must be no broader in application or 
duration than necessary to serve its purpose. State ex rel. 
N.M. Press Ass'n v. Kaufman, 1982-NMSC-060, 98 N.M. 
261, 648 P.2d 300. 

Order of protection's restriction on respondent 
from contacting petitioner was not an unconstitu- 
tional limitation on respondent's first amendment 
rights. — Where respondent appealed the district court's 
finding that respondent violated an order of protection 
that prohibited respondent from contacting petitioner and 
from committing further acts of abuse or threats of abuse, 
which included stalking and harassment, against peti- 
tioner, and where respondent did not appeal or otherwise 
contest the district court's express finding that respon- 
dent was a stalker prior to the date on which petitioner 
filed his affidavit of violation, respondent was subject to 
reasonable restraints imposed by the order of protection, 
which were valid limitations on respondent's first amend- 
ment rights based on an uncontested finding that respon- 
dent was a stalker. Best v. Marino, 2017-NMCA-073, cert. 
denied. 

Order of protection's restriction of respondent's 
ability to access the internet was unconstitution- 
ally overbroad. — Where the district court issued an or- 
der of protection based on respondent's sustained pattern 
of stalking and harassment of petitioner, the court's re- 
striction of respondent's ability to access the internet was 
a clear prior restraint on respondent's first amendment 
rights and was not the least restrictive means by which to 
address the harm in this case, and therefore the district 
court's restriction was unconstitutionally overbroad and 
violated respondent's first amendment rights. Best v. Ma- 
rino, 2017-NMCA-073, cert, denied. 

"Intolerable" standard for obscene materials. — 
The New Mexico constitution requires that the community 


BILL OF RIGHTS 


203 


Art. II, § 17 


must find allegedly obscene materials "intolerable" before 
they may be deemed as an "abuse" of the right to freely 
speak, write, and publish sentiments on all subjects. City 
of Farmington v. Fawcett, 1992-NMCA-075, 114 N.M. 537, 
843 P.2d 839, cert. quashed, 114 N.M. 532, 843 P.2d 375. 

This section of the New Mexico constitution requires 
that an "abuse" of free speech only occurs when the com- 
munity cannot tolerate the matter. Thus, since a jury in- 
struction based on acceptance was given, the defendant 
who was convicted of disseminating obscene material 
was entitled to a new trial so that the jury may be in- 
structed on a community standard based on "tolerance," 
City of Farmington v. Fawcett, 1992-NMCA-075, 114 
N.M. 537, 843 P.2d 839, cert. quashed, 114 N.M. 532, 843 
P.2d 375. 

Contemporary community standards should be judged 
by whether the average person or community would be tol- 
erant of the materials in the possession of another, even 
though most members of the community might them- 
selves be offended; community tolerance thus determines 
whether the material is patently offensive. State v. Rendle- 
man, 2003-NMCA-150, 134 N.M. 744, 82 P.3d 554, cert. de- 
nied, 2003-NMCERT-003, 135 N:M. 51, 84 P.3d 668. 

Although the state's interest in protecting innocent 
children from sexual exploitation is far more compelling 
than its interest in protecting consenting adults, what the 
community finds tolerable for adults will be a far cry from 
what it will tolerate when visual materials include chil- 
dren; thus, the intolerance standard provides a workable 
model for patent offensiveness under the Sexual Exploita- 
tion of Children Act, 30-6A-1 to 30-6A-4 NMSA 1978, State 
v. Rendleman, 2003-NMCA-150, 134 N.M. 744, 82 P.3d 554, 
cert. denied, 2003-NMCERT-003, 135 N.M. 51, 84 P.3d 668. 

Nude dancing in licensed liquor establishments 
not protected. — The state's power to regulate liquor 
under the twenty-first amendment outweighs any first 
amendment interest in nude dancing, and, therefore, 30- 
9-14.1 NMSA 1978 is constitutional insofar as it applies 
to the prohibition of indecent dancing in licensed liquor 
establishments: Nall v. Baca, 1980-NMSC-188, 95 N.M. 
783, 626 P.2d 1280. 

Process of piercing female nipple is not sufficiently 
imbued with elements-of communication, and exposing 
the female body this way for this purpose is not an artis- 
tic, dramatic, or educational form of expression entitled 
to free speech protection. City of Albuquerque v. Sachs, 
2004-NMCA-065, 135 N.M. 578, 92 P.3d 24, cert. denied, 
2004-NMCERT-006, 135 N.M. 787, 93 P.3d 1292. 

Regulation of cost of utility's advertising charged 
to ratepayers not abridgement of free speech. — A 
public service commission order which allowed utility com- 
panies to include in their cost of service, and pass on to 
their ratepayers, expenditures for "informational" adver- 
tising (e.g., safety, billing practices, etc.), but not expendi- 
tures for "institutional" advertising (e.g., enhancement of 
corporate image), and which required that a utility show 
by clear and convincing evidence that an advertising ex- 
pense is allowable did not unconstitutionally abridge free- 
dom of speech. E/ Paso Elec. Co, v. New Mexico Pub. Serv. 
Comm'n, 1985-NMSC-085, 103 N.M. 300, 706 P.2d 511. 


II. LIBEL. 
A. IN GENERAL. 


The invasion of an individual's right of privacy 
is a tort for which recovery may be granted, but it does 
not exist where a person has sought and achieved promi- 
nence. Blount v. TD Publ'g Corp., 1966-NMSC-262, 77 
N.M. 384, 423 P.2d 421. 

But right is subordinate to news dissemination. 
— The right of privacy is generally inferior and subordi- 
nate to the dissemination of news. Blount v. TD Publ'g 
Corp., 1966-NMSC-262, 77 N.M. 384, 423 P.2d 421. 
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Even though account affects persons not will- 
ingly participating in occurrence. — It is not an in- 
vasion of privacy to publish the account of an occurrence 
when it is of general interest even though the parties 
affected were not willing participants in the occurrence. 
Blount v. TD Publ'g Corp., 1966-NMSC-262, 77 N.M. 384, 
423 P.2d 421. 

The right of privacy is to be applied to the indi- 
vidual of ordinary sensibilities, not the supersensi- 
tive. Blount v. TD Publ'g Corp., 1966-NMSC-262, 77 N.M. 
384, 423 P.2d 421. 

Official record may give privilege. — A publi- 
cation may be privileged as a matter of law where it is 
based on an official record. Blount v. TD Publ'g Corp., 
1966-NMSC-262, 77 N.M. 384, 423 P.2d 421. 

Ignorance of contents is defense to distributors, 
not publishers. — In libel actions publishers cannot es- 
cape liability on ground of ignorance of the defamatory 
content, but mere distributors may avoid liability by show- 
ing that they had no reason to believe the information to 
be libelous. Blount v. TD Publ'g Corp., 1966-NMSC-262, 
77 N.M. 384, 423 P.2d 421. 

News is question for trier of fact. — Where the indi- 
vidual's right of privacy is concerned and where the right 
of the public to be informed is involved, news is a question 
of fact that should be resolved by the trier of the facts. 
Blount v. TD Publ'g Corp., 1966-NMSC-262, 77 N.M. 384, 
423 P.2d 421. 


B. CRIMINAL LIBEL. 


Criminal libel laws are valid. — New Mexico by 
this section extends broad protection to speech and 
press, but also reserves a responsibility for their abuse 
and recognizes validity of criminal libel laws. Beauhar- 
nais v. Illinois, 343 U.S, 250,72 S. Ct. 725, 96.L. Ed. 919, 
reh'g denied, 343 U.S. 988, 72 S. Ct. 1070, 96 L. Ed. 1375 
(1952). 

Provided they do not limit use of truth as de- 
fense. — This section conflicted with former 40-27-22, 
1953 Comp. (repealed), stating cases in which truth 
was defense to charge of libel, and repealed the statute 
insofar as it limited pleading and giving in evidence of 
truth as defense in criminal libel suits. State v. Elder, 
1914-NMSC-074, 19 N.M. 393, 143. P, 482. 

Criminal contempt during criminal libel case 
may be pardoned. — Criminal contempt perpetrated 
while criminal libel case is before court is subject to 
pardoning power of governor. State v. Magee Publ'g Co., 
1924-NMSC-023, 29 N.M. 455, 224 P, 1028, 38 A.L.R. 142, 
overruled in part, State v. Morris, 1965-NMSC-118, 75 
N.M. 475, 406 P.2d 349, 

The right of a teacher or school employee to ex- 
press his views is protected by constitutional guaran- 
tee to the extent that such is not detrimental to the em- 
ploying school system and is not an open, willful refusal of 
a teacher to obey the reasonable rules and regulations of 
his or her employing board of education. 1963-64 Op. Att'y 
Gen, No. 64-47. 

Within limits. — A public school teacher has a con- 
stitutional right to publish his ideas or opinions, sign 
petitions or speak his views, and such does not consti- 
tute cause for dismissal, violation of contract or insub- 
ordination unless such conduct clearly is demonstrated 
and found to actually amount to a disobedience of rea- 
sonable school policies, regulations, orders or rules, or 
such conduct amounts in fact to a rebellious, mutinous 
or disobedient action contrary to the best interests of 
the public school system. 1963-64 Op. Att'y Gen. No. 64- 
47. 

Law reviews. — For article, "Love Lust in New Mex- 
ico and the Emerging Law of Obscenity," see 10 Nat. Re- 
sources J. 339 (1970). 
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For comment, "Official Symbols: Use and Abuse," see 1 
N.M. L. Rev. 352 (1971). 

For comment, "The Freedom of the Press vs. The Confi- 
dentiality Provisions in the New Mexico Children's Code," 
see 4 N.M. L. Rev. 119 (1973). 

For note, "Constitutional Law - Reghlatints Nude Danc- 
ing in Liquor Establishments - The Preferred Position of 
the Twenty-First Amendment - Nall v. Baca," see 12 N.M. 
L. Rev. 611 (1982). 

For article, "Survey of New Mexico Law, 1982-83: Con- 
stitutional Law," see 14 N.M. L. Rev. 77 (1984). ' 

For article, "Defamation in New Mexico," see 14 N.M. L. 
Rey. 321 (1984), 

For comment, "Procedural and Substantive Rights to 
the Media Govern Requests to Restrict News Coverage of 
Criminal Cases: State ex rel. New Mexico Press Ass'n v. 
Kaufman," see 14 N.M. L. Rev. 401 (1984). 

For opinion, "The Development of Modern Libel Law: A 
Philosophic Analysis," see 16 N.M. L. Rev. 183 (1986). 

For article, "University Anti-Discrimination Codes vy. 
Free Speech," see 23 N.M. L. Rev. 169 (1993). 

For note, "The Expansion of the Obscenity Doctrine in 
New Mexico; Is it Tolerable? City of Farmington v. Faw- 
cett," see 24 N.M. L. Rev. 505 (1994). 

For article, "Are There Any Limits on Judicial Candi- 
dates’ Political Speech after Republican Party.of Minne- 
sota v, White?", see 33 N.M. L. Rev. 449 (2008 ). 

For article, "Freedom of Speech and Freedom form 
Student-on-Student Sexual Harrassment in Public 
Schools: The Nexus between Tinker v. Des Moines Inde- 
pendent Community School District and Davis v. Mon- 
roe County Board of Education", see 33 N.M. L. Rev. 533 
(2003). 

For article, "Overbreadth Outside the First Amend- 
ment", see 34 N.M. L, Rev. 58 (2004). 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 16A 
Am. Jur. 2d Constitutional Law §§ 496 to 525; 50 Am. Jur. 
2d Libel and Slander § 532. 

Validity of municipal regulation of solicitation of maga- 
zine subscriptions, 9 A.L.R.2d 728. 

Public regulation and prohibition of sound amplifiers or 
loudspeaker broadcasts in streets and other public places, 
10 A.L.R.2d 627. 

Validity of governmental requirement of oath of alle- 
giance or loyalty, 18 A.L.R.2d 268. 

Constitutional right to freedom of speech as violated ie 
conviction for disorderly conduct based on failure or re- 
fusal to obey police officer's order to move on, on street, 65 


' AVL.R.2d 1152, 
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Use of school property for other than public school or 
religious purposes, 94 A.L.R.2d 1274. 

Modern concept of obscenity, 5 A.L.R.3d 1158. 

Participation of student in demonstration on or near 
campus as warranting imposition of criminal liability for 
breach of peace, disorderly conduct, trespass, unlawful as- 
sembly or similar offense, 32 A.L.R.3d 551. 

Validity of blasphemy statutes or ordinances, 41 
A.L.R.3d 519. 

Peaceful picketing of abot residence, 42 A.L.R.3d 
1353. 

Right of accused to have press c or other media represen- 
tatives excluded from criminal] trial, 49 A.L.R.3d 1007. 

Picketing court or judge as contempt, 58 A.L.R.3d 1297. 

Consumer picketing to protest products, prices or ser- 
vices, 62 A.L.R.3d 227. 

Validity, construction, and effect of statutes or ordi- 
nances prohibiting the sale of obscene materials to mi- 
nors, 93 A.L.R.3d 297. 

Actionability of false newspaper report that plaintiff 
has been arrested, 938 A.L.R.3d 625. 

Libel by newspaper headlines, 95 A.L.R.3d 660. 

Privilege of newsgatherer against disclosure of confi- 
dential sources or information, 99 A.L.R.3d 37. 
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Gesture as punishable obscenity, 99 A.L.R.3d 762. 

Propriety of conditioning probation on defendant's not 
associating with particular person, 99 A.L.R.3d 967. 

Rights of attorneys leaving firm with respect to firm cli- 
ents, 1 A.L.R.4th 1164. 

Validity of statutes or ordinances requiring sex-oriented 
businesses to obtain operating licenses, 8 A.L.R.4th 130. 

Validity and construction of statutes or ordinances 
prohibiting or restricting distribution of commercial 
advertising to private residences - modern cases, 12 
A.L.R.4th 851. 

Validity, propriety, and effect of allowing or prohibiting 
media's broadcasting, recording, or photographing court 
proceedings, 14 A.L.R.4th 121. 

Insulting words addressed directly to police officer as 
breach of peace or disorderly conduct, 14 A.L.R.4th 1252. 

Liability of commercial printer for defamatory state- 
ment contained in matter printed for another, 16 
A.L.R.4th 1372. 

Liability for personal injury or death allegedly resulting 
from television or radio broadcast, 20 A.L.R.4th 327. 

Libel and slander: reports of pleadings as within 
privilege for reports of judicial proceedings, 20 
A.L.R.4th 576. 

Validity, construction, and effect of statutes, ordinances, 
or regulations prohibiting or regulating advertising of in- 
toxicating liquors, 20 A.L.R.4th 600. 

Libel and slander: attorneys' statements, to parties 
other than alleged defamed party or its agents, in course 
of extrajudicial investigation or preparation relating to 
pending or anticipated civil litigation as privileged, 28 
A.L.R.4th 932. 

Defamation: loss of employer's qualified sit aed 
to publish employee's work record or qualification, 24 
A.L.R.4th 144, 

Validity and application of statute authorizing for- 
feiture of use or closure of real property from which ob- 
scene materials have been disseminated or exhibited, 25 
A.L.R.4th 395. 

State constitutional protection of allegedly de- 
famatory statements regarding private individual, 33 
A.L.R.4th 212. 

Libel and slander: privileged nature of statements or 
utterances by members of governing body of public insti- 
tution of higher learning in course of official proceedings, 
33 A.L.R.4th 632. 

Validity and construction of terroristic threat statutes, 
45 A.L.R.4th 949. 

Defamation: who is "libel-proof," 50 A.L.R.4th 1257. 

Validity and construction of state court's order pre- 
cluding publicity or comment about pending civil case by 
counsel, parties, or witnesses, 56 A.L.R.4th 1214. 

False light invasion of privacy - Cognizability and ele- 
ments, 57 A,L.R.4th 22. 

False light invasion of privacy - Defenses and remedies, 
57 A.L.R.4th 244, 

Imputation of criminal, abnormal, or otherwise offen- 
sive sexual attitude or behavior as defamation - post-New 
York Times cases, 57 A.L.R.4th 404. 

Libel or slander: Defamation by statement made in jest, 
57 A.L.R.4th 520. 

Intrusion by news-gathering entity as invasion of right 
of privacy, 69 A.L.R.4th 1059. 

Standing of media representatives or organizations to 
seek review of, or to intervene to oppose, order closing 
criminal proceedings to public, 74 A.L.R.4th 476. _ 

Search and seizure of telephone company records per- 
taining to subscriber as violation of subscriber's constitu- 
tional rights, 76 A.L.R.4th 536. 

Validity of ordinances restricting location of 
"adult entertainment" or sex-oriented businesses, 10 
A.L.R.5th 538, 
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Validity and construction of statutes prohibiting harass- 
ment of hunters, fishermen, or trappers, 17 A.L.R.5th 837. 

Who is "public figure" for purposes of defamation action, 
19 A.L.R.5th 1. 

Validity, construction, and effect of “hate crimes" 
statutes, "ethnic intimidation" statutes, or the like, 22 
A.L.R.5th 261. 

Propriety of exclusion of press or other media represen- 
tatives from civil trial, 39 A.L.R.5th 1038. 

Propriety of publishing identity of sexual assault vic- 
tim, 40 A.L.R.5th 787. 

Validity, construction, and application of state statutes 
or ordinances regulating sexual performance by child, 42 
A.L.R.5th 291. | 

Who is "public official" for purposes of defamation ac- 
tion, 44 A.L.R.5th 193. 

Libel and slander: charging one with breach or nonper- 
formance of contract, 45 A.L.R.5th 739. 

Validity, under state constitutions, of private shopping 
center's prohibition or regulation of political, social, or re- 
ligious expression or activity, 52 A.L.R. 5th 195. 

Defamation: publication of letter to editor in newspaper 
as actionable, 54 A.L.R.5th 443. 

Validity of regulation by public-school authori- 
ties as to clothes or personal appearance of pupils, 58 
A.L.R.5th 1, 

Admissibility of evidence of public-opinion polls or sur- 
veys in obscenity prosecutions on issue whether materials 
in question are obscene, 59 A.L.R.5th 749. 

Search and seizure: reasonable expectation of privacy in 
driveways, 60 A.L.R.5th 1. 

First Amendment protection afforded to commercial 
and home video games, 106 A.L.R.5th 337. 

Defamation of member of clergy, 108 A.L.R.5th 4965, 
§§ 8-10 

Defamation of church member by church official, 109 
A.L.R.5th 541. 

Right of press, in criminal proceeding, to have access to 
exhibits, transcripts, testimony, and communications not 
admitted in evidence or made part of public record, 39 
A.L.R. Fed. 871. 

Validity, under First Amendment and 42 USC § 1983, 
of public college or university's refusal to grant formal 
recognition to, or permit meetings of, student homosexual! 
organizations on campus, 50 A.L.R. Fed. 516. 

Prohibition of federal agency's keeping of records on 
methods of individual exercise of First Amendment rights, 
under Privacy Act of 1974 (5 USC § 552a(e)(7)), 63 A.L.R. 
Fed. 674: 

Access of public to broadcast facilities under first 
amendment, 66 A.L.R. Fed. 628. 

Action under 42 USC § 1985(1) for conspiracy to defame 
or otherwise harm the reputation of federal official, 69 
A.L.R, Fed. 913. 

What oral statement of student is sufficiently disrup- 
tive.so as to fall beyond protection of First Amendment, 
76 A.L.R. Fed. 599. 

Constitutionality of teaching or suppressing teaching 
of Biblical creationism or Darwinian evolution theory in 
public schools, 102 A.L.R. Fed. 537. 

Constitutionality of teaching or otherwise promoting 
secular humanism in public schools, 103 A.L.R. Fed. 
538. 

First amendment protection for law enforcement em- 
ployees subject to discharge, transfer, or discipline be- 
cause of speech, 109 A.L.R. Fed. 9 

What is "record" within meaning of Privacy Act of 1974 
(5 USCS § 552a), 121 A.L.R. Fed. 465, 

Protection of commercial speech under first amendment - 
Supreme Court cases, 164 A.L.R. Fed. 1 

16B C.J.S. Constitutional Law §§§ 539 to 611; 53 C.J.S. 
Libel and Slander § 9. 


© 2022 State of New Mexico, New Mexico Compilation Commission. All rights reserved. 


Art. II, §,18 


CONSTITUTION OF THE STATE OF NEW MEXICO 


Art. II, § 18 


Sec, 18. [Due process; equal protection; sex discrimination. ] 


No person shall be deprived of life, liberty or property without due process of law; nor shall any 
person be denied equal protection of the laws. Equality of rights under law shall not be denied on 
account of the sex of any person. The effective date of this amendment shall be July 1, 1973. (As 
amended November 7, 1972, effective July 1, 1973). 


The 1972 amendment, adding the last sentence, 
which was proposed by H.J.R. No. 2, § 1 (Laws 1972), was 
adopted at the general election held on November 7, 1972, 
by a vote of 155, 633 for and 64,823 against. 

Cross references. — See Kearny Bill of Rights, cl. 7, 
For inherent rights to life, liberty and property, see N.M. 
Const., art. IT, § 4. 

For taking property without just compensation, see 
N.M. Const., art. IT, § 20. 

For enacting general rather than special laws, see N.M. 
Const., art. IV, § 24. 

For taxes being equal and uniform, see N.M. Const., art. 
VIII, § 1. 

For human rights, see Chapter 28 NMSA 1978, 

For rights under Children's Code, see 32A-1-16 and 
32A-2-14 NMSA 1978. 

Comparable provisions. — Idaho Const., art. I, § 13. 

Montana Const., art. IT, §§ 4, 17. 

Utah Const., art. I, § 7. 

Wyoming Const., art. I, §§ 3, 6. 


ANNOTATIONS 


I. GENERAL CONSIDERATION, 

DUE PROCESS. 

. GENERALLY. 

. EXERCISE OF POLICE POWERS. 

. REGULATION OF BUSINESSES AND PRO- 
FESSIONS. 

TAXATION. 

NOTICE OF JUDICIAL AND ADMINISTRA- 
TIVE PROCEEDINGS. 

JUDICIAL AND ADMINISTRATIVE PRO- 
CEEDINGS. 

. SPECIFIC STATUTES AND REGULATIONS. 

. CRIMINAL CASES. 

. IN GENERAL. 

. PRETRIAL PROCEEDINGS, 

. TRIAL PROCEEDINGS. 

. SENTENCING, APPEALS, PROBATION. 

. EVIDENCE, IDENTIFICATION, CONFES- 

SIONS. 

. PROSECUTOR CONDUCT. 

7. RIGHT TO COUNSEL. 

SPECIFIC STATUTES. 

EQUAL PROTECTION, 

A. GENERALLY. 

B. SPECIFIC CLASSIFICATIONS, 

C, TAXATION. 

D. CRIMINAL CASES. 

IV. EQUAL RIGHTS AMENDMENT. 


I. GENERAL CONSIDERATION, 


This section protects only the rights of "persons" 
and does not embrace the state. State ex rel. N.M. 
State Hwy. Comm'n v. Taira, 1967-NMSC-180, 78 N.M. 
276, 430 P.2d 773. 

Legislative council action not subject to the re- 
quirements of due process. — Where, in response to a 
pervasive health crisis occasioned by the COVID-19 pan- 
demic and consistent with the governor's executive orders 
encouraging all governmental branches to take steps to 
curb the spread of the virus and the secretary of health's 
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emergency stay-at-home orders, the New Mexico legisla- 
tive council, the legislative body entrusted with the care 
and custody of the state capitol, promulgated a directive 
prohibiting on-site, public attendance at an upcoming spe- 
cial legislative session that was called to address COVID- 
19-related issues, and where petitioners sought a writ of 
mandamus declaring unconstitutional that portion of the 
council's directive prohibiting in-person attendance at the 
special session, asserting that the convening of a closed or 
non-public session constitutes a due process violation by 
the legislature, there was no colorable claim of denial of a 
constitutional right because all governmental action that 
involves purely legislative, as opposed to adjudicative, de- 
cisions is not subject to the notice and hearing require- 
ments of procedural due process. Pirtle v. Legis. Council, 
2021-NMSC-026. 


II. DUE PROCESS, 
A. GENERALLY. 


Due process is a rather malleable principle which 
must be molded to the particular situation, considering 
both the rights of the parties and governmental interests 
involved. In re Valdez, 1975-NMSC-050, 88 N.M. 338, 540 
P.2d 818. 

It requires that enactment be within legislative 
competency. — "Due process," by which only the indi- 
vidual may be deprived of his liberty, does not have re- 
gard merely to enforcement of the law, but searches also 
the authority for making the law. By judicial decision, the 
first and fundamental step in the due process or proce- 
dure of depriving the individual of liberty is the enact- 
ment of a statute within legislative competency. State 
v. Henry, 1933-NMSC-080, 37 N.M. 536, 25 P.2d 204, 90 
A.L.R. 805. 

An enactment must be applied for purpose con- 
sonant with legislative purpose. — Substantive due 
process of law may be roughly defined as the constitu- 
tional guaranty that no person will be deprived of his 
life, liberty or property for arbitrary reasons, Such a de- 
privation is constitutionally supportable only if the con- 
duct from which the deprivation flows is proscribed by 
reasonable legislation (that is, legislation the enactment 
of which is within the scope of legislative authority), 
reasonably applied (that is, applied for a purpose conso- 
nant with the purpose of the legislation itself). Schware 
v. Board of Bar Exam'rs, 1955-NMSC-081, 60 N.M. 304, 
291 P.2d 607, rev'd, 353 US, 232, 77 S. Ct. 752, 1 L. Ed. 
2d. 796 (1957). 

It has no application to public rights. — Laws 
1919, ch. 83 (repealed), regarding school budgets, did not 
violate this section, for the due process clause of this sec- 
tion has no application to public rights. McKinley Cnty. 
Bd. of Educ. v. State Tax Comm'n, 1922-NMSC-064, 28 
N.M. 221, 210 P. 565. : 

"Liberty" embraces right to contract hours of 
employment. — "Liberty" embraces a man's right to 
contract as he will or can regarding his hours of employ- 
ment. He, not the government, is to determine the mat- 
ter. State v. Henry, 1933-NMSC-080, 37 N.M, 536, 25 P.2d 
204, 90 A.L.R. 805, 

Allowing reclamation district to contract does 
not deprive members of liberty. — A provision of a 
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reclamation contract allowing a reclamation district to 
enter into a lawful contract with the United States for the 
improvement of the district and the increase of its water 
supply does not violate N.M. Const., art. II, § 4, and the 
due process clause of this section by depriving association 


members of the liberty to contract. Middle Rio Grande. 


Water Users Ass'n v, Middle Rio Grande Conservancy 
Dist., 1953-NMSC-035, 57 N.M. 287, 258 P.2d 391. 

Specific lack of due process must be alleged. — 
In attacking constitutionality of statute on due process 
grounds, it must be alleged in what respect it lacks due 
process. Hutchens v. Jackson, 1933-NMSC-051, 37 N.M. 
325, 23 P.2d 355, 

Impairment of complainer's rights must be 
shown. — Violation of due process can be urged only by 
those who can show an impairment of their rights thereby. 
Straus v. Foxworth, 281 U.S, 162, 34 8, Ct. 44, 58 L. Ed. 
162 (1913); State v. Hines, 1967-NMSC-237, 78 N.M. 471, 
432 P.2d 827. 

Legislative enactments may be declared. void 
for uncertainty if their meaning is so uncertain that 
the court is unable, by the application of known and ac- 
cepted rules of construction, to determine what the legis- 
lature intended with any reasonable degree of certainty. 
N.M. Mun. League, Inc. v. N.M. Envtl. Improvement Bd., 
1975-NMCA-083, 88 N.M. 201, 539 P.2d 221, cert. denied, 
88 N.M. 318, 540 P.2d 248. 

Statute may violate due process if it is so vague 
that persons of common intelligence must necessarily 
guess at its meaning, State ex rel. Health & Social Servs, 
Dep't v. Natural Father, 1979-NMCA-090, 938 N.M. 222, 
598 P.2d 1182. 

It is not a violation of due process for the prosecutor 
to withhold circumstantial exculpatory evidence from the 
grand jury; he is obligated to present only direct excul- 
patory evidence. Buzbee v. Donnelly, 1981-NMSC-097, 96 
N.M. 692, 634 P.2d 1244. 

As to where terms "reasonable" or "unreasonable" 
are used. — The use of such terms as "reasonable" or 
"unreasonable" in defining standards of conduct or in pre- 
scribing charges, allowances and the like have been held 
not to render a statute invalid for uncertainty and indefi- 
niteness. N.M. Mun. League, Inc. v. N.M. Envtl. Improve- 
ment Bd., 1975-NMCA-083, 88 N.M. 201, 5389 P.2d 221, 
cert. denied, 88 N.M. 318, 540 P.2d 248. 

Absolute or. mathematical certainty is not re- 
quired in the framing of a statute. N.M. Mun. League, Inc. 
v. N.M. Envtl. Improvement Bd., 1975-NMCA-083, 88 N.M. 
201, 539 P.2d 221, cert. denied, 88 N.M,. 318, 540 P.2d 248. 

Statute, not vague, may be overbroad. — Although 
a statute may pass a vagueness challenge, it may nonethe- 
less be held unconstitutional under overbreadth consider- 
ations. State v. Ramos, 1993-NMCA-089, 116 N.M. 128, 860 
P.2d 765, cert. denied, 115 N.M. 795, 858 P.2d 1274. 

Adoption of child conceived as result of rape. — 
Man convicted of criminal sexual penetration of a child 
had no constitutional right under the due process or equal 
protections clauses of the United States or New Mexico 
constitutions to withhold consent to adoption of the child 
conceived and born as a result of that act. Christian Child 
Placement Serv. of the N.M. Christian Children's Home v. 
Vestal, 1998-NMCA-098, 125 N.M. 426, 962 P.2d 1261. 

Malicious abuse of process. — The tort of malicious 
abuse of process must be construed narrowly in order to 
protect the right of access to the courts. Devaney v. Thrift- 
way Mktg. Corp., 1998-NMSC-001, 124 N.M. 512, 953 P.2d 
277, cert. denied, 524 U,S, 915, 118 S. Ct. 2296, 141 L. Ed. 
2d 157 (1998), 

A public office is not property, and the right to 
hold it is not a vested one. State ex rel. Ulrick v. Sanchez, 
1926-NMSC-060, 32 .N.M. 265, 255 P. 1077. 

Ordering performance of public duty does not 
injure personal or property right. — A public officer 
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who is commanded to perform an official duty suffers 
neither in his personal nor his property rights, and these 
rights alone are safeguarded by the constitution. Board 
of Comm'rs v. District Court of Fourth Judicial Dist., 
1924-NMSC-009, 29 N.M. 244, 223 P. 516. 

Natural parents have no property right in their 
children, and the paramount issue in an adoption pro- 
ceeding is the welfare of the child. Gutierrez v. N.M. Dep't 
of Pub. Welfare, 1964-NMSC-129, 74 N.M. 2738, 393 P.2d 12. 

Guardian may be appointed without notice to 
parent. — Appointment of a guardian of a minor with- 
out giving notice to parent does not violate the due 
process clause. State ex rel. Hockenhull v. Marshall, 
1954-NMSC-045, 58 N.M. 286, 270 P.2d 702. 

Allowance of alimony is not a denial of due pro- 
cess. Bardin v. Bardin, 1947-NMSC-008, 51 N.M. 2, 177 
P.2d 167. 

Navy retirement pay is earned property right. 
— Retirement plans and retirement pay are a mode of 
employee compensation and an earned property right 
which accrues by reason of an individual's years of ser- 
vice in the navy. LeClert v. LeClert, 1969-NMSC-049, 80 
N.M. 235, 453 P.2d 755, overruled by Espinda v, Espinda, 
1981-NMSC-098, 96 N.M. 712, 634 P.2d 1264. 

Conservation laws may not deprive property 
owners of constitutional rights. — The legislature 
may provide by law for the conservation of game animals 
and birds, but only so long as such laws do not deny to one 
having rights in privately owned land the due process or 
equal protection of the laws that the constitution guaran- 
tees to all persons. Allen v. McClellan, 1965-NMSC-094, 
75 N.M. 400, 405 P.2d 405. 

The state game commission may not create a game 
refuge or migratory bird resting ground on private land 
without consent, or without acquiring the necessary inter- 
est in the land by eminent,domain or in such other man- 
ner as is authorized by law, Were it otherwise, the owner 
would be deprived of the right, enjoyed by others in the 
vicinity but outside the refuge, to hunt game on his own 
property and thereby be in violation of the due process 
and equal protection clauses of the constitution. Allen v, 
McClellan, 1965-NMSC-094, 75 N.M. 400, 405 P.2d 405. 

As to vested rights, there are none in a particular 
remedy or procedure. Gray v. Armijo, 1962-NMSC-082, 
70 N.M. 245, 372 P.2d 821. 

Red light camera ordinance. — Where a municipal 
red light camera ordinance provided that vehicle owners 
charged with a violation of the ordinance were entitled to 
receive notice of the violation along with detailed informa- 
tion about the basis for the charge; that vehicle owners 
were entitled to a hearing before an impartial hearing of- 
ficer at no cost; that the municipality had the burden to 
prove the violation; that the vehicle owner was entitled to 
hear and challenge the evidence; that the hearing officer 
was required to render a decision in writing; and that the 
vehicle owner was entitled to appeal the hearing officer's 
decision to district court and to recover costs if the appeal 
was successful, the ordinance did not violate the vehicle 
owner's right to procedural due process. Titus v. City of Al- 
buquerque, 2011-NMCA-038, 149 N.M. 556, 252 P.3d 780, 
cert. quashed, 2011-NMCERT-001, 300 P.3d 1182. 


B, EXERCISE OF POLICE POWERS. 


The police power of the state is paramount, and in 
the proper exercise thereof there may be a limitation in 
the use of or complete destruction of private property in 
order to advance public welfare without the necessity of 
compensation to the owner. Therefore, although utilities 
are permitted to locate their facilities within the public 
way and thereby obtain certain rights for limited pur- 
poses, these rights are subordinate to the rights of the 
traveling public and are subject to a reasonable exercise of 
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the police power. State ex rel. State Hwy. Comm'n v. Town 
of Grants, 1960-NMSC-004, 66 'N.M. 355, 348 P.2d 274. 

Salus populi est suprema lex represents the highest 
power possessed by the state. When properly invoked, all 
other guaranties, public or private, must yield. Gomez v. 
City of Las Vegas, 1956-NMSC-021, 61 N.M. 27, 293 P.2d 
984 (garbage collection ordinance upheld), 

Police power must be exercised reasonably and 
not arbitrarily. — Former statutes dealing with licensing 
of contractors (Laws 1939, ch. 197, §§ 1, 8, 14 and 17, now 
repealed) were not unconstitutional under this section, 
since legislature may enact laws in exercise of its police 
powers which are not so unreasonable or arbitrary as to 
amount to confiscation of property or denial of right to en- 
gage in a particular trade, occupation or profession. Kaiser 
v. Thomson, 1951-NMSC-087, 55 N.M. 270, 232 P.2d 142. 

All property and property rights are held subject to the 
fair exercise of the police power ofa municipality, and a rea- 
sonable regulation enacted for the benefit of public health, 
convenience, safety or general welfare is not an unconsti- 
tutional taking of property without due process. Green v. 
Town of Gallup, 1941-NMSC-050, 46 N.M. 71, 120 P.2d 619 
("Green River" ordinance held valid); Mitchell v. City of 
Roswell, 1941-NMSC-007, 45 N.M. 92, 111 P.2d 41 (pro- 
hibiting keeping animals in restricted district held valid). 

Section 77-17-12 NMSA 1978, requiring one killing a bo- 
vine to preserve its hide unmutilated for 30 days, is a rea- 
sonable police regulation and not a deprivation of property 
without due process. State v. Walker, 1929-NMSC-050, 34 
N.M. 405, 281 P, 481. 

Garbage collection. — Defendant was not deprived of 
his property without due process by being required to pay 
the assessments where he received benefits in the collec- 
tion and disposal of garbage from other premises in the 
community. The problem involved being a health problem, 
its solution bound defendant as well as other members of 
the community. Under 3-48-3 NMSA 1978, plaintiff can 
enforce the general system. City of Hobbs v. Chesport, 
Ltd., 1966-NMSC-158, 76 N.M. 609, 417 P.2d 210, 

Contract for garbage disposal. — The ordinance 
under which a city acted by resolution to authorize a 
contract for garbage disposal with a sanitation company 
was a police measure involving the health and welfare of 
all members of the community and not a violation of due 
process or equal protection as to persons engaged in the 
business of hauling garbage. Gomez v. City of Las Vegas, 
1956-NMSC-021, 61 N.M. 27, 293 P.2d 984. 

Public nuisance may be enjoined. — Equity has 
power to enjoin a public nuisance, even though in do- 
ing so it may incidentally restrain the violation of a 
penal provision, and the constitutional guarantees are 
not violated thereby. State ex rel. Marron v. Compere, 
1940-NMSC-041, 44 N.M. 414, 103 P.2d 273 (unlawful 
practice of medicine). 

Keeping citizens out of hospitals and off relief is 
proper. — Both hospitals and relief rolls are crowded, 
and it is a proper exercise of police power for the legisla- 
ture to enact statutes which would tend to keep citizens 
out of the one and off of the other. City of Albuquerque v. 
Jones, 1975-NMSC-025, 87 N.M. 486, 535 P.2d 1337. 

Motorcycle helmets. — A city ordinance which re- 
quires the operator of a motorcycle to wear an approved 
safety helmet is an appropriate exercise of the city's police 
power and therefore is constitutional. City of Albuquerque 
v, Jones, 1975-NMSC-025, 87 N.M. 486, 585 P.2d 1337. 

Power to select type of helmet may be delegated. 
— The delegation to the commissioner of motor vehicles 
of the power to determine what type of helmet should be 
worn under an ordinance mandating the wearing of ap- 
proved safety helmets by motorcycle operators did not de- 
prive the appellee of due process, nor did the fact that the 
state commissioner of motor vehicles adopted the stan- 
dards determined by the testing of a third person make 
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such testing unreasonable. City of Albuquerque v. Jones, 
1975-NMSC-025, 87 N.M. 486, 535 P.2d 1337. 

Nondiscriminatory economic policy may be en- 
forced. — A state is free to adopt an economic policy that 
may reasonably be deemed to promote the public wel- 
fare and may enforce that policy by appropriate legisla- 
tion without violation of the due process clause so long 
as such legislation has a reasonable relation to a proper 
legislative purpose and is neither arbitrary nor discrimi- 
natory. Rocky Mt. Whsle. Co. v. Ponca Whsle. Mercantile 
Co., 1961-NMSC-015, 68 N.M. 228, 360 P.2d 643, appeal 
dismissed, 368 U.S, 31, 82 S. Ct. 145, 7 L. Ed. 2d 90 (1961). 

Unreasonable regulation violates due process. 
— An act which, under guise of regulation, constitutes 
an unreasonable exercise of police power violates due 
process. State ex rel. N.M. Dry Cleaning Bd. v. Cauthen, 
1944-NMSO-047, 48 N.M. 436, 152 P.2d 255. 

Treatment of electric utility's interest in generat- 
ing facility, — Exclusion of an electric utility's interest 
in a generating facility from its rate base, coupled with 
the public service commission's refusal to decertify the 
facility, did not violate the due process provisions or the 
takings clauses of the New Mexico and United States 
constitutions. Public Serv. Co. v. Public Serv. Comm'n, 
1991-NMSC-083, 112 N.M. 379, 815 P.2d 1169. 

Ordinance banning pit bulls. — Village ordinance 
banning possession of American pit bull terriers was rea- 
sonably related to protecting the health and safety of the 
residents of the village; thus, the ordinance did not vio- 
late substantive due process. Garcia v. Village of Tijeras, 
1988-NMCA-090, 108 N.M. 116, 767 P.2d 355, cert. denied, 
107 N.M. 785, 765 P.2d 758. 

Village ordinance banning American pit bull terriers, be- 
ing a proper exercise of the village's police power was not 
a deprivation of property without due process even though 
it allowed for the destruction of private property. Garcia v. 
Village of Tijeras, 1988-NMCA-090, 108 N.M. 116, 767 P.2d 
355, cert. denied, 107 N.M: 785, 765 P.2d 758. 


C. REGULATION OF BUSINESSES 
AND PROFESSIONS. 


Statute fixing maximum hours may be unconsti- 
tutional. — Portion of Laws 1933, ch. 149, which pro- 
hibited labor by male employees in mercantile establish- 
ments for more than eight: hours in a day or 48 hours 
in a week of‘six days was unconstitutional as violating 
liberty guaranteed by this provision, State v. Henry, 
1933-NMSC-080, 37 N.M. 536, 25 P.2d 204, 90 A.L.R. 805 
(1933), but see Sections 50-4-13 to 50-4-18 NMSA 1978 
and notes thereto. 

Terms of probation imposed on physician held not 
vague. — One of the terms of probation imposed by the 
board on a physician found guilty of unprofessional con- 
duct for falsely prescribing demerol for the alleged use of 
another when in fact the drug was for his own use was 
that he not take or have in his possession "any dangerous 
drugs" without the consent of his psychiatrist. The physi- 
cian thereafter prescribed the drug ritalin for a patient and 
diverted some of it for his own use. It was held that when 
the board revoked the physician's license for violating his 
probation, and that under the facts the terms thereof were 
not unconstitutionally vague. McDaniel v. N.M. Bd. of Med. 
Exam'rs, 1974-NMSC-062, 86 N.M. 447, 525 P.2d 374. 

Enactments relating to health. — Statute authoriz- 
ing fixing minimum prices for barber work (former 61-17- 
37 NMSA 1978) had a direct relation to fulfillment of sani- 
tary conditions required in barbershops for health of public, 
and did not violate due process. Arnold v. Board of Barber 
Exam'rs, 1941-NMSC-003, 45 N.M. 57, 109 P.2d 779. 

The right to practice a profession or vocation is 
a property right. Roberts v. State Bd. of Embalmers & 
Funeral Dirs., 1967-NMSC-257, 78 N.M. 536, 434 P.2d 61. 
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Business or profession affecting welfare and 
health may be regulated. — The question of monopoly 
and restraint of trade must yield to a more important 
consideration, that of reasonably exercising the police 
power over a business or profession having a vital rela- 
tionship to public welfare and health. State v. Collins, 
1956-NMSC-046, 61 N.M. 184, 297 P.2d 325. 

Professional license application procedures. — A 
constitutional due process analysis under 61-1-3 NMSA 
1978, governing application for a professional or occupa- 
tional license, must consider and balance three factors: 
(1) the private interest affected, (2) the risk of an erro- 
neous deprivation of the interest with the procedures 
used, and (3) the government's interest, including the fis- 
cal and administrative burdens of providing additional 
procedures. Rex, Inc. v. N.M. Mfg. Housing Committee, 
2003-NMCA-134, 134 N.M. 533, 80 P.3d 470. 

Due process was not violated by issuance of do- 
mestic well permits. — Where plaintiff owned adju- 
dicated surface rights in the Mimbres basin to irrigate 
plaintiffs farm; the Mimbres basin was a fully appropri- 
ated and adjudicated basin and the state engineer had 
declared the basin closed; plaintiff claimed that 72-12-1.1 
NMSA 1978 violated due process, because it authorized 
the state engineer to issue domestic well permits without 
determining the availability of unappropriated water and 
that the domestic wells authorized by the permits would 
necessarily impair senior water users; the state engineer's 
regulations provided that domestic well permits were 
subject to priority administration; and plaintiff failed to 
show how the issuance of domestic well permits caused, 
or would cause, any actual impairment of plaintiff's water 
rights, 72-12-1.1 NMSA 1978 did not facially violate plain- 
tiffs due process rights. Bounds v. State ex rel. D'Antonio, 
2013-NMSC-037, aff'g 2011-NMCA-011, 149 N.M. 484, 
252 P.3d 708. 

Prohibiting banking by those not organized un- 
der law is constitutional. — Former State Banking 
Act (Laws 1915, ch. 67, now repealed) did not violate due 
process of law where it prohibited engaging in banking 
business to all except those organized under its provi- 
sions. First Thrift & Loan Ass'n v. State ex rel. Robinson, 
1956-NMSC-099, 62 N.M. 61, 304 P.2d 582. 

Limiting number of insurance agents in town vio- 
lates due process. — Statute (Laws 1925, ch. 135, § 69) 
prohibiting more than one agent of fire insurance company 
in each town offended against due process and special 
privileges clauses of the constitution. Franklin Fire Ins. Co, 
v. Montoya, 1926-NMSC-055, 32 N.M. 88, 251 P. 390. 

Right to practice law is not absolute. — Granting 
that membership in the legal profession is a species of 
property, as that word is employed in the constitution, the 
right to its enjoyment is not absolute and unfettered by 
any mode of regulation. Schware v. Board of Bar Exam'rs, 
1955-NMSC-081, 60 N.M. 304, 291 P.2d 607, rev'd, 353 
US. 232, 77 S. Ct. 752, 1 L. Ed. 2d 796 (1957). 

Provision as to prescribing qualifications of mu- 
nicipal judges is not discriminatory. — Section 35- 
14-3 NMSA 1978 on its face is not discriminatory and 
does not present an equal protection problem, since 
New Mexico's scheme does not establish classes of mu- 
nicipalities, some of which must have attorney judges 
and others which do not, and once a New Mexican mu- 
nicipality has determined the minimum educational and 
other qualifications for its municipal court judges, all 
defendants in that municipality are tried by judges that 
have met these qualifications, so that at the individual 
municipal court level there is equal treatment for all de- 
fendants with respect to the judges having satisfied the 
same qualifications. Furthermore, in New Mexico there 
exists an ameliorative feature which insures that if de- 
fendants tried before a nonattorney municipal judge 
want to have an attorney judge, then after trial or upon 
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a nolo contendere or a guilty plea they could seek an 
immediate trial de novo in district court before an at- 
torney judge. Tsiosdia v, Rainaldi, 1976-NMSC-011, 89 
N.M. 70, 547 P.2d 553. 

Educational qualifications may be imposed on 
bar applicants. — The educational qualifications re- 
quired of applicants before they are permitted to practice 
law in New Mexico do not violate the fourteenth amend- 
ment or this section, either in regard to the clause requir- 
ing due process of law or that providing for equal protec- 
tion of the laws. Henington v. State Bd. of Bar Exam 'rs, 
1956-NMSC-001, 60 N.M. 393, 291 P.2d 1108. 

Failure to pass examination justifies denying ad- 
mission to bar. — When one fails to pass an appropri- 
ate and properly administered bar examination, it is not 
unreasonable to say that he has demonstrated his lack of 
proficiency in law so as to justify denying him the right 
to be admitted to the bar. Accordingly, there has been no 
denial of due process or equal protection. In re Pacheco, 
1973-NMSC-101, 85 N.M. 600, 514 P.2d 1297. 

Due process not denied without full hearing. 
There is a rational basis for according an applicant a full 
due process hearing in the area of character. determina- 
tions, and denying such full hearing on the matter of the 
validity of determinations as to intellectual and learning 
qualifications arrived at by examination or testing in ac- 
cordance with recognized procedures and, therefore, peti- 
tioner was not denied due process or equal protection of 
the law by the lack of a full hearing concerning his failure 
of the bar examination. In re Pacheco, 1973-NMSC-101, 85 
N.M. 600, 514 P.2d 1297. 

Right to take bar examination may be denied 
for lack of good character. — The requirement of for- 
mer Rule III of the rules governing admission to the bar 
of New Mexico, which provided "that the board of bar 
examiners may decline to permit any such applicant to 
take the [bar] examination when not satisfied of his good 
moral character," which in the same or similar language 
is universal in this country, could not seriously be chal- 
lenged as unreasonable. Schware v. Board of Bar Exam'rs, 
1955-NMSC-081, 60 N.M. 304, 291 P.2d 607, rev'd, 353 
U.S. 232, 77 S. Ct. 752, 1 L. Ed. 2d 796 (1957) see now 
Rules 15-103 and 15-302 NMRA. 

Applicant may be required to furnish character 
affidavit. — Applicant to take the New Mexico bar exam- 
ination had to be shown to be a person of good moral char- 
acter before he was eligible to take the bar examination, 
and requiring him to submit an affidavit of an attorney 
of New Mexico to that effect did not violate this section. 
Henington v. State Bd. of Bar Exam'rs, 1956-NMSC-001, 
60 N.M. 398, 291 P.2d 1108; see now Rules 15-103 and 15- 
302 NMRA. 

Qualifications required must be connected with 
fitness to practice. — Petitioner was refused admission 
to the New Mexico’ bar examination by the board of bar ex- 
aminers. He later requested a formal hearing on the denial 
of his application. At the hearing, the board told him for 
the first time why it had refused permission. Its reasons 
were: (1) use of aliases by the applicant; (2) former connec- 
tion with subversive organizations; and (3) his record of ar- 
rests, thus failing to satisfy the board as to the requisite 
moral character for admission to the bar of New Mexico. 
He appealed to the New Mexico supreme court; the denial 
was upheld. However, the United States supreme court re- 
versed, holding that a state cannot exclude a person from 
the practice of law or from any other occupation in a man- 
ner or for reasons that contravene the due process or equal 
protection clause of the fourteenth amendment. A state can 
require high standards of qualification, such as good moral 
character or proficiency in its law, before it admits an appli- 
cant to the bar, but any qualification must have a rational 
connection with the applicant's fitness or capacity to prac- 
tice law. Schware v. Board of Bar Exam'rs, 353 U.S. 282, 
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77 S. Ct. 752, 1 L, Ed. 2d 796, 64 A.L.R.2d 288 (1957), rev'g 
1955-NMSC-081, 60 N.M. 304, 291 P.2d 607. 


dent's contentions that, in some way, he had been denied 
procedural and substantive due process of law and equal 
protection of the law has no validity where the conduct 
charged against him is wholly and entirely concerned with 
his activity as an attorney. Jn re Nelson, 1969-NMSC-012, 
79 N.M. 779, 450 P.2d 188. 

Jockey's license is not vested right. — The license 
granted a jockey is a privilege similar to that granted to 
owners and trainers; it is not a vested right within the 
meaning of the due process clause of the state and fed- 
eral constitutions, State Racing Comm'n v. McManus, 
1970-NMSC-134, 82 N.M. 108, 476 P.2d 767. 

Liquor license is not a vested right. — A liquor li- 
cense is a privilege and not property within the meaning 
of the due process and contract clauses of the constitu- 
tions of New Mexico and the nation, and in them licens- 
ees have no vested property rights. Baca v. Grisolano, 
1953-NMSC-028, 57 N.M. 176, 256 P.2d 792. 

Door-to-door solicitation may be prohibited. — 
Frequent ringing of door bells of private residences by 
itinerant solicitors may in fact be a nuisance, and a lo- 
cal ordinance prohibiting such activity is not an uncon- 
stitutional taking of property. Green v: Town of Gallup, 
1941-NMSC-050, 46 N.M. 71; 120 P.2d 619. 

No denial of due process. — Where human services 
department executives contracted with managed care or- 
ganizations in such a way that resulted in pharmacists 
being paid a dispensing fee of less than the statutory 
amount of $3.65, the pharmacists were not denied due 
process by the state because the pharmacists were being 
paid the dispensing fee under contracts the pharmacists 
voluntarily entered into with the managed care organiza- 
tions, and because the violation of the substance of the 
state law is not a violation of a procedural guarantee. 
Starko, Inc. v, Gallegos, 2006-NMCA-085, 140 N.M. 136, 
140 P.3d 1085, cert. denied, 2006-NMCERT-007, 140 N.M. 
279, 142 P.3d 360. 

No denial of due process at pre-termination stage. 
— Procedural due process does not require the state to 
provide an employee with an impartial decisionmaker at 
the pre-termination stage of proceedings, as long as the 
employee is given access to a neutral post-termination tri- 
bunal that can resolve charges of improper motive. Wood 
uv, City of Alamogordo, 2015-NMCA-059. 

Where plaintiff employee of the Alamogordo, depart- 
ment of public safety elected early retirement rather than 
being terminated from his employment when he became 
the subject of domestic abuse allegations, plaintiff's proce- 
dural due process rights were not violated even though his 
employer made statements demonstrating bias, because 
plaintiff was not entitled to an impartial decisionmaker 
at the pre-termination stage and plaintiff's employer 
was the person in the best position to know the charges 
against plaintiff and whether termination was warranted. 
Wood v, City of Alamogordo, 2015-NMCA-059. 

No denial of procedural due process. — Where 
plaintiff, who was a certified nurse aide, was terminated 
by a health care facility for abusing residents of the fa- 
cility; the department of health notified plaintiff that it 
had found the allegation to be valid; a hearing officer 
found that plaintiff had abused residents of the facility; 
the secretary of the department reviewed the hearing of- 
ficers' report and ordered that plaintiff's name be placed 
on the nurse registry, effectively ending plaintiff's abil- 
ity to find employment as a certified nurse aide; the de- 
partment's regulations applicable to employees required 
a determination of the severity of abuse for purposes 
of deciding if an employee was to be placed on the reg- 
istry; the regulations applicable to nurse aides did not 
require a determination of the severity of abuse and 
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defined "abuse" to. include conduct likely to cause harm 
to residents; and plaintiff claimed that plaintiff had been 
denied procedural due process because the regulations 
did not provide for an assessment of the severity of the 
alleged abuse or the impact of the abuse on the residents 
which created a risk of erroneous deprivation of plain- 
tiffs property interest in continuing employment as a 
nurse aide, the regulations did not deprive plaintiff of 
procedural due process because the definition of "abuse" 
was sufficiently specific to put plaintiff on notice of the 
conduct that constituted abuse and plaintiff's conduct 
underwent three stages of review before the finding of 
abuse was placed on the registry. Victor v. N.M. Dep't of 
Health, 2014-NMCA-012, 

Summary suspension provision of the Liquor 
Control Act violates procedural due process guar- 
antees. — Under the summary suspension provision, 
Laws 1981, ch. 39, § 103, of the Liquor Control Act, the di- 
rector is given power to summarily suspend a license and 
shut down a business without giving notice or requiring 
a hearing. This provision violates procedural due process 
guarantees under the New Mexico Constitution. Chronis 
v. State ex rel. Rodriguez, 1983-NMSC-081, 100 N.M. 342, 
670 P.2d 953. 


D. TAXATION. 


Notice as to the amount of taxation is an essential 
due process requirement in the collection of property 
taxes. In re Miller, 1975-NMCA-116, 88 N.M. 492, 542 P.2d 
1182, rev'd, 1976-NMSC-039, 89 N.M. 547, 555 P.2d 142. 

The guarantee against the taking of property without 
due process of law, in taxation proceedings, has to do with 
the essentials of taxation only. All other matters are for 
the legislature, subject only to the principle that the 'tax- 
payer must have notice and opportunity to be heard as to 
the amount of the charge, either before or after the tax 
lien is fixed. Maxwell v. Page, 1918-NMSC-002, 23 N/M. 
356, 168 P. 492, 5 A.L.R. 155 (1917), 

Due process does not require regulations listing 
procedures and methods of valuation. — Taxpayer 
was not denied due process because the former property 
tax department did not adopt regulations that listed the 
procedures to be followed and identified the methods of 
valuation in general use by the department and the ap- 
plicable factors to be included in determining the value of 
property, since the amended statute did not require regu- 


’ lations, and taxpayer had the right of discovery by deposi- 
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tion of all the facts necessary to defend the assessed valu- 
ation of its property. Peterson Properties v. Valencia Cnty. 
Valuation Protests Bd., 1976-NMCA-043, 89 - M. 239, 549 
P.2d 1074, 

Evidence as to one of two Catenion methods 
may Where former 72-29-5 B, 1953 
Comp., fixed two giethads of determining market value, 
namely sales of comparable property and the application 
of generally accepted appraisal techniques, taxpayer's of- 
fer of evidence of a valuation of comparable property was 
not relevant and exclusion of such evidence did not deny 
taxpayer of due process. Peterson Properties v. Valencia 
Cnty. Valuation Protests Bd., 1976-NMCA-048, 89 N.M. 
239, 549 P.2d 1074, 

Distinction may be. made in assessing subdi- 
vided and unsubdivided agricultural land. — Dis- 
tinction drawn by former 72-2-14.1, 1953 Comp., be- 
tween subdivided and unsubdivided agricultural land, 
for tax valuation purposes, did not offend N.M. Const., 
art. VIII, § 1, and did not violate due process. Property 
Appraisal Dep't v. Ransom, 1973-NMCA-015, 84 N.M: 
637, 506 P.2d 794. 

Due process not violated by tax officials. — Geatas 
tion and revenue department did not violate taxpayer's 
right to due process by: (1) making an assessment before 
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the taxpayer provided pertinent records; (2) targeting the 
taxpayer because it had no history of reporting compen- 
sating taxes; and (3) delaying 18 months from the time of 
an audit notice to the time of the field audit. Vivigen, Inc. 
v. Minzner, 1994-NMCA-027, 117 N.M. 224; 870 P.2d 1382. 

Reasonable classifications in imposing privi- 
lege or excise taxes are permissible. — Reasonable 
classifications allowing the imposition of privilege taxes 
by the legislature does not deny equal protection or due 
process. Sunset Package Store, Inc. v. City ‘of Carlsbad, 
1968-NMSC-105, 79 N.M. 260, 442 P.2d 572 (municipal 
license tax on sellers of alcoholic liquors). 

It is for the legislature to adopt classifications for the 
imposition of excise taxes as it may deem proper, and any 
reasonable classification cannot be held to deny equal 
protection or due process. Edmunds v. Bureau of Revenue, 
1958-NMSC-112, 64 'N.M, 454, 330 P.2d 181. : 

Taxes on gasoline sales by both city and state 
are constitutional. — Former Municipal Code sections 
(Laws 1931, ch. 159) authorizing munieipalities to levy 
tax on gasoline sales in addition to the state excise tax 
were not obnoxious to due process or equal protection or 
any other provision of the constitution as double taxation. 
Cont'l Oil Co. v. City of Santa Fe, 1982-NMSC-064, 36 
N.M. 348, 15 P.2d 667, © cage 

Taxation of dividends from foreign subsidiaries. 
— As relevant to the right of a state to tax dividends from 
foreign subsidiaries, due process requires that the income 
attributed to a state for tax purposes be rationally related 
to values connected with the taxing state. MW. Woolworth 
Co, v. Taxation & Revenue Dep't, 458 U.S. 354, 102'S. Ct. 
3128, 73 L. Ed. 2d 819, reh'g denied, 459 U.S. 961, 103 S. 
Ct. 274, 74 L. Ed. 2d 213 (1982). 

State may take property for failure to pay taxes. 
— When the requirements of notice and hearing have 
been met, there is no denial of due process where the title 
to property is taken by the state for failure of the taxpayer 
to pay taxes, and this is particularly true when there 
has been a failure to redeem within the period of grace 
allowed therefor. State v. Thomson, 1969-NMSC-006, 79 
N.M. 748, 449 P.2d 656. 

It is not a taking of property without due process to 
deed ‘property to state after a delinquent tax sale. Yates 
v. Hawkins, 1942-NMSC-029, 46 N.M. 249, 126 P.2d 476. 

Notice of tax sale. — When the state taxation and rev- 
enue division holds a tax sale, that is a taking of property 
by the government, and the notice of such taking must 
comply with minimum due process standards under the 
United States and New Mexico constitutions. Patrick v. 
Rice, 1991-NMCA-063, 112 N.M. 285, 814 P.2d 463, cert. 
denied, 112 N.M. 308, 815 P.2d 161. 

Notice of tax sale was constitutionally inadequate 
where, although the state taxation and revenue division 
complied with statutory notice requirements, it failed to 
conduct a diligent search for the taxpayers' reasonably as- 
certainable new address. Patrick v. Rice, 1991-NMCA-068, 
112 N.M. 285, 814 P.2d 463, cert. denied, 112 N.M. 308, 
815 P.2d 161. 

The notice of a tax sale was constitutionally inadequate 
under both the United States and New Mexico constitu- 
tions, since the notice was mailed only to the’ taxpayer's 
old address, the notice was returned with a stamp indi- 
cating that the forwarding address had expired, and the 
new location of the taxpayer was reasonably ascertainable 
since she had submitted a change of address to the county 
assessor. Hoffman v. State Taxation & Revenue Dep't, 
1994-NMCA-082, 117 N.M. 263, 871 P.2d 27. 

Notice to parties affected by tax sale. — Due pro- 
cess requires that the state must provide notice of sale to 
parties whose interest in property would be affected by a 
tax sale, as long as that information is reasonably ascer- 
tainable. Brown v. Greig, 1987-NMCA-096, 106 N.M. 202, 
740 P.2d 1186, cert. denied, 106 N.M. 174, 740 P.2d 1158. 
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Where county tax officials and the property tax divi- 
sion were placed on notice that notices to a taxpayer 
were returned as undeliverable, but they did not check 
the estate tax records on file in the division's office, 
which would have indicated that the taxpayer had died 
and that a personal representative of the decedent's es- 
tate had been appointed, along with sufficient informa- 
tion whereby the name and address of the representative 
was readily ascertainable, the failure of the division to 
notify the representative invalidated the subsequent tax 
sale. Fulton v. Cornelius, 1988-NMCA-057, 107 N.M. 362, 
758 P.2d 312. 


__E, NOTICE OF JUDICIAL AND 
ADMINISTRATIVE PROCEEDINGS. 


Failure to provide notice of dates of noncompli- 
ance with court order. — Where, ina divorce action, 
the court entered an order which established the hus- 
band’s periods of responsibility with the party's child, 
the husband filed a motion for an order to show cause 
why the wife should not be held in contempt for refus- 
ing to comply with the court's order on specific dates; 
at the hearing on the order to show cause, the husband 
asserted that the wife had refused to comply with the 
court's order on additional dates that were not included 
in the husband's motion; the wife was not provided with 
notice prior to the hearing of the additional dates of non- 
compliance; and the district court found the wife in con- 
tempt for failing to comply with the court's order on the 
additional dates, the wife's due process right to notice 
was violated and the district court erred when it held the 
wife in contempt for failing to comply with the schedul- 
ing order. Papatheofanis v, Allen, 2009-NMCA-084, 146 
N.M..840, 215 P.3d 778. 

Notice of proceeding on oil well spacing increase 
application. — A proceeding on an oil and gas estate les- 
see's application for an increase in oil well spacing was 
adjudicatory, and the lessor was entitled to actual notice 
under the due process requirements of the New Mexico 
and United States constitutions. Uhden v. New Mexico Oil 
Conservation Comm'n, 1991-NMSC-089, 112 N.M. 528, 
817 P.2d 721. 

Service of process statute may be applied ret- 
roactively. — Service of process statute is procedural 


- in nature, and retrospective application does not affect 
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substantial rights in violation of the constitution. Gray v. 
Armijo, 1962-NMSC-082, 70 N.M. 245, 372 P.2d 821. 

Erroneous decision does not alone violate due 
process. — State cannot be deemed to have violated 
due process simply because one of its courts, while act- 
ing within its jurisdiction, has made an erroneous deci- 
sion. State v. Orfanakis, 1916-NMSC-041, 22 N.M. 107, 
159. P. 674, 

All affected by decree must have notice and hear- 
ing. — Due process requires that all who may be bound 
or affected by a decree are entitled to notice and hear- 
ing, so that they may have their day in court. State ex rel. 
Reynolds v, Lewis, 1973-NMSC-035, 84 N.M. 768, 508 P.2d 
577; State ex rel. Reynolds v, Allman, 1967-NMSC-078, 
78 N.M. 1, 427 P.2d 886; City of Albuquerque v. Reynolds, 
1962-NMSC-173, 71 N.M. 428, 379 P.2d 73. 

Lack of notice or hearing denies due process. — 
Court denied attorney due process of law by entering the 
judgment of contempt 26 days after the events involved, 
without notice or hearing. Wollen v. State, 1974-NMSC-009, 
86 N.M. 1, 518 P2d-960, overruled by State v. Stout, 
1983-NMSC-094, 100 N.M. 472, 672 P.2d 645. 

Under former juvenile code father ordered to attend 
daughter's delinquency hearing as a witness was de- 
nied due process when he was ordered at that hearing 
to pay support, since he had neither been advised that 
a judgment might be rendered against him, nor given 
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opportunity to be heard. Jn re Downs, 1971-NMSC-023, 82 
N.M. 319, 481 P.2d 107. 

The right to enjoin a party from seeking equitable relief 
in another court may be exercised in a proper case by a 
court having jurisdiction in order that its processes not 
be frustrated and to give complete relief, but it was er- 
ror for the court in the instant case, without application 
or hearing, to restrain the appellant from proceeding in 
any other action in any other court as he may be advised 
under the circumstances disclosed by the record. Porter v. 
Robert Porter & Sons, 1961-NMSC-010, 68 N.M. 97, 359. 
P.2d 184 (not deciding whether any other circumstances 
would make injunction proper). 

A proposed plan of distribution of community grant 
land disclosed a pronounced absence of primary and el- 
emental concepts of due process and equal protection of 
the laws, in violation of constitutional guaranties existing 
in favor of owners of the beneficial interest in the common 
lands of the grant, where no appearance was entered by 
anyone representing absent "heirs", there was no autho- 
rization of the published notice nor compliance with the 
rules of civil procedure as to publication and no provision 
was made for determining who were the true owners or 
their "heirs", Armijo v. Town of Atrisco, 1957-NMSC-045, 
62 N.M. 440, 312 P.2d 91. 

Failure -to give notice pursuant to Rule 55(b), N.M.R. 
Civ..P., (now Rule 1-055 B NMRA) providing for entry of 
a default judgment, coupled with the giving of a default 
judgment without hearing or notice of hearing, when 
matters stood at issue, constitutes a violation of the due 
process clause of this section. Adams & McGahey v. Neill, 
1954-NMSC-116, 58.N.M, 782, 276 P.2d 913, 

Lack of notice of default judgment. — A district 
court is not required by Rule 1-055(B), or by due process 
of law to set aside for lack of notice default judgments en- 
tered against a defendant who failed to appear in the ac- 
tion after being personally served with process, Rodriguez 
v. Conant, 1987-NMSC-040, 105 N.M. 746, 737 P.2d 527. 

Notice of damages hearing. — Having failed to ap- 
pear and to put matters in issue, defendant was not en- 
titled to, notice of the damages hearing on constitutional 
grounds, Rodriguez v. Conant, 1987-NMSC-040, 105 N.M. 
746, 737 P.2d 527. 

Prejudgment taking of property without notice 
and hearing is unconstitutional. — Former New Mex- 
ico replevin statutes, insofar as they provided for a pre- 
judgment taking of property without notice and hearing, 
were unconstitutional as a violation of the constitutional 
prohibition of taking property without due process of law. 
Montoya v. Blackhurst, 1972-NMSC-058, 84 N.M. 91, 500 
P.2d 176. 

Modification of judgment not sought or con- 
sented to. — Notice and a fair hearing must be afforded 
both parties to meet the requirements of due process, and 
therefore a court cannot modify a judgment when neither 
party has sought such relief and the issue has not been 
implicitly or explicitly consented to by the parties. Where 
the husband did not seek a modification of alimony, and 
neither party consented to a modification, the trial court's 
improper modification of future alimony was reversible 
error, Corliss v. Corliss, 1976-NMSC-023, 89 N.M. 235, 549 
P.2d 1070. 

Embodied in the term "procedural due process" 
is the opportunity to be heard and to present any de- 
fense, In re Miller, 1975-NMCA-116, 88 N.M. 492, 542 P2d 
1182, rev'd, 1976-NMSC-039, 89 N.M. 547, 555 P.2d 142. 

Notice and hearing must be provided. — Laws 
relating to community ditches (Laws 1915 §§ 5739 to 
5743) were unconstitutional in that they made no provi- 
sion for notice to owner of meeting of appraisers for pur- 
pose of fixing damages, nor for opportunity to be heard 
thereon. Janes v. West Puerto de Luna Community Ditch, 
1917-NMSC-080, 23 N.M. 495, 169 P. 309. 
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Statute may give adequate constructive notice. — 
A statute (Laws 1913, ch. 84, § 18) which fixed the time 
at which the state board of equalization should meet and 
which gave it power to increase or decrease values with- 
out giving actual notice to the persons affected thereby 
was constructive notice of legal or lawful action taken. 
W.S. Land & Cattle Co. v. McBridge, 1923-NMSC-010, 28 
N.M., 487, 214 P. 576. 

Constructive service proper where names and 
addresses of defendants are not reasonably ascer- 
tainable. — In a collateral attack on a 1948 quiet title 
judgment in San Juan county, in which service of process 
was accomplished by publication in.a weekly newspaper, 
and where the plaintiffs in the 1948 complaint alleged 
that after diligent search and inquiry, they had been un- 
able to learn or determine the names, places of residence, 
addresses and whereabouts of any unknown heirs of any 
deceased defendants or if any defendants were still liv- 
ing and residing in New Mexico, they could not be located 
because they had secreted themselves so that personal 
service of process could not be effected, and where the 
return of service completed by the sheriff of San Juan 
county indicated that after diligent search and inquiry, 
any predecessors-in-interest could not be located and per- 
sonally served with process, the district court correctly 
found that the suit in this case constituted an improper 
collateral attack on the 1948 judgment quieting title in 
defendants' predecessors-in-interest, because construc- 
tive notice given in the underlying case was sufficiently 
reasonably calculated under the circumstances as they 
existed in 1948; constructive service of process by publi- 
cation satisfies due process if the names and addresses 
of the defendants to be served are not reasonably ascer- 
tainable. T.-H. McElvain Oil & Gas Ltd. P'ship v. Benson- 
Montin-Greer Drilling Corp., 2017-NMSC-004, rev'g 
2015-NMCA-004, 340 P.3d 1277. 


F, JUDICIAL AND ADMINISTRATIVE 
PROCEEDINGS. 


Amount of punitive damages. — Where the nineteen- 
year-old decedent backed into an unfenced, unprotected 
natural gas wellhead operated by the defendant and was 
burned to death and the defendant knew that there was a 
hazard of someone colliding with the wellhead, knew that 
if that happened excruciating bodily harm and death could 
result, knew that the well site was in a highly traveled area, 
and knew that erecting a barricade or fence would prevent 
the hazard, but chose not to barricade the well site, the de- 
fendant's conduct evinced indifference and a reckless disre- 
gard for the safety of the public that warranted significant 
punitive damages and the ratio of punitive damages to com- 
pensatory damages of 6.76 to 1 did not violate due process. 
Jolley v. Energen Resources Corp., 2008-NMCA-164, 145 
N.M. 350, 198 P.3d 376, cert. denied, 2008-NMCERT-011, 
145 N.M. 581, 202 P.3d 124, cert. denied, 556 U.S, 1129, 129 
S. Ct, 1633, 173 L. Ed. 2d 998 (2009). 

Procedural defects in award of punitive damages. 
— Where plaintiffs brought claims against defendants 
for breach of a mortgage contract, wrongful foreclosure, 
breach of the covenant of good faith and fair dealing, vio- 
lations of the Unfair Practices Act, violations of the Home 
Loan Protection Act (HLPA), and for attorney fees and pu- 
nitive damages, in connection with a mortgage accidental 
death insurance policy and defendants' related misappli- 
cation of payments and foreclosure on the insured mort- 
gage, and where, following a bench trial, the district court 
found in favor of plaintiffs on all claims except the HLPA 
claim, and awarded actual damages and costs as well as 
punitive damages in the amount of $2,500,000 and post- 
judgment interest of 15% on the punitive damage award, 
the district-court abused its discretion in its award of pu- 
nitive damages, because the district court did not address 
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the relationship between plaintiffs' actual damages and 
the punitive damages awarded and failed to consider the 
amount that would accomplish but not exceed New Mex- 
ico's goals of punishment and deterrence. Dollens v. Wells 
Fargo Bank, 2021-NMCA-039. 

Substantive due process requirements for an 
award of punitive damages. — Whether a punitive 
damages award meets substantive due process require- 
ments takes into consideration the degree of reprehensi- 
bility of the defendant's misconduct, the disparity between 
the harm, or potential harm, suffered by the plaintiff and 
the punitive damages award, and the difference between 
the punitive damages awarded by the jury and the civil 
and criminal penalties authorized or imposed in compara- 
ble cases, The considerations are listed in descending or- 
der of importance: the first is the most important indicium 
of the reasonableness of a punitive damages award, and 
the last is the least important indicium. Dollens v. Wells 
Fargo Bank, 2021-NMCA-039. 

Procedural defects in award of punitive damages. 
— Where plaintiffs brought claims against defendants 
for breach of a mortgage contract, wrongful foreclosure, 
breach of the covenant of good faith and fair dealing, vio- 
lations of the Unfair Practices Act, violations of the Home 
Loan Protection Act (HLPA), and for attorney fees and pu- 
nitive damages, in connection with a mortgage accidental 
death insurance policy, and defendants' related misappli- 
cation of payments and foreclosure on the insured mort- 
gage, and where, following a bench trial, the district court 
found in favor of plaintiffs on all claims except the HLPA 
claim, and awarded actual damages and costs as well as 
punitive damages in the amount of $2,500,000 and post- 
judgment interest of 15% on the punitive damage award, 


. BILL OF RIGHTS 


defendants were on sufficient notice that they may be ~ 


subject to a substantial punitive damages award inthis 
state because defendants’ mishandling of the mortgage 
account through assessing improper fees and misapplying 
payments was intentional, pervasive, and recidivist, sup- 
porting a finding of significant reprehensibility, and de- 
fendants' conduct was exploitative, deceptive, and willful, 
warranting a substantial punitive damages award. Dol- 
lens v, Wells Fargo Bank, 2021-NMCA-039. 

An accused student does not have a constitu- 
tional right to cross-examine student accusers.in a 
school disciplinary proceeding. Scanlon v. Las Cruces Pub. 
Schs., 2007-NMCA-150, 143 N.M. 48,172 P.3d 185. 

Person affected by class action. — Due process un- 
der both state and federal constitutions requires that a 
person affected by a class action be given notice of the ac- 
tion, and the absence of such notice requires a dismissal of 
the complaint. Hastham.v. Public Employees' Retirement 
Ass'n Bd., 1976-NMSC-046, 89 N.M. 399, 553 P.2d 679, 

Liberty or property may not be taken unfairly. 
— Under due process every citizen is guaranteed that his 
liberty or property will not be taken from him unfairly. It 
also insures that he will be informed of any claim against 
him and will have a chance to present his side of the case. 
In re Downs, 1971-NMSC-0238, 82 N.M. 319, 481 P.2d 107. 

Imposition of sanctions for failure to comply with 
discovery orders, — Where a-party has been warned 
that failure to comply with the court's discovery orders 
may result in the imposition of sanctions under Rule 1- 
037B, N.M.R. Civ. P., and where the court, pursuant to 
Rule 1-043C, N.M.R. Civ. P., has determined that an evi- 
dentiary hearing under the circumstances is not neces- 
sary before ruling on a motion to impose sanctions, the 
imposition of such sanctions does not amount to a denial 
of due process, United Nuclear Corp. v. General Atomic 
Co., 1980-NMSC-094, 96 N.M. 155, 629 P.2d 231, 26 A.L.R, 
4th 705, appeal dismissed, 451 U.S. 901, 101 S. Ct. 1966, 
68 L. Ed. 2d 289 (1981). 

It is only where the sanction invoked is more stern than 
reasonably necessary, so as to rise to the level of a reprisal, 
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that a denial of due process results. United Nuclear Corp. 
v. General Atomic Co., 1980-NMSC-094, 96 N.M. 155, 629 
P.2d 231, 26 A.L.R. 4th 705, appeal dismissed, 451 US. 
901, 101S. Ct. 1966, 68 L. Ed. 2d 289 (1981). 

Opportunity to present proof on motion to reopen 
water rights adjudication is necessary. — Unless it 
can be said that appellants had an opportunity to pres- 
ent proof and failed to do so, or that their motions to re- 
open the adjudication of their water rights showed a lack 
of any possible merit on its face, there can be no question 
that hearing and overruling appellants' motions does not 
amount to a complete determination of the issues between 
the parties so as to satisfy the requirements of due pro- 
cess. State ex rel. Reynolds v, Lewis, 1973-NMSC-035, 84 
N.M. 768, 508 P.2d 577; State v. Allman, 1967-NMSC-078, 
78 N.M. 1, 427 P.2d 886. 

Seeking change of custody implicitly involves 
change of support. — The husband's action for a 
change of custody implicitly involved the consideration of 
future child support if a change of custody were made, 
and although it would have been better practice to plead 
for modification of child support when seeking a change 
of custody, failure to do so did not preclude consideration 
of the issue on due process grounds, since the questions 
of change of custody and child support are so inextricably 
related. Corliss v. Corliss, 1976-NMSC-023, 89 N.M. 235, 
549 P.2d 1070. 

There was no violation of due process at a change 
of custody hearing where the trial court first heard the 
husband's evidence regarding custody, including the tes- 
timony of the wife as a hostile witness, the wife's attorney 
extensively cross-examined the husband, and although 
the wife's attorney had waived his right to cross-examine 
the wife when she was called as a hostile witness by the 
husband, her testimony as to custody surfaced in her 
counterclaim for contempt; a full and fair opportunity to 
be heard was afforded both parties in this case. Corliss v, 
Corliss, 1976-NMSC-023, 89 N.M. 235, 549 P.2d 1070. 

Neglect and abuse proceedings must be conducted 
in a manner that affords the parents constitutional due 
process. The opportunity to confront witnesses in a civil 
neglect and abuse proceeding is not an absolute right. 
Instead, the right requires that parents be given a rea- 
sonable opportunity to confront and cross-examine a 
witness, including a child witness. Campos v. Murray, 
2006-NMSC-020, 1389 N.M. 454, 134 P.3d 741. 

Admission of child's hearsay statements in abuse 
and neglect proceeding. — Whether parents were given 
due process depends on whether the procedures used for 
admission of a child's hearsay statements increased the 
risk of an erroneous finding of abuse, which could lead to 
the deprivation of the parents’ fundamental right to main- 
tain their relationship with the child and whether ad- 
ditional procedural safeguards would eliminate or lower 
that risk. Campos v. Murray, 2006-NMSC-020, 139 N.M, 
454, 184 P.3d 741, 

Due process required during hearing on motion 
for writ of ne exeat. — Due process is required dur- 
ing a hearing on a motion for writ of ne exeat, and is 
provided when a defendant has timely notice, a reason- 
able opportunity to be heard, a reasonable opportunity 
to confront and cross-examine adverse witnesses and 
present evidence, representation by counsel, and a hear- 
ing before an impartial decisionmaker. Atherton v. Gopin, 
2015-NMCA-087. 

Following entry of summary judgment for over 
$2,500,000 against defendant for violations of the New 
Mexico Unfair Practices Act, 57-12-1 NMSA 1978 et seq., 
the district court issued a writ of ne exeat and ordered de- 
fendant to post a ne exeat bond in the amount of $100,000 
based on evidence that defendant was about to remove 
assets from the jurisdiction of the district court, and fol- 
lowing a hearing where the district court found that there 
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was evidence that defendant had engaged in complex fi- 
nancial transactions for the purpose of preventing collec- 
tion of the judgment, that defendant had dissipated as- 
sets during the pendency of the case, including the sale of 
property, and that defendant, who failed to appear at the 
hearing, had previously testified under oath that he would 
attend all future hearings in the case and would not flee 
the jurisdiction, the district court increased the ne exeat 
bond to $500,000 to prevent further dissipation of assets 
within the jurisdiction of the court and to secure defen- 
dant's appearance at future proceedings. Defendant's 
right to due process of law was not violated where defen- 
dant filed a response in opposition to the motion for writ 
of ne exeat, in which he disputed that he was dissipating 
assets from the state, where defendant had notice of and 
was present and represented by counsel at the hearing on 
the initial motion, where there was no indication in the re- 
cord that defendant was denied the opportunity to present 
witnesses at the hearing, and where defendant submitted 
exhibits for the district court's review. Atherton v. Gopin, 
2015-NMCA-087. 

Workers' Compensation Act provision requiring use 
of the American medical association's guide to evaluate 
impairment is not violative of due process since it is not 
arbitrary and ensures a fair and impartial determination 
of disability. Madrid v. St. Joseph Hosp., 1996-NMSC-064, 
122 N.M. 524, 928 P.2d 250. | 

Farm and ranch laborers exclusion does not sur- 
vive rational basis review. — Section 52-1-6(A) NMSA 
1978, which excludes farm and ranch laborers from the 
provisions of the Workers' Compensation Act, creates dif- 
ferential treatment among injured farm and ranch labor- 
ers from other employees of agricultural employers, and 
such a classification is not supported by evidence in the 
record nor a firm legal rationale sufficient to establish 
a rational relationship between the exclusion and the 
purported interests of cost savings to the agricultural in- 
dustry, the unique administrative challenges created by 
farm and ranch workers, the unique economic aspects of 
agriculture, the protection of New Mexico's farming and 
ranching traditions, or in the application of tort law for 
injuries suffered by farm and ranch laborers, while any 
other workplace injury suffered by an employee of an agri- 
cultural employer goes through the workers' compensation 
system. Rodriguez v. Brand West Dairy, 2016-NMSC-029, 
affg 2015-NMCA-097, 356 P.3d 546. 

Appointment of counsel not always required. — 
Due process does not require the appointment of counsel in 
every case where an indigent faces the possibility of impris- 
onment if found to be in civil contempt for failure to com- 
ply with an order of support. State ex rel. Dep't of Human 
Servs. v, Rael, 1982-NMSC-042, 97 N.M. 640, 642 P.2d 1099. 

State-created procedure cannot vitiate right of 
access to courts. — When a plaintiff is required to re- 
sort to a state-created procedure, the procedure must not 
vitiate his right of access to the courts. Jiron v. Mahlab, 
1983-NMSC-022, 99 N.M. 425, 659 P.2d 311. 

Failure to follow constitutional requirements 
in zone changes. — Where landowners applied to the 
county commission for a zone change; one of the county 
commissioners was a first cousin to one of the landowners 
and the county commissioner refused to recuse from vot- 
ing on the application, the kinship-based disqualification 
in Article VI, Section 18 of the New Mexico constitution 
applied to the county commissioner and the participation 
of the county commission in the adjudication of the zone 
change denied petitioners, who opposed the zone change, 
due process, Los Chavez Cmty. Ass'n v. Valencia Cnty., 
2012-NMCA-044, 277 P.3d 475. 

Failure to follow statutory procedure in neglect 
and abuse proceeding denied respondent due pro- 
cess, — Where the parent was charged with neglect and 
abandonment of the parent's children; at the end of the 
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hearing, after all evidence had been presented, CYFD as- 
serted in its closing argument that there was sufficient 
evidence to support a finding of abuse; the court considered 
CYFD's argument as a motion to amend to conform to the 
evidence pursuant to Rule 1-015 NMRA and granted the 
motion to amend the petition to include a claim of abuse; 
the court did not hear the issue of abuse; and the court 
found that the parent neglected and abused the children, 
the parent's due process rights were violated by the amend- 
ment procedure because the court erred by relying on Rule 
1-015 NMRA and by not holding a hearing on the abuse 
issue as required by Section 32A-1-18 NMSA 1978. State ex 
rel. CYFD v. Steve C., 2012-NMCA-045, 277 P.3d 484. 

Failure to follow state statutory procedure does 
not necessarily amount to a violation of due process. Bird 
v. Lankford, 1993-NMCA-128, 116 N.M. 408, 862 P.2d 1267. 

Competency determinations implicate due pro- 
cess, — Competency determinations implicate due pro- 
cess rights. A court violates a defendant's due process 
rights when it fails to inquire into competency after the 
defendant presents enough evidence to entitle him to a 
hearing on the issue. A hearing on the defendant's com- 
petency requires adequate notice, an adversarial hear- 
ing before an independent decision-maker, and a written 
statement from the fact finder clarifying the evidence re- 
lied upon and reasons for the decision. State v. Gutierrez, 
2015-NMCA-082, cert. denied, 2015-NMCERT-008. 

Where defendant was charged with numerous counts of 
attempted first-degree murder and other serious charges 
related to an incident where he trapped four adults and 
two children in a trailer and threatened them with fire- 
arms over several hours, the initial district judge, follow- 
ing a competency hearing, found that defendant was not 
competent to stand trial, that he was dangerous, and that 
he was not likely to become competent; defendant was 
then provided a hearing before a different district court 
judge for the sole purpose of determining whether defen- 
dant had mental retardation; the second district court 
judge found, on her own motion; without notice, and with- 
out any argument from the state, that defendant had been 
proved competent beyond a reasonable doubt; defendant 
was denied his procedural right to effective and timely 
notice and the opportunity to present arguments and evi- 
dence before having a decision rendered against him as to 
competency; moreover the district judge, in failing to ex- 
amine the factors for determining competency, never pro- 
vided defendant with any justification for the decision and 
subsequent actions. State v.. Gutierrez, 2015-NMCA-082, 
cert. denied, 2015-NMCERT-008. 

The prosecution of a defendant who is incompe- 
tent to stand trial violates due process. — Where 
defendant was tried and convicted of numerous counts of 
attempted first-degree murder and other serious charges 
related to an incident where he trapped four adults and 
two children in a trailer and threatened them with fire- 
arms over several hours, the initial district judge found, 
following a competency hearing prior to trial, that defen- 
dant was not competent to stand trial, that he was dan- 
gerous, and that he was not likely to become competent; 
defendant was later provided a hearing before a different 
district judge for the sole purpose of determining whether 
defendant had mental retardation; the second district 
court judge found that defendant had been proved com- 
petent beyond a reasonable doubt without making any 
findings as to whether defendant understood the nature 
and significance of the proceedings, whether defendant 
had a factual understanding of the charges or whether 
defendant was able to assist in his own defense, and, with- 
out any evidence presented regarding whether defendant 
had made or could make progress toward competency, 
disregarded the prior ruling made by the initial district 
judge that it was unlikely defendant would attain compe- 
tency in the future; the evidence presented at the mental 
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retardation hearing was insufficient to rebut the existing 
presumption that defendant was incompetent to stand 
trial. Defendant's trial violated due process. State v. Guti- 
errez, 2015-NMCA-082, cert. denied, 2015-NMCERT-008. 
Administrative proceedings must conform to fun- 
damental principles of justice and the requirements 
of due process of law; a litigant must be given a full op- 
portunity to be heard with all rights related thereto. In 
re Miller, 1975-NMCA-116, 88 N.M. 492, 542 P.2d 1182, 
rev'd, 1976-NMSC-039, 89 N.M. 547, 555 P.2d 142. 
Under the Declaratory Judgment Act, an actual 
controversy must exist to confer jurisdiction on the 
district courts. — Under the Declaratory Judgment Act, 
44-6-1 through 44-6-15 NMSA 1978, courts in New Mexico 
have jurisdiction to adjudicate and declare rights and le- 
gal relations only in cases of actual controversy. An actual 
controversy is not present unless the issue raised by the 
litigant is ripe for judicial determination and the litigant 
has standing. AFSCME v. Board of Cnty. Comm'rs of Ber- 
nalillo Cnty., 2016-NMSC-017, vacating 2015-NMCA-070, 
352 P.3d 682. 
Where union sought to file a prohibited practice claim 
with the public employees labor relations board rather 
than with the county labor board, as designated by the 
labor-management relations ordinances, claiming that 
filing with the county labor board would deprive the 
union and its members of due process because the county 
labor board's decisions are subject to a biased review 
by the county commission, the union did not establish 
the existence of an actual controversy, because the fact 
that the due process injury would materialize only if the 
county labor board found a prohibited practice, giving the 
county commission the right to review, the union failed to 
satisfy the justiciability requirements of ripeness and the 
injury-in-fact component of standing, and therefore the 
district court lacked jurisdiction to decide the merits of 
the action. AFSCME v. Board of Cnty, Comm'rs of Berna- 
lillo Cnty., 2016-NMSC-017, vacating 2015-NMCA-070, 
352 P.3d 682. 
Procedural due process in administrative pro- 
ceedings. — Procedural due process requires a fair and 
impartial hearing before a trier of fact who is disinterested 
and free from any form of bias or predisposition regard- 
ing the outcome of the case. The inquiry is not whether 
the tribunal is actually biased or prejudiced, but whether, 
in the natural course of events, there is an indication of 
a possible temptation to an average person sitting as a 
judge to try the case with bias for or against any issue 
presented. There is a presumption that administrative 
adjudicators perform their duties with honesty and in- 
tegrity. The burden of overcoming the presumption of im- 
partiality rests on the party making the assertion of bias. 
AFSCME v. Board of Cnty. Comm'rs of Bernalillo Cnty., 
2015-NMCA-070, cert. granted, 2015-NMCERT-006. 
County's dispute resolution procedures do not 
violate due process rights. — Where plaintiffs, the ex- 
clusive bargaining representatives for unionized public 
employees of Bernalillo county, claimed that the county's 
dispute resolution procedures violated the employees' pro- 
cedural due process rights to a fair and impartial tribunal 
because the county commission has a vested interest in 
the adjudication of disputes and is inclined to favor man- 
agement personnel over employees based on the facts that 
the county commission appoints the county manager and 
the county commission is not bound by the recommenda- 
tions of the labor board in reviewing prohibited practice 
complaints, the court of appeals held that the county's dis- 
pute resolution procedures do not violate plaintiffs’ due 
process rights to a fair and impartial tribunal because 
plaintiffs failed to present any evidence that the county's 
oversight over the county manager indicated an interest 
sufficient to presume that the county commission is biased 
in favor of management personnel. AFSCME v. Board of 
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Cnty. Comm'rs of Bernalillo Cnty., 2015-NMCA-070, cert. 
granted, 2015-NMCERT-006. 

Adoption of conclusions from a previous proceed- 
ing denied due process. — Where the PRC entered an 
order in a case that determined the price floor for promo- 
tional offerings by the utility intervenor; in a second case, 
the PRC incorporated findings from the first case into the 
order entered in the second case; the findings were based 
on evidence in the first case, and appellant was a party to 
the second case but not to the first case, appellant's due 
process rights were violated because appellant was denied 
the opportunity to present evidence and to examine and 
cross-examine witnesses regarding the PRC's decision in 
the first case. TW Telecom of N.M., LLC v. New Mexico Pub. 
Reg. Comm'n, 2011-NMSC-029, 150 N.M. 12, 256 P.3d 24. 

The essence of justice is largely procedural. — 
Procedural fairness and regularity are the indispensable 
essence of liberty. In re Miller, 1975-NMCA-116, 88 N.M. 
492, 542 P.2d 1182, rev'd, 1976-NMSC-039, 89 N.M. 547, 
555 P.2d 142, 

Principles of fair and impartial tribunal apply 
to administrative proceedings as well as to trials; 
in fact, the rigidity of the requirement that the trier be 
impartial and unconcerned in the result applies more 
strictly to an administrative adjudication, where many of 
the customary safeguards affiliated with court proceed- 
ings have been relaxed in the interest of expedition and 
a supposed administrative efficiency. Reid v. New Mexico 
Bd. of Exam'rs in Optometry, 1979-NMSC-005, 92 N.M. 
414, 589 P.2d 198. 

Revocation of teacher's license did not violate 
due process. — Where plaintiff was charged with engag- 
ing in inappropriate and improper sexual behavior with a 
fourteen-year-old victim at a charter school; a hearing of- 
ficer found that the charges against plaintiff had not been 
proven by a preponderance of the evidence, based in part on 
the credibility of the witnesses, and recommended that the 
disciplinary action against plaintiff be dismissed; the seere- 
tary of public education reviewed the record and concluded 
that a preponderance of the evidence warranted revocation; 
the secretary's conclusions were supported by the record 
and were based on the secretary's analysis of the facts pre- 
sented by the witnesses, the contradictions in the facts, and 
the victim's written statement, plaintiff was not denied due 
process by the fact that the secretary failed to observe the 
witnesses' demeanor or by the secretary's failure to defer to 
the hearing officer's proposed findings of fact. Skowronski 
v. New Mexico Pub. Educ. Dep't, 2018-NMCA-034, 298 P.3d 
469, cert. granted, 2013-NMCERT-003. 

Trier of fact must be disinterested. — At a mini- 
mum, a fair and impartial tribunal requires that the trier 
of fact be disinterested and free from any form of bias or 
predisposition regarding the outcome of the case, and the 
inquiry is not whether he is actually biased or prejudiced 
but whether, in the natural course of events, there is an 
indication of a possible temptation to an average man sit- 
ting as a judge to try the case with bias for or against any 
issue presented to him. Reid v. New Mexico Bd. of Exam'rs 
in Optometry, 1979-NMSC-005, 92 N.M. 414, 589 P.2d 198. 

Failure to disqualify biased trier of fact denies 
due process of law. Reid v. New Mexico Bd. of Exam'rs 
in Optometry, 1979-NMSC-005, 92 N.M. 414, 589 P.2d 198. 

Any utilization of 61-1-7 NMSA 1978 which has the 
effect of allowing an administrative hearing, punitive in 
nature, to be conducted by a patently prejudiced tribunal 
must necessarily violate due process, Reid v, New Mexico 
Bd. of Exam'rs in Optometry, 1979-NMSC-005, 92 N.M. 
414, 589 P.2d 198. 

Procedural due process embodies right to pres- 
ent witnesses. — A notion of fairness is included within 
the concept of procedural due process, and accordingly in 
a hearing before an administrative agency, the agency 
must examine both sides of the controversy taking and 
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weighing the evidence that is offered and finding facts 
based on a consideration of the evidence, in order to fairly 
protect the interests and rights of all who are involved; a 
refusal to allow witnesses to be called is'a denial of proce- 
dural due process. In re Miller, 1975-NMCA-116, 88 N.M. 
492, 542 P.2d 1182, rev'd, 1976-NMSC-039, 89 N.M. 547, 
555 P.2d 142. 

Where by unlawfully excluding evidence and aobe 
ing the right to discovery, the county valuation protests 
boards curtail taxpayers' right to be heard and to pres- 
ent any defense, and in so doing, they deprived appellants 
of their constitutionally guaranteed right to procedural 
due process, taxpayers were entitled to new hearings, at 
which evidence of valuation of comparable properties or 
other properties of the same class would be admissible in 
evidence and would be weighed by the boards in arriving 
at their decisions. Jn re Miller; 1975-NMCA-116, 88 N.M. 
492, 542 P.2d 1182, rev'd, 1976-NMSC-039, 89 N.M. 547, 
555 P.2d 142. 

Published procedures must be followed. — By fail- 
ing to comply with its own published procedures, specifi- 
cally by failing to give reasons for the proposed change, 
the environmental planning commission deprived pe- 
titioner of notice and the opportunity to prepare an ad- 
equate defense to the proposed downzoning, and this was 
a denial of procedural due process. Miller v. City of Albu- 
querque, 1976-NMSC-052, 89 N.M. 503, 554 P.2d 665. 

The environmental planning commission deprived 
petitioner of his right to a meaningful and impartial 
decision-maker by hearing its own application without 
providing him with the protection of the procedural safe- 
guards implicit in compliance with existing standards, 
and this was a denial of procedural due process. Miller v. 
City. of Albuquerque, 1976-NMSC-052, 89 N.M. 503, 554 
P.2d 665. 

The city's environmental planning commission acted 
beyond its authority in initiating the zone change request, 
contrary to its own established procedures for accepting 
zone change applications, and as a consequence, denied pe- 
titioner, in violation of the requirements of due process, a 
meaningful and impartial hearing on his properly submit- 
ted zone change application; the same result is required 


even if the city planning department initiated the zone. 


change application, since the planning department acted 
at the express direction of the planning commission, and, 
in any event, the application was made without the con- 
currence of any of the landowners whose interests were 
involved. Miller v, City of Albuquerque, 1976-NMSC-052, 
89 N.M. 5038, 554 P.2d 665. 

Even though a landowner has no vested right'in a par- 
ticular zoning classification for his property and his prop- 
erty is subject to rezoning, he still has a right to rely on 
the requirement that anyone seeking to rezone his prop- 
erty to a more restrictive zoning must show that either 
there was a mistake in the original zoning or that a sub- 
stantial change has occurred in the character of the neigh- 
borhood since the original zoning to such an extent that 
the reclassification or change ought to be made, and be- 
fore a piecemeal zoning change is sought, these principles 


must be taken into account, particularly when the zoning’ 


change of a piece of property is sought by the zoning au- 
thority instead of by the owner of the property affected. 
Miller v, City of Albuquerque, 1976-NMSC-052, 89 N.M. 
503, 554 P.2d 665. 


Temporary restraint of apparently dangenais 


and insane person is proper. — Temporary restraint 
of an apparently insane person, without legal process, 
prior to institution of proceedings to determine his men- 
tal condition, is not improper if his being at large ap- 
pears dangerous to himself or others. Ex parte Romero, 
1947-NMSC-034, 51 N.M. 201, 181 P.2d 811. 

Statute requiring or authorizing detention may 
violate due process. — Statute which provided that a 
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person received at a hospital for voluntary commitment 
because of some mental disorder shall be held for not 
more than 10 days after he gives notice in writing of his 
desire to leave (Laws 1939, ch. 43, § 1, now repealed) vio- 
lated due process, as did provision that a person may be 
committed for up to 80 days on the certificate of a physi- 
cian (Laws 1939, ch. 44, § 2, impliedly repealed by Laws 
1941, ch. 75, § 3). Ex parte Romero, 1947-NMSC-034, 51 
N.M. 201, 181 P.2d 811. 

Effective treatment, not just custodial care, must 
Mental illness is not.a crime, and thus 
patients must be afforded some type of effective treatment 
since their liberty is abridged; mere custodial care is not 
sufficient. In re Valdez, 1975-NMSC-050, 88 N.M. 338, 540 
P.2d 818. 

Some rights in criminal cases apply to civil com- 
mitments. — The civil commitment process, though tech- 
nically a civil proceeding, has elements of both criminal 
and civil proceedings, a hybrid procedure, with some of 
the rights guaranteed to criminal defendants applicable 
to defendants in commitment hearings; thus, compliance 
with the due process requirements, as far as the burden 
of proof in commitment proceedings for the mentally ill is 
concerned, is mandated. In re Valdez, 1975-NMSC-050, 88 
N.M. 338, 540 P.2d 818. 

Preponderance of evidence standard is unaccept- 
able. — A preponderance of the evidence is definitely con- 
stitutionally unacceptable for civil commitment hearings, 
in view of the fact that fundamental liberties of the pa- 
tient are so often at stake. In re Valdez, 1975- NMSC- 050, 
88 N.M. 338, 540 P.2d 818. 

Clear and convincing proof, not beyond reason- 
able doubt, suffices. — In the civil commitment situa- 
tion the interests of the state are pitted against restric- 
tions on ‘the liberty of the individual, in considering 
whether there exists sufficient state interests to coun- - 
terbalance the loss of individual liberty; the language 
of former 34-2-5, 1953 Comp., indicated that the aim 
of the state is to first protect society from the mentally 
ill, a manifestation of the state's police power, and also 
protect the mentally ill from themselves, while at the 
same time providing care and treatment, as parens pa- 
triae. The state's interests are sufficient and the realities 
of treatment, though not ideal, are adequate to justify 
subjecting individuals to possible commitment based on 
a "clear and convincing" standard of proof. In re Valdez, 
1975-NMSC-050, 88 N.M. 338, 540 P.2d 818. See 43-1-2 
NMSA 1978 et seq. 

Although the highest standard of proof would be desir- 
able, in the civil commitment: process, proof beyond a rea- 
sonable doubt is too stringent a standard to be applied; proof 
that is clear, cogent and convincing is the highest standard 
of proof possible at the current state of the medical arts. For 
evidence to be clear and convincing, it must instantly tilt 
the scales in the affirmative when weighed against the evi- 
dence in opposition and the fact finder's mind is left with an 
abiding conviction that the evidence is true: In re Valdez, 
1975-NMSC-050, 88 N. Mi 338, 540 ony 818. 


G. SPECIFIC STATUTES AND REGULATIONS. 


Cap on medical malpractice damages does not 
violate due process. — The cap on medical malpractice 
damages in 41-5-6 NMSA 1978 does not violate the due 
process clause of the United States Constitution. Salopek 
v. Friedman, 2018-NMCA-087, 

The definitions of "convenience store" and "con- 
venience goods" in the environmental improvement 
board regulations addressing violence against conve- 
nience store workers are not unconstitutionally vague. 
New Mexico Petroleum Marketers Assn. v. New Mexico 
Envtl. Improvement Bd., 2007-NMCA-060, 141 N.M. 678, 
160 P.3d 587. 
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Rational basis level of review. — No fundamental . 


rights are implicated by the application of the Albuquer- 
que Sex Offender Registration and Notification Act or- 
dinance and a person challenging the ordinance has the 
burden of showing that the ordinance is not rationally 
related to a legitimate governmental interest, or the ab- 
sence of a firm legal rationale for the challenged provi- 
sions. ACLU v. City of Albuquerque, 2006-NMCA-078, 139 
N.M. 761, 137 P.3d 12165. . 

The Energy Transition Act does not violate pro- 
cedural due process. — Where the public regulation 
commission (Commission) gave leave for the public ser- 
vice company of New Mexico to issue energy transition 
bonds of up to $361,000,000 in connection with the aban- 
donment of its interests in the San Juan generating sta- 
tion units one and four and to collect separate and non- 
bypassable energy transition charges from its customers 
in repayment of the bonds, pursuant to the Energy Transi- 
tion Act (ETA), §§ 62-18-1 through 62-18-23 NMSA 1978, 
and where appellants, two organizations that represent 
energy consumers, claimed that the ETA deprives energy 
‘consumers of procedural due process by allowing a quali- 
fied public utility to recover its energy transition costs 
without Commission oversight, appellants procedural due 
process was without merit, because the ETA as written 
contemplates that energy consumers will be given suffi- 
cient notice of the utility's application and a meaningful 
opportunity to be heard upon lodging a protest establish- 
ing good cause for a formal hearing in front of the Com- 
mission, Citizens for Fair Rates & the Env't v. NMPRC, 
2022-NMSC-010. 

The Energy Transition Act does not violate sub- 
stantive due process. — Where the public regulation 
commission (Commission) gave leave for the public ser- 
vice company of New Mexico to issue energy transition 
bonds of up to $361,000,000 in connection with the aban- 
donment of its interests in the San Juan generating sta- 
tion units one and four and to collect separate and non- 
bypassable energy transition charges from its customers 
in repayment of the bonds, pursuant to the Energy Tran- 
sition Act (ETA), §§ 62-18-1 through 62-18-23 NMSA 
1978, and where appellants, two organizations that rep- 
resent energy consumers, claimed that the ETA does not 
permit the Commission to review a utility's estimated 
energy transition costs before issuing a financing order, 
and that this limitation on the Commission's authority 
violates substantive due process protections, appellants 
substantive due process challenge failed, because under 
the modified rational basis standard, appellants have 
not brought forth sufficient’ record evidence, legislative 
facts, judicially noticeable materials, case law, or legal 
argument to establish that the ETA lacks a rational rela- 
tionship to the interests expressed in § 62-3-1(B) NMSA 
1978. Citizens for Fair Rates & the Env't v. NMPRC, 
2022-NMSC-010. 

Substantive due process challenge. — Substan- 
tive due process prevents the government from engaging 
in conduct that shocks the conscience or interferes with 
rights implicit in the concept of ordered liberty; the ap- 
propriate level of scrutiny of a statute challenged under 
substantive due process grounds depends on the nature 
and importance of the individual interests asserted and 
the classifications created by the statute. State v, Murillo, 
2015-NMCA-046. 

Unconstitutional application of tampering with 
evidence statute. — Section 30-22-5(B)(4) NMSA 1978 
cannot be constitutionally applied to impose greater 
punishment for commission of tampering where the 
underlying crime is indeterminate than the punish- 
ment prescribed under 30-22-5(B)(3) NMSA 1978 where 
the underlying crime is a misdemeanor or petty mis- 
demeanor, State v. Radosevich, 2018-NMSC-028, rev'g 
2016-NMCA-060, 376 P.8d 871, overruling State v. 
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Jackson, 2010-NMSC-032, 237 P.3d 754 and State v. Al- 
varado, 2012-NMCA-089. 

Where defendant was convicted of fourth-degree tam- 
pering with evidence pursuant to 30-22-5(B)(4) NMSA 
1978, although the tampering jury instruction did not 
identify an underlying offense, defendant's conviction for 
fourth-degree felony tampering with evidence was a de- 
nial due process of law, because to impose a greater pen- 
alty for commission of tampering pursuant to Subsection 
(B)(4), where the evidence does not establish the underly- 
ing offense, than for commission of tampering pursuant to 
30-22-5(B)(8) NMSA 1978, where the evidence establishes 
an underlying misdemeanor offense, is both a denial of 
due process of law and a violation of the accused's right to 
have a jury determine guilt beyond a reasonable doubt on 
every element that may establish the range of permissi- 
ble penalties, State v. Radosevich, 2018-NMSC-028, rev'g 
2016-NMCA-060, 376 P.8d 871, overruling. State v. Jack- 
son, 2010-NMSC-032, 237 P.3d 754 and State v. Alvarado, 
2012-NMCA-089. 

Physician aid in dying is not a fundamental lib- 
erty interest protected by the due process clause. 
— Where petitioners, two doctors and their patient, 
sought declaratory and injunctive relief to the effect 
that either 30-2-4 NMSA 1978, New Mexico's criminal 
statute prohibiting assisted suicide, did not apply to the 
conduct defined by petitioners as physician aid in dy- 
ing, or even if the statute did apply to physician aid in 
dying, such an application would be unconstitutional, 
petitioners failed to establish a fundamental liberty in- 
terest protected by the due process clause of the New 
Mexico constitution, because there is a firm legal ratio- 
nale behind the interest in protecting the integrity and 
ethics of the medical profession, the interest in protect- 
ing vulnerable groups, including the poor, the elderly, 
and disabled persons, from abuse, neglect, and mistakes 
due to the risk of subtle coercion and undue influence 
in end-of-life situations, and the legitimate concern that 
recognizing a right to physician aid in dying will lead 
to voluntary or involuntary euthanasia. Morris v. Bran- 
denburg, 2016-NMSC-027, aff'g 2015-NMCA-100, 356 
P.3d 564. 

Aid in dying is not a fundamental liberty inter- 
est protected by the due process clause. — Where 
plaintiffs, two doctors and their terminally ill patient, 
sought a court declaration that they cannot be prosecuted 
under 30-2-4 NMSA 1978, alleging that the statute does 
not apply to aid in dying, and if it does, such application 
offends the substantive due process protections afforded 
by N.M. Const., Art. TI, § 18, the district court erred in 
permanently enjoining the state from enforcing 30-2-4 
NMSA 1978, because aid in dying is not a fundamental 
liberty interest protected by the due process clause of 
N.M. Const., Art. II, § 18 because aid in dying has not 
been recognized to exist under the due process clause as 
have other interests that are embedded in our democratic 
society; therefore a mentally competent, terminally: ill 
patient's interest in a physician's assistance in dying is 
not a fundamental liberty interest under the state con- 
stitution Morris v. Brandenberg, 2015-NMCA-100, cert. 
denied, 2015-NMCERT-008. 

Due process exception to medical: malpractice 
statute of repose. — Due process requires that a plain- 
tiff have a reasonable amount of time in which to com- 
mence suit after any late-accruing medical malpractice 
claim has accrued. The due process exception to 41-5-13 
NMSA 1978 allows plaintiffs with late-accruing medi- 
cal malpractice claims, i.e, claims accruing in the last 
twelve months of the three-year repose period, twelve 
months from the time of accrual to commence suit. Cahn 
v. Berryman, 2018-NMSC-002, aff'g 2015-NMCA-078, 
855 P.3d 58 and overruling in part Garcia ex rel. Garcia 
v. LaFarge, 1995-NMSC-019, 119 N.M. 532, 893 P.2d 428. 
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Where plaintiff discovered that she had a medical mal- 
practice claim against defendant ten and one-half months 
before the three-year statute of repose expired, the due 
process exception to 41-5-13 NMSA 1978 provided plain- 
tiff an additional twelve months in which to commence 
suit, but where twenty-one months elapsed between the 
accrual date of plaintiff's medical malpractice claim and 
the date she filed suit, plaintiff's claim was barred by 41- 
5-18 NMSA 1978. Cahn v. Berryman, 2018-NMSC-002, 
aff'g 2015-NMCA-078, 355 P.38d 58, overruling in part 
Garcia ex rel, Garcia v. LaFarge,.1995-NMSC-019, 119 
N.M. 532, 893 P.2d 428, 

Due process analysis applied to statute of repose. 
— The legislature may impose a statutory time deadline 
for commencing a cause of action as long as a reason- 
able time is provided for commencing suit. If a plaintiff 
is left with an unconstitutionally short period of time to 
file suit within the period of statute of repose, due process 
is violated. To fall under the due process exception to the 
statute of repose, the case must be unusual and involve 
exceptional circumstances resulting in an unusually short 
period of time within which to file suit. Cahn v. Berryman, 
2015-NMCA-078, cert. granted, 2015-NMCERT-007. 

Section 41-5-13 NMSA 1978 does not violate due 
process as applied. — Where plaintiff discovered she 
had a malpractice claim against defendant ten and one- 
half months before the statute of repose expired, and dur- 
ing the entire ten and one-half months period of time, the 
means for discovering defendant's identity were available 
and within plaintiff's control, plaintiff's due process rights 
were not violated because the ten and one-half month pe- 
riod was a constitutionally reasonable amount of time for 
plaintiff to bring her medical malpractice suit against de- 
fendant; plaintiffs claims against defendant were barred 
by 41-5-18 NMSA 1978 when plaintiff filed suit against 
defendant eleven months after the three-year statute of 
repose expired. Cahn v. Berryman, 2015-NMCA-078, cert. 
granted, 2015-NMCERT-007. 

Constitutionality of statute making it unlawfu 
to possess a switchblade knife. — Where defendant 
claimed that prohibiting thé possession of switchblade 
knives violated his right to bear arms guaranteed ‘under 
U.S. Const., amend. II, as applied to the states under the 
due process clause of U.S. Const., amend. XIV, the New 
Mexico court of appeals, applying intermediate scrutiny 
to 30-7-8 NMSA 1978, held that the statute is not repug- 
nant to the right to bear arms under a federal standard 
and that defendant's federal substantive due process chal- 
lenge fails. State v. Murillo, 2015-NMCA-046. 

Practice of medicine. — Section 61-6-15 D(27) NMSA 
1978, defining "unprofessional or dishonorable conduct" to 
include "conduct unbecoming in a person licensed to prac- 
tice medicine, or detrimental to the best interests of the 
public" is not void for vagueness. McDaniel v. New Mexico 
Bd. of Med. Exam'rs, 1974-NMSC-062, 86 N.M. 447, 525 
P.2d 374, 

Teachers contracts. — Former 73-12-13, 1953 Comp., 
relating to teachers' contracts, was held not to violate the 
constitution as being vague, indefinite or uncertain, Mc- 
Cormick v. Board of Educ,, 1954-NMSC-094, 58 N.M. 648, 
274 P.2d 299, superseded by statute, Sanchez v. Board of 
Educ. of Town of Belen, 1961-NMSC-081, 68 N.M. 440, 362 
P.2d 979. 

Regulations may be flexible without being over- 
broad. — Regulations adopted under the Environmental 
Improvement Act (Chapter 74, Article 1 NMSA 1978),leg- 
islative justification for which is found in such broadly 
applied terms as public interest, social well-being, envi- 
ronmental degradation and the like, were required to 
hold the difficult line between overbreadth or vagueness 
on the one hand and inflexibility and unworkable re- 
striction on the other, and where the difficulty with rigid 
standards in the field of environmental regulation was 
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readily apparent, it was held that the terms complained 
of were capable of reasonable application and were suf- 
ficient to limit and define the duties of the individuals and 
entities which would be governed by them. New Mexico 
Mun. League, Inc, v. New Mexico Envtl. Improvement Bd., 
1975-NMCA-083, 88 N.M, 201, 5389 P.2d 221, cert, denied, 
88 N.M. 318, 540 P.2d 248. 

Regulations adopted pursuant to the Environmental 
Improvement Act (Chapter 74, Article 1 NMSA 1978) 
requiring that storage facilities shall be fly proof, rodent 
proof and leak proof were neither unconstitutionally 
vague nor impossible of accomplishment. New Mexico 
Mun. League, Inc, v, New Mexico Envtl. Improvement Bd., 
1975-NMCA-083, 88 N.M. 201, 539 P.2d 221, cert. denied, 
88 N.M, 318, 540 P.2d 248. 

Regulations adopted under the Environmental Im- 
provement Act (Chapter 74, Article 1 NMSA 1978) requir- 
ing that any vehicle employed in collection or transporta- 
tion of waste and refuse be cleaned at such times and in 
such manner as to prevent offensive odors and unsightli- 
ness were not constitutionally repugnant for vagueness. 
The question to be asked is; what might a reasonable 
person of average sensibilities consider to be an offensive 
odor or unsightly condition, and the answer is capable of 
common understanding. New Mexico Mun. League, Ine. v. 
New Mexico Envtl. Improvement Bd., 1975-NMCA-083, 
88 N.M. 201, 589 P.2d 221, cert. denied, 88 N.M. 318, 540 
P.2d 248, 

Regulation adopted pursuant to the Environmental Im- 
provement Act (Chapter 74, Article 1 NMSA 1978) which 
provides that prior to the creation or modification of a sys- 
tem for the collection, transportation or disposal of solid 
waste the person who is operating or will operate the sys- 
tem shall obtain a registration certificate from the agency, 
where "modification" is defined as any significant change 
in the physical characteristics or method of operation of 
a system for the collection, transportation or disposal of 
solid waste, was not unconstitutionally vague. New Mex- 
ico Mun. League, Inc. v. New Mexico Envtl. Improvement 
Bd,, 1975-NMCA-083, 88 N.M. 201, 539 P.2d 221, cert. de- 
nied, 88 N.M, 318, 540 P.2d 248. 

Requirements of adequate means to prevent and extin- 
guish fires at sanitary landfill sites and of one or more 
sanitary landfills or other disposal facilities, except modi- 
fied landfills, for populations exceeding 3,000 and one or 
more sanitary landfills or other disposal facilities, not 
excluding modified landfills for populations under 3,000 
and of those responsible for disposal of waste collected 
from parks, recreational areas and highway rest areas, "as 
necessary," found in regulations adopted under the Envi- 
ronmental Improvement Act (Chapter 74, Article 1 NMSA 
1978), were not unconstitutionally vague. New Mexico 
Mun. League, Inc. v. New Mexico Envtl. Improvement Bd., 
1975-NMCA-083, 88 N.M. 201, 539 P.2d 221, cert. denied, 
88 N.M. 318, 540 P.2d 248. 

Ninety-day torts claim notice provision constitu- 
tional. — The 90-day notice provision of the Tort Claims 
Act (41-4-1 NMSA 1978 et seq.) does not violate the con- 
stitutional right of access to the courts. Fulfilling the leg- 
islative purpose requires timely and reasonable notice 
to a governmental-entity of potential claims which are 
rationally related to legitimate governmental interests 
in order to: (1) allow investigation of'a matter while the 
evidence is fresh; (2) allow questioning of witnesses; (3) 
protect against stimulated or aggravated claims; and (4) 
allow consideration of whether a claim should be paid 
or not. Powell v. New Mexico State Hwy. & Transp. Dep't, 
1994-NMCA-035, 117 N.M. 415, 872 P.2d 388, cert. denied, 
117 N.M. 524, 873 P.2d 270. 

There was nothing arbitrary or discriminatory in 
the Cigarette Fair Trade Practice Act (former 57-2-1 
NMSA 1978 et seq.), denying a wholesaler the right to sell 
below cost to a direct buying retailer but permitting such 
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wholesaler the right to sell below cost to another whole- 
saler, Rocky Mt. Whsle. Co. v. Ponca Whsle. Mercantile Co., 
1961-NMSC-015, 68 N.M. 228, 360 P.2d 643, appeal dis- 
missed, 368 U.S, 31, 82S. Ct. 145, 7 L. Ed. 2d 90 (1961). 

The Cigarette Fair Trade Practice Act (former 57-2-1 
NMSA 1978 et seq.) constituted a reasonable attempt by 
the state, in the interest of the general welfare, to pro- 
tect free competition and bore a reasonable relation to the 
legislative purpose. Rocky Mt. Whsle. Co. v. Ponca Whsle. 
Mercantile Co., 1961-NMSC-015, 68 N.M. 228, 360 P.2d 
643, appeal dismissed, 368 US, 31, 82 S. Ct. 145, 7 L. Ed. 
2d 90 (1961). 

Notice of wrongful death claim against govern- 
mental entities. — Section 41-4-6 NMSA 1978, which 
requires those asserting a wrongful death claim against 
state or local public bodies to provide notice of the claim 
within six months, does not violate a claimant's equal pro- 
tection or due process rights. Marrujo v. New Mexico State 
Hwy. Transp. Dep't, 1994-NMSC-116, 118 N.M. 758, 887 
P.2d 747. 

The right to sue the government is not a funda- 
mental right. — Where doctor sued his employer, the 
board of regents of the university of New Mexico and. the 
university of New Mexico health sciences center, claiming 
retaliatory violation of due process, and where doctor ar- 
gued that the Tort Claims Act (TCA) violated his rights 
to equal protection and to due process because the TCA 
violated his fundamental right to access to the courts by 
denying him the right to sue defendants for monetary 
damages, the district court did not err in determining that 
plaintiff's claim was barred by the TCA in that absent 
a waiver of immunity under the TCA, a person may not 
sue the state for damages for violation of a state constitu- 
tional right; the right to sue the government for tort dam- 
ages is not a fundamental right, and the right of access 
to the courts does not create a right to unlimited govern- 
mental tort liability and does not guarantee the existence 
of a remedy, Wills v. Board of Regents of the Univ. of N.M., 
2015-NMCA-105, cert. denied, 2015-NMCERT-009. 

Tort Claims Act statute of limitations. — Where 
child was eight years old when she was assaulted and stat- 
ute of limitations required that she file suit by age ten, it 
was unreasonable as a matter of law to expect the child to 
comply. with the requirements of the statute of limitations 
at such a young age, and the application of the statute to 
the child violated her right to due process of law. Campos 
v. Murray, 2006-NMSC-020, 139 N.M. 454, 134 P.3d 741. 

Corporate charter may be amended although 
character is changed. — Argument that a statute 
which attempted to change character of a legal entity 
from that of a corporation for the management of a com- 
munity land grant to that of a domestic stock corporation 
was in violation of this section, in that it was an attempt 
by the legislature to divest the town of its vested rights 
without due process of law, was without merit since 
a state, through its police power, could make reason- 
able regulations of corporations, including alteration or 
amendment of corporate charters if that power had been 
duly reserved by the state, as was done in New Mexico. 
Westland Dev. Co, v. Saavedra, 1969-NMSC-123, 80 N.M. 
615, 459 P.2d 141. 

Whatever is meant by "sale" and "conveyance" in 49-2-7 
NMSA 1978, the section does not include the procedure 
enacted to change the character of the corporation itself. 
To hold otherwise would produce the absurd implication 
that a land grant corporation could have been converted 
into a domestic stock corporation by 49-2-7 NMSA 1978 
even before the enactment of 49-2-18 NMSA 1978. It 
would also produce a rather unexplainable conflict be- 
tween the two provisions. Therefore, due process was not 
denied for failure to follow 49-2-7 NMSA 1978, since 49-2- 
18 NMSA 1978 was applicable statute. Westland Dev, Co. 
v. Saavedra, 1969-NMSC-123, 80 N.M. 615, 459 P.2d 141. 
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Without providing for personal service or absen- 
tee voting. — Argument that 49-2-18 NMSA 1978 lacks 
due process, because of its failure to require personal 
service or mailing of written notice of the meeting and 
its failure to provide for absentee voting, was without 
merit since there is no inherent right in a stockholder 
of a corporation to vote by proxy, and since reasonable 
notice and a fair opportunity are given to the "owners 
and proprietors" of the grant to attend the meeting at 
which the proposed corporation is considered. Westland 
Dev. Co. v. Saavedra, 1969-NMSC-123, 80 N.M. 615, 459 
P.2d 141. 

Compulsory arbitration is constitutional. — The 
procedures used in judicial tribunals need not be used in 
compulsory arbitration, so long as the arbitration proce- 
dures are sufficient to guarantee a fair proceeding. There- 
fore, the provisions of 22-10-17,.1 NMSA 1978 mandating 
compulsory arbitration of the grievances of discharged 
school employees do not violate an employee's right of ac- 


' cess to the courts, or right to jury trial; nor do these provi- 


219 


sions unconstitutionally delegate power to a nonjudicial 
tribunal. Board of Educ. v. Harrell, 1994-NMSC-096, 118 
N.M. 470, 882 P.2d 511. 

Constitutional regulations and legislation. 
Where the former health and social services department 
determined that plaintiff 's household was ineligible for 
food stamps, on the grounds that his "net food stamp in- 
come" exceeded the maximum allowable and in computing 
plaintiff 's income the department took into account cer- 
tain disability insurance benefits which were being paid 
by the insurer directly to a finance company with whom 
plaintiff had two loans in accordance with a department 
regulation defining income to include payments made on 
behalf of the household by another, it was held that this 
regulation, as applied, did not deprive plaintiff of due 
process of law. Huerta v. Health & Social Servs. Dep't, 
1974-NMCA-074, 86 N.M. 480, 525 P.2d 407. 

The Horse Racing Act (Chapter 60, Article 1 NMSA 
1978, repealed) [now Chapter 60, Article 1A NMSA 1978] 
and the regulations issued thereunder allowing suspen- 
sion of a licensed jockey prior to a hearing provide con- 
stitutionally adequate due process of law. State Racing 
Comm'n v, McManus, 1970-NMSC-134, 82 N.M. 108, 476 
P.2d 767. 

Laws 1939, ch. 197, denying an unlicensed contrac- 
tor redress in the courts of the state for the collection 
of compensation due under contract, did not contra- 
vene the due process clause or deny equal protection of 
law as guaranteed by this section. Fischer v. Rakagis, 
1955-NMSC-057, 59 N.M. 468, 286 P.2d 312; see 60-13- 
30 NMSA 1978. 

Laws 1931, ch. 181, § 1 (72-12-1 NMSA 1978), which 
declares ownership of underground waters to be in the 
public, does not violate N.M. Const., art. II, §§ 18 and 
20, because patents from the United States issued after 
1866, and particularly those issued after Desert Land 
Act of 1877, conveyed no interest in, or right to, the use 
of surface or underlying water with which lands could be 
irrigated, except such portions thereof as were used to re- 
claim the particular land applied for under the act. State 
ex rel. Bliss v. Dority, 1950-NMSC-066, 55 N.M. 12, 225 
P.2d 1007, appeal dismissed, 341 U.S. 924, 71S. Ct. 798, 95 
L. Ed. 1856 (1951). 

Tax upon gasoline and motor fuel, authorized under 
portion of repealed Municipal Code (Laws 1947, ch. 122) 
to pay for special street improvement bonds, was not a 
taking without due process or a denial of equal protection 
of the laws. Stone v. City of Hobbs, 1950-NMSC-032, 54 
N.M. 237, 220 P.2d 704. 

Former 2% privilege tax (1937 amendment to 59-26-31 
NMSA 1978) from which certain qualified benefit societies 
were exempted did not violate the due process and equal 
protection clauses of this section. Sovereign Camp, W.O.W. 
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v. Casados, 21 F. Supp. 989 (D.N.M.), aff'd, 305 U.S. 558, 
59 S. Ct. 79, 83 L. Ed. 352 (1938). 

The clause of the Workmen's Compensation Act (Chap- 
ter 52, Article 1 NMSA 1978) making provision for allow- 
ance of reasonable attorney's fees, is not unconstitutional 
as repugnant to the due process and equal protection 
clauses of the federal constitution or this section. New 
Mexico State Hwy. Dep't v. Bible, 1934-NMSC-025, 38 
N.M, 372, 34 P.2d 295. 

Laws 1933, ch. 184 (88-38-10 NMSA 1978), as to dis- 
qualification of judges, does not deny due process of law 
or violate this provision. State ex rel. Hannah v. Armijo, 
1933-NMSC-087, 38 N.M. 73, 28 P.2d 511. 

Sections 73-14-1 to 73-17-24 NMSA 1978, relating 
to conservancy districts, do not violate the due process 
clause of this section. Gutierrez v. Middle Rio Grande Con- 
servancy Dist., 1929-NMSC-071, 34 N.M. 346, 282 P. 1, 70 
A.L.R. 1261, cert. denied, 280 U.S. 610, 50 S.Ct. 158, 74 L. 
Ed. 653 (1930). 

Laws 1908, ch. 42 (repealed), the Provisional Order 
Improvement Law for the paving of streets and alleys, 
as amended, did not violate the due process clause of this 
section. Hodges v. City of Roswell, 1926- ya ah acta 31 
N.M. 384, 247 P. 310. 

Section 36-1-22 NMSA 1978, permitting attorney gen- 
eral and district attorneys to compromise civil actions in 
which state or county is party, does not violate the due 
process and equal protection clauses of this section. State 
v. State Inv, Co., 1925-NMSC-017, 30 N.M. 491, 239 P. 741 
(tax suits). 

Laws relating to abatement of wasteful artesian wells 
as nuisances (Laws 1915, §§ 265 to 268) did not-violate 
the due process clause of this section. Eccles v. Ditto, 
1917-NMSC-062, 23 N.M. 235, 167 P. 726, 1918B L.R.A. 
126; see 72-13-7 NMSA 1978, 

Considered together, the pre- and post-termination pro- 
cedures of the School Personnel Act (22-10A-27 and 22- 
10A-28 NMSA 1978) comport with due process require- 
ments. West v. San Jon Bad. of Educ., 2003-NMCA-130, 1384 
N.M. 498, 79 P.8d 842, cert. denied, 2003-NMCERT-002, 
134 N.M. 723, 82 P.3d 533. ~ 

The limitation on attorney fees in 52-1-54 NMSA'1978 
is rationally related to government interest in maximiz- 
ing worker's award and minimizing litigation costs and 
does not violate equal protection or substantive due pro- 
cess. Wagner v. AGW Consultants, 2005-NMSC-016, 137 
N.M. 734, 114 P.3d 1050, 

Unconstitutional legislation. — The portion of the 
1972 General Appropriation Act, Laws 1972, ch. 98, § 4 K, 
providing that no person who was classified as a "nonresi- 
dent" for tuition purposes upon his initial enrollment in a 
public institution of higher education in the state, could 
have his status changed to that of a "resident" for tuition 
purposes unless he had maintained domicile in the state 
for a period of not less than one year, during which entire 
period he had not been enrolled, for as many as six hours, 
in any quarter or semester, as a student in any such in- 
stitution, was unreasonable, arbitrary and violated the 
due process and equal protection clauses of the fourteenth 
amendment to the federal constitution and of this section. 
Robertson v. Regents of Univ. of N.M., 350 F. Supp. 100 
(D.N.M. 1972). 

Section 40-4-33, 1953 Comp. (repealed), concerning 
seizure and sale as estrays of calves or colts confined 
apart from their mothers and of confined freshly branded 
animals, was, prior to its amendment by Laws 1919, ch. 
52, § 1, unconstitutional as authorizing the taking of pri- 
vate property without due process. Lacey v. Lemmons, 
1916-NMSC-056, 22 N.M. 54, 159 P. 949, 1917A L.R.A. 
1185. 

Durational limits on benefits upheld, — A regula- 
tion imposing a 12-month durational limitation on the re- 
ceipt of general assistance benefits did not violate the due 
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process clause ofthe New Mexico constitution. Although 
the right to receive public assistance benefits is impor- 
tant, such right is a matter of statutory entitlement and is 
not explicitly or implicitly guaranteed by the New Mexico 
constitution. Moreover, the durational limit was rationally 
related to the human services department's purpose of 
conserving limited funds and was not retroactive merely 
because it utilized the characteristics of a defined group 
to describe the persons that the statute would affect, even 
though the defining characteristics arose before the regu- 
lation became effective. Howell v. Heim, 1994-NMSC-103, 
118 N.M. 500, 882 P.2d 541. 

Unemployment benefits are a property interest 
protected by due process. — New Mexico's Unemploy- 
ment Compensation Law, 51-1-1 to 51-1-59 NMSA 1978, 
creates a constitutionally protected property interest in 
unemployment benefits. N.M. Dep't of Workforce Solutions 
v, Gardufio, 2016-NMSC-002, rev'g 2014-NMCA-050, 324 
P.3d 377. 

Where employee was initially determined to be eligible 
for unemployment benefits and where she continued to re- 
ceive benefits during the appeal process, but was unaware 
that her employer had appealed the award of unemploy- 
ment benefits because she did not receive notice of the 
appeal until the department of workforce solutions sent 
a notice of hearing 1380 days after the initial determina- 
tion of eligibility, the late notice did violate due process 
because employee was not deprived of an opportunity to 
be heard, the late notice did not prevent employee from 
participating in the appeal, and when employee was ini- 
tially determined to be eligible for benefits, she was given 
notice of the potential consequences that she may have 
to pay back benefits to which she was not entitled. N.M. 
Dep 't of Workforce Solutions v. Garduno, 2016-NMSC- 002, 
rev'g 2014-NMCA-050, 324 P.3d 377. 


H. CRIMINAL CASES. 
1. IN GENERAL. 


Suppression of statement made in police inter- 

view. — Where defendant, who was charged with criminal 
sexual contact of a minor, sought to suppress statements 
defendant made at a police interview; hefe ndant volun- 
tarily agreed to an interview and to permit a police officer 
to take defendant to the police station; at the interview, the 
officer informed defendant that defendant had not been 
charged with any crime, defendant was not under arrest; 
and ‘defendant was free to leave at any time; the officer 
recited the Miranda warnings which defendant indicated 
that defendant understood; the officer presented defen- 
dant with a waiver form, reviewed it orally, and told defen- 
dant that defendant did not have to talk; and defendant 
signed the waiver, defendant's fifth amendment rights 
were not violated, defendant's statements were voluntary, 
and the district court did not err in denying defendant's 
motion to suppress. State v. Garcia, 2013-NMCA-064, 302 
P.3d 111, cert. denied, 2013-NMCERT-004. 
. Deviation from roadblock script. — Where officer, 
at a DWI roadblock, deviated from a supervisor-prepared 
script to ask defendant whether he had been drinking, the 
deviation was not a sufficient invasion into personal pri- 
vacy and security to render defendant's roadblock deten- 
tion unreasonable under the fourteenth amendment. State 
v. Duarte, 2007-NMCA-012, 140 N.M. 930, 149 P.3d 1027. 

Withdrawal of individual prison inmate's visita- 
tion privileges without affording that inmate advance 
notice of the charges against the inmate, an opportunity to 
be heard and a statement of the evidence and reasons sup- 
porting the discipline would violate due process. Cordova 
v, LeMaster, 2004-NMSC-026, 186 N.M. 217, 96 P.3d:778: 

Mere conclusion that due process was denied 
is not sufficient basis for relief. State v. Crouch, 
1967-NMSC-093, 77 N.M. 657, 427 P.2d 19. 
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There must be showing of prejudice. — Where 
claims of deprivation of due process are asserted, 
there must be a showing of prejudice. Deats v. State, 
1969-NMSC-029, 80 N.M. 77, 451 P.2d 981, aff'g State 
v. Montoya, 1968-NMCA-069, 80 N.M. 64, 451 P.2d 557. 

There must be a showing of injury. — Not only 
must there be shown an abuse of discretion, but it must 
also have been to the injury of the defendant. State v. Ni- 
eto, 1967-NMSC-142, 78 N.M. 155, 429 P.2d 358. 

There must be a showing of impairment of 
rights. — A violation of due process can be urged only 
by those who can show an impairment of their rights 
in the application of the statute to them. State v. Hines, 
1967-NMSC-237, 78 N.M. 471, 432 P.2d 827. 

If total result is fair, constitutional right has not 
been invaded. — In determining whether the depriva- 
tion of constitutional rights amounts to a denial of due pro- 
cess, the inquiry on habeas corpus is directed to a review 
of the entire proceedings, and if the total result was the 
granting to accused of a fair and deliberate trial, then no 
constitutional right has been invaded and the proceedings 
will not be disturbed. Johnson v. Cox, 1963-NMSC-058, 72 
N.M. 55, 380 P.2d 199, cert. denied, 375 US: 855, 84S. Ct. 
117, 11 L. Ed. 2d 82 (1963). 

Nonenforcement of an indppltcable statute does 
not violate any right of defendant under the concept 
of due process. Defendant must show how he has been de- 
nied due process. State v. Lujan, 1968-NMCA-079, 79 N.M. 
525, 445 P.2d 749. 

Denial of a naked constitutional right does not in- 
validate all subsequent proceedings. State v. Selgado, 
1967-NMSC-147, 78 N.M. 165, 429 P.2d 363. 

Unfairness at first trial is not cured by fair de 
novo trial, — If two trials are afforded a defendant, then 
due process requires that fairness and impartiality exist 
at both trials, and unfairness or partiality at the first trial 
is not cured if the second de novo trial is fair and impar- 
tial. Tsiosdia v. Rainaldi, 1976-NMSC-011, 89 N.M. 70, 
547 P.2d 553. 

Due process of law does not prohibit classi- 
fication for legislative purposes, State v. Thompson, 
1953-NMSC-072, 57 N.M. 459, 260 P.2d 370 (statute pro- 
viding penalty for act but excepting railroad employees 
upheld). 

Vague statute violates due process. — The vague- 
ness doctrine is based on notice and applies when a poten- 
tial actor is exposed to criminal sanctions without a fair 
warning as to the nature of the proscribed activity, and 
therefore a statute violates due process if it is so vague 
that persons of common intelligence must necessarily 
guess at its meaning. State v. Najera, 1976-NMCA-088, 89 
N.M. 522, 554 P.2d 983. 

Any statute which forbids or requires the doing of an act 
in terms so vague that men of common intelligence must 
necessarily guess at its meaning and differ as to its applica- 
tion violates due process. State v. Silva, 1974-NMCA-072, 
86 N.M. 548, 525 P.2d 903, cert. denied, 86 N.M. 528, 525 
P.2d 888; State v. Orzen, 1972-NMCA-006, 83 N.M. 458, 
493 P.2d 768; State v. Ferris, 1969-NMCA-093, 80 N.M. 
663, 459 P.2d 462; State v. Segotta, 1983-NMSC-092, 100 
N.M. 498, 672 P.2d 1129. 

A reasonable degree of certainty in a criminal 
statute is an essential of due process of law, and a 
statute which either forbids or requires the doing of 
an act in terms so vague that men of common ‘intelli- 
gence must necessarily guess at its meaning and differ 
as to its application violates the first essential of due 
process of law. State v. Minns, 1969-NMCA-035, 80 N.M. 
269, 454 P.2d 355, cert. denied, 80 N.M. 234, 453 P.2d 
597; State v, Carr, 1981-NMCA-029, 95 N.M. 755, 626 
P.2d 292, cert. denied, 95 N.M. 669, 625 P2d 1186, cert. 
denied, 454 U.S. 853, 102 S. Ct. 298, 70 L. Ed. 2d 145 
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(1981), overruled by State v. Olguin, 1994-NMCA-050, 
118 N.M. 91, 879 P.2d 92. 

Act constituting offense should be defined with 
certainty. — A penal statute should define the act neces- 
sary to constitute an offense with such certainty that a 
person who violates it must know that his act is criminal 
when he does it. State v. Carr, 1981-NMCA-029, 95 N.M. 
755, 626 P.2d 292, cert. denied, 95 N.M. 669, 625 P.2d 1186, 
cert. denied, 454 U.S. 853, 102 S, Ct. 298, 70 L, Ed. 2d 145 
(1981), overruled by State v. Olguin, 1994-NMCA-050, 118 
N.M. 91, 879 P.2d 92. 

Whole statute must be considered. — In determin- 
ing the question of vagueness, the court will consider a 
statute as a whole. State v. Najera, 1976-NMCA-088, 89 
N.M. 522, 554 P.2d 983; State v. Orzen, 1972-NMCA-006, 
83 N.M. 458, 493 P.2d 768; State v. Ferris, 1969-NMCA-0938, 
80 N.M. 663, 459 P.2d 462. 

Determining degree of crime by amount of harm 
is not unconstitutional. — Determining the degree of a 
crime by the amount of the harm done to the victim does 
not make the statute unconstitutionally vague. State v. 
Jiminez, 1976-NMCA-096, 89 N.M. 652, 556 P.2d 60. 

Criminal sexual penetration could be committed by 
the use of force or coercion without the victim suffer- 
ing personal injury as a result thereof, and the distinc- 
tion between second and third degree criminal sexual 
penetration based on personal injury to the victim is not 
void for vagueness as a matter of law. State v. Jiminez, 
1976-NMCA-096, 89 N.M. 652, 556 P.2d 60. 

Return to state without warrant or waiver of 
extradition does not deny due process. — Defen- 
dants were not denied due process of law by their arrest 
in Arizona and return to New Mexico without warrant 
or waiver of extradition. The power of a court to try a 
person for a crime is not impaired by the manner with 
which he is brought within the court's jurisdiction. State 
v, Millican, 1972-NMSC-064, 84 N.M. 256, 501 P.2d 1076. 

Valid arrest brings defendant properly before 
court. — Where appellant was arrested by drugstore 
owner who apprehended appellant outside his store in 
early morning, then appellant was properly arrested with- 
out warrant on probable cause, and appellant was properly 
before the justice of the peace (now magistrate) regardless 
of validity of final complaint of the store owner. State v. 
Hudson, 1967-NMSC-164, 78 N.M. 228, 480 P.2d 386. 

Intrusion into spouse's home to effect arrest. — 
Chief of police's unlawful intrusion into spouse's home to 
effect husband's arrest conducted without her consent vio- 
lated her right to be free from the deprivation of her prop- 
erty rights without due process of law. Montes v. Gallegos, 
812 F. Supp. 1165 (D.N.M. 1992). 

Due process requires notice and an opportunity to 
be heard before bond can be revoked and a defendant 
remanded to custody. Tijerina v. Baker, 1968-NMSC-009, 
78 N.M. 770, 438 P.2d 514. 

Due process only requires fair and impartial tri- 
bunal, — When analyzed with respect to the tribunal 
hearing a case, due process generally only requires that 
the tribunal be fair and impartial. Tsiosdia v. Rainaldi, 
1976-NMSC-011, 89 N.M. 70, 547 P.2d 553. 

Conviction of an accused while he is legally in- 
competent violates due process of law. State v. Guy, 
1968-NMCA-020, 79 N.M. 128, 440 P.2d 803. 

Presumption of sanity does not deny a defen- 
dant due process of law. It merely gives the defendant 
the burden of going forward with evidence of insanity; if 
he meets this burden, his sanity must be proved by the 
state beyond a reasonable doubt; if he fails to meet this 
burden, by introducing no evidence of insanity, by offering 
evidence disbelieved by the jury, or by offering evidence 
insufficient to rebut the presumption, the presumption of 
sanity decides the issue. State v. Lujan, 1975-NMSC-017, 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


Art. IT, § 18 


87 N.M. 400, 534 P.2d 1112, cert. denied, 423 U.S. 1025, 96 
S. Ct. 469, 46 L. Ed. 2d 400 (1975). 

Examination by defendant's psychiatrist suffices, 
and under such cireumstances, the state has no duty by 
constitutional mandate to furnish additional mental ex- 
aminations. State v. Walburt, 1967-NMSC-271, 78 N.M. 
605, 435 P.2d 435. 

Alibi rule does not violate due process. — Since 
New Mexico's alibi rule, Rule 32, N.M.R. Crim. P, (now 
Rule 5-508 NMRA), provides for reciprocal discovery 
rights and provides ample opportunity for an investiga- 
tion of the facts, it does not violate due process. State v. 
Smith, 1975-NMCA-139, 88 N.M. 641, 543 P.2d 834. 

Holding wrongful administrative action. — There 
is no violation of due process if a state court interpreting 
a state statute holds that a wrongful administrative ac- 
tion is no defense to a criminal prosecution and requires 
the defendant to seek correction of the wrongful action 
in civil proceedings; assuming the curtailment of inspec- 
tions at defendant's plant was unauthorized, defendant 
had the choice of complying with the curtailment and 
thus not slaughtering and selling contrary to the statute, 
or petitioning the district court to require the inspections 
to continue, and when he-did neither, but. proceeded to 
violate the law, his violation would not be excused on the 
basis that an administrative official proceeded improp- 
erly. State v. Pina, 1977-NMCA-020,; 90 N.M. 181, 561 
P.2d 43. 

Entrapment involves due process. — Entrap- 
ment, whether subjective or objective, involves mat- 
ters of due process under this section. State v. Vallejos, 
1997-NMSC-040, 123 N.M. 739, 945 P.2d 957, aff'g in 
part, rev'g in part 1996-NMCA-086, 122 N.M. 318, 924 
P.2d:727. 

Entrapment is not a defense of constitutional 
dimension, and New Mexico is not therefore bound to 
apply the law as announced by the United States su- 
preme court. State v. Fiechter, 1976-NMSC-006, 89 N.M. 
74, 547 P.2d 557, rev'g 1975-NMCA-072, 88 N.M. 437, 
540 P.2d 1326. 

Entrapment justifies inquiry into defendant's 
predisposition. In entrapment cases, the focal is- 
sue is the intent or predisposition of the defendant to 
commit the crime, and if the defendant seeks acquittal 
by reason of entrapment, he cannot complain of an ap- 
propriate and searching inquiry into his own conduct 
and predisposition as bearing upon that issue. State v. 
Fiechter, 1976-NMSC-006, 89 N.M. 74, 547 P.2d 557, rev'g 
1975-NMCA-072, 88 N.M. 437, 540 P.2d 1326. 

Death penalty may be constitutional. — Under 
certain circumstances a citizen's life may be forfeited 
pursuant to due process of law and all other constitu- 
tionally guaranteed rights. State ex rel, Serna v. Hodges, 
1976-NMSC-033, 89 N.M. 351, 552 P.2d 787, overruled by 
State v. Rondeau, 89 N.M. 408, 553 P.2d 688 (former man- 
datory and fully discretionary death penalty statutes vio- 
lated prohibition against cruel and unusual punishment). 

Juvenile must not be denied any of the protec- 
tions guaranteed to adults by the constitution. Neller v. 
State, 1968-NMSC-130, 79 N.M. 528, 445 P.2d 949. 

When a juvenile,is transferred to district court for 
criminal proceedings, all of the rights.and safeguards in 
such cases required by law and the constitution of the 
United States and the constitution of New Mexico must be 
accorded him. Williams v. Sanders, 1969-NMSGC-124, 80 
N.M. 619, 459 P.2d 145. 

Juvenile has no right to more protections than 
adult. — If the procedure is sufficient for adults, the su- 
preme court does not understand that a juvenile has a 
constitutional right to more. Nothing constitutionally re- 
quires that ajuvenile receive anything more or better than 
is accorded an adult. Neller v. State, 1968-NMSC-130, 79 
N.M. 528, 445 P.2d 949. 
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2. PRETRIAL PROCEEDINGS. 


Twenty-seven month charging period. — Where 
defendant was convicted of first degree criminal sexual 
penetration and third degree criminal sexual contact of 
a minor; the charging period was twenty-seven months; 
the crimes were alleged to have occurred while the victim 
was between five and seven years old; the victim did not 
have the capacity to provide particular dates or time peri-, 
ods for the incidents; the incidents occurred on a continu- 
ous basis and were not a few isolated events; defendant 
was often present in the same residence as the victim 
during the daytime and overnight; the nature of the of- 
fenses were such that they did not occur in the presence 
of other witnesses; because the victim suffered no physical 
injury, the offenses were not likely to be discovered im- 
mediately; according to the victim, defendant had vaginal 
intercourse with the victim "lots of times" and anal inter- 
course "about three times", defendant touched the victim's 
genitalia "about ten times" and made the victim touch 
the defendant's penis "about four times"; and defendant 
failed to demonstrate that defendant was prejudiced by 
the lengthy charging period, the charging period was not 
unreasonable and did not violate defendant's right to due 
process, State v. Tafoya, 2010-NMCA-010, 147 N.M., 602, 
227 P.3d 92, cert. denied, 2009-NMCERT-012, 147 N.M, 
600,227 P.3d 90. 

Preaccusation delay in juvenile delinquency pro- 
ceedings, — The due process standard set forth in Gon- 
zales v, State, 11 N.M. 368, 805 P.2d 630 (1991) apples to 
juveniles. State v. Lorenzo P., 2011-NMCA-013, 149 N.M. 
373, 249 P.3d 85, cert. denied, 2011-NMCERT-001, 150 
N.M..558, 262 P.3d 900. 

Where a petition was filed against the child nine months 
after the police received a complaint and seven months af- 
ter police initially suspected the child; the child presented 
no evidence of prejudice or intent to delay; the child argued 
that the child was prejudiced because the delay deprived 
the child of access to rehabilitative services; the district 
court had approximately three months between the time 
the petition was filed and the child turned twenty-one 
within which to provide rehabilitation services; and the 
child's other arguments of prejudice were mere conjec- 
tures, the delay between the incident and the filing of the 
petition did not violate due process. State v. Lorenzo P, 
2011-NMCA-018, 149 N.M. 373, 249 P.3d 85, cert. denied, 
2011-NMCERT-001, 150 N.M. 558, 262 P.3d 900, 

Involuntary antipsychotic drug treatment. — 
The due process standard to determine whether appro- 
priate circumstances exist to support an order requir- 
ing the defendant to submit to unwanted antipsychotic 
drug treatment solely for the purpose of establishing the 
defendant's trial competency is that important govern- 
mental interests are at stake; involuntary medication 
will significantly further the government's concomitant 
state interests of trying the defendant for a serious crime 
and providing the defendant with a fair trial; voluntary 
medication is necessary to further those interests; and 
administration of the drugs is medically appropriate. 
State v. Cantrell, 2008-NMSC-016, 143 N.M. 606, 179 
P.3d 1214. 

Factually indistinguishable counts. —. An indict- 
ment that lists a series of identical counts denies the de- 
fendant adequate notice of the charges against him and 
fails to protect him from double jeopardy if the counts can- 
not be linked to particular, distinguishable criminal acts. 
State v. Dominguez, 2008-NMCA-029, 143 N.M. 549, 178 
P.3d 884, cert, denied, 2008-NMCERT-002, 143 N.M. 665, 
180 P.3d 672. 

Preindictment delay is not grounds for dismissal 
unless prejudicial. — Where charges against defen- 
dant in Bernalillo county were dismissed, without preju- 
dice on June 7, 2007 on defendant's motion to dismiss 
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for improper venue; defendant was indicted in Sandoval 
county for the same charges on December 4, 2008; and de- 
fendant provided no evidence or argument to. show how 
defendant was prejudiced by the preindictment delay or 
that the state intentionally delayed the indictment to gain 
a tactical advantage, defendant's right to due process was 
not violated by the pre-indictment delay. State v. Fierro, 
2014-NMCA-004, cert. denied, 2013-NMCERT-012. 

To obtain a dismissal for preindictment delay defendant 
must show that he has been substantially prejudiced. 
Here the contentions of prejudice in the trial court were: 
(1) that a nine-month delay, between arrest and indict- 
ment, was a showing of prejudice, and (2) that because 
defendant was intoxicated at the time of the offense he 
had a memory problem which had been compounded by 
the nine-month delay. Neither claim was a showing of sub- 
stantial prejudice, and the delay was not a violation of due 
process, State v. Tafoya, 1977-NMCA-115, 91 N.M. 121,570 
P.2d 1148, modified, Kilpatrick v. State, 1985-NMSC-064, 
103 N.M. 52, 702 P.2d 997. 

Delay of 40 days between the commission of the offense 
and the arrest of defendant was not in itself suggestive of 
prejudice. State v. Polsky, 1971-NMCA-011, 82 N.M. 393, 
482 P.2d 257, cert. denied, 82 N.M. 377, 482 P.2d 241, cert: 
denied, 404 U.S. 1015, 92 S. Ct. 688, 30 L. Ed. 2d 662 (1972). 

Where there is nothing in the record indicating that ap- 
pellant was prejudiced in the delay in arraignment, the 
delay in holding a preliminary hearing is not a denial of 
due process. State v. Olguin, 1968-NMSC-012, 78 N.M. 
661, 437 P.2d 122, 

Unless the preliminary delay in some way deprives an 
accused of a fair trial; there is no denial of due process of 
law. This is the rule in the federal as well as in the state 
courts. State v. Henry, 1967-NMSC-265, 78 N.M. 573, 434 
P.2d 692. 

Absent prejudice in the fact that 22 days elapsed from 
the time minor was arrested until he appeared before the 
juvenile court, when counsel was appointed for him, he 
has not been denied due process of law. State v. Henry, 
1967-NMSC-265, 78 N.M. 573, 434 P.2d 692. 

Some personal discomfort, occasioned by being jailed for 
a few hours awaiting preliminary examination, does not 
constitute a denial of due process or equal protection, nor 
can it be said to constitute cruel and unusual punishment. 
Christie v. Ninth Judicial Dist., 1967-NMSC-236, 78 N.M. 
469, 432 P.2d 825. 

Undeniably, delay in charging a person as a habit- 
ual criminal involves due process. State v. Santillanes, 
1982-NMCA-118, 98 N.M. 448, 649 P.2d 516. 

Where a defendant was arrested and released, and was 
indicted approximately 21 months later, and all of his alibi 
witnesses had died in the interim, any prejudice to the de- 
fendant was outweighed by the reasons for the delay. State 
v, Gonzales, 1990-NMCA-040, 110 N.M. 218, 794 P.2d 361, 
aff'd, 1991-NMSC-015, 111 N.M. 368, 805 P.2d 630. 

Defendant failed to establish prejudice to his de- 
fense despite thirty-three month preindictment de- 
lay. — Where defendant was charged with escape from 
jail after he failed to return to jail from a release furlough 
following a probation revocation, and where the record 


indicated that the state filed a motion seeking enforce-. 


ment of the sentence imposed at the revocation hearing, 
but took no further action in the case for two years and 
nine months when it filed an indictment against defen- 
dant, defendant's constitutional right to due process was 
not denied because defendant failed to establish prejudice 
to his defense, State v. Grubb, 2020-NMCA-003. 
Information not stating date of offense may be 
void, — The information charging defendant with sod- 
omy was void for failure to give him notice of the charges 
against him where it failed to state the date of the offense 
so as to specify which of three different acts subsequently 
testified to by the state's principal witness was charged, 
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and defendant's conviction was reversed. State v. Foster,: 
1974-NMCA-150, 87 N.M. 155, 530 P.2d 949. 

Using initials to identify offense denies due pro- 
cess. — The use of initials instead of words in a crimi- 
nal complaint to identify the offense deprives defendant 
of due process of law. State v. Raley, 1974-NMCA-024, 86 
N.M. 190, 521 P.2d 1031, cert. denied, 86 N.M. 189, 521 
P.2d 1030. 

Stating common name of offense, date and place 
suffices. — Where defendant's indictment for criminal 
trespass charged him with violation of a specific statu- 
tory section, stating the common name of the offense, 
a specific date of the offense, and that the offense oc- 
curred in McKinley county, New Mexico, it sufficiently 
informed defendant of what he must be prepared to meet 
and did not deprive him of due process, State v. Cutnose, 
1974-NMCA-130, 87 N.M. 307, 532 P.2d 896, cert. denied, 
87 N.M. 299, 532 P.2d 888. 

Reference to repealed section where offense oth- 
erwise charged does not violate rights. — Defen- 
dant was not deprived of liberty without due process of 
law nor denied equal protection of the law under this sec- 
tion merely because the information charging him with 
embezzlement incorrectly referred to a repealed section, 
since the offense was otherwise sufficiently charged. 
Smith v. Abram, 1954-NMSC-061, 58 N.M. 404, 271 P.2d 
1010. 

There is nothing unfair about charging the defen- 
dant in the alternative with fraud or embezzlement, 
particularly where the charges’ arose out of the same 
events and carry the same penalties, and defendant is 
furnished with a most detailed statement of fact, includ- 
ing the complete district attorney's file, police reports 
and a citation of authorities the state is relying on in 
support of each of the alternative charges. State v. Ortiz, 
1977-NMCA-036, 90 N.M. 319, 563 P.2d 113. 

Waiver of rights in Spanish may satisfy due pro- 
cess. Where the record reflected defendant's waiver 
in Spanish of his constitutional rights, the court of ap- 
peals took judicial notice of its English interpretation, 
and agreed with the trial court that the language of the 
waiver satisfied the requirements of due process. State 
v. Ramirez, 1976-NMCA-101, 89 N.M. 635, 556 P.2d 43, 
overruled on other grounds by City of Albuquerque v. Hay- 
wood, 1998-NMCA-029, 124 N.M. 661, 954 P.2d 93. 

Waiving jury trial by voluntary guilty plea does 
not deny rights. — Where the record showed that defen- 
dant acknowledged his guilt and the trial court accepted 
his guilty plea, the court held defendant had waived his 
right to a jury trial and the execution of that waiver did 
not deny defendant due process or equal protection. State 
v. Brill, 1970-NMCA-093, 81 N.M..785, 474 P.2d 77, cert. 
denied, 81 N.M. 784, 474 P.2d 76. 

Involuntary guilty plea is void. — A judgment and 
sentence cannot stand if based upon an involuntary plea 
of guilty induced by an unkept promise of leniency. A 
guilty plea induced by either promises or threats which 
deprive it of the character of a voluntary act is void and 
subject to collateral attack. To withhold the privilege of 
withdrawing a guilty plea in order to reassume the posi- 
tion. occupied prior to its entry would constitute a denial 
of due process of law. State v. Ortiz, 1967-NMSC-104, 77 
N.M. 751, 427 P.2d 264, 

Plea of nolo contendere. — If a plea of nolo conten- 
dere is entered under circumstances which render its ac- 
ceptance fundamentally unfair or shocking to a sense of 
justice, the resulting conviction violates the due process 
clause, State v. Raburn, 1966-NMSC-174, 76 N.M. 681, 
417 P.2d 813. 

Provisions for certification of juvenile to district 
court held valid. — The provisions for certification of a 
juvenile to district court for trial as an adult (see 32A-2- 
13 NMSA 1978 et seq.) were not so vague, indefinite and 
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lacking in any recognizable standard or criterion for a 
determination of certification as to deny him equal pro- 
tection and due process afforded by this section. State v. 
Jimenez, 1972-NMSC-073, 84 N.M. 335, 503 P.2d 315. 

Preliminary hearing is not constitutionally re- 
quired before delinquency trial. — Under former 
Juvenile Code, preliminary hearing prior to trial by jury 
to determine delinquency status was not constitutionally 
required, since code itself contained adequate safeguards 
to assure due process and fair treatment, and since pro- 
ceedings and consequences of conviction under Juvenile 
Code were significantly different from proceedings and 
consequences of conviction under criminal law. Williams 
v. Sanders, 1969-NMSC-124, 80 N.M. 619, 459 P.2d 145. 


3. TRIAL PROCEEDINGS. 


Standard for courtroom closure. — New Mexico has 
adopted the "overriding interest" standard for any type 
of courtroom closure. State v. Turrietta, 2018-NMSC-036, 
rev'g 2011-NMCA-080, 150 N.M. 195, 258 P.3d 474. 

Requirements of overriding interest standard for 
courtroom closure. — The overriding interest standard 
for closure of a courtroom requires that the party seek- 
ing to close the hearing must advance an overriding in- 
terest that is likely to be prejudiced, the closure must be 
no broader that necessary to protect that interest, the 
district court must consider all reasonable alternatives to 
closing the proceedings, and the district court must make 
findings adequate to support the closure. State v. Turri- 
etta, 2013-NMSC-036, rev'g 2011-NMCA-080, 150 N.M. 
195, 258 P.3d 474. 

Right to public trial was violated. — Where de- 
fendant, who was a member of a gang, shot and killed 
a member of another gang; the state requested that the 
courtroom be closed during the testimony of cooperating 
witnesses who were former gang members, because the 
state believed that gang members would pack the court- 
room and intimidate the witnesses so that they would not 
testify; the witnesses testified that they had experienced 
threats and violence prior to trial; the state never offered 
sufficient proof that the threats and violence were directly 
related to defendant's case or that a link existed between 
the threats and violence and the witnesses' ability or will- 
ingness to testify; although the witnesses named gang 
members who had threatened or intimidated them, the 
district court excluded more than thirty people from the 
courtroom, including members of defendant's family and 
friends, without knowing whether the excluded people 
were gang affiliated; the district court did not consider 
all alternatives to closure, such as increased security or 
the wait-and-see method; and the district court's justifi- 
cation for the closure, which was based on the danger to 
the witnesses and the fact that a gang etching had been 
found outside the courtroom door, failed to mention any 
specific threat or possibility of intimidation, defendant's 
right to a public trial was violated. State v. Turrietta, 
20138-NMSC-036, rev'g 2011-NMCA-080, 150 N.M. 195, 
258 P.3d 474. 

Failure to determine competency to stand trial. 
— Where defense counsel raised the issue of defendant's 
competency at defendant's preliminary hearing in mag- 
istrate court; the case was then transferred to district 
court; the district court ordered a competency evaluation 
of defendant; based on the results of the evaluation, de- 
fense counsel was satisfied that defendant was competent 
to stand trial, and the court entered an order finding de- 
fendant competent to stand trial; defense counsel again 
raised the issue of defendant's competency on the day of 
trial, prior to the start of trial; the court took no action 
and proceeded to trial; during the trial, defendant made 
noises, talking to someone who was not present in the 
courtroom; the court admonished defendant not to disrupt 
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the trial; defense counsel attempted, but the court refused, 
to allow defense counsel to raise the issue of defendant's 
competency; the jury returned a verdict of guilty; defense 
counsel again raised the issue of defendant's competency; 
the court then permitted defense counsel to fully raise the 
issue and instructed defense counsel to request a compe- 
tency evaluation; based on the evaluation, the court found 
defendant to be incompetent, but declined to dismiss the 
charges and proceeded to sentence defendant, defendant 
was denied due process of law because the court erred 
when it refused to permit defense counsel to raise the is- 
sue of defendant's competency prior to and during trial, 
when it failed to stay the proceedings pending a determi- 
nation of whether a reasonable doubt existed as to defen- 
dant's competency to stand trial, and after finding defen- 
dant incompetent. State v. Montoya, 2010-NMCA-067, 148 
N.M. 495, 2388 P.38d 369, cert. denied, 2010-NMCERT-006, 
148 N.M. 583, 241 P.3d 181. 

No mistrial for defendant's outburst during trial 
and subsequent restraint. — Where, during defen- 
dant's trial, defendant had an outburst in court where 
defendant abruptly stood up and stated, "I'm going to 
have to go somewhere, man, I can't handle this"; the out- 
burst occurred as the court was recessing the trial; of- 
ficers had to restrain defendant; some jurors witnessed 
the incident; the court polled the jurors individually to 
determine what they saw and heard and asked them 
whether what they witnessed would impact their abil- 
ity to be fair and impartial; more than half of the jurors 
witnessed the incident; each juror stated that neither 
the incident nor shackling defendant in the courtroom 
during the remainder of the trial would affect their 
fairness and impartiality in deciding the case; and de- 
fendant was bound and shackled for the remainder of 
the trial, the trial court did not abuse its discretion in 
denying defendant's motion for mistrial. State v. Swick, 
2012-NMSC-018, 279 P.3d 747, affig 2010-NMCA-098, 
148 N.M. 895, 242 P.3d 462. 

Defendant secured in leg irons during trial. 
— Where defendant was in leg irons for the duration of 
the trial; defendant did not object to the use of leg irons, 
other than to request that they be removed if defendant 
testified; defendant did not testify; there was no indica- 
tion that the jury saw the leg irons; and the district court 
stated that it would not remove the leg irons citing safety 
concerns and recent violent incidents in other states in- 
volving unsecured defendants, defendant's fundamental 
right to due process was not violated. State v. Johnson, 
2010-NMSC-016, 148 N.M. 50, 229 P.3d 523. 

District court did not commit fundamental error 
by keeping the defendant in shackles for the du- 
ration of the trial. — Where defendant stood trial for 
first-degree murder and attempted first-degree murder, 
the trial court did not commit fundamental error by keep- 
ing the defendant in shackles for the duration of the trial 
where there was no showing that the jury had seen the 
defendant's shackles; where a defendant is restrained in a 
manner not visible to the jury, prejudice is not presumed. 
State v. Torres, 2018-NMSC-018, 

A defendant does not have a right to join his 
counsel for sidebar conferences with the court. — 
Where defendant stood trial for first-degree murder and 
attempted first-degree murder, and where the trial court 
kept defendant in shackles for the duration of the trial so 
that defendant was unable to attend sidebar conferences 
during trial, defendant was not denied a fair trial; because 
defendant was represented by his attorney at all sidebar 
conferences, the shackles did not prevent defendant from 
communicating with counsel, and there is no constitu- 
tional right to join defense counsel at sidebar conferences. 
State v. Torres, 2018-NMSC-013, 

Conviction of indistinguishable counts. — Where 
defendant was convicted of two counts of first degree 
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criminal sexual penetration of a minor for vaginal pen- 
etration and two counts of first degree criminal sexual 
penetration of a minor for anal penetration; the state 
factually alleged that the charges arose out of one of four 
specific incidents; and at trial, the victim only described 
a pattern of vaginal CSPM and anal CSPM and said that 
each happened "lots of times", without relating any act 
to a specific incident, defendant's convictions violated 
defendant's right to due process, because the counts of 
vaginal CSPM were factually indistinguishable and the 
counts of anal CSPM were factually indistinguishable. 
State v. Tafoya, 2010-NMCA-010, 147 N.M. 602, 227 P.3d 
92, cert. denied, 2009-NMCERT-012, 147 N.M. 600, 227 
P.3d 90. 

Due process requires adequate notice of the 
charges against a defendant. — Where the state 
charged defendant with twenty-four individual counts 
of child abuse based upon the child victim's allegations 
that defendant and his sons assaulted him with a stun 
gun numerous times between August and October 2010, 
the indictment did not provide notice as to any specific 
instance in which defendant was alleged to be the prin- 
cipal abuser nor did it provide notice as.to any specific 
instance in which defendant was alleged to be an accom- 
plice to abuse inflicted by others. Defendant's constitu- 
tional rights to due process were violated. State v. Vargas, 
2016-NMCA-038. 

Sharing interpreters. — Where the trial court used a 
single interpreter to interpret for both the defendant, who 
was Vietnamese, and a Vietnamese juror; the interpreter 
was available to the defendant at all times; the defendant 
did not show prejudice; and the defendant's attorney sug- 
gested the procedure, there was neither structural nor 
fundamental error, State v. Nguyen, 2008-NMCA-0738, 144 
N.M. 197, 185 P.3d 368, cert. denied, 2008-NMCERT-004, 
144 N.M. 47, 183 P.3d 932. 

_Courts have power and duty to provide fair trial. 
— The courts of general jurisdiction have the inherent 
power to do whatever may be done under the general 
principles of jurisprudence to insure to the citizen a fair 
trial, whenever his life, liberty, property or character is at 
stake. The possession of such power involves its exercise 
as a duty whenever public or private interests require. 
State v, Valdez, 1972-NMCA-014, 83 N.M. 632, 495 P.2d 
1079, aff'd, 1972-NMSC-029, 83 N.M, 720, 497 P.2d 231, 
cert. denied, 409 U.S, 1077, 98S. Ct. 694, 34 L. Ed. 2d 666 
(1972). 

Facts of prior convictions. — Defendant is not en- 
titled to have a jury find the facts of his prior convictions 
beyond a reasonable doubt under this section. State v. San- 
doval, 2004-NMCA-046, 135 N.M. 420, 89 P.3d 92, cert. de- 
nied, 2004-NMCERT-004, 135 N.M. 562, 91 P.3d 603. 

Multiplicity of counts held not unfair. — Where 
four of the eight counts against defendant were dismissed, 
and the jury acquitted on two counts and convicted on two 
counts, his argument that the multiplicity of counts and 
the evidence introduced in connection with those counts 
deprived him of a fair trial was not supported by the re- 
cord. State v. Lucero, 1977-NMCA-021, 90 N.M. 342, 563 
P.2d 605, cert. denied, 90 N.M. 686, 567 P.2d 485. 

Municipal judge need not be attorney. — Fairness 
is not so inextricably tied to the education of an attorney 
that without a legal education a municipal court judge 
cannot be fair, Tsiosdia v, Rainaldi, 1976-NMSC-011, 89 
N.M. 70, 547 P.2d 553. 

Allowing nonattorney police court judges to preside 
over criminal cases arising from violations of municipal 
ordinances which are punishable by incarceration does 
not violate rights guaranteed by the state and federal con- 
stitutions, Tsiosdia v. Rainaldi, 1976-NMSC-011, 89 N.M. 
70, 547 P.2d 553. 

Peremptory challenges by multiple defendants. — 
In a prosecution for first degree murder, the defendant was 
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not denied due process of law because the trial court failed 
to permit him to exercise 12 peremptory challenges for 
himself, but instead allowed the defendant and codefen- 
dant a total of 14 challenges. Multiple defendants have no 
constitutional right to more peremptory challenges than 
given them by rule, provided they are given a fair trial by 
an impartial jury. State v. Sutphin, 1988-NMSC-081, 107 
N.M. 126, 753 P.2d 1814. 

Due process requires proof beyond reasonable 
doubt. — Proof beyond a reasonable doubt is the tra- 
ditional burden which our system of criminal justice 
deems essential, and the due process clause protects the 
accused against conviction except upon proof beyond a 
reasonable doubt of every fact necessary to constitute 
the crime with which he is charged; this standard ap- 
plies not only to factual determinations of guilt, but also 
to the factual determination that a firearm was used, be- 
cause that fact is a predicate for enhancing defendant's 
sentence, State v, Kendall, 1977-NMCA-002, 90 N.M, 236, 
561 P.2d 935, rev'd in part, 1977-NMSC-015, 90 N.M. 
191, 561 P.2d 464. 

Court's failure to call eyewitnesses itself does not 
deny due process. — Refusal of trial court to call eye- 
witnesses to a killing as witnesses of the court did not 
deny due process to defendant, Absent a rare instance, 
such as where the prosecuting attorney informed the 
court that a witness was available, but the prosecu- 
tor declined to call him because he could not vouch for 
his truthfulness and veracity, the trial court should not 
call a witness in a criminal case, particularly, where 
the case is being tried before a jury. State v. McFerran, 
1969-NMCA-084, 80 N.M, 622, 459 P.2d 148, cert. denied, 
80 N.M. 731, 460 P.2d 261. 

No right to demand immunity for defense wit- 
ness. — A defendant has no sixth amendment right to 
demand that any witness he chooses be immunized, and 
the prosecution's refusal to grant immunity to a defense 
witness who would allegedly offer exculpatory testimony 
to. a defendant does not amount to a denial of due process 
or a violation of sixth amendment rights. State v. Sanchez, 
1982-NMCA-105, 98 N.M. 428, 649 P.2d 496, cert. denied, 
98 N.M. 478, 649 P.2d 1391, overruled by State v. Belanger, 
2009-NMSC-025, 146 N.M. 357, 210 P.2d 783. 

A ruling on a motion for continuance rests within 
the sound discretion of the court and will not be in- 
terfered with unless the record shows an abuse of such 
discretion. State v, Nieto, 1967-NMSC-142, 78 N.M. 155, 
429 P.2d 353. 

Improper comment upon consequences of ver- 
dict. — Judge who was critical of the legal system dur- 
ing voir dire, implying that the system is governed by 
legislative whim rather than by well-settled principles, 
and who told the jury during trial of the consequences of 
their verdict, in terms of the mandated sentences for first- 

and second-degree murder, committed reversible error 
by depriving defendant of a fair trial. State v. Henderson, 
1998-NMSC-018, 125 N.M. 434, 963 P.2d 511. 

Trial judge's remarks held not to prevent fair 
trial. — Comments by the trial court to defense coun- 
sel that "you shouldn't be calling people like that as a 
witness," referring to an individual who had not been 
called by the defense, and that "if you don't want your 
witnesses cross-examined, don't call them," although in- 
dicative of impatience, did not display bias against or in 
favor of a party, nor did they amount to an undue inter- 
ference by the trial court or show such a severe attitude 
that proper presentation of the cases was prevented, 
and consequently, the remarks did not deprive defen- 
dant of a fair trial. State v. Herrera, 1977-NMCA-028, 
90 N.M. 306, 563 P,2d 100, cert. denied, 90 N.M. 636, 
567 P.2d 485. 

The evidentiary basis for the indictment was not a mat- 
ter for argument to the trial jury because it was irrelevant 
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to the question of guilt or innocence, and the trial court 
could properly interrupt counsel's argument and require 
that the argument stay within matters pertinent to the 
trial; the interruption did not amount to judicial mis- 
conduct nor deny defendant a fair trial. State v. Herrera, 
1977-NMCA-028, 90 N.M. 306, 563 P.2d 100, cert. denied, 
90 N.M. 636, 567 P.2d 485. 

Instructions held to justify overruling objec- 
tions to prosecutor's argument. — The trial court 
had wide discretion in dealing with counsel's argument, 
and did not abuse its discretion in overruling defendant's 
objections to the prosecutor's closing remarks about col- 
lateral offenses committed by defendant where the jury 
was instructed on three occasions - during the cross- 
examination of the psychologist, the cross-examination 
of the psychiatrist and upon final submission of the case 
to them - that references to such collateral offenses and 
to the fingerprint went only to the credibility of the ex- 
perts and were not to be considered on the question of 
guilt. State v. Turner, 1970-NMCA-054, 81 N.M. 571, 469 
P.2d 720. 

Reading law on pardon and parole to jury does 
not deny due process. — That the trial court, in re- 
sponse to a question by the jury during the course of their 
deliberations, read to the jury the constitutional provi- 
sion and the laws concerning pardon and parole did not 
deprive petitioner of a fair and impartial trial or of life 
and liberty without due process of law. Nelson v. Cox, 
1960-NMSC-005, 66 N.M. 397, 349 P.2d 118. 

General intent instruction involves no presump- 
tion. — The existence or nonexistence of general criminal 
intent is a question of fact for the jury, and the general in- 
tent instruction submitted the issue to the jury’as a ques- 
tion of fact; no presumption was involved in the instruc- 
tion given. State v. Kendall, 1977-NMCA-002, 90-N.M. 
236, 561 P.2d 935, rev'd in part, Lee NMSC- 015, 90 N.M. 
191, 561 P.2d 464. 

Instructions on effect of oRenthiy intoxication 
on intent may be refused. — Defendant's argument 
that since voluntary intoxication is not a defense to the 
existence of a general criminal intent, a general criminal 
intent is always conclusively presumed from the doing of 
the prohibited act, that conclusive presumptions are ‘un- 
constitutional and thus the refusal of requested instruc- 
tions on the effect of intoxication on defendant's ability to 
form a general criminal intent denied defendant the right 
to put on a defense was patently meritless. State v. Kend- 
all, 1977-NMCA-002, 90 N.M. 236, 561 P.2d 935, rev'd in 
part, 1977-NMSC-015, 90 N.M. 191, 561 P.2d 464. 

Instruction on exculpatory statements in confes- 
sion held properly refused. — The trial court was not 
in error when it refused to give a requested instruction 
on exculpatory statements contained in defendant's con- 
fession, where the court adequately instructed as to self 
defense and defendant voluntarily took the stand and his 
own testimony corresponded to the exculpatory matter 
contained in the confession introduced by the state. State 
v. Casaus, 1963-NMSC-194, 73 N.M. 152, 386. P.2d 246. 

Jury instructions as to accomplice testimony. — 
Trial court's refusal to use jury instruction tendered by 
defendant admonishing the jury to weigh accomplice tes- 
timony with greater care than other testimony, was proper 
under New Mexico law and practice, and did not violate 
defendant's constitutional right to due process. State v. 
Sarracino, 1998-NMSC-022, 125 N.M. 511, 964 P.2d 72, 

Inquiry as to the numerical division of a jury is 
error in itself, because the error goes to’a fair and im- 
partial trial, and thus violates due process. State.v, Aragon, 
1976-NMCA-018, 89 N.M. 91, 547 P.2d 574, cert. denied, 89 
N.M. 206, 549 P.2d 284 (giving rule prospective operation), 

Where the jury had been deliberating from 3:10 p.m. 
until midnight, with a break for dinner, and after the 
trial court inquired and was informed that the numerical 
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division was 11 to one, it gave the shotgun instruction 
over defendant's objection, this instruction was a lecture 
to one juror; within 25 minutes of this lecture, a guilty 
verdict was returned, and the court of appeals held that 
the inquiry as to numerical division followed by the shot- 
gun instruction was coercive conduct requiring reversal. 
State v, Aragon, 1976-NMCA-018, 89:'N.M. 91, 547 P.2d 
574, cert. denied, 89 N.M. 206, 549 P.2d 284. 

Communication with juror is presumptively 
prejudicial. — In a criminal case any private communi- 
cation, contact or tampering, directly or indirectly, with a 
juror during a trial about the matter pending before the 
jury is, for obvious reasons, under due process deemed 
presumptively prejudicial, if not made in pursuance of 
known rules of the court and the instructions and direc- 
tions of the court made during the trial, with full know!- 
edge of the parties. The presumption is not conclusive, 
but the burden rests heavily upon the government to 
establish, after notice to and hearing of the defendant, 
that such contact with the juror was harmless to the de- 
fendant. State v. Gutierrez, 1967-NMCA-024, 78 N.M. 529, 
433 P.2d 508. 

Probable or inherent prejudice requires new 
trial. i i judi i 
herent prejudice, there must be’a new trial. State v. Guti- 
errez, 1967-NMCA-024, 78 N.M. 529, 433 P.2d 508. 

Disqualification of jurors on basis of gender 
prohibited. — New Mexico Const., art. II, §§ 14 and 18 
preclude the state from using its peremptory challenges 
to strike jurors because of gender in a criminal case. 
State v. Gonzales, 1991-NMCA-007, 111 'N.M. 590, 808 
P.2d 40, cert. denied, 111 N.M. 416, 806 P.2d 65, modi- 
fied, State v. Dominguez, 1993-NMCA-042, 115'N.M. 
445, 853 P.2d 147. 

To raise and resolve allegations of intentional discrimi- 
nation on the basis of gender, a defendant must make a 
prima facie showing that the prosecution has used its pe- 
remptory challenges to purposefully discriminate against 
an excluded group. This prima facie showing may be 
made by showing 1) that the state has exercised its pe- 
remptory challenges to remove members of a cognizable 
group from the jury panel, and 2) that these facts and any 
other relevant circumstances raise an inference that the 
state used its challenges to exclude members of the panel 
solely on account of their membership in the excluded 
group. State v. Gonzales, 1991-NMCA-007, 111 N.M. 690, 
808 P.2d 40, cert. denied, 111 N.M. 416, 806 P.2d 65, modi- 
fied, State v. Dominguez, 1993-NMCA-042, 115 NM. 445, 
853 P.2d 147. 

Denying mistrial is decision that presumption 
was overcome, — It was for the trial court to deter- 
mine whether the presumption of prejudice arising from 
unauthorized contact indirect or otherwise with the jury 
had been overcome. In denying the motion for a mis- 
trial, the trial court, in effect, ruled that the presump- 
tion of prejudice had been overcome. State v. Gutierrez, 
1967-NMCA-024, 78 N.M. 529, 433 P.2d 508. - 

"Make a wise decision" is not prejudicial. — No 
probable or inherent prejudice exists in the commu- 
nication "make a wise decision". State v. Gutierrez, 
1967-NMCA-024, 78 N.M. 529, 433 P.2d 508. 

"Return a verdict" is not prejudicial. — Under 
standards of due process, any unauthorized communi- 
cation with a juror is presumptively prejudicial, but the 
record affirmatively showed no prejudice and overcame 
the presumption of prejudice where the jury was "ready 
to return a verdict", it informed the judge of this fact and, 
in addition, that one juror feared reprisal, and where the 
judge said no more than "return a verdict". State v. Maes, 


' 1970-NMCA-053, 81 N.M. 550, 469 P.2d 529, cert. denied, 
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81 N.M. 588, 470 P.2d 309. 
Communication after verdict has been returned. 
— Conversation between judge and one juror concerning 
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juror's fear of reprisal could not prejudice verdict which 
had already been received. State v. Maes, 1970-NMCA-053, 
81 N.M. 550, 469 P.2d 529, cert. denied, 81 N.M. 588, 470 
P.2d 309. 

Combination of factors invading rights. — Failure 
to grant a continuance to allow defendant a reasonable 
time to prepare and present a defense, denial of his rights 
to subpoena witnesses and to have medical records pro- 
duced, and granting the state's motion to suppress any ev- 
idence going to defendant's mental or physical condition, 
invaded defendant's constitutional rights to due process 
and a fair trial. March v. State, 1987-NMSC-020, 105 N.M. 
453, 734 P.2d 231. 

Mistrial not necessitated by juror's comment, fol- 
lowing presentation of evidence, regarding defen- 
dant's dangerousness. — A juror's comment in open 
court that defendant should not be allowed close proximity 
to a gun and shells did not necessitate a mistrial since the 
juror's comment clearly came after most of the evidence in 
the case had been presented and where there was ample 
evidence to support juror's conclusion that defendant was 
a dangerous person and the trial court immediately gave 
curative instructions. State v. Price, 1986-NMCA-036, 104 
N.M. 703, 726 P.2d 857, cert. quashed, 104 N.M. 702, 726 
P.2d 856, modified, State v. Ortega, 1991-NMSC-084, 112 
N.M. 554, 817 P.2d 1196. 

Omitted necessary instruction on specific intent 
fundamental error. — The failure to instruct as to spe- 
cifie intent, when the conviction for the crime requires 
proof of specific intent, amounts to fundamental, revers- 
ible error. In such circumstances, the omitted instruction 
as to specific intent is a substantial and material omis- 
sion. State v. Shade, 1986-NMCA-072, 104 N.M. 710, 726 
P.2d 864, cert. quashed, 104 N.M. 702, 726 P.2d 856, over- 
ruled by State v. Olguin, 1994-NMCA-050, 118 N.M. 91, 
879 P.2d 92. 

Summary contempt proceeding is proper for re- 
fusal to testify. — A refusal to answer questions in the 
presence of the court is a proper matter to be dealt with 
summarily, particularly where the witness is given op- 
portunity to explain the basis of her refusal to the court, 
and there was no violation of due process on the basis 
that the court proceeded summarily. State v. Sanchez, 
1976-NMCA-104, 89 N.M. 673, 556 P.2d 359. 

Where the trial court took great care to make sure 
that a witness understood the question posed by the 
prosecution which she refused to answer and under- 
stood that she could be held in contempt if she per- 
sisted in her refusal to answer, even allowing her time 
to confer with her attorney, and made it clear that she 
could purge herself of the contempt by answering the 
questions in the presence of the jury, the summary con- 
tempt proceeding did not violate her right to due pro- 
cess. State v. Sanchez, 1976-NMCA-104, 89 N.M. 673, 
556 P.2d 359. 

Summary proceeding is proper even if proceed- 
ing is not labeled criminal. — Where a witness sen- 
tenced for contempt had notice that her refusal to answer 
would be a contempt and that sanctions in the form of a 
jail sentence or fine might be imposed, she was not de- 
prived of due process on a theory of lack of notice because 
the court failed to label the contempt proceedings crimi- 
nal. State v. Sanchez, 1976-NMCA-104, 89 N.M. 673, 556 
P.2d 359. 


4, SENTENCING, APPEALS, PROBATION. 


Confrontation of witnesses at probation revo- 
cation hearings. — The right to confront and cross- 
examine witnesses at probation revocation hearings is 
guaranteed by the due process clause of the fourteenth 
amendment, not by the confrontation clause of the sixth 
amendment. State v. Guthrie, 2009-NMCA-036, 145 N.M. 
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761, 204 P.3d 1271, rev'd, 2011-NMSC-014, 150 N.M. 84, 
257 P.3d 904. 

Before revoking a defendant's probation based on hear- 
say, the district court must make a specific finding of good 
cause for not requiring confrontation by specifically ad- 
dressing the state's problems in securing the presence of 
an absent witness or specifically stating the reasons that 
the hearsay evidence offered has particular indicia of ac- 
curacy and reliability such that it has probative value. 
State v. Guthrie, 2009-NMCA-036, 145 N.M. 761, 204 P.3d 
1271, rev'd, 2011-NMSC-014, 150 N.M. 84, 257 P.3d 904, 

Where the defendant's probation officer did not appear 
at the hearing to revoke the defendant's probation; the 
only witness who testified at the hearing was the proba- 
tion officer's supervisor who was the custodian of proba- 
tion violation reports filed by probation officers; the su- 
pervisor had no personal knowledge of the defendant's 
case except for what was contained in the probation of- 
ficer's file; the supervisor read into evidence statements 
that were in the defendant's probation file; and the dis- 
trict court did not state any reasons why the evidence 
was sufficiently accurate or reliable so as to excuse the 
presence of the defendant's probation officer, the district 
court failed to make a specific finding of good cause for 
not calling the defendant's probation officer as a witness 
and the revocation of the defendant's probation based on 
the supervisor's testimony about statements included in 
the defendant's file violated the defendant's due process 
rights. State v. Guthrie, 2009-NMCA-036, 145 N.M. 761, 
204 P.3d 1271, rev'd, 2011-NMSC-014, 150 N.M. 84, 257 
P.3d 904. 

Where defendant was placed under supervised proba- 
tion on the condition that defendant complete a sex of- 
fender specific therapy program to include polygraph test- 
ing as deemed necessary by the therapist; at defendant's 
probation revocation hearing for failure to complete the 
program, the head of the forensic therapy service at the 
sex offender treatment center at which defendant was a 
patient, rather than the individual who actually admin- 
istered and interpreted the polygraph test, was allowed 
to testify about the results of defendant's polygraph ex- 
amination; and the polygraph test was central to prov- 
ing the probation violation, because defendant was ter- 
minated from the program based: on the interpretation 
and judgment-based determination of the individual who 
administered the polygraph test that defendant failed 
to admit the sexual offenses with which defendant was 
charged and could not be treated, defendant's. fourth 
amendment right to due process was violated. State v, 
Castillo, 2012-NMCA-116, 290 P.3d 727, cert. denied, 
2012-NMCERT-010. 

Sex Offender Registration and Notification Act 
does not violate either the federal or the state due process 
clause. State v. Druktenis, 2004-NMCA-032, 185 N.M. 228, 
86 P.3d 1050. 

Sex offender registration for kidnapping and 
false imprisonment. — The inclusion of kidnapping 
and false imprisonment as convictions requiring regis- 
tration as a sex offender under the Albuquerque Sex Of- 
fender Registration and Notification Act ordinance is not 
rationally related to the legitimate interest of the city in 
protecting victims or potential victims of sex offenders be- 
cause there is no firm legal rationale for including offenses 
with no sexual motivation as sex offenses and violates due 
process. ACLU v. City of Albuquerque, 2006-NMCA-078, 
139 N.M. 761, 187 P.3d 1215. 

Public dissemination of sex offender information. 
— The requirement of the Albuquerque Sex Offender 
Registration and Notification Act ordinance that sex of- 
fender registration be included on city's website is ratio- 
nally related to the city's interest in allowing the public 
and authorities to identify sex offenders accurately and to 
know their whereabouts and does not violate due process. 
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ACLU v. City of Albuquerque, 2006-NMCA-078, 139 N.M. 
761, 187 P.3d 1215. 

Sex offender location. — The provision of the Albu- 
querque Sex Offender Registration and Notification Act 
ordinance that, after the effective date of the ordinance, 
sex offenders are prohibited from occupying a residence 
within 1,000 feet of a school is rationally related to the 
city's interest in protecting children from sex offenders by 
preventing them from living within 1,000 feet of places 
where children congregate and does not violate due pro- 
cess. ACLU v. City of Albuquerque, 2006-NMCA-078, 139 
N.M. 761, 187 P.3d 1215. 

Different sex offender registration requirements 
for residents and non-residents. — Where provisions 
of the Albuquerque Sex Offender Registration and Noti- 
fication Act ordinance do not require registration of con- 
victed sex offenders who reside in New Mexico and who 
are most likely to have the means and opportunity to re- 
offend in the city, but require registration of offenders who 
were convicted of sex offenses outside of New Mexico, who 
reside outside the state, and who are in the city only a 
limited number of days, the provisions are not rationally 
related to the city's interest in protecting citizens from sex 
offenders and violate equal protection guarantees. ACLU 
v, City of Albuquerque, 2006-NMCA-078, 139 N.M. 761, 
137 P.3d 1215, 

Discrimination between sex offenders who are re- 
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lated to a child. — Where provisions of the Albuquerque . 


Sex Offender Registration and Notification Act ordinance 
permit a grandparent sex offender to be alone with a 
grandchild, but prohibit a stepfather, brother or sister sex 
offender from being alone with a stepchild, brother or sis- 
ter, the provisions are not rationally related toa legitimate 
governmental interest and violate equal protection guar- 
antees. ACLU v. City of Albuquerque, 2006-NMCA-078, 
139 N.M. 761, 187 P.3d 1215. 

Preservation of constitutional claim. — By tender- 
ing a proposed jury instruction to the court, defendant 
adequately preserved his right to appeal onthe grounds 
that the instructions used violated his right to due process 
under the state constitutional claim. State v. Sarracino, 
1998-NMSC-022, 125 N.M. 511, 964 P.2d 72. 

Only constitutionality of. statute under which 
convicted may be challenged. — Where defendant was 
convicted of violating 30-22-25 NMSA 1978, which is a 
lesser included offense of 30-22-23 NMSA 1978, which was 
charged in the indictment, his rights under the latter stat- 
ute were not at issue, and he had no standing to challenge 
its constitutionality, State v. Bojorquez, 1975-NMCA-075, 
88 N.M. 154, 538 P.2d. 796, cert. denied, 88 N.M. 318, 540 
P.2d 248, 

If conviction was of lower crime, vagueness in 


fendant's claims that definitional distinctions which go 
to the difference between first and second degree crimi- 
nal sexual penetration are unconstitutionally vague 
were not considered by the court of appeals when de- 
fendant was convicted of second degree criminal sexual 
penetration. State v. Jiminez, 1976-NMCA-096, 89 N.M. 
652, 556 P.2d 60. 

Indeterminate sentence is not void. 
tion vested in the probation and parole officials in deter- 
mining reductions from the maximum sentence do not 
make an indeterminate sentence void for vagueness as a 
general proposition. State v. Deats, 1971-NMCA-136, 83 
N.M. 154, 489 P.2d 662. 

Aggravation of DWI conviction. — Aggravation of 
the defendant's DWI conviction under 66-8-102 NMSA 
1978 for his refusal to submit to.a chemical test even 
though he was not advised of the criminal consequences 
of that refusal did not violate federal or state due process 
provisions. State v. Kanikaynar, 1997-NMCA-0386, 123 
N.M, 2838, 939 P.2d 1091; Kanikaynar v. Sisneros, 190 F.3d 
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1115 (10th Cir. 1999), cert. denied, 528 U.S. 1090, 120 S. 
Ct. 821, 145 L. Ed. 2d 691 (2000). 

Lack of good-time credit for presentence confine- 
ment constitutional. — New Mexico's statutory scheme, 
which does not allow good-time credit for presentence 
confinement, does not offend the equal protection and due 
process guarantees of the New Mexico and United States 
constitutions, Enright v. State, 1986-NMSC-070, 104 N.M. 
672, 726 P.2d 349, 

No constitutional liberty interest in prisoner's 
good-time credits, — The unilateral revocation of a pris- 
oner's erroneously granted good-time credits did not vio- 
late the due process clause of the constitution; because the 
granting of those credits was error in the first place, the 
petitioner did not have a liberty interest in them. Comp- 
ton v, Lytle, 2008-NMSC-031, 134 N.M. 586, 81 P.3d 39 (de- 
cided under federal constitution), superseded by statute, 
State v. Tafoya, 2010-NMSC-019, 237 P.3d 693. 

Not crediting time served under void sentence 
does not deny due process. — Time served by a defen- 
dant under a void conviction and sentence will not be cred- 
ited upon another sentence imposed upon defendant under 
a conviction for a different offense, and failure to give him 
such credit does not deprive him of his liberty without due 
process of law. in violation of this section. State v. Rhodes, 
1967-NMSC-052, 77 N.M. 536, 425 P.2d 47. 

Good-time credit scheme. — State's statutory scheme 
making prisoners eligible for awards of good time credits 
for the periods of their post-sentencing confinement in cor- 
rection department facilities and county jails but not for 
the periods of their presentence confinement in county 
jails does not offend the due process guarantees of the 
New Mexico and United States constitutions. State v, Aqui, 
1986-NMSC-048, 104 N.M. 345, 721 P.2d 771, cert. denied, 
479 U.S. 917, 107 S. Ct. 321, 93 L. Ed. 2d 294 (1986). 

Risk of greater sentence upon trial de novo is 
not unfair, — The hazard of a greater sentence upon 
trial de novo for violation of municipal ordinance is not 
fundamentally unfair. City of Farmington v. Sandoval, 
1977-NMCA-022, 90 N.M. 246, 561 P.2d 945. 

A greater sentence imposed by a district court for viola- 
tion of certain municipal ordinances after a trial de novo 
does not deprive defendant of due process, nor does it 
amount to double jeopardy. City of Farmington v. Sando- 
val, 1977-NMCA-022, 90 N.M. 246, 561 P.2d 945. 

Risk of greater sentence does not have unconsti- 
tutional "chilling effect" on right of appeal. — There 
was no "chilling effect" on defendant's right to appeal his 
conviction for violation of certain municipal ordinances 
where he took an appeal to the district court, and requir- 
ing defendant to choose between accepting the risk of a 
greater sentence or foregoing his appeal was not consti- 
tutionally impermissible under the facts of the case, since 
the choice was defendant's. City of Farmington v. Sando- 
val, 1977-NMCA-022, 90 N.M. 246, 561 P.2d 945. 

Vindictive or retaliatory punishment. — The mere 
imposition of a longer sentence after a defendant volun- 
tarily rejects a plea bargain does not, without more, con- 
stitute vindictive or retaliatory punishment. State v. Dyke, 
2020-NMCA-018, cert. denied, 

Defendant failed to establish a presumptive or 
actual vindictiveness claim. — Where defendant 
was charged with five counts of first degree criminal 
sexual penetration of a minor (CSPM) under thirteen, 
six counts of second degree criminal sexual contact of a 
minor (CSCM) under the age of thirteen, and one count 
of third degree CSCM, and where defendant was sen- 
tenced to thirty-six years in prison after entering a writ- 
ten plea and disposition agreement in which he agreed 
to plead guilty to three counts of first degree CSPM and 
one count of second degree CSCM, and where defendant 
successfully moved to withdraw his guilty plea, was tried 
and convicted of five counts of CSPM and seven counts of 
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CSCM under the age of thirteen, and sentenced to sixty- 
nine years imprisonment, defendant failed to show that 
the sentence imposed by the district court was based on 
a desire to punish defendant for exercising his constitu- 
tional right to a trial. State v. Dyke, 2020-NMCA-013, cert. 
denied, 

Deprivation of due process not considered for 
first time on appeal. — Where record does not disclose 
that trial court was given opportunity to hear objections 
or exceptions on ground that accused was deprived of lib- 
erty without due process of law or that judgment order- 
ing that driver's license be taken up for one year exceeded 
trial court's authority, the matter will not be considered 
on appeal, State v. Williams, 1946-NMSC-012, 50 N.M. 28, 
168 P.2d 850. 

Indigent's appeal right conditioned on bonding 
requirement. — The right of an indigent defendant 
to an appeal cannot be conditioned upon a statutory 
bonding requirement. Mitchell v. County of Los Alamos, 
1991-NMSC-062, 112 N.M: 215, 813 P.2d 1013. 

Denying motion to dismiss counsel immediately 
before post-conviction hearing held proper. — The 
denial of defendants' motions to dismiss counsel and 
grant a continuance so they could retain counsel imme- 
diately prior to post-conviction hearing was not an abuse 
of discretion nor was it a denial of due process. Bobrick v, 
State, 1972-NMCA-048, 83 N.M. 657, 495 P.2d 1104. 

Right of indigent defendant to stay pending 
appeal, — An indigent defendant is entitled to a stay 
pending appeal, and a failure to post a supersedeas bond 
does not extinguish that right. Mitchell v. City of Farm- 
ington Police Dep't, 1991-NMSC-035, 111 N.M. 746, 809 
P.2d 1274. 

Delay in enforcing sentence. — Under the totality 
of circumstances analysis to determine whether or not a 
delay in the enforcement of a sentence violates the defen- 
dant's due process rights, the courts consider factors that 
include the length of time of the delay and the nature of 
the defendant's circumstances at the time the state at- 
tempts to enforce the sentence, as well as whether the de- 
lay arose from a negligent mistake on the part of the court 
or from deliberate or grossly negligent action, whether 
the defendant bears any responsibility for the delay, and 
whether the defendant attempted to remedy the delay 
without success. State v. Calabaza, 2011-NMCA-053, 149 
N.M. 612, 252 P.3d 836. 

Where the court delayed enforcing defendant's 
sentence for thirteen months due to a mistake as to 
whether defendant was serving the sentence during 
and after two appeals; defendant had been sentenced 
and knew that defendant could lose the appeals and 
would then have to serve the sentence; the delay was 
not caused by deliberate action of the court; defendant 
made no attempt to learn the status of the appeals as 
time progressed; and when the delay was discovered, 
the court permitted defendant to serve the sentence in 
a community custody program, the delay in enforcing 
defendant's sentence did not violate defendant's due 
process rights, State v. Calabaza, 2011-NMCA-053, 149 
N.M. 612; 252 P.3d 836. 

Due process analysis for a delay in sentencing. 
— The question of whether a delay in sentencing violates 
a defendant's due process rights under the fourteenth 
amendment is determined by looking at the reasons for 
the delay and what prejudice the defendant has suffered 
as a result of the delay. State v. Lopez, 2018-NMCA-002, 
cert. denied. 

Two hundred-day delay between conviction and 
sentencing did not violate due process. — Where de- 
fendant was convicted of aggravated battery with a deadly 
weapon, but where there was a 209-day delay in sentenc- 
ing, defendant's due process rights under the fourteenth 
amendment were not violated when defendant failed in 
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his burden of showing that he was prejudiced by the delay. 
State v. Lopez, 2018-NMCA-002, cert, denied. 

Inordinate delay in the appellate proceedings 
implicates due process. — Due process protects a 
criminal defendant against inordinate delay in direct 
appeal proceedings. To determine whether a criminal 
defendant's due process rights have been violated by ap- 
pellate delay, an appellate court looks to the due process 
principles of prejudice and fundamental fairness, with 
the predominant concern being prejudice. State v. Garcia, 
2019-NMCA-056, cert, denied. 

Defendant was not prejudiced by delay in ap- 
peal process. — Where defendant was convicted of 
child abuse, kidnapping, contributing to the delin- 
quency of a minor, battery against a household member, 
two counts of bribery of a witness, and four counts of 
conspiracy, and where defense counsel failed to file a 
brief-in-chief in defendant's appeal, which resulted in 
a dismissal and eventual reinstatement of his appeal 
and a nine-year and four-month delay, defendant's 
constitutional right to due process was not violated 
where defendant made no claim that his ability to as- 
sert arguments on appeal has in any way been preju- 
diced and made no argument pertaining to his ability 
to defend himself on retrial; defendant did not suffer 
prejudice from the delay of his appeal. State v. Garcia, 
2019-NMCA-056, cert. denied. 

Notice and hearing necessary to revoke sus- 
pended sentence. — The supreme court has said that 
a suspended sentence gives a defendant his right of per- 
sonal liberty and that due process requires a notice and 
hearing before such suspension can be revoked. Tijerina v. 
Baker, 1968-NMSC-009, 78 N.M. 770, 438 P.2d 514. 

In an action to invoke a suspended sentence, a mere 
criminal charge was not evidence and affords no le- 
gal basis for the reinstatement of a sentence. A party 
defendant is entitled to be heard on the question 
whether she had violated the conditions of the suspen- 
sion and on the question of identity. State v. Peoples, 
1961-NMSC-121, 69 N.M. 106, 364 P.2d 359, overruled 
by State v. Mendoza, 1978-NMSC-048, 91 N.M. 688, 579 
P.2d 1255, 

Notice and hearing necessary to revoke proba- 
tion. — The right of personal liberty is one of the high- 
est rights of citizenship, and this right cannot be taken 
from a defendant in a probation revocation proceeding 
without notice and an opportunity to be heard without 
invading his constitutional rights. State v. Brusenhan, 
1968-NMCA-006, 78 N.M. 764, 438 P.2d 174 (proceedings 
to revoke probation and impose sentence). 

The district court did not violate defendant's due 
process rights by denying her motion to appear in 
person at a probation revocation hearing during 
a public health emergency. — Where the state filed a 
motion to revoke defendant's probation, alleging defen- 
dant's various failures to comply with her probation re- 
quirements, and where, following the state's filing of the 
petition to revoke probation, the COVID-19 pandemic was 
declared a public health emergency in New Mexico, and 
where the New Mexico supreme court set forth procedures 
related to the function of judicial proceedings in light of 
the public health emergency, specifically providing for 
criminal cases that any criminal procedure rules requir- 
ing the presence of the defendant may be accomplished 
through remote, audio-visual appearance in the discretion 
of the judge, and where defendant filed a motion to ap- 
pear in person at an upcoming adjudicatory hearing on 
the state's motion, the district court did not err in denying 
defendant's motion to appear because defendant's motion 
did not assert an emergency need to appear in person, and 
under the provisions of the supreme court order, the dis- 
trict court had discretion to deny a defendant's motion for 
in-person proceedings where such motion fails to present 
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an emergency need. State v. Peru, 2022-NMCA-018, cert. 
denied. 

Notice and hearing not necessary to revoke pa- 
role. — A sentenced prisoner released on probation has 
no constitutional right to a hearing prior to its revocation, 
and any such right depends entirely upon the existence of 
a statutory provision. Robinson v. Cox, 1966-NMSC-210, 
77 N.M. 55, 419 P.2d 253 (prisoner sentenced and paroled 
to detainer). ' 

A parole revocation hearing may be summary in 
nature. Due process does not require a different result. 
Robinson v, Cox, 1966-NMSC-210, 77 N.M. 55, 419 P.2d 
258 (prisoner sentenced and paroled to detainer), 

Parole revocation hearing may be deferred. 
Deferral of a parole revocation hearing following service 
of an intervening sentence is without prejudice and does 
not violate a defendant's due process rights where the pa- 
role violation was established by an intervening convic- 
tion. Moody v. Quintana, 1976-NMSC-070, 89 N.M. 574, 
555 P.2d 695. 

A parolee was not entitled to an immediate parole revo- 
cation hearing following the issuance and lodging of a de- 
tainer warrant with an incarcerating institution and the 
fact that the paroling jurisdiction and the incarcerating 
jurisdiction were not the same did not create due process 
concerns. McDonald v. New Mexico Parole Bd., 955 F.2d 
631 (10th Cir, 1991), cert. denied, 504 U.S, 920, 112 S. Ct. 
1968, 118 L. Ed. 2d 568 (1992), 

Jurisdiction to enforce original sentence is not 
lost by agreement to parole to detainer. — Where 
. prisoner specifically agreed to parole to detainer in Ari- 
zona and to conditions set forth in parole agreement, state 
does not lose jurisdiction over prisoner to enforce the 
original sentence upon violation of the parole terms, and 
exercise of such jurisdiction does not constitute a denial of 
due process, Snow v. Cox, 1966-NMSC-082, 76 N.M. 238, 
414 P.2d 217. 

Commitment to girls' home "until further order" 
violates due process. — Commitment to "girls' welfare 
home at Albuquerque until the further order of the court 
in the premises" was not that required by Laws 1919, 
ch, 86, § 2 (repealed), and violated due process. Rabinson 
uv, State, 1930-NMSC-001, 34 N.M. 557, 287 P. 288 (re- 
manded for resentencing). 


5. EVIDENCE, IDENTIFICATION, CONFESSIONS. 


Right to public trial not violated. — Where defen- 
dant was involved in a gang-related shooting in which 
the victim was killed; the state called four confidential 
informants who were current or former gang members; 
prior to trial, the state informed the court that the infor- 
mants freely gave information with no promise in return 
and that the informants were not paid; defendant claimed 
that the state suppressed evidence that the informants 
received or expected to receive compensation in exchange 
for their testimony; at trial, the state informed defendant 
that one of the informants had struck a deal to get re- 
leased from jail in exchange for the informants' testimony; 
the other informants testified that they were motivated to 
become informants by the hope that they would receive fa- 
vorable treatment from the state in exchange for their co- 
operation; and there was no evidence that the informants! 
hope was ever realized or that a deal with the state was 
ever reached, the state did not suppress material evidence 
and defendant was not deprived of due process. State v, 
Turrietta, 2011-NMCA-080, 150.N.M. 195, 258 P.8d 474, 
rev'd, 2013-NMSC-036. 

Admitting testimony without proper foundation 
was harmless error. — Where the defendant was con- 
victed of tampering with evidence because he had swiped 
a portion of white powder on a laminated card that was 
found in his wallet with his thumb and ate the powder; 
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the trial court permitted a police officer to testify that a 
field test established that the white powdery substance 
was cocaine without a proper foundation; the defendant's 
actions were videotaped and the videotape was shown to 
the jury; and a police officer testified that he saw the de- 
fendant swipe the powder with his thumb and put it in 
his mouth, the admission of testimony about the results 
of the field test was harmless error, State v. McClennen, 
2008-NMCA-130, 144 N.M. 878, 192 P.3d 1255, 
Evidence will be excluded for unfair conduct 
of police. — Where police conduct offends standards of 
fundamental fairness under the due process clause, the 
evidence is excluded. State v. Ramirez, 1976-NMCA-101, 
89 N.M. 685, 556 P.2d 438, overruled by Sells v. State, 
1982-NMSC-125, 98 N.M. 786, 658 P.2d 162. 
Hospital-bed admission not involuntary when 
there is no evidence of police misconduct. — Where 
defendant was charged with. vehicular homicide after 
crashing her car while under the influence of alcohol, her 
hospital-bed admission to police that she was driving the 
vehicle at the time of the crash did not violate her due 


’ process rights under the fourteenth amendment where 
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testimony indicated that defendant was lucid and not 
otherwise specifically susceptible to coercion during the 
ten-minute interview at the hospital, where there was no 
evidence that police tried to exploit her medical condition, 
and where defendant failed to show that police officers 
obtained her admission using intimidation, coercion, de- 
ception, assurances, or other police misconduct that con- 
stituted overreaching. State v. Bregar, 2017-NMCA-028, 
cert. denied. 

Evidence from search incident to lawful arrest. — 
The trial court properly denied defendant's motion to sup- 
press evidence seized from his person, where defendant 
was arrested for public drunkenness (prior to repeal of the 
offense of drunkenness), and the police officer searched 
defendant, finding a marijuana cigarette and a glasses 
case which contained heroin, since the full search of the 
person of the suspect made incident to a lawful custodial 
arrest does not violate the constitution, and having au- 
thority to search for the glasses case, the right to open 
it naturally followed, State v. Barela,.1975-NMCA-117, 88 
N.M. 446, 541 P.2d 435. . 

There is no right to warning concerning con- 
sequences of refusing blood test. — Miranda-type 
warnings are necessary only in situations of either testi- 
monial or communicative evidence, and New Mexico has 
consistently excluded physical evidence from the scope of 
the protection. It follows that an accused has no constitu- 
tional right to a warning concerning the consequences of 
refusing a blood test. State v. Myers, 1975-NMCA-055, 88 
N.M. 16, 586 P.2d 280. 

Failure to give warnings is not prejudicial if 
statement is not made. — Failure of the police to ad- 
vise the petitioner of his right to counsel or of his right to 
remain silent prior to their interrogation of him has not 
been shown to have prejudiced him at the trial, where no 
statement was in fact made, nor was any testimony of- 
fered at the trial concerning any statement asserted to 
have been made by him, and there is nothing showing 
that the officers may have obtained evidence of any na- 
ture as a result of petitioner's statements. State v. Sel- 
gado, 1967-NMSC-147, 78 N.M. 165, 429 P.2d 363. 

Admitting statement on form containing warn- 
ings is not prejudicial, — Where petitioner had no at- 
torney when the statement was given and claims that he 
had not been advised that he did not have to make any 
statement at all, and that if he did make a statement, 
it could be used against him in a trial, no prejudice is 
shown where it was typed on the form that he did not 
have to make any statement and a codefendant who was 
at the time represented by counsel also gave a statement 
which was admitted in evidence by the trial court after a 
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foundation as to its voluntary character had been ruled on 
by the judge. Pece v, Cox, 1964-NMSC-237, 74 N.M. 591, 
396 P.2d 422. 

Statements induced by promise not kept invali- 
date proceedings. — When after petitioners gave state- 
ments to police upon reliance of a police detective, who 
after consultation with an assistant district attorney 
represented to the petitioners that if they. would give the 
signed statements to the police department setting forth 
the nature and extent of their involvement, knowledge 
and other activities in connection with the murder of de- 
cedent, they would not be charged with the murder if they 
did not actually kill her, if petitioners were charged with 
murder, such a proceeding was invalid as it denied defen- 
dants due process of law, State ex rel. Plant v. Sceresse, 
1972-NMSC-070, 84 N.M, 312, 502 P.2d 1002. 

Confession not shown voluntary may not be used 
for impeachment. — Admission of evidence of prior con- 
fession to impeach a defendant represents a denial of due 
process where voluntariness of such confession has not 
been shown and defendant denies or claims inability to 
recall the statement, State v. Turnbow, 1960-NMSC-081, 
67 N.M. 241, 354 P.2d 533, 89 A.L.R.2d 461. 

Minority alone is not enough to require a conclu- 
sion that confessions are involuntary and inadmis- 
sible, but rather the age of the defendants is a factor to be 
considered when appraising the character of the confes- 
sions as voluntary or not, State v. Ortega, 1966-NMSC-185, 
77 N.M. 7, 419 P.2d 219, 

Failure to advise of juvenile rights with other 
warnings does not taint confessions. — Where juve- 
niles were advised of their rights guaranteed in criminal 
proceedings without any qualifications concerning age or 
representations with regard to rights to be treated as ju- 
veniles, if any illegality was present because the confes- 
sions were taken while the defendants were technically 
in the custody of the juvenile court, such fact did not taint 
the confessions to such an extent as to make them invol- 
untary or to make their use "fundamentally unfair". State 
v, Ortega, 1966-NMSC-185, 77 N.M. 7, 419 P.2d 219. 

Failure to notify parents or provide counsel 
immediately to drunk juveniles does not taint 
confessions. — That the parents of juvenile defendants 
were not advised of the juveniles' arrest, nor were the 
defendants immediately turned over to the juvenile au- 
thorities or provided legal counsel, and, furthermore, 
evidence of defendant's drinking and general physical 
conditions at the time of arrest did not necessitate a 
conclusion that defendant's confession was obtained by 
a denial of due process. State v. Ortega, 1966-NMSC-185, 
77 N.M. 7, 419 P.2d 219. 

_ Article II, Sec, 18 provides broader due process 
protections than the United States constitution in 
the context of admission of eyewitness identifica- 
tion evidence. — Article II, Section 18 of the New Mexico 
constitution affords broader due process protection than 
the United States constitution in the context of admission 
of eyewitness identification evidence because the federal 
reliability standard, the Manson rule, is both scientifically 
and jurisprudentially unsound, and hence flawed under 
an interstitial review, and therefore does not satisfy due 
process under the New Mexico constitution. State v. Mar- 
tinez, 2021-NMSC-002, overruling Patterson v. LeMaster, 
2001-NMSC-013, 130 N.M. 179, 21 P.3d 1032, State v. 
Jacobs, 2000-NMSC-026, 129 N.M. 448, 10 P.3d 127, and 
State v. Baca, 1983-NMSC-049, 99 N.M. 754, 664 P.2d 360. 

New standard for determining whether eyewit- 
ness identification evidence is admissible at trial. 
— Under New Mexico's new standard for determining 
whether eyewitness identification evidence is admissible 
at trial, if a witness makes an identification of a defendant 
as a result of a police identification procedure that is un- 
necessarily suggestive and conducive to misidentification, 
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the identification and any subsequent identification by 
the same witness must be suppressed. State v. Marti- 
nez, 2021-NMSC-002, overruling Patterson v. LeMaster, 
2001-NMSC-013, 130 N.M. 179, 21 P.8d 1032, State v. 
Jacobs, 2000-NMSC-026, 129 N.M. 448, 10 P.38d 127, and 
State v. Baca, 1983-NMSC-049, 99 N.M. 754, 664 P.2d 360. 

Burden of proof for admitting evidence of eye- 
witness identifications. — Under New Mexico's ap- 
proach to admitting eyewitness identifications, the initial 
burden falls on the accused to establish prima facie that 
some aspect of the identification procedure employed by 
the police was suggestive in nature. If the accused does 
not meet that burden, suppression is not required. How- 
ever, if the accused demonstrates that the identification 
procedure contained one or more suggestive elements, 
the burden shifts to the state to prove by clear and con- 
vincing evidence either that (1) the procedure employed 
was not so suggestive as to materially taint the identifi- 
cation made by the eyewitness, which is to say that any 
departure from proper procedure could not have increased 
the risk of misidentification, or (2) good reason existed 
for the police to employ the suggestive procedure in the 
first instance. If the state fails to carry its responsive 
burden, the identification evidence and any subsequent 
in-court identification must be suppressed. State v. Mar. 
tinez, 2021-NMSC-002, overruling Patterson v. LeMaster, 
2001-NMSC-013, 180 N.M. 179, 21 P.3d 1032, State v. 
Jacobs, 2000-NMSC-026, 129 N.M. 448, 10 P.3d 127, and 
State v, Baca, 1983-NMSC-049, 99 N.M. 754, 664 P.2d 360. 

New Mexico courts abandon the independent 
source doctrine in the context of disputed eyewit- 
ness identifications. — Pursuant to the independent 
source doctrine, an in-court identification which is inde- 
pendent of and not tainted by an out-of-court identification 
is admissible at trial. The independent source doctrine in 
the context of due process and disputed eyewitness iden- 
tification evidence lacks legal justification and is contrary 
to existing science. New Mexico therefore abandons the 
doctrine in the context of disputed eyewitness identifica- 
tions. State v. Martinez, 2021-NMSC-002, overruling Pat- 
terson v. LeMaster, 2001-NMSC-018, 180 N.M. 179, 21 
P.38d 1032, State v. Jacobs, 2000-NMSC-026, 129 N.M. 448, 
10 P.3d 127, and State v. Baca, 1983-NMSC-049, 99 N.M. 
754, 664 P.2d 360. 

Suppression not required where defendant failed 
to establish prima facie that some aspect of the 
identification procedure used was suggestive in na- 
ture. — Where defendant was charged with two counts of 
murder in the first degree, and where, during the investi- 
gation, detectives showed an eyewitness five or six photos 
of different individuals, including a picture of defendant, 
and where the eyewitness identified defendant in one of 
the photographs as the person he saw at the scene of the 
shooting, and where, two days later, detectives assembled 
a photo array and requested that the eyewitness view the 
array which was composed of six photographs, some of 
which were the same photos shown to the eyewitness two 
days before as well as some photos that were new to him, 
and where the eyewitness again identified defendant in 
a photo as the person he saw at the scene of the shoot- 
ing, the district court did not err in admitting evidence of 
the eyewitness's identification, because defendant failed 
to establish prima facie that some aspect of the identifi- 
cation procedure used by the detectives was suggestive 
in nature. State v. Martinez, 2021-NMSC-002, overruling 
Patterson v, LeMaster, 2001-NMSC-018, 180 N.M, 179, 21 
P.8d 1082, State v, Jacobs, 2000-NMSC-026, 129 N.M. 448, 
10 P.8d 127, and State v, Baca, 1988-NMSC-049, 99 N.M, 
754, 664 P.2d 360, 

Due process not violated where there was no im- 
proper police conduct surrounding an identifica- 
tion. — In defendant's trial for first-degree murder, the 
in-court, eyewitness identifications were not the result 
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of impermissible, suggestive, pretrial, law enforcement- 
orchestrated procedures, and therefore defendant's due 
process rights were not violated, because due process 
concerns arise only when law enforcement officers use an 
identification procedure that is both suggestive and un- 
necessary. State v. Ramirez, 2018-NMSC-003. 

Admitting evidence of suggestive identification 
denies due process. — The manner of an extra-judicial 
identification affects the admissibility of identification ev- 
idence at trial. If the extra-judicial identification, such as 
a lineup, was unnecessarily suggestive and conducive to 
irreparable mistaken identification, a defendant would be 
denied due process if evidence concerning such an extra- 
judicial identification was admitted at his trial. State v. 
Torres, 1970-NMCA-017, 81 N.M. 521, 469 P.2d 166, cert. 
denied, 81 N.M. 506, 469 P.2d 151. 

All. circumstances must be considered. — A 
claimed violation of due process of law in the conduct of a 
confrontation depends on the totality of the circumstances 
surrounding it. The fairness of the lineup ‘requires consid- 
eration of the totality of the circumstances. State v, Torres, 
1970-NMCA-017, 81 N.M. 521, 469 P.2d 166, cert. denied, 
81 N.M. 506, 469 P.2d 151. 

Evidentiary hearing on fairness. — Where there is 
an issue as to an "illegal taint,” the issue is to be resolved 
by a consideration of the totality of the circumstances sur- 
rounding the out-of-court identification. This requires an 
evidentiary hearing. State v. Turner, 1970-NMCA-054, 81 
N.M. 571, 469 P.2d 720. 

Where defendant had informed the trial court that he 
would call additional witnesses concerning the fairness of 
a lineup procedure, but the trial court ruled without per- 
mitting the additional witnesses to testify, the trial court 
did not decide whether under all the circumstances the 
lineup procedure was so unfair that evidence as to the 
lineup identification should have been excluded. Accord- 
ingly, court of appeals vacated the conviction and sentence 
pending the trial court's determination. State v. Torres, 
1970-NMCA-017, 81 N.M. 521, 469 P.2d 166, cert. denied, 
81 N.M. 506, 469 P.2d 151. 

No hearing required where it is clear no claim 
of unfairness could be made. — Where during prepa- 
rations for a lineup, there was a confrontation between 
defendant and the victim, and the victim identified de- 
fendant as the perpetrator of the crime immediately 
after this confrontation, but where both parties agreed 
that the confrontation was inadvertent, defendant's 
claim that he was entitled to an evidentiary hearing to 
determine whether the victim's in-court identification of 
defendant was tainted by the identification made after 
the inadvertent confrontation was without merit, since, 
on the basis of defendant's own representations to the 
court, no claim could be made of the presence or the in- 
fluence of any improper suggestion exerted by the police, 
State v. Turner, 1970-NMCA-054, 81 N.M, 571, 469 P.2d 
720, 

The one-to-one coifrdntation is not an unwar- 
ranted practice, because, under some circumstances, 
it may tend. to insure accuracy in the identification, and 
there is no basis for a per se exclusionary rule because 
such confrontations are not per se violative of due process; 
absent special elements of unfairness, prompt on-the- 
scene confrontations do not violate due process. State v. 
Torres, 1970-NMCA-017, 81 N.M. 521, 469 P.2d 166, cert. 
denied, 81 N.M. 506, 469 P.2d 151. 

Identification from driver's license photo may be 
shown. — Where victim's testimony was to the effect that 
intruder was in her presence for approximately an hour 
and 40 minutes and at the police station she described 
the intruder by height, style of haircut and "big lips", the 
fact that a policeman showed the victim a driver's license 
photograph when victim knew the driver's license came 
from the wallet she had taken from the rapist's pocket 
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did not make it error to admit evidence of the out-of-court 
identification of defendant from the photographs, and the 
victim's in-court identification of the defendant was not 
inadmissible because of taint by an illegal pretrial iden- 
tification. State v. Baldonado, 1971- NMCA-068, 82 N.M. 
581, 484 P.2d 1291. 

Improper extra-judicial identification does not 
require exclusion of untainted in-court identifica- 
tion. — Even where there has been an improper extra- 
judicial identification, this fact does not require the exclu- 
sion of an in-court identification which is independent of 
and not tainted by the extra-judicial identification. State 
v. Torres, 1970-NMCA-017, 81 N.M, 521, 469 P.2d 166, 
cert. denied, 81 N.M. 506, 469 P.2d 151. 

Showing counsel was present does not require 
mistrial. — Where the state elicited the fact that defen- 
dant engaged in constitutionally protected conduct (hav- 
ing a lawyer present at a lineup) only to show the fairness 
of the lineup procedure, defendant was not harmed by tes- 
timony that defendant had a right to counsel, and the trial 
court properly denied his motion for a mistrial. State v. 
McGill, 1976-NMCA-100, 89 N.M. 631, 556 P.2d 39. 

Lack of evidence on crucial element violates 
due process. — A conviction based on a record lack- 
ing any relevant evidence as to a crucial element of the 
offense charged violates due process. Smith v. State, 
1976-NMSC-085, 89 N.M. 770, 558 P.2d 39. 

Where the record disclosed absolutely no evidence of 
knowledge by juvenile respondents, adjudged delinquent 
because of alleged possession of marijuana, of the charac- 
ter of the item they allegedly possessed, it was held that 
their fundamental rights were violated, in that serious 
questions as to their innocence were raised; consequently, 
the causes against the respondents were dismissed and 
all records thereof were ordered destroyed. Doe v. State, 
1975-NMCA-108, 88 N.M. 347, 540 P.2d 827, cert. denied, 
88 N.M. 318, 540 P.2d 248. 

Itisa fundamental right of a party to be convicted of a 
crime, which is a necessary prerequisite to a determina- 
tion of delinquency, based upon evidence of the elements 
of the crime, and in a prosecution for a violation of 30-31- 
23 NMSA 1978, the state must prove that the respondents 
had knowledge of the presence and character of the item 
possessed; a degree of furtiveness on the parts of juvenile 
respondents, in doing their smoking and passing a pipe 
around between buildings while changing classes, in light 
of a school regulation prohibiting the smoking of tobacco, 
was not conduct sufficient to imply that the smokers knew 
the character of the substance they were using. Doe v. 
State, 1975-NMCA-108, 88 N.M. 347, 540 P.2d 827, cert. 
denied, 88 N.M. 318, 540 P.2d 248. 

Generally, evidence of other crimes is préjudicial. 
—A person put on trial for an offense is to be convicted, 
if at all, on evidence showing he is guilty of that offense. 
The defendant is not to be convicted because, generally, 
he is a bad man, or has committed other crimes. Evidence 
of other offenses tends to prejudice the jury against the 
accused and predispose the jury to a belief in defendant's 
guilt. Thus, the established New Mexico procedure, with 
certain exceptions, is that proof of separate criminal of- 
fenses is not admissible, and it is prejudicial error to ad- 
mit such proof. State v. Garcia; 1971-NMCA- 121, 83 N.M. 
51, 487 P.2d 1356. 

Admission of codefendant's plea agreement as 
substantive evidence violated defendant's rights 
to due process and fair trial. — Where defendant 
was charged with receiving or transferring a stolen ve- 
hicle, conspiracy to receive or transfer a stolen vehicle, 
possession of burglary tools, and two counts of har- 
boring a felon, and where the district court admitted, 
without any limiting instruction, a'co-defendant's plea 
and disposition agreement in order to prove elements 
of the crime against defendant, including knowledge 
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that the co-defendant had committed felonies and that 
defendant had reason to believe that the automobile in 
question was stolen, defendant was denied her consti- 
tutional rights to due process and fair trial, because a 
codefendant's guilty plea may not be used as substan- 
tive evidence to prove a defendant's guilt. State v. Flores, 
2018-NMCA-075. 

Video of confession referred to drug use. — Where 
defendant was charged with sexual exploitation of chil- 
dren; the DVD recording of defendant's confession was 
played at trial for the jury; in the video, defendant was 
heard making references to defendant's past drug use on 
three occasions; the context of the drug references was 
that defendant had been clean since rehabilitation; defen- 
dant's statements had not been elicited by the state; the 
parties agreed to redact references to other misconduct 
because defendant faced additional charges based on por- 
nographic images in a separate case; defendant did not 
specifically move to redact the drug references; defendant 
did not review the redacted version of the DVD; the trial 
court gave a cautionary instruction after the first refer- 
ence to drug use; and defendant did not immediately ob- 
ject to the two subsequent references, the court did not 
abuse its discretion in denying defendant's motion for a 
mistrial. State v. Leeson, 2011-NMCA-068, 149 N.M. 823, 
255 P.3d 401, cert. denied, 2011-NMCERT-005, 150 N.M. 
667, 265 P.3d 718. 

Accused may be impeached by criminal record if 
he testifies. — An accused may hesitate to take the wit- 
ness stand if his past criminal record is such that his cred- 
ibility will probably be completely destroyed in the eyes of 
the jury if this record is made known to the jury. However, 
this in no way impairs his right against self-incrimination, 
his right not to be deprived of his life, liberty or property 
without due process of law, nor his right to a public trial 
by an impartial jury. State v. Duran, 1972-NMCA-059, 83 
N.M. 700, 496 P.2d 1096, cert. denied, 83 N.M. 699, 496 
P.2d 1095. 
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Evidence of another crime is admissible to estab- _ 


lish his identity. — Prior to enactment of the Rules of 
Evidence, evidence of other crimes was admissible if it 
served to establish the identity of the person charged. 
Therefore, evidence of defendant's fingerprint at scene 
of another crime was admissible for impeachment pur- 
poses on the issue of identity, since it tended to establish 
that identity by characteristic conduct. State v. Turner, 
1970-NMCA-054, 81 N.M. 571, 469 P.2d 720. 

Experts in lie detection may be asked about col- 
lateral offenses. — Prior to enactment of the Rules of 
Evidence, it was not error to allow prosecution to ask 
experts who administered certain deception tests (poly- 
graph, hypnosis, sodium amytol) whether they had been 
informed of certain collateral offenses committed by de- 
fendant and how they had evaluated such information in 
reaching their conclusions concerning defendant's guilt or 
innocence, State v. Turner, 1970-NMCA-054, 81 N.M. 571, 
469 P.2d 720. 

Admitting polygraph tests is proper. — The rule 
that polygraph test results are inadmissible except 
when inter alia the tests are stipulated to by both par- 
ties to the case and no objection is offered at trial is: (1) 
mechanistic in nature; (2) inconsistent with the concept 
of due process; (3) repugnant to the announced purpose 
and construction of the New Mexico Rules of Evidence; 
and (4) particularly incompatible with the purposes and 
scope of Rules 401, 402, 702 and 703, N.M.R. Evid. (now 
Rules 11-401, 11-402, 11-702 and 11-703 NMRA). State v, 
Dorsey, 1975-NMSC-040, 88 N.M. 184, 539 P.2d 204, aff'g 
1975-NMCA-022, 87 N.M. 323, 532 P.2d 912. 

Where the unchallenged findings of the trial court in 
a murder trial recognized that defendant's profferred 
polygraph results were attended by circumstances of con- 
siderable reliability and the testimony was crucial to the 
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defense on the question of intent and provocation, due 
process required the admission of the polygraph evidence. 
State v. Dorsey, 1975-NMCA-022, 87.N.M. 3238, 5382 P.2d 
912, aff'd, 1975-NMSC-040, 88 N.M, 184, 5389 P.2d 204. 

Loss of rock allegedly used by murder victim 
against defendant. — In murder case, where defendant 
allegedly shot decedent in a fight, and where it was not 
disputed that decedent struck defendant with a rock, the 
only dispute being whether defendant pulled the gun be- 
fore or after being hit with the rock, the loss of the rock 
did not deprive defendant of due process, State v. McFer- 
ran, 1969-NMCA-084, 80 N.M, 622, 459 P.2d 148, cert. de- 
nied, 80 N.M. 731, 460 P.2d 261. 

When the deprivation of evidence denies due pro- 
cess. — The deprivation of evidence constitutes reversible 
error where the prosecution either breached some duty or 
intentionally deprived the defendant of evidence, the evi- 
dence of which the defendant was deprived was material, 
and the defendant was prejudiced by the deprivation of 
the evidence. State v. Mendoza, 2016-NMCA-002. 

Where defendant was convicted of child solicitation 
by electronic device, defendant claimed that he was de- 
nied his due process right to a fair trial because the state 


‘failed to preserve or destroyed electronic versions of the 


e-mail correspondence between him and the persona of a 
fifteen-year-old child when agents used an e-mail account 
that automatically deleted emails after a period of inac- 
tivity. Defendant was not denied his due process right to 
a fair trial because all of the emails between defendant 
and the "fifteen-year-old child" had been printed and the 
printed versions were disclosed to defendant prior to trial; 
the state did not intentionally delete the electronic ver- 
sion of the correspondence, the state satisfied its duty of 
preserving the evidence by printing the emails, making 
the electronic versions of the emails not material, and 
the destruction of the electronic version of the correspon- 
dence was not prejudicial to defendant. State v. Mendoza, 
2016-NMCA-002. 

Use of testimony from first trial held unfair un- 
der circumstances. — Where defendant was tried for 
murder for second time, use of the deceased witness's 
first trial testimony at the new trial violated this con- 
stitutional provision, because of the uncontradicted 
showing that at the first trial counsel proceeded under 
an arrangement which considered only the question of 
defendant's sanity, and gave no consideration to defen- 
dant's guilt or innocence, that the deceased witness had 
been questioned largely as a role-playing exercise by de- 
fense attorney, and that the trial judge later rejected the 
agreement between counsel about the insanity defense 
and found defendant guilty; use of deceased witness's 
testimony concerning guilt was fundamentally unfair 
under these circumstances because under the arrange- 
ment between counsel there was to be no meaningful in- 
quiry concerning guilt. State v. Slayton, 1977-NMCA-051, 
90 N.M. 447, 664 P.2d 1329. 

Blood sample from unconscious defendant is ad- 
missible. — The admission in a prosecution for invol- 
untary manslaughter of evidence based on the results of 
a blood test made of a blood sample taken from the de- 
fendant while he was unconscious, the use of which was 
protested both at the preliminary hearing and at the 
trial in district court, was not a denial of due process. 
Breithaupt v. Abram, 58 N.M. 385, 1954-NMSC-065, 271 
P.2d 827, aff'd, 352 U.S. 4382, 77 S.Ct. 408, 1 L. Ed. 2d 
448 (1957), 

Proof of accuracy of testing machine by lay wit- 
nesses, — Defendant was afforded due process where the 
accuracy of the testing machine was supported by lay tes- 
timony, subject to full rights of cross-examination by de- 
fendant, and his right to cross-examine and confront the 
witnesses against him was not abridged. State v. Myers, 
1975-NMCA-0565, 88 N.M. 16, 536 P.2d 280, 
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When admitting improper evidence without 
objection is fundamental error. — Defendant's as- 
sertion that the admission of irrelevant and prejudicial 
evidence that defendant wrecked the automobile he was 
accused of taking and that he refused medical treatment 
so deprived him of due process of law that his convic- 
tion should be reversed despite the fact that no objection 
was made was without merit, since the doctrine of fun- 
damental error is to be resorted to in criminal cases only 
if the innocence of the defendant appears indisputable, 
the question of his guilt being so doubtful that it would 
shock the conscience to permit his conviction to stand, 
and the record did not disclose the presence of these el- 
ements. State v. Gomez, 1971-NMCA-009, 82 N.M. 333, 
481 P.2d 412. 

Insufficient evidence of endangerment by medi- 
cal neglect. — Where defendant, whose six-month-old 
baby died from a loss of blood associated with blunt ab- 
dominal trauma and a lacerated liver, was found not 
guilty of inflicting the injuries, but was convicted of neg- 
ligently permitting endangerment by medical neglect, the 
state was required to put forth substantial evidence that 
defendant's neglect, failing to obtain medical care earlier, 
resulted in the child's death, but the state failed to present 
any evidence that defendant's neglect contributed to the 
child's death. Without some evidence to establish a causal 
connection between defendant's neglect and the death of 
the child, there was insufficient evidence to support de- 
fendant's conviction for endangerment by medical neglect. 
State v. Nichols, 2016-NMSC-001, rev'g 2014-NMCA-040, 
321 P.3d 937. 

Exclusion of evidence involving a collateral mat- 
ter. — Where defendant, whose six-month-old baby died 
from a lacerated liver that was caused by blunt force 
trauma, was charged with child abuse due to medical 
negligence resulting in death; as part of defendant's de- 
fense that a third party was guilty, defendant wanted 
to introduce evidence that, in the days immediately fol- 
lowing the death of the baby, defendant's spouse asked 
defendant's friend to pose as defendant and withdraw 
money from defendant's retirement. account because 
the-spouse planned to go to Mexico, which indicated the 
spouse's consciousness of guilt; and the district court re- 
fused to allow the friend to testify, the district court's rul- 
ing did not infringe on defendant's constitutional right to 
present a defense to the crime on which defendant was 
convicted because the excluded evidence did not support 
a defense that defendant did not negligently endanger 
the baby by failing to obtain medical treatment for the 
baby. State v. Nichols, 2014-NMCA-040, cert. ane yp 
2014-NMCERT-003. 


6. PROSECUTOR CONDUCT. 


Where the defendant claimed self-defense based 
on the violent character of the victim; the state failed 
to disclose the entire contents of a national crime infor- 
mation center report on the victim's criminal history to 
the defendant prior to trial; on the second day of trial, the 
state stipulated to the introduction into evidence of the 
entire NCIC report; and the defendant used the contents 
of the NCIC report during closing argument, the defen- 
dant's due process rights were not violated by the failure 
of the state to disclose the entire NCIC report prior to 
trial. State v. Balenquah, 2009-NMCA-055, 146 N.M. 267, 
208 P.3d 912, cert. denied, 2009-NMCERT-004, 146 N.M. 
642, 213 P.3d 792. 

Withholding evidence from grand jury. — It is not 
a violation of due process for the prosecutor to withhold 
circumstantial exculpatory evidence from the grand jury; 
he is obligated to present only direct exculpatory evi- 
dence. Buzbee v. Donnelly, 1981-NMSC-097, 96 N.M. 692, 
634 P.2d 1244, 
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Material false evidence in grand jury proceed- 
ing violates due process. — The knowing use of false 
evidence or the failure to correct false evidence at grand 
jury proceeding is a violation of :due process where the 
evidence was material to the guilt or innocence of the 
accused. Where the only grand jury witness upon whose 
testimony the indictment was based gave false testimony, 
indictment based on such evidence violated defendant's 
right to due process. State v. Reese, 1977-NMCA-112, 91 
N.M. 76, 570 P.2d 614. 

Due process is violated when the prosecution 
suppresses material evidence favorable to the de- 
fense. — A defendant seeking dismissal for a Brady vio- 
lation must prove that evidence was suppressed by the 
prosecution, the suppressed evidence was favorable to the 
defendant, and the suppressed evidence was material to 
the defense. In order to be material under Brady, there 
must be a reasonable probability that, had the evidence 
been disclosed to the defense, the result of the proceed- 
ing would have been different. State v. Huerta-Castro, 
2017-NMCA-026. 

Due process not violated where suppression of 
favorable evidence does not call into question the 
fairness of the entire trial. — Where defendant was 
charged with criminal sexual penetration of a minor, and 
where defendant claimed that his due process rights were 
violated when the prosecutor failed to either acknowledge 
the existence of or provide copies of a report written by 
the pediatrician who examined the child victims until just 
before trial started and failed to disclose that the victims' 
mother had applied for a visa that, because of her partici- 
pation in the case and cooperation with law enforcement, 
would allow her to remain in the country legally during 
the pendency of the trial, defendant's due process rights 
were not violated because the pediatrician's report’ was 
not favorable to the defense, and with regard to the visa 
application, although the suppression of the evidence may 
have deprived defendant of an opportunity to impeach 
one of the state's main witnesses by providing evidence 
that mother had a strong motive for fabricating charges 
against defendant, defendant failed to demonstrate that 
the suppression of the visa evidence impeded defendant's 
effective use of it in such a way that the fairness of the 
trial was called into question. State v. Huerta-Castro, 
2017-NMCA-026. 

No Brady violation where suppressed statement 
was merely cumulative of other evidence and was 
not materially exculpatory. — Where defendant was 
convicted of first-degree felony murder and criminal 
sexual penetration, and where defendant petitioned for 
a writ of habeas corpus alleging that the prosecution 
failed to turn over an audio recording or transcript of a 
witness's statement to law enforcement and that the fail- 
ure violated his constitutional right to due process, the 
district court erred in granting defendant's petition for 
writ of habeas corpus, because although the witness's 
statement, in which he admitted lying about his relation- 
ship to the victim, may have been favorable to the defense 
because it could have affected the jury's assessment of 
the witness's credibility, the statement was only cumu- 
lative evidence that the witness did not always tell the 
truth, and the statement was not materially exculpatory 
as defendant claimed, because evidence that another per- 
son had a motive to commit the crime for which a defen- 
dant is on trial is generally inadmissible, absent direct 
or circumstantial evidence linking the third person to 
the crime. When viewed in context, there is not a reason- 
able probability that the suppressed statement, if it had 
been produced and effectively used by defense counsel} 
would have delivered a different verdict. State v. Worley, 
2020-NMSC-021. 

Defendant could be denied due process by a pros- 
ecutor withholding exculpatory evidence from the 
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jury, since the grand jury has a duty to protect a citizen 
against unfounded accusation, and only specified persons 
are authorized by statute to present matters to the grand 
jury. State v. McGill, 1976-NMCA-100, 89 N. M. 631, 556 
P.2d 39. 

Circumstances show deprivation of fundamen- 
tal fairness by withholding exculpatory evidence. 
— Failure to inform the grand jury that in two of the 
robberies of which defendant was accused, fingerprints 
were found which did not match defendant's finger- 
prints, where in connection with these robberies there 
was positive identification that defendant was the rob- 
ber and testimony by a detective that a victim had iden- 
tified defendant in a lineup where she had not done so 
and stated that she was not sure by the faces but was 
by the voices, did not amount to a deprivation of funda- 
mental fairness on the basis of evidence withheld from 
the grand jury, and there was no denial of due process. 
State v. McGill, 1976-NMCA-100, 89 N.M. 631, 556 P.2d 
39, 

Trickery and subornation of perjury by state de- 
nies due process. — In a criminal trial denial of due 
process is the failure to observe the fundamental fairness 
essential to the very concept of justice, and in order to de- 
clare a denial of it there must be found that the absence 
of that fairness fatally infected the trial. If, by fraud, col- 
lusion, trickery arid subornation of perjury on the part of 
those representing the state, the trial of an accused per- 
son results in his conviction, he has been denied due pro- 
cess of law. State v. Morris, 1961-NMSC-131, 69 N.M. 244, 
365 P.2d 668. 

Personal projection of prosecutor into case de- 
nies due process. — Where the prosecuting attorney 
repeatedly projected himself personally into the trial 
events and upon one occasion the trial court engaged in 
a colloquy with the defendant upon a personal basis, al- 
though appellant failed to make timely objection to the 
conduct of the prosecutor or to the remarks of the court, 
prejudice resulted and denied appellant his right toa fair 
and impartial trial. Edgington v. United States, 324 F.2d 
491 (10th Cir. 1963). 

Commenting on the demeanor of a non-testifying 
defendant, — Where defendant was charged with crimi- 
nal sexual penetration, kidnapping, armed robbery, aggra- 
vated burglary, and criminal sexual contact, and where, 
during the state's closing argument at defendant's trial, 
the prosecutor commented on defendant's'demeanor dur- 
ing the victim's testimony, it was improper for the pros- 
ecutor to comment on the demeanor of a non-testifying 
defendant, because it is neither probative of innocence or 
guilt, nor is it evidence that an appellate court can prop- 
erly review. The error, however, did not warrant reversal 
because the prosecutor's brief comments were confined 
to closing argument, the court advised the jury that its 
consideration of defendant's courtroom demeanor should 
be limited to its own observations, and, in the context of 
the entire trial, the state presented significant evidence of 
defendant's guilt. State v. Sena, 2018- NMCA-037, rev'd in 
part by 2020-NMSC-011. 

Deliberate use of material false evidence. — The 
deliberate use of false evidence knowingly by a prosecuting 
officer in a criminal case constitutes a denial of due pro- 
cess of law if such evidence is material to the guilt or inno- 
cence of the accused, and the same result obtains when the 
state, although not soliciting false evidence, allows it to go 
uncorrected when it appears. It was held that the state's 
failure to correct false evidence which it had elicited con- 
cerning alleged bribes, which the state acknowledged was 
material as it went to the defense of entrapment, required 
that defendant be granted a new trial. State v. Hogervorst, 
1975-NMCA-028, 87 N.M. 458, 535 P.2d 1084, cert. denied, 
87 N.M. 457, 585 P.2d 1088, cert. denied, 423 U.S. 1048, 96 
S. Ct. 773, 46 L. Ed. 2d 636 (1976). 
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Suppression of requested favorable evidence. 
Suppression by the prosecution of evidence favorable to 
an accused upon request violates due process where the 
evidence is material either to guilt or to punishment, ir- 
respective of the good faith or bad faith of the prosecu- 
tion. State v. Turner, 1970!NMCA-054, 81 N.M. 571, 469 
P.2d 720. 

If evidence is material and defendant is preju- 
diced. — The deliberate suppression of evidence or the 
use of false evidence knowingly by a prosecuting officer 
in a criminal case constitutes a denial of due process of 
law if such evidence is material to the guilt or innocence 
of the accused, or to the penalty to be imposed, but the 
failure to show materiality of the suppressed evidence, 
that the prosecution's chief witness had married prior 
to trial but after preliminary hearing and had: sworn 
and testified under maiden name, or prejudice resulting 
therefrom, renders the rule inapplicable. State v, Morris, 
1961-NMSC-131, 69 N.M. 244, 365 P.2d 668. 

Negligent investigation does not amount to 
suppression. — That the sheriff and the other inves- 
tigating officers negligently failed to properly investi- 
gate and to preserve evidence at the scene of the homi- 
cide, or to make certain tests and measurements, does 
not amount to suppression of evidence bearing on self- 
defense or justification and deny due process of law. 
State v. Rose, 1968-NMSC-091, 79 N.M. 277, 442 P.2d 
589, cert. denied, 393 U.S. 1028, 89 S. Ct. 626, 21 L. Ed. 
2d 571 (1969). 

State's failure to gather evidence. — Defendant's 
due process rights were not violated by the police only 
photographing the rock allegedly used to batter the defen- 
dant's girlfriend, rather than actual collecting it as physi- 
cal evidence, State v. Ware, 1994-NMSC-091, 118 N.M. 
319, 881 P.2d 679, rev'g 1993-NMCA-080, 118 N.M. 326, 
881 P.2d 686. 

Test for cases in which the state fails to collect 
evidence. — The test for cases in which the evidence at 
issue is never collected by the state first requires that the 
evidence that the state failed to gather from the crime 
scene must be material to the defendant's defense. If the 
evidence is material, the district court must determine 
whether the failure to collect'the evidence was done in bad 
faith, or in an attempt to prejudice the defendant's case. 
Such a finding may result in suppression of the evidence. 
State v, Salas, 2017-NMCA-057, cert. denied. 

State's failure to gather evidence was not done in 
bad faith or in an attempt to prejudice the defen- 
dant. — Where defendant was charged with battery on a 
peace officer following an altercation between defendant 
and a corrections officer, during which defendant head- 
butted the officer in the mouth, causing a chipped tooth 
and a lacerated lip, the district court did not abuse its dis- 
cretion in denying defendant's motion to dismiss due to 
the state's failure to collect any potential video recording 
of the incident, because defendant presented no evidence 
that the surveillance system captured video of either the 
alleged battery or the immediately preceding interaction, 
and even if the surveillance system did capture material 
evidence, defendant did not direct the court to any indica- 
tion that the failure to collect such evidence was the result 
of bad faith or an attempt to cause prejudice to defendant. 
State v. Salas, 2017-NMCA-057, cert. denied. 

Failure to introduce evidence referred to in open- 
ing statement. — Where prosecutor in his opening state- 
ment indicated the jury would hear testimony as to the 
blood type of defendant and of the victim of the assault, 
but where no attempt was made to prove either of the 
blood types, this did not amount to misconduct on the part 
of the prosecutor requiring a reversal unless the prosecu- 
tor acted in bad faith. State v. Torres, 81 N.M. 621, 469 
P.2d 166 (Ct. App.), cert. seine 81 N.M. 506, 469 P2d 151 
(1970). ~ 
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Questioning witnesses, knowing they will invoke 
privilege not to answer, — Where the prosecutor knew 
that nondefendant witnesses would invoke their constitu- 
tional privilege when questioned as to their misconduct, 
and where the trial court in its discretion decided that 
the legitimate effect of such questioning - the attack on 
credibility - was not outweighed by prejudice to the defen- 
dant, the prosecutor's questioning was not improper and 
defendant was not denied due process, State v. McFerran, 
1969-NMCA-084, 80 N.M, 622, 459 P.2d 148, cert. denied, 
80 N.M. 731, 460 P.2d 261. 

Invoking fifth amendment privilege in presence 
of jury. — Where prosecution did not know that prosecu- 
tion witness, who invoked the fifth amendment privilege 
not to testify in the presence of the jury, would invoke the 
fifth amendment privilege, there was no conscious pros- 
ecutorial misconduct and defendant was not prejudiced by 
the trial court's refusal to declare a mistrial. State v. Hen- 
derson, 2006-NMCA-059, 139 N.M. 595, 136 P.3d 1005, 
cert, denied, 2006-NMCERT-005, 189 N.M. 567, 186 P.3d 
568, cert, denied, 549 U.S, 999, 127 S. Ct. 503, 166 L. Ed. 
2d 376 (2006). 

Improper questioning by prosecutor. — Asking the 
defendant whether another witness is mistaken or lying 
is strictly prohibited. State v. Duran, 2006-NMSC-035, 
140 N.M. 94, 140 P.3d 515. 

Where a defendant does not initiate any comment on 
the truthfulness of the testimony of other witnesses, the 
action of a prosecutor who asks the defendant whether 
another witness is mistaken or lying is prosecutorial mis- 
conduct. State v. Duran, 2006-NMSC-0385, 140 N.M, 94, 
140 P.3d 515. 

Where the defendant accused witnesses of making false 
accusations about him, defendant provoked the prosecu- 
tor's improper questions to defendant about the truth- 
fulness of the testimony of the witnesses, and where the 
prosecutor's questions were a minimal part of the total 
trial, the prosecutor's questions were not fundamental 
error. State v. Duran, 2006-NMSC-035, 140 N.M. 94, 140 
P.3d 515. 

Admonishment of prosecutor and proper in- 
structions held to give due process, — Where there 
were three instances of improper remarks by the pros- 
ecutor, but where in each instance the prosecutor was 
admonished, the instructions told the jury that remarks 
of counsel were not to be considered as evidence, the 
jury was instructed not to consider what would have 
been the answers to questions which the court ruled 
could not be answered, it was instructed not to consider 
the court's reasons for its rulings, and it was instructed 
that it must follow the law as stated by the court, the 
prosecutor's misconduct did not deprive defendant of 
due process. State v. McFerran, 1969-NMCA-084, 80 
N.M. 622, 459 P.2d 148, cert. denied, 80 N.M. 731, 460 
P.2d 261. 

Filing of amended information not vindictive 
prosecution. — The filing of an amended information 
following the defendant's successful motion for a mistrial 
did not amount to vindictive prosecution, even though 
the amended information added two counts not con- 
tained in the original information, since it appeared that 
the prosecutor added these counts because they were 
inadvertently omitted from the original written magis- 
trate's bind over order and from the original information, 
State v. Coates, 1985-NMSC-091, 103 N.M. 353, 707 P.2d 
1163. 

Proper for prosecutor to argue that death penalty 
protects people. — Prosecution's arguments during re- 
buttal that imposition of the death penalty would protect 
people both inside and outside of the prison was proper 
argument the effect of which was to merely point out to 
the jury the future dangerousness of this particular defen- 
dant. State v. Compton, 1986-NMSC-010, 104 N.M. 683, 
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726 P.2d 837, cert. denied, 479 U.S. 890, 107 S, Ct. 291, 93 
L. Ed 2d265 (1986). 

Prosecutorial discretion in determining cases 
warranting the death penalty. — The necessary and 
unavoidable disogetion of prosecutors in determining 
which cases warrant the death penalty does not violate the 
New Mexico constitution. State.v. Clark, 1999-NMSC-035, 
128 N.M. 119, 990 P.2d 793. 

Where death penalty decision clearly jury's re- 
sponsibility, adverse prosecutorial comments alle- 
viated. — Any adverse impact of comments by the pros- 
ecution during punishment phase of trial was alleviated 
because throughout both the closing and rebuttal argu- 
ments the prosecution made it perfectly clear that the de- 
cision concerning the death penalty was for the jury and 
further, defense counsel also made it unmistakably clear 
that the jury had sole responsibility for deciding defen- 
dant's fate. State v. Compton, 1986-NMSC-010, 104 N.M. 
683, 726 P.2d 837, cert. denied, 479 US. 890, 107 S, Ct. 
291, 93 L. Ed. 2d 265 (1986). 


7. RIGHT TO COUNSEL. 


The right to counsel at a lineup is essential to due 
process. State v. Garcia, 1969-NMSC-017, 80 N.M. 21, 
450 P.2d 621 (rule not retroactive and so inapplicable). 

_ For former rule, see State v. Tipton; 1967-NMSC-270, 78 
N.M. 600, 485 P.2d 430. 

Defendant’s plea of no contest was void where 
defendant was denied his right to counsel at the 
guilt-determination stage. — Where defendant was 
charged with criminal damage to property of a household 
member, and where, at arraignment in magistrate court, 
defendant asked to be represented by a public defender, 
and where the magistrate court judge entered an order 
conditionally appointing the Law Offices of the Public 
Defender (LOPD), finding that "the defendant was un- 
able to obtain counsel and desires representation by 
the LOPD", and where, in that same proceeding while 
defendant stood accused of a crime and had requested 
but had not yet received legal representation, the magis- 
trate court judge accepted defendant’s plea of no contest 
and adjudicated defendant’s guilt, and where on de novo 
appeal to the district court, the district court judge dis- 
missed the appeal for lack of prosecution, finding that 
defendant had not taken action on the case in more than 
180 days, the district court erred in dismissing defen- 
dant’s de novo appeal, because after the Sixth Amend- 
ment right to counsel has attached, courts may not adju- 
dicate a person’s guilt in the absence of counsel or valid 
waiver of counsel, and in this case, defendant’s right to 
counsel had attached at the arraignment in magistrate 
court, and the magistrate court judge’s deprivation of 
defendant’s right to counsel at the guilt-determination 
stage was reversible error. Defendant’s plea is void be- 
cause the magistrate court deprived defendant of the 
right to counsel and due process by accepting his plea 
of no contest without providing him with counsel. State 
v. Cruz, 2021-NMSC-015, rev’g A-1-CA-37581, mem. op. 
(May 24, 2019) (non-precedential). 

Where defendant was not harmed by evidence. 
— Defendant's argument that if the exercise of defen- 
dant's right to counsel lacked significant probative 
value, any reference to the exercise of the right had an 
intolerable prejudicial impact requiring reversal, was 
without merit since the relevant question is whether the 
particular defendant has been harmed by the state's use 
of the fact that he engaged in constitutionally protected 
conduct, not whether, for the particular defendant or for 
persons generally, the state's reference to such activity 
has burdened or will burden the exercise of the consti- 
tutional right. State v. McGill, 1976-NMCA-100, 89 N.M. 
631, 556 P.2d 39. 
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Delay in appointing counsel. — Where the record 
does not show any prejudice from delays in the appoint- 
ment of counsel or in holding the preliminary examina- 
tion, and no prejudice is claimed, there was no denial of 
due process. State v. Paul, 1972-NMCA-024, 83 N.M. 527, 
494 P.2d 189. 

The taking of handwriting exemplars is not a 
"critical" stage of the criminal proceedings entitling 
the accused to the assistance of counsel. State v, Sneed, 
1967-NMSC-272, 78 N.M. 615, 435 P.2d 768. 

Infringement of right to counsel depends on 
circumstances of case. — The obligation of the state 
court trial judge to fully safeguard the right to counsel 
has been stated many times by the United States su- 
preme court. That court has stated that no hard and fast 
rule may be promulgated whereby it can be determined 
that a defendant's constitutional right to due process 
of law has been infringed. Rather, this determination 
must turn on the particular facts of each case, the cir- 
cumstances present which shall include consideration 
of the background, training, experience and conduct of 
the defendant. State v. Coates, 1967-NMSC-199, 78 N.M. 
366, 431 P.2d 744. 

Limitation upon appointed counsel's fee is con- 
stitutional. — Defendant's argument that the statu- 
tory attorney fee limitation of $400 in defense of indigent 
criminal cases (31-16-8 NMSA 1978) was a denial of equal 
protection and due process was without merit where there 
was no claim that the defendant was poorly represented, 
nor were there any facts indicating how the statutory 
fee limitation so deprived the defendant. State v. Silver, 
1971-NMCA-112, 83 N.M. 1, 487 P.2d 910. 

Right only denied when trial becomes "sham" or 
"farce". — Mere improvident strategy, bad tactics, mis- 
take, carelessness or inexperience do not amount to inef- 
fective assistance of counsel, unless taken as a whole the 
trial was a "mockery of justice". Otherwise expressed, 
counsel is presumed competent, and a defendant is de- 
nied his right only when the trial becomes a "sham" or 
a "farce". State v. Walburt, 1967-NMSC-271, 78 N.M. 605, 
435 P.2d 435. 

Advice to plead guilty and inexperience are not 
incompetence, — The constitutional guarantee of assis- 
tance of counsel in a criminal action implies the "effective 
assistance of counsel". The fact, however, that an attorney 
advises his client to plead guilty in the hope of obtaining a 
lighter sentence is not an indication of incompetence, nor 
can inexperience be treated as the equivalent of incom- 
petence, State v. Walburt, 1967-NMSC-271, 78 N.M. 605, 
435 P.2d 435. 

Adequacy of representation in prior trial is is- 
sue under habitual criminal statute. — Question of 
the adequacy of representation so as to meet the require- 
ments of due process in a prior trial and conviction in an- 
other state may be raised as an issue under the habitual 
criminal statute. State v. Dalrymple, 1965-NMSC-124, 75 
N.M. 514, 407 P.2d 356. 

Factors considered in time necessary to prepare 
defense. — The nature of the offense, the number of 
witnesses and the skill of the attorney are all variables 
to be taken into consideration in each case in consider- 
ing the amount of time necessary to prepare a defense. 
State v, Nieto, 1967-NMSC-142, 78 N.M. 155, 429 P.2d 
353. 

Police regulation prohibiting consulting attorney 
for four hours. — Where defendant, accused of driving 
while intoxicated, was refused permission to contact his 
attorney and personal physician following booking by 
reason of police regulation that would not permit. per- 
son arrested for intoxication to consult an attorney for 
four hours after arrest, but was treated by physician at 
county hospital within 30 minutes after reaching police 
headquarters, constitutional right to due process was not 
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denied. City of Albuquerque v. Patrick, 1957-NMSC-084, 
63 N.M. 227, 316 P.2d 243. 

Attorney, not judge, is chief guardian of defen- 
dant's rights. — The legal system is primarily of an ad- 
versary nature, the guardianship of the defendant's rights 
lying chiefly with his attorney, not the judge, and rights 
not asserted by the defendant's attorney generally are 
waived, Tsiosdia v. Rainaldi, 1976-NMSC-011, 89 N.M. 
70, 547 P.2d 553. 

Voluntary guilty plea on advice of counsel is bind- 
ing. — An involuntary plea of guilty is inconsistent with 
the constitutional guarantee of due process, but when a 
plea of guilty is made voluntarily after proper advice of 
counsel and with a full understanding of the consequences, 
the plea is binding. State v. Robbins, 1967-NMSC-091, 77 
N.M. 644, 427 P.2d 10, cert. denied, 389 U.S. 865, 88 S. Ct. 
130, 19 L. Kd, 2d 187, 

The trial court is not obligated to explain the ef- 
fect of a guilty plea entered by a defendant represented 
by counsel, State v, Tipton, 1967-NMSC-270, 78 N.M. 600, 
435 P.2d 430. 

Counsel may be waived without deprivation of 
due process. — In case where sentencing court repeat- 
edly cautioned appellant concerning gravity of habitual 
criminal charge, and where appellant's answers to ques- 
tions by the court were by his own admission voluntarily 
given and where each of the prior convictions was freely 
acknowledged, the waiver of counsel was intelligently 
made, the appellant was not deprived of due process and, 
therefore, the district court's denial of the motion to va- 
cate sentence made under Rule 93, N.M.R. Civ. P. (now 
Rule 5-802 NMRA) (which only applies to post-conviction 
motions made prior to September 1, 1975), was correct. 
State v. Coates, 1967-NMSC-199, 78 N.M. 366, 481 P.2d 
744. 

Counsel need not be appointed for appeal to 
United States supreme court. — Habeas corpus relief 
was refused on grounds that there was no constitutional 
compulsion requiring the supreme court of New Mexico to 
appoint counsel to assist defendant in taking an appeal 
in a criminal case from that court to the supreme court 
of the United States. Peters v. Cox, 341 F.2d 575 (10th Cir. 
1965), cert. denied, 382 U.S, 863, 86 S. Ct, 126, 15 L. Ed. 
2d 101 (1965), 

Counsel is not required at parole revocation hear- 
ing. — Neither due process nor the applicable statutes 
require that parolees be provided with appointed counsel 
or represented by employed counsel when they appear be- 
fore the parole board in a revocation hearing. Robinson v. 
Cox, 1966-NMSC-210, 77 N.M. 55, 419 P.2d 253 (prisoner 
sentenced and paroled to detainer). 


8. SPECIFIC STATUTES. 


Withdrawal of the six-month rule did not violate 
due process as an ex post facto law. — Where the dis- 
trict court dismissed defendant's case under the six-month 
rule without engaging in a speedy trial analysis because 
the state had failed to show exceptional circumstances 
for filing a motion for an extension of time to commence 
trial well beyond the deadlines required under Rule 5-604 
NMRA; and the state's appeal from the order of dismissal 
was pending on May 12, 2010, the withdrawal of the six- 
month rule in defendant's case did not violate due process 
as an ex post facto law. State v. Romero, 2011-NMSC-013, 
150 N.M. 80, 257 P.3d 900. 

Phrase "use of force or coercion" is not unconsti- 
tutionally vague. — The language in Section 30-9-11 
NMSA 1978, "perpetrated by the use of force or coercion", 
is not unconstitutionally vague, since the crime is defined 
in terms of a result that defendant causes, and if a defen- 
dant causes such a result by the use of force or coercion, 
force or coercion was the method which caused the result, 
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that is, the crime. State v. Jiminez, 1976-NMCA-096, 89 
N.M. 652, 556 P.2d 60. 

Legislation held too vague. — Portion of city va- 
grancy ordinance proscribing either loitering in, about 
or on any street, land, avenue, alley, any other public 
way, public place, at any public gathering or assembly 
or in or about any store, shop or business or commer- 
cial establishment, or on any private property or place 
without lawful business there; or loitering about or on 
any public, private or parochial school, college, semi- 
nary grounds or buildings, either on foot or in or on any 
vehicle, without lawful business there, was unconsti- 
tutional upon its face for vagueness and overbreadth, 
because it condemned acts as criminal to which no rea- 
sonable person would attribute wrongdoing or miscon- 
duct. Balizer v. Shaver, 1971-NMCA-010, 82 N.M. 347, 
481 P.2d 709. 

The provisions of 80-36-5 NMSA 1978, concerning the 
"totaling" of amounts of worthless checks, are so vague 
that they offend due process and are void. Not all of the 
section, however, is unconstitutional. Only the "total- 
ing" provisions are void, and those provisions are sever- 
able. Severing the "totaling" provisions from the section 
leaves the remaining portion of that section consistent 
with 30-36-4 NMSA 1978, which makes an offense out 
of each worthless check issued. Where defendant was 
convicted of issuing four worthless checks, he could 
have been sentenced for each offense under the remain- 
ing portion of 30-36-5 NMSA 1978. Therefore, the trial 
court erred in dismissing the information. State v. Fer- 
ris, 1969-NMCA-093, 80 N.M. 6638, 459 P.2d 462. 

The term "lewdness" in 40-34-15, 1953 Comp., now re- 
pealed, if dissociated from "assignation or prostitution", 
would be too vague and indefinite to comply with the due 
process of law requirements. State ex rel. Murphy v. Mor- 
ley, 1957-NMSC-087, 63 N.M. 267, 317 P.2d ayy (holding 
term not intended to be dissociated). 

Legislation held’ not too vague. — Section 80-6-2 
NMSA 1978, making the abandonment of a dependent a 
criminal offense, is not unconstitutionally vague and does 
not violate due process, as the’ statute contains no require- 
ment that affirmative action be taken to obtain ‘public 
welfare benefits. State v. Villalpando, 1974-NMCA-020, 86 
N.M. 193, 521 P.2d 1034, cert. denied, 86 N.M. 189, 521 
P.2d 1030. 

Section 30-20-183C NMSA 1978, prior to the 1975 amend- 
ment thereof, allowed control of campus disturbances 
in terms marked by flexibility and reasonable breadth, 
rather than meticulous specificity, and was not void for 
vagueness. State v, Silva, 1974-NMCA-072, 86 N.M. 548, 
525 P.2d 903, cert. denied, 86 N.M. 528, 525 P.2d 888. 

The term "constructive transfer" in the definition of "de- 
liver" in the Controlled Substances Act, 30-31-2 G NMSA 
1978, is not void under the due process clause on the 
grounds of vagueness. State v. McHorse, psctcnnigtlevi tyler 
85 N.M. 753, 517 P.2d 75. 

Defendant's argument as to unconstitutional vague- 
ness of 30-31-23 B NMSA 1978 which makes possession of 
more than eight ounces of marijuana in the forms set out 
by statute a felony, was not well taken, since the language 
of definitional 30-31-2 O NMSA 1978, coupled with 30-31- 
23 B(8) NMSA 1978, is not so indefinite that men of com- 
mon intelligence have to guess at its meaning and scope, 
State v. Olive, 1973-NMCA-131, 85 N.M. 664, 515 P.2d 668, 
cert. denied, 85 N.M. 639, 515 P.2d 643. 

Sections 30-19-3F and 30-19-4 B NMSA 1978 are not 
void for vagueness because they provide different punish- 
ment for the same act, since the two statutes do not re- 
late to the same activity. Section 30-19-3 F NMSA 1978 
requires a positive act by an accused relating to commer- 
cial gambling, while 80-19-4 B NMSA 1978 connotes mere 
passive acquiescence in permitting a gambling device to 
be set up for use for the purpose of gambling in a place 
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under his control, State v. Marchiondo, 1973-NMCA-137, 
85 N.M. 627, 515 P.2d 146, cert. denied, 85 N.M. 639, 515 
P.2d 643. 

Defendant's contention that the words “held to ser- 

vice against the victim's will" in 30-4-1 NMSA 1978 have 
no general meaning which the public can comprehend 
was not supported by argument or authority and can- 
not find support in reason, and therefore the statute is 
not so vague as to violate due process. State v. Aguirre, 
1972-NMSC-081, 84 N.M., 376, 503 P.2d 1154. 
- Section 80-16-32 NMSA 1978 is not unconstitutionally 
vague, the language "signs the name of another" (which 
defendant argued is vague and ambiguous because it can 
reasonably be interpreted in two distinct ways) has but 
one meaning, and that is that "another" means "other 
than oneself". State v. Sweat, 1972-NMCA-162, 84 N.M. 
416, 504 P.2d 24. 

Former 40A-9-9, 1953 Comp., defining sexual assault as 
the indecent handling of or indecent exposure in the pres- 
ence of a person under the age of 16, when considered in 
light of statute as a whole, was sufficiently precise to meet 
due process standards, State v, Minns, 1969-NMCA-035, 
80 N.M. 269, 454 P.2d 355, cert. denied, 80 N.M. 234, 453 
P.2d 597. 

Since criminal intent is construed to be a necessary ele- 

ment of crime of possession of burglary tools, Laws 1925, 
ch. 68, § 1, was not void for indefiniteness and uncertainty 
under the constitution. State v. Lawson, 1955-NMSC-069, 
59 N.M. 482, 286 P.2d 1076. See Section 30-16-5 NMSA 
1978, 
Section 30-16-5 NMSA 1978, as to possession of bur- 
glary tools, gives notice that one is exposed to criminal 
sanctions if one: (1) possesses an instrument or device, (2) 
the instrument or device is designed or commonly used to 
commit burglary, and (3) the instrument or device is pos- 
sessed under circumstances evincing an intent to use the 
instrument or device in committing burglary, and thus the 
statute is not void for vagueness, since it gives fair warn- 
ing that possession of the type of instrument described in 
the statute, and under the circumstances described in the 
statute, is a crime. State v. Najera, 1976-NMCA-088, 89 
N.M, 522, 554 P.2d 983; 

Neither 30-9-11 nor 30-9-13 NMSA 1978 is unconstitu- 
tionally vague or overbroad, nor do the statutes encourage 
arbitrary or discriminatory prosecution. State v. Pierce, 
1990-NMSC-049, 110 N.M. 76, 792 P.2d 408. 

The terms “without good cause", “protracted period", 
"maliciously", "detaining" and "deprive permanently" as 
used in 80-4-4 NMSA 1978, the custodial interference 
statute, are of such well recognized meaning that indi- 
viduals are placed on notice of the conduct sought to be 
proscribed and, therefore, the statute and indictments 
brought thereunder are not unconstitutionally vague. 
State v. Luckie, 1995-NMCA-075, 120 N.M. 274, 901 P.2d 
205, cert. denied, 120 N.M. 184, 899 P.2d 1138. 

Child solicitation by electronic communication 
device statute is not void for vagueness. — Where 
defendant was charged with two counts of child solicita- 
tion by electronic communication device, and where de- 
fendant argued that § 30-37-3.2 NMSA 1978 should be 
declared void for vagueness because the statute does not 
provide clear notice of what is prohibited or there are no 
clear standards as to what is prohibited and, as such, vi- 
olates his due process rights, defendant's constitutional 
rights were not violated because the conduct prohibited 
by the statute, solicitation of minors through electronic 
communications, is straightforward such that a person of 
ordinary intelligence using common sense would under- 
stand that § 30-37-3.2 prohibits an individual from us- 
ing an electronic device to knowingly and intentionally 
solicit a child under sixteen years of age, to engage in the 
identified sexual acts, and when the individual is at least 
four years older than the child. As applied in this case, 
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§ 30-37-3.2 provided fair warning that defendant's con- 
duct of sending the undercover officer, whom he believed 
to be a fourteen-year-old girl, messages with instructions 
on how to masturbate and making arrangements to meet 
with the child in order to engage in specific sexual acts, 
was prohibited. State v. Julg, 2021-NMCA-058, cert. de- 
nied. 

Implied consent to sobriety test is constitu- 
tional. — The Implied Consent Act (66-8-105 to 66-8- 
112 NMSA 1978), framed upon the premise that when 
a person obtains a license to operate a motor vehicle, 
he impliedly consents to the sobriety test, violates nei- 
ther due process nor equal protection. Commissioner of 
Motor Vehicles v. McCain, 1978-NMSC-023, 84 N.M. 657, 
506 P.2d 1204. 

Abortion statute violates due process in part. — 
Portions of abortion statute, 30-5-1 NMSA 1978, which 
define "justified medical termination" (30-5-3 NMSA 
1978 proscribes terminations that are not "justified med- 
ical terminations") as only existing where physician uses 
acceptable medical procedures in accredited hospitals 
upon certification by special hospital board that either 
continuation of pregnancy would result in death or grave 
injury to mother, child is likely to have grave physical or 
mental defects or pregnancy has resulted from rape or 
incest, are unconstitutional as violative of due process by 
virtue of holdings in Doe v. Bolton, 410 U.S. 179, 93 S. Ct. 
739, 35 L. Ed, 2d 201 (1973), reh'g denied, 410 U.S. 959, 
93 S. Ct. 1410, 35 L. Ed. 2d 694 (1973), and Roe v. Wade, 
410 U.S. 118, 93 S. Ct. 705, 35 L. Ed. 2d 147 (1973), reh'g 
denied, 410 U.S. 959, 93 S, Ct. 1409, 35 L. Ed. 2d 694 
(1978). State v. Strance, 1973-NMCA-024, 84 N.M. 670, 
506 P.2d 1217. 

City noise ordinance not overly vague. — The ex- 
amples as set out in a city ordinance proscribing certain 
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unreasonably loud noises were not so vague that men of . 


common intelligence must guess at their meaning. City 
of Farmington v. Wilkins, 1987-NMCA-088, 106 N.M. 
188, 740 P.2d 1172, cert. denied, 106 N.M. 174, 740 P.2d 
1158. ) 


III. EQUAL PROTECTION. 
A. GENERALLY. 


Cap on medical malpractice damages does not vi- 
olate equal protection. — The cap on medical malprac- 
tice damages in 41-5-6 NMSA 1978 does not violate the 
equal protection clause of the United States Constitution. 
Salopek v. Friedman, 2013-NMCA-087. 

Restrictions on engaging in business or profes- 
sion must apply to all. — It is undoubtedly the right 
of every citizen to follow any lawful calling, business or 
profession he may choose, subject only to such restric- 
tions as are imposed upon all persons. State v. Collins, 
1956-NMSC-046, 61 N.M. 184, 297 P.2d 325. 

Federal and state provisions correspond. — There 
is a close correspondence in meaning and purpose between 
the principles underlying the equal protection clauses of 
the U.S. Const., amend. XIV, and of this section and the 
general versus special law provisions of the Springer Act, 
former 48 U.S.C. § 1471, and of N.M. Const., art. IV, § 24. 
Board of Trustees v. Montano, 1971-NMSC-025, 82 N.M. 
340, 481 P.2d 702. ; 

The standards for a violation of the equal protection 
clauses of the United States and New Mexico constitu- 
tions are the same. Garcia v. Albuquerque Pub. Schools 
Bd. of Educ., 1980-NMCA-081, 95 N.M. 391, 622 P.2d 699, 
cert, quashed, 95 N.M. 426, 622 P.2d 1046 (1981). 

The three standards of review and a suggested fourth 
level of review, used in equal protection cases. Alvarez 
v, Chavez, 1994-NMCA-138, 118 N.M. 732, 886 P.2d 
461, overruled on other grounds, Trujillo v. City of Al- 
buquerque, 1998-NMSC-031, 125 N.M. 721, 965 P.2d 
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305, overruling 1995-NMSC-027, 119 N.M. 602, 893 P.2d 
1006. 

Attorney fee award not warranted in proceeding 
to enforce a provision of 42 U.S.C. § 1983. — Where 
plaintiffs petitioned the district court for a temporary 
restraining order and injunctions against the board of 
trustees of the Anton Chico land grant (board), assert- 
ing that they were heirs and qualified voting members 
of the land grant, and asserted that the board violated 
plaintiffs' rights under the equal protection clauses of 
the federal and state constitutions and Voting Rights Act 
of 1965, invoking 42 U.S.C. § 1983, which establishes li- 
ability for civil rights violations, and 42 U.S.C, § 1988(b), 
which provides that a court may award a reasonable at- 
torney fee to the prevailing party in an action to enforce 
§ 1983, and where, several years later, plaintiffs and the 
board entered into a settlement agreement that left the 
amount of attorney fees to which plaintiffs were entitled 
as the only outstanding issue, the district court did not ~ 
err in denying plaintiffs' motion for attorney fees, because 
in lawsuits resolved by settlement agreement, prevailing 
party status for § 1988 purposes is available only when 
a party secures judicial relief, and this relief must take 
the form of a material alteration of the legal relation- 
ship between the party and its adversary. The parties in 
this case entered into a settlement agreement which was 
not enforced through a consent decree, and therefore the 
litigation in this case did not produce the court-ordered 
change in the legal relationship between plaintiffs and 
the board necessary to receive a fee award under § 1988. 
Marquez v. Bd. of Trustees for the Anton Chico Land 
Grant, 2019-NMCA-075. 

Only members of class discriminated against 
can complain. — Denial of equal rights can be urged 
only by those who can show that they belong to class 
discriminated against. State v, Hines, 1967-NMSC-237, 
78 N.M. 471, 482 P.2d 827; Wiggs v. City of Albuquerque, 
1952-NMSC-013, 56 N.M. 214, 242 P.2d. 865; McKinley 
Cnty. Bd. of Educ. v. State Tax Comm'n, 1922-NMSC-064, 
28 N.M. 221, 210 P. 565; Pueblo of Isleta v. Tondre, 
19138-NMSC-067, 18 N.M. 388, 187 P. 86 (opinion on mo- 
tion for rehearing). 

Person who did not suggest that he might become 
purchaser of any bond under proposed bond issue could 
not complain: that statute authorizing issuance and 
sale of revenue bonds to raise funds for building a mu- 
nicipal auditorium was discriminatory. Wiggs v. City of 
Albuquerque, 1952-NMSC-013, 56 N.M. 214, 242 P.2d 
865. 

Since plaintiff does not assert that it is a mem- 
ber of a suspect class or was denied a fundamental 
right, a state regulation need only be rationally related 
to a legitimate government purpose. E. Spire Commu- 
nications, Inc. v. New Mexico Pub, Regulation Comm'n, 
392 F.3d 1204 (10th Cir. 2004), aff'g 269 F. Supp, 2d 1310 
(D.N.M. 2003). 

Equal protection does not prohibit classifica 
tion for legislative purposes, provided that there is a 
rational and natural basis therefor, that it is based on a 
substantial difference between those to whom it does and 
those to whom it does not apply, and that it is so framed as 
to embrace equally all who may be in like circumstances 
and situations. McGeehan v. Bunch, 1975-NMSC-055, 
88 N.M. 308, 540 P.2d 238; Rust Tractor Co. v. Bureau of 
Revenue, 1970-NMCA-107, 82 N.M. 82, 475 P.2d 779, cert. 
denied, 82 N.M. 81, 475 P.2d 778; Michael J. Maloof & Co. 
v. Bureau of Revenue, 1969-NMSC-100, 80 N.M. 485, 458 
P.2d 89. 

The fact that the legislature is entitled to enact stat- 
utes which apply only to limited subjects or persons with- 
out having the effect of making them special legislation 
is well recognized. Airco Supply Co, v. Albuquerque Nat'l 
Bank, 1961-NMSC-0381, 68 N.M. 195, 360 P.2d 386. 
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Classification must be reasonable. — There is no 
denial of the equal protection of the laws where a reason- 
able classification is made by the legislature and all per- 
sons within a given class are treated alike. Aragon v. Cox, 
1965-NMSC-1382, 75 N.M. 587, 407 P.2d 673, overruled in 
part, State v. Chavez, 1966-NMSC-217, 77 N.M. 79, 419 
P.2d 456. 

Judicial inquiry under the equal protection: clause does 
not end with a showing of equal application among the 
members of the class defined by the legislation; the courts 
must also reach and determine the question whether the 
classifications drawn in a statute are reasonable in light 
of its purpose. McGeehan v. Bunch, 1975-NMSC-055, 88 
N.M. 308, 540 P.2d 238. 

A classification must be reasonable and not arbitrary, 
and the classification attempted, in order to avoid the 
constitutional prohibition, must be founded upon perti- 
nent and real differences as distinguished from artificial 
ones. Mere difference, of itself, is not enough. City of Ra- 
ton v. Sproule, 1967-NMSC-141, 78 N.M. 138, 429 P.2d 
336. 

Classification, in order to be legal, must be rational; 
it must be founded upon real differences of situation or 
condition, which bear a just and proper relation to the at- 
tempted classification, and reasonably justify a different 
rule, Burch v. Foy, 1957-NMSC-017, 62 N.M. 219, 308 P.2d 
199. 

It is competent for the legislature to clancity and adapt 
a law general in nature to a class, but such classification 
must be a natural, and not an arbitrary or fictitious one, 
and the operation of such general law must be as general 
throughout the state as is the genera therein provided for. 
Crownover v. Crownover, 1954-NMSC-092, 58 N.M. 597, 
274 P.2d 127. 

Equal protection does not prohibit legislatively created 
classifications that are rationally based. State v. Neely, 
1991-NMSC-087, 112 N.M. 702, 819 P.2d 249. 

All members of class must be treated alike. — 
Given a reasonable classification of subjects, "equal pro- 
tection of the laws" is had if all within any given class 
are treated alike. All such classifications must be based 
upon some reasonable distinction. Pueblo of Isleta v. Ton- 
dre, 1913-NMSC-067, 18 N.M. 388, 1387 P. 86 (opinion on 
motion for rehearing). 

The test as to whether legislation is general, and there- 
fore constitutional, depends upon the reasonableness of 
the classification and whether the statute is general to 
the class it embraces, operating uniformly on all members 
of that class, Airco Supply Co, v. Albuquerque Nat'l Bank, 
1961-NMSC-031, 68 N.M. 195, 360 P.2d 386. 

If legislation makes no arbitrary or unreasonable dis- 
tinction within the sphere of its operation and accords 
substantially equal and uniform treatment to all persons 
similarly situated, the law complies with the equality 
provisions of state and federal constitutions. Weiser v. Al- 
buquerque Oil & Gasoline Co., 1958-NMSC-061, 64 N.M. 
137, 325 P.2d 720; State v. Thompson, 1953-NMSC-072, 57 
N.M. 459, 260 P.2d 370. 

While classification i is proper, there must always be uni- 
formity within the class. If persons under the same cir- 
cumstances and conditions are treated differently, there 
is arbitrary discrimination, and not classification. Burch v. 
Foy, 1957-NMSC-017, 62 N.M. 219, 308 P.2d 199. 

The reasonableness of a classification is in the 
first instance a legislative question. — The legislature 
is vested with a wide discretion in distinguishing, select- 
ing and classifying. State v. Pacheco, 1969-NMCA-127, 81 
N.M. 97, 463 P.2d 521; Romero v. Tilton, 1967-NMCA-035, 
78 N.M. 696, 437 P.2d 157, cert. denied, 78 N.M. 704, 
437 P.2d 165: (1968), overruled by McGeehan v. Bunch, 
1975-NMSC-055, 88 N.M. 308, 540 P.2d 238. 

The legislature of a state has necessarily a wide 
range of discrimination in distinguishing, selecting and 
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classifying; it is sufficient to satisfy the demands of the 
constitution if the classification is practical and not pal- 
pably arbitrary. City of Raton v. Sproule, 1967-NMSC-141, 
78 N.M. 138, 429 P.2d 336. 

It is in the first instance a legislative question as to 
whether a classification is reasonable. The policy reasons 
behind judicial reluctance to overturn statutes on other 
than grounds involving fundamental constitutional values 
involves separation of powers considerations whereby the 
judiciary defers to legislative determination as to whether 
a particular classification is rational. State v. Edgington, 
1983-NMCA-036, 99 N.M. 715, 663 P.2d 374, cert. denied, 
99 N.M. 644, 662 P.2d 645, cert. denied, 464 U.S. 940, 104 
S. Ct. 354, 78 L. Ed. 2d 318 (1983). 

Facts sustaining classification will be presumed. 
— The fact that the legislature has enacted laws appli- 
cable to only one community land grant, and has thus 
classified some of the grants differently, is entitled to 
great weight. Only if a statutory classification is so de- 
void of reason to support it, as to amount to mere ca- 
price, will it be stricken down. If any state of facts can be 
reasonably conceived which will sustain a classification, 
there is a presumption that such facts exist. Board of 
Trustees v. Montano, 1971-NMSC-025, 82 N.M: 340, 481 
P.2d 702. 

If any state of facts can reasonably be conceived 
which will sustain a statutory classification, the stat- 
ute is valid. Garcia v. Albuquerque Pub. Schs. Bd. of 
Educ., 1980-NMCA-081, 95 N.M. 391, 622 P.2d 699, cert. 
quashed, 95 N.M. 426, 622 P.2d 1046 (1981). 

Under the rational basis test, a statute will not be set 
aside if any state of the facts may be reasonably conceived 
to justify it, and any redeeming value of the classification 
is sufficient to render the statute constitutional. State v. 
Edgington, 1983-NMCA-036, 99 N.M. 715, 663 P.2d 374, 
cert. denied, 99 N.M. 644, 662 P.2d 645, cert. denied, 464 
U.S.940, 104 S. Ct. 354, 78 L. Ed. 2d 318 (1983). 

Legislature's failure to compile legislative his- 
tory does not mean that statute must fall. Differ- 
ent classifications are permitted and the court may 
glean the reason for those classifications from extrinsic 
sources. State v. Edgington, 1983-NMCA-0386, 99 N.M. 
715, 663 P.2d 374, cert. denied, 99 N.M. 644, 662 P.2d 
645, cert. denied, 464 U.S. 940, 104 S. Ct. 354, 78 L. Ed. 
2d 318 (1988). 

Court will not inquire into wisdom of statute. 
— In keeping with the traditional self-restraint of the 
supreme court regarding constitutional challenges, it re- 
fuses to inquire into the wisdom, the policy or the justness 
of an act of the legislature, and only when the court is sat- 
isfied that the legislature has wandered outside the con- 
fines of the constitution by enacting unequal, oppressive 
and arbitrary legislation will such legislation be struck 
down. McGeehan v. Bunch, 1975-NMSC-055, 88 N.M. 308, 
540 P.2d 238. 

Court cannot substitute its view in heleoting and 
classifying for that of legislature. Anaconda Co. v. 
Property Tax Dep't, 1979-NMCA-158, 94 N.M. 202, 608 
P.2d 514, cert. denied, 94 N.M. 628, 614 P.2d 545 (1980). 

Unless the classification is clearly arbitrary and capri- 
cious or void for uncertainty, a court cannot substitute 
its views in selecting and classifying for those of the leg- 
islature. Michael J. Maloof & Co. v. Bureau of Revenue, 
1969-NMSC-100, 80 N.M. 485, 458 P.2d 89. 

Any redeeming value of classification is sufficient. 
— The test as to whether a statute is unconstitutional un- 
der the equal protection clauses is very strict since any re- 
deeming value of the classification is sufficient. Espanola 
Hous. Auth, v, Atencio, 1977-NMSC-074, 90 N.M. 787, 568 
P.2d 1233, rev'g1977-NMCA-073, 90 N.M. 799, 569 P.2d 
1245, 

Certain classifications and interests require strict 
scrutiny. — When a statute is challenged on the basis of 
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the equal protection clause, specific tests are applicable. 
Where legislation involves "suspect classifications" (race, 
ete.) or touches "fundamental interests" (right-to vote), it 
is subject to strict scrutiny. But where no such concerns 
are present, legislation is subject to a more liberal cri- 
tique. McGeehan v. Bunch, 1975-NMSC-055, 88 N.M. 308, 
540 P.2d 238. 

Classification must be capricious to be stricken 
down. Only if a classification is so devoid of any 
semblance of reason as to amount to mere caprice, de- 
pending on legislative fiat alone for support, is a court 
justified in striking down a legislative act as viola- 
tive of constitutional guarantees, State v. Pacheco, 
1969-NMCA-127, 81 N.M. 97, 463 P.2d 521; Romero v. 
Tilton, 1967-NMCA-035, 78 N.M., 696, 437 P.2d 157, cert. 
denied, 78 N.M. 704, 437 P.2d 165 (1968), overruled by 


McGeehan v. Bunch, 1975-NMSC-055, 88 N.M. 308, ae 


P.2d 238. 

Is it so wholly devoid of any semblance of reason to sup- 
port it, as to amount to mere caprice, depending on legis- 
lative fiat alone for support? If so, it will be’stricken down 

as violating constitutional guarantees. But the fact that 
the legislature has adopted the classification is entitled to 
great weight. City of Raton v. Sproule, 1967-NMSC-141, 
78 N.M. 188, 429 P.2d 336. 

To show a violation of equal protection, it must be dem- 
onstrated that legislation is clearly arbitrary and unrea- 
sonable, not just that it is possibly arbitrary and unreason- 
able. Gallegos v. Homestake Mining Co., 1982- NMCA- 052, 
97 N.M: 717, 643 P.2d 281. 

Only rational classification required unless per- 
sonal rights trammeled or suspect classification. 
— Unless a challenged statute trammels fundamental 
personal rights or is drawn upon inherently suspect clas- 
sifications, such as race, religion or alienage, the court 
presumes the constitutionality of the statutory discrimi- 
nation and requires only that the classification challenged 
be rationally related to a legitimate state interest. Garcia 
v. Albuquerque Pub. Schs. Bd. of Educ., 1980-NMCA-081, 
95 N.M. 391, 622 P.2d 699, cert. quashed, 95 N.M. 426, 622 
P.2d 1046 (1981), 

Class-of-one equal protection. — A class-of-one ex- 
ists when a plaintiff alleges that the plaintiff has’ been 
intentionally treated differently from other similarly situ- 
ated and that there is no rational basis for the difference 
in treatment. The two elements that must be proven are 
that a public official inflicts a cost burden on one person 
without imposing it on those who are similarly situated in 
material respects and that there is no conceivable basis 
other than a wholly illegitimate motive for the official's 
actions. Gentry v. Timberon Water and Sanitation Dist., 
2012-NMCA-019, 270 P.3d 1286. 

Absolute precision in classification is not re- 
quired, — The basis underlying the equal protection 
doctrine is that persons similarly situated shall receive 
like treatment; it does not require absolute precision or 
mathematical nicety in the designation of classifications, 
but it does not tolerate classifications which are so grossly 
overinclusive as to defy notions of fairness and reason- 
ableness. McGeehan v. Bunch, 1975-NMSC-055, 88 NM: 
308, 540 P.2d 238. 

In the area of economics and social welfare, a state dock 
not violate the equal protection clause merely because the 
classifications made by its laws are imperfect. If the clas- 
sification has some reasonable basis, it does not offend the 
constitution simply because the classification is not made 
with mathematical nicety or because in practice it results 
in some inequality. Musgrove v. Department of Health & 
Social Servs.,1972-NMCA-091, 84 N.M. 89, 499 P.2d 1011, 
cert. denied, 84 N.M. 77, 499 P2d 999. 

Absolutely equal treatment of parties performing simi- 
lar service is not demanded in order for a legislative act 
to withstand an attack on its constitutionality, but it is 
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nevertheless imperative that where classification is at- 
tempted, the same must be reasonable and based on real 
differences bearing a proper relationship to the classifica- 
tion, and there must be uniformity of treatment within 
each class. Community Pub. Serv. Co. v. New Mexico Pub. 
Serv. Comm'n, 1966-NMSC-058, 76 N.M. 314, 414 P2d 
675, cert. denied, 385 U.S. 933, 87 S. Ct. 292, 17 L. Ed. 2d 
213 (1966). 

Power to classify carries with it power to establish dif- 
ferent sets of rules applicable to the different classes, 
and it is not fatal that the particular rules within the set 
may result in some inequality when applied to specific 
instances. De Soto Motor Corp. v. Stewart, 62 F.2d 914 
(10th Cir, 1932). 

Changed circumstances may make fair classifi- 
cation unfair. — A classification that may once have 
had a fair and substantial relation to the objectives of 
the statute because of an existing factual setting may 
lose its relationship due to altered circumstances. Mc- 
Geehan v. Bunch, 1975-NMSC-055, 88 N.M. 808, 540 
P.2d 238, 

Unequal administration of apparently fair law 
violates constitution. — Though the law itself be fair 
on its face and impartial in appearance, yet, if it is ap- 
plied and administered by public authority with an 
evil eye and an unequal hand, so as practically to make 
unjust and illegal discriminations between persons in 
similar circumstances, material to their rights, the de- 
nial of equal justice is still within the prohibition of the 
constitution. However, unequal administration of the 
law or ordinance, so as to violate the state dnd United 
States constitutions, will not result unless an intentional 
or purposeful discrimination is shown, and this cannot 
be presumed. One must prove more than mere nonen- 
forcement against other violators and present something 
which in effect amounts to an intentional violation of 
the essential principle of practiced uniformity. Barber's 
Super Mkts., Inc. v. City of Grants, 1969-NMSC-115, 80 
N.M. 533, 458 P.2d 785. 

Classification based solely on time element is un- 
reasonable. — To avoid constitutional prohibition, clas- 
sification must be founded upon some pertinent or real 
differences as distinguished from artificial ones, and a leg- 
islative classification based wholly upon the time element 
when the time selected bears no reasonable relationship 
to object of the legislation is unreasonable and repugnant 
to constitution. State v. Sunset Ditch Co., 1944-NMSC-004, 
48 N.M. 17, 145 P.2d 219. 

Statute which :applied only to corporations organized 
under territorialjlaw and not to corporations organized 
after statehood (Ihkaws 1921, ch. 185) was unconstitutional 
because it denietl equal protection of the law and im- 
paired an obligatjon of contract. State v. Sunset Ditch Co., 
1944-NMSC-004,48 N.M. 17, 145 P.2d 219. 

Classification based upon possibility of fraud in 
some cases, — Although the prevention of fraud and 
collusion is a valid state interest, and the courts should 
take notice of fraud and collusion when found to exist in a 
particular instance, nevertheless the fact that there may 
be greater opportunity for fraud or collusion in one class 
of cases than another does not warrant courts of law in 
closing the door to all cases of that class, and courts must 
depend upon the efficacy of the judicial processes to fer- 
ret out the meritorious from the fraudulent in particular 
cases. McGeehan v. Bunch, 1975-NMSC-055, 88 N.M. 308, 
540 P.2d 238. 

Right to vote may be reasonably restricted. — 
The state of New Mexico has the power to impose rea- 
sonable residence and other restrictions on the right to 
vote, so long as the restrictions are not discriminatory 
and are based on a reasonable classification. City of Ra- 
ton v, Sproule, 1967-NMSC-141, 78 N.M. 138, 429 P.2d 
336. 
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Classification must serve valid state interest, — If 
a challenged state statute grants the right to vote to some 
bona fide residents of requisite age and citizenship and 
denies the franchise to others, the court must determine 
whether the exclusions are necessary to promote a com- 
pelling state interest. As long as the election in question 
is not one of special interest, any classification restricting 
the franchise on grounds other than residence, age and 
citizenship cannot stand unless the district or state can 
demonstrate that the classification serves 4 compelling 
state interest. Prince v. Board of Educ., 1975-NMSC-068, 
88 N.M. 548, 543 P.2d 1176. 

Discriminatory use of peremptory challenges vio- 
lates equal protection in civil cases. — In Batson v. 
Kentucky, 476 U.S. 79 (1986), the United States Supreme 
Court held that racial discrimination in selecting a jury in 
a criminal case violates the equal protection clause of the 
United States constitution. The same approach described 
in Batson for determining the existence of racial discrimi- 
nation in the jury selection of criminal cases also applies 
in civil cases. Bustos v. City of Clovis, 2016-NMCA-018, 
cert. denied, 2016-NMCERT-001. 

Test to establish discriminatory use of peremp- 
tory challenges. — A three-part test is utilized to es- 
tablish discriminatory use of peremptory challenges. 
First, the opponent of a peremptory challenge has the 
burden to establish a prima facie case indicating that 
the peremptory challenge has been exercised in a dis- 
criminatory way. To establish a prima facie case, the 
challenging party must show that a peremptory chal- 
lenge was used to remove a member of a protected group 
from the jury panel, and the facts and other related cir- 
cumstances raise an inference that the individual was 
excluded solely on the basis of his or her membership 
in a protected group. Second, if a prima facie showing 
is made, the burden then shifts to the proponent of the 
challenge to come forward with a race-neutral explana- 
tion for the challenge. If the explanation offered is not 
neutral, then a finding of purposeful discrimination may 
be made without any further showing by the opponent to 
the challenge. Third, if a neutral explanation is tendered, 
the district court then determines whether the oppo- 
nent of the strike has proved purposeful discrimination. 
Bustos v, City of Clovis, 2016-NMCA-018, cert. denied, 
2016-NMCERT-001. 

In a civil trial against defendant Jaw enforcement 
officers, where claims were made for|wrongful death, 
negligent infliction of emotional distyess, loss of con- 
sortium, battery, and excessive force, and where defen- 
dants used three of their five peremptory challenges 
against prospective jurors with Hispanic surnames and 
used their one peremptory strike against a prospective 
alternate juror with a Hispanic surname, defendants’ 
challenges indicated a pattern of coyjduct and a mo- 
tive to keep Hispanics off of the jury.[Plaintiffs estab- 
lished a prima facie case of discriminatory conduct in 
the exercise of peremptory challenges, but defendants 
failed to rebut the prima facie case by failing to articu- 
late a race-neutral explanation for excusing one of the 
jurors, The jury selection in this case violated Batson. 
Bustos v. City of Clovis, 2016-NMCA-018, cert. denied, 
2016-NMCERT-001. 

Facially race-neutral reasons for exercising pe- 
remptory strikes. — Where the state, in defendant's 
trial for assault on a peace officer and disorderly conduct, 
used all three of its peremptory strikes against prospec- 
tive jurors with Hispanic surnames, defendant failed to 
carry his burden of proving purposeful discrimination 
under Batson where, although defendant established a 
prima facie case of discriminatory conduct by the state; 
the state's reasons for striking the prospective jurors, that 
they displayed unfavorable body language and that they 
were close in age to defendant and lived in the same small 


CONSTITUTION OF THE STATE OF NEW MEXICO 


242 


Art. IT, § 18 


city as defendant, were facially race-neutral and not in- 
herently prejudicial. State v. Dorado, 2019-NMCA-037, 
cert. denied. 


B, SPECIFIC CLASSIFICATIONS. 


Same-gender marriages. — Barring individuals 
from marrying and depriving them of the rights, protec- 
tions and responsibilities of civil marriage solely because 
of their sexual orientation violates the equal protection 
clause of Article II, Section 18 of the New Mexico constitu- 
tion. The state of New Mexico is constitutionally required 
to allow same-gender couples to marry and must extend 
to them the rights, protections and responsibilities that 
derive from civil marriage under New Mexico law. Griego 
v. Oliver, 2014-NMSC-008. ! 

Capital felons and lesser offenders are not simi- 
larly situated for sentencing purposes. — Where 
defendant pled guilty to one count of first-degree, willful 
and deliberate murder, and where, prior to sentencing, 
defendant filed a motion seeking the opportunity to pres- 
ent mitigating evidence which could eventually shorten 
his sentence, arguing that 31-18-14 NMSA 1978 is un- 
constitutional because it does not provide for the oppor- 
tunity for capital felons to present evidence of mitigating 
circumstances at sentencing and 31-18-15,1 NMSA 1978 
requires the district court to hold a sentencing hearing for 
lesser offenses, defendant's equal protection rights were 
not violated, because first-degree murderers are not simi- 
larly situated to lesser offenders, in that first-degree mur- 
derers are guilty of a categorically more serious offense. 
It is a lawful exercise of legislative authority to impose 
distinct sentencing schemes for first-degree murder and 
lesser offenses, and the language of 31-18-14 NMSA 1978 
reflects an intent that those convicted of first-degree mur- 
der be treated differently from less serious offenders, re- 
gardless of the maximum possible penalty. State v. Frank- 
lin, 2018-NMSC-015. 

City of Albuquerque ordinance which prohibits 
public nudity does not make an invidious gender clas- 
sification that operates to the disadvantage of women and 
does not violate the New Mexico equal rights amendment. 
City of Albuquerque v. Sachs, 2004-NMCA-065, 185 N.M. 
578, 92 P.3d 24, cert. denied, 2004-NMCERT-006, 135 
N.M. 787, 93 P.38d 1292. ) 

City of Albuquerque ordinance which prohibits 
public nudity does not discriminate against women 
in violation of the equal rights amendment in the New 
Mexico constitution because it prohibits a women from 
showing her breast in a public place without a fully 
opaque covering of her entire nipple when there is 
no such prohibition against men. City of Albuquerque 
v, Sachs, 2004-NMCA-065, 185 N.M. 578, 92 P.8d 24, 
cert. denied, 2004-NMCERT-006, 135 N.M. 787, 93 P.8d 
1292. 

Standard of review of decisions of the commis- 
sioners of acequias. — The standard of review in an 
appeal to the district court from a decision by the com- 
missioners of an acequia pursuant to 73-2-21 NMSA 1978, 
which permits the district court to set aside, reverse or 
remand the decision if the district court determines that 
the commissioners acted fraudulently, arbitrarily or ca- 
priciously, or that the commissioners did not act in accor- 
dance with law, does not violate the equal protection clause 
of N.M, Const., art. II, § 18. Pena Blanca Partnership v. 
San Jose de Hernandez Cmty, Ditch, 2009-NMCA-016, 145 
N.M. 555, 202 P.3d 814, cert. denied, 2009-NMCERT-001, 
145 N.M. 655, 203 P.3d 870. 

Statute exempting county from requirement of 
single-member districts does not violate equal protec- 
tion rights of residents, Montano v. Los Alamos Cnty., 
1996-NMCA-108, 122 N.M. 454, 926 P.2d 307, cert: denied, 
122 N.M. 416, 925 P.2d 882, 
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Limitation of city electors to county qualified 
property owners is reasonable. — The limitation of 
electors voting on municipal debt or bonds to those prop- 
erty owners who are otherwise qualified to vote in the 
county is based upon the practical and reasonable consid- 
eration that in New Mexico the voter registration records 
are kept and maintained by the county clerk, are read- 
ily available for use in checking qualifications of electors 
and are used by the municipalities in the county in the 
conduct of municipal elections, City of Raton v, Sproule, 
1967-NMSC-141, 78 N.M. 138, 429 P.2d 386. See 3-30-2, 
3-30-3 and 3-30-6 NMSA 1978. 

Right to vote for legislature and constitutional 
amendment may not be distinguished. — There 
is no rational basis to distinguish between voting on 
representatives in the legislature, and voting on con- 
stitutional amendments, One is no more a necessary 
ingredient of the democratic process than the other. 
Nor can it be said that an equal voice in selection of 
the legislature is of greater importance to a citizen than 
equality of weight in expression of views on changes in 
the basic charter, the constitution. State ex rel. Witt v. 
State Canvassing Bd., 1968-NMSC-017, 78 N.M. 682, 
437 P.2d 143. 

Requirement of two-thirds vote in each county 
for amendment is invalid. — A requirement of a two- 
thirds favorable vote in every county for the adoption of 
an amendment, when there is a wide disparity in popu- 
lation among counties, must result in greatly dispropor- 
tionate values to votes in the different counties. Where 
a vote in one county outweighs 100 votes in another, the 
"one person, one vote” concept announced in Gray v. Sand- 
ers, 372 U.S. 368, 83 S. Ct. 801, 9 L. Ed. 2d 821 (1963), 
certainly is not met, State ex rel. Witt v. State Canvassing 
Bd., 1968-NMSC-017, 78 N.M. 682, 437 P.2d 143. See N.M. 
Const., art. VII, § 3 and art. XIX, § 1. 

Tort Claims Act constitutional. — The Tort Cleima 
Act (41-4-1 to 41-4-27 NMSA 1978) does not violate the 
equal protection clauses of the United States and New 
Mexico constitutions, Garcia v, Albuquerque Pub. Schs. 
Bd. of Educ., 1980-NMCA-081, 95 N.M. 391, 622 P.2d 
699. 

Educational qualifications may be imposed on 
bar applicants. — The educational qualifications re- 
quired of applicants before they are permitted to practice 
law in New Mexico do not violate the fourteenth amend- 
ment or this section, either in regard to the clause requir- 
ing due process of law or that providing for equal protec- 
tion of the laws. Henington v. State Bd. of Bar Exam'rs, 
1956-NMSC-001, 60 N.M. 393, 291 P.2d 1108. 

Failure to pass examination justifies denying ad- 
mission to bar. — When one fails to pass an appropri- 
ate and properly administered bar examination, itis not 
unreasonable to say that he has demonstrated his lack of 
proficiency in law so as to justify denying him the right 
to be admitted to the bar. Accordingly, there has been no 
denial of due process or equal protection. In re Pacheco, 
1973-NMSC-101,-85 N.M. 600, 514 P.2d 1297, 

Equal protection not denied without full hearing. 
— There is a rational basis for according an applicant a 
full due process hearing in the area of character determi- 
nations, and denying such full hearing on the matter of 
the validity of determinations as to intellectual and learn- 
ing qualifications arrived at by examination or testing in 
accordance with recognized procedures and, therefore, pe- 
titioner was not denied due process or equal protection of 
the law by the lack of a full hearing concerning his failure 
of the bar examination. In re Pacheco, 1973-NMSC-101, 85 
N.M., 600, 514 P.2d 1297. 

Educational qualifications may be imposed on bar 
applicants. — The educational qualifications required of 
applicants before they are permitted to practice law in 
New Mexico do not violate the fourteenth amendment 
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or this section, either in regard to the clause requiring 
due process of law or that providing for equal protec- 
tion of the laws. Henington v. State Bd. of Bar Exam'rs, 
1956-NMSC-001, 60 N.M. 393, 291 P.2d 1108. 

Failure to pass examination justifies denying ad- 
mission to bar. — When one fails to pass an appropri- 
ate and properly administered bar examination, it is not 
unreasonable to say that he has demonstrated his lack of 
proficiency in law so as to justify denying him the right 
to be admitted to the bar. Accordingly, there has been no 
denial of due process or equal protection. In re Pacheco, 
1973-NMSC-101, 85 N.M. 600, 514 P.2d 1297. 

Due process not denied without full hearing. — 
There is a rational basis for according an applicant a full 
due process hearing in the area of character determina- 
tions, and denying such full hearing on the matter of the 
validity of determinations as to intellectual and learning 
qualifications arrived at by examination or testing in ac- 
cordance with recognized procedures and, therefore, peti- 
tioner was not denied due process or equal protection of 
the law by the lack of a full hearing concerning his failure 
of the bar examination. In re Pacheco, 1973-NMSC-101, 85 
N.M. 600, 514 P.2d 1297, 

Right to take bar examination may be denied for 
lack of good character. — The requirement of former 
Rule III of the Rules Governing Admission to the Bar 
of New Mexico, which provided "that the board of bar 
examiners may decline to permit any such applicant 
to take the [bar] examination when not satisfied of his 
good moral character," which in the same or similar lan- 
guage is universal in this country, could not seriously 
be challenged as unreasonable. Schware v. Board of Bar 
Exam 'rs, 1955-NMSC-081, 60 N.M. 304, 291 P.2d 607, 
rev'd on other grounds, 353 U.S, 232, 77 S. Ct. 752, 1 
L. Ed. 2d 796 (1957). See now Rules 15-103 and 15-302 
NMRA, 

Applicant may be required to furnish character 
affidavit. — Applicant to take the New Mexico bar exam- 
ination had to be shown to be a person of good moral char- 
acter before he was eligible to take the bar examination, 
and requiring him to submit an affidavit of an attorney 
of New Mexico to that effect did not violate this section. 
Henington v. State Bd. of Bar Exam'rs, 1956-NMSC-001, 
60 N.M. 393, 291 P.2d 1108. See now Rules 15-103 and 
15-302 NMRA, 

Qualifications required must be connected with 
fitness to practice. — Petitioner was refused admission 
to the New Mexico bar examination by the board of bar ex- 
aminers, He later requested a formal hearing on the denial 
of his application. At the hearing, the board told him for 
the first time why it had refused permission. Its reasons 
were: (1) use of aliases by the applicant; (2) former connec- 
tion with subversive organizations; and (3) his record of ar- 
rests, thus failing to satisfy the board as to the requisite 
moral character for admission to the bar of New Mexico. 
He appealed to the New Mexico supreme court; the denial 
was upheld. However, the United States supreme court re- 
versed, holding that a state cannot exclude a person from 
the practice of law or from any other occupation in a man- 
ner or for reasons that contravene the due process or equal 
protection clause of the fourteenth amendment. A state can 
require high standards of qualification, such as good moral 
character or proficiency in its law, before it admits an appli- 
cant to the bar, but any qualification must have a rational 
connection with the applicant's fitness or capacity to prac- 
tice law. Schware v, Board of Bar Exam'rs, 353 U.S. 232, 
77S. Ct, 752, 1 L. Ed. 2d 796, 64 A.L.R.2d 288 (1957), rev'g 
1955-NMSC-081, 60 N.M., 304, 291 P.2d 607, 

Activity as attorney may be reviewed. — Respon- 
dent's contentions that, in some way, he had been denied 
procedural and substantive due process of law and equal 
protection of the law has no validity where the conduct 
charged against him is wholly and entirely concerned with 
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his activity as an attorney. In re Nelson, 1969-NMSC-012, 
79 N.M. 779, 450 P.2d 188. 

License fee may be imposed on attorneys, — En- 
forcement of the former penalty provision of State Bar 
Act, Laws 1927, ch. 118, § 2 (deleted in 1949), did not deny 
to an attorney the equal protection of the laws. If power 
to impose a license fee is conceded, as it must be, then 
penalty which is designed solely to enforce payment of fee 
and which may be avoided altogether by payment is not 
arbitrary or unreasonable. In re Gibson, 1931-NMSC-042, 
35 N.M. 550, 4 P2d 648, abrogated, In re Bristol, 
2006-NMSC-041, 140 N.M. 317, 142 P.2d 905. 

A license to operate a motor vehicle is a mere priv- 
ilege and not a property right and is subject to reasonable 
regulation under the police power in the interest of public 
safety and welfare. Johnson v. Sanchez, 1960-NMSC-029, 
67 N.M. 41, 351 P.2d 449 (and an operator's license may be 
suspended on showing of habitual recklessness). 

There may justly be classification between em- 
ployer and employee; each may be made a class, and 
a different rule applied, because there are differences of 
situation and in the considerations applicable to the vari- 
ous classes. Burch v. Foy, 1957-NMSC-017, 62 N.M. 219, 
308 P.2d 199. 

Different minimum wages cannot be set for di- 
rectly competing employers. — The former Wage and 
Hour Act (Laws 1955, ch. 200) constituted class legisla- 
tion of the most objectionable kind insofar as it referred 
to drugstore employees. The classification was arbitrary 
and oppressive and without any valid reason for its basis. 
Burch v. Foy, 1957-NMSC-017, 62 N.M. 219, 308 P.2d 199. 

-Under the provisions of § 3(a)(1) of the former Wage 
and Hour Act (Laws 1955, ch. 200), the owner of a vari- 
ety store was required to pay his employees the minimum 
wage of $.75 per hour. On the other hand, his competitors' 
employees, because they worked in drugstores, whether 
they served food and drink for consumption on the prem- 
ises or not were declared to be "service employees" and 
needed only be paid $.50 per hour. Thus, the variety store 
owner's competitors obtained a competitive advantage be- 
cause they were entitled to pay a lower minimum wage to 
their employees performing the same functions as in di- 
rect competition with the variety store owner's employees. 
Burch v. Foy, 1957-NMSC-017, 62 N.M. 219, 308 P.2d 199, 

Liability of hotelkeeper for theft or negligence 
may be limited. — A statute limiting liability of a ho- 
telkeeper as to property of guest for theft or negligence 
of hotelkeeper or his servants, 57-6-1 NMSA 1978, is not 
unconstitutional under this section, which provides for 
equal protection of the laws. Weiser v. Albuquerque Oil & 
Gasoline Co., 1958-NMSC-061, 64 N.M. 187, 325 P.2d 720. 

Elections in certain counties as to drive-up win- 
dows for alcohol sales. — Subséction F (now G) of 60- 
7A-1 NMSA 1978, which provides for an election in eligi- 
ble counties on the question: "Shall a retailer or dispenser 
be allowed to sell or deliver alcoholic beverages at any 
time from a drive-up window?" does not violate the equal 
protection clauses of the federal and state constitutions. 
Thompson v. McKinley Cnty., 1991-NMSC-076, 112 N.M. 
425, 816 P.2d 494, 

Sovereign immunity doctrine is justified. — Plain- 
tiffs novel argument that the doctrine of sovereign im- 
munity arbitrarily and unreasonably creates two classes 
of plaintiffs (one that can be made whole for negligently 
inflicted injuries and one that cannot) was found to be 
without merit by the court of appeals, which believed 
there were substantive differences justifying the special 
treatment of states and their political subdivisions when 
carrying on their governmental functions. Dairyland Ins. 
Co. v. Board of Cnty. Comm'rs, 1975-NMCA-086, 88 N:M. 
180, 538 P.2d 1202. 

Different limitations may apply to suits against 
cities, counties and state. — Section 37-1-24 NMSA 
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1978 does not violate this section, since the fact that cities 
are limited in their expenditures and that the ability of 
cities to raise money to meet such expense is restricted, 
provides a rational basis for limiting the time period in 
which a suit may be brought against a city to one year, as 
opposed to a three-year period for suits against the county 
or state. Espanola Hous. Auth, v. Atencio, 1977-NMSC-074, 
90 N.M. 787, 568 P.2d' 1233, rev'g 1977-NMCA-073, 90 
N.M. 799, 568 P.2d 1245. 

‘Rational basis review of state liability cap. — Be- 
cause the cap on tort recoveries against the state, pro- 
vided in 41-4-19 NMSA 1978, affects economic interests, 
not fundamental rights, the appropriate level of constitu- 
tional scrutiny in an equal protection challenge is rational 
basis review, not the intermediate scrutiny necessary for 
statutes affecting fundamental rights. Trujillo v. City of 
Albuquerque, 1998-NMSC-081, 125 N.M. 721, 965 P.2d 
305, overruling 1995-NMSC-027, 119 N.M. 602, 893 P.2d 
1006. 

Rational basis review of home rule charter un- 
der Municipal Charter Act and home rule amend- 
ment. — Where petitioner sought to have the San Miguel 
county commission appoint a charter commission provid- 
ing for "home rule" government of the county, and where 
petitioner argued that the inclusion of Los Alamos county, 
and the failure to include San Miguel county, in the term 
"municipality" under the home rule amendment and the 
Municipal Charter Act would infringe on petitioner's right 
to local self-government in a manner that violates equal 
protection; court of appeals held that there is no funda- 
mental right that is violated by a statutory and consti- 
tutional scheme that allows the residents of Los Alamos 
county to engage in county-based home rule while resi- 
dents of other counties cannot; it is a rational policy choice 
for the legislature and the people of New Mexico to treat 
Los Alamos county differently from other counties on the 
basis of its size and its unique history and characteris- 
tics; under rational basis review, the legislative scheme 
challenged by petitioner does not violate equal protection 
guarantees. Hiner v. Rivera, 2015-NMCA-045, cert. de- 
nied, 2015-NMCERT-008. 

Limitations on governmental tort liability. — The 
New Mexico constitution's guarantee of access to the 
courts is not a guarantee of unlimited governmental tort 
liability. Trujillo v. City of Albuquerque, 1998-NMSC-031, 
125 N.M. 721, 965 P.2d 305, overruling 1995-NMSC-027, 
119 N.M. 602, 893 P.2d 1006. 

Intermediate scrutiny of cap on tort damages. — 
A tort victim's interest in full recovery of damages calls for 
a form of scrutiny somewhere between minimum rational- 
ity and strict scrutiny. Therefore, intermediate scrutiny 
should be applied to determine the constitutionality of the 
cap on damages in Subsection A(2) of 41-4-19 NMSA 1978 
of the Tort Claims Act. Trujillo v. City of Albuquerque,. 
1990-NMSC-083, 110 N.M. 621, 798 P.2d 571. 

Protection of utility interests. — The preference in 
62-9-1 NMSA 1978 indicated by its protection of mutual 
domestic water consumer associations from invasion by a 
regulated utility but not from an unregulated utility does 
not lack a rational basis, and an argument that it uncon- 
stitutionally discriminates against the invaded ‘utility 
solely on the basis of the status of the invader was with- 
out merit. Morningstar Water Users Ass'n v. New Mexico 
Pub. Util. Comm'n, 1995-NMSC-062, 120 N.M. 579, 904 
P.2d 28, 

Telephone order standard. — State corporation 
commission's (now public regulation commission's) or- 
der to a telephone local exchange carrier imposing a 
state-wide standard of zero primary orders held over 30 
days did not violate equal protection under the federal 
or state constitutions. U.S. West Communications, Inc. v. 
New Mexico SCC, eee 031, 123 N.M. 554, 948 
P.2d 1007, 
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Conservation laws may not deprive property 
owners of constitutional rights, — The legislature 
may provide by law for the conservation of game animals 
and birds, but only so long as such laws do not deny to one 
having rights in privately owned land the due process or 
equal protection of the laws that the constitution guaran- 
tees to all persons. Allen v. McClellan, 1965-NMSC-094, 
75 N.M, 400, 405 P.2d 405. 

The state game commission may not create a game 
_ refuge or migratory bird resting ground on private land 

without consent, or without acquiring the necessary in- 
terest in the land by eminent domain or in such other 
manner as is authorized by law. Were it otherwise, the 
owner would be deprived of the right, enjoyed by others 
in the vicinity but outside the refuge, to hunt game on 
his own property and thereby be in violation of the due 
process and equal protection clauses of the constitution. 
Allen v. McClellan, 1965-NMSC-094, 75 N.M. 400, 405 
P.2d 405. 

The classification imposed by the guest statute 
is unreasonable and arbitrary and does not rest 
upon some ground of difference having a fair and sub- 
stantial relation to either of the objects of the legisla- 
tion; as between those who are denied and those who 
are permitted recovery for negligently inflicted injuries, 
the classifications do not bear a substantial and ratio- 
nal relation to the statute's purposes of protecting the 
hospitality of the host driver and of preventing collusive 
lawsuits, and therefore the New Mexico guest statute is 
unconstitutional and void as a denial of equal protection 
of the law under U.S, Const., amend, XIV, and this sec- 
tion. McGeehan v. Bunch, 1975-NMSC-055, 88 N.M. 308, 
540 P.2d 238 (applicable to pending and future cases); 
see Laws 1935, ch. 15, §§ 1 and 2, compiled as 64-24-1 
and 64-24-2, 1953 Comp., and recompiled by Laws 1978, 
ch, 35, §§ 275, as 64-5-102 and 64-5-103, 1953 Comp., all 
omitted from NMSA 1978. 

No matter how laudable the state's interest in pro- 
moting hospitality, the former guest statute was irratio- 
nal in allowing the host to abandon ordinary care and 
in denying to nonpaying guests the common-law rem- 
edy for negligently inflicting injury. McGeehan v. Bunch, 
1975-NMSC-055, 88 N.M. 308, 540 P.2d 238. ~ 

The protection of hospitality rationale which asserts 
that the classification scheme merely provides a higher 
standard of care for those who pay than for those who do 
not has been recognized by the courts in the case of com- 
mon carriers, but cannot reasonably be applied to guests 
in passenger cars since there is no principle in our gen- 
eral legal scheme which dictates that one must pay for 
the right of protection from negligently inflicted injury. 


The classification fails not because it draws some distinc- 


tion between paying and nonpaying guests, but because 
it penalizes nonpaying guests by depriving them com- 
pletely of protection from ordinary negligence. McGeehan 
v. Bunch, 1975-NMSC-055, 88 N.M. 308, 540 P.2d 238. 

The "prevention of collusion" premise is unquestionably 
a legitimate state interest; however, compensation is not 
the distinguishing factor between collusive and noncol- 
lusive lawsuits, and the former guest statute was an im- 
permissible means to achieve the prevention of collusion, 
McGeehan v. Bunch, 1975-NMSC-055, 88 N.M. 308, 540 
P.2d 238. 

The prevention of collusion rationale was insufficient to 
support the former guest statute: it is unreasonable and 
arbitrary, and thus unconstitutional, to do away with neg- 
ligence actions for an entire class of persons solely because 


some undefined portion of the class may instigate fraudu- 


lent lawsuits. McGeehan v. Bunch, 1975-NMSC-055, 88 
N.M. 308, 540 P.2d 238, 

_ In terms of preventing collusion the former guest stat- 
ute was both overinclusive and underinclusive: overinclu- 
sive in that it eliminated lawsuits between relatives and 
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close friends even though collusion was absent, along with 
causes of action where no reasonable likelihood of collu- 
sion existed (i.e,, those between driver and hitchhiker), 
and underinclusive in that, it permits negligence suits by 
many who had no less reason to collude than those barred 
from suing. McGeehan v. Bunch, 1975-NMSC-055, 88 N.M. 
308, 540 P.2d 238. 

Wrongful death statute classifications are reason- 
able. — Guarantee of equal protection of the laws does 
not deny to legislature the right to classify along reason- 
able lines; the wrongful death statute (41-2-1 to 41-2-4 
NMSA 1978) does not violate this section. De Soto Mo- 
tor Corp. v. Stewart, 62 F.2d 914 (10th Cir. 1932) (decided 
when statute provided for fixed amount of damages from 
carriers). 

Where wrongful death statute limits recovery against 
an individual or business corporation to such damages as 
are fair and just, its constitutional rights are not violated 
because another section of the statute, dealing with an- 
other class, common carriers, provides that a fixed sum 
shall be paid in case of negligent death. De Soto Motor 
Corp, v. Stewart, 62 F.2d 914 (10th Cir. 1932). 

Favoring nonresidents denies residents equal 
protection. — Discrimination favorable to nonresidents 
deprives residents of state of equal protection of the 
laws where distinction does not rest upon some real and 
substantial basis, and distinction in Laws 1939, ch. 236, 
§ 1001(d) limiting importation of alcoholic liquor by resi- 
dents was arbitrary and unreasonable. State v. Martinez, 
1944-NMSC-032, 48 N.M. 232, 149 P.2d 124, 155 A.L.R. 
811. 

Automobiles may be distinguished from other 
vehicles. — The objection that a statute like Laws 1912, 
ch, 28 (repealed), providing for state automobile licenses, 
is a special law, because it legislates only upon automo- 
biles and does not attempt to legislate upon all vehicles 
using the public highways has been rejected; such an act 
applies to and affects alike all members of a class and is 
therefore a general and not a special law. State v. Ingalls, 
1913-NMSC-068, 18 N.M. 211, 135 P. 1177. 

Nonresident motor vehicle owners or operators 
are one indivisible class. — Nonresident owners or op- 
erators of motor vehicles constitute a general class, and a 
statute which divides such class within itself by imposing 
a license fee on those gainfully employed and exempting 
those who are not is discriminatory and invalid. State v. 
Pate, 19438-NMSC-007, 47 N.M. 182, 138 P.2d 1006. 

Required use of passenger restraint device does 
not violate equal protection provisions. — Sec- 
tion 66-7-373B, (now A) NMSA 1978 which provides that 
failure to be secured by a child passenger restraint device 
or by a safety belt as required by the Safety Belt Use Act 
shall not in any instance constitute fault or negligence 
and shall not limit or apportion damages, does not violate 
the equal protection provisions of the United States and 
New Mexico constitutions. Armijo v, Atchison, T. & S.F. 
Ry., 754 F. Supp. 1526 DEM, 1990), rev'd, 19 F.3d 547 
(10th Cir. 1994). 

Welfare benefits are not phnatiintionally re- 
quired. — There is no constitutional requirement that 
New Mexico provide financial assistance to the needy. The 
authority for such assistance is statutory. New Mexico has 
considerable latitude to set its own standard of need and 
determine the level of benefits by the amount of funds de- 
voted to the program. Padilla v, Health & Social Servs. 
Dep't, 1972-NMCA-103, 84 N.M. 140, 500 P.2d 425. 

Insufficient assistance for shelter does not deny 
equal protection. — The former health and social ser- 
vices department did not deprive recipient of equal pro- 
tection of the law in providing financial assistance for 
shelter in an amount insufficient to cover her unmet need 
for housing, since there was a rational basis for financial 
assistance, the amount of which was determined by the 
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conveniences in the dwelling. Padilla v. Health & Social 
Servs. Dep't, 1972-NMCA-103, 84 N.M. 140, 500 P.2d 425. 

Denying credit for rent paid relative does not 
deny equal protection. — A regulation is not unreason- 
able and unlawful when it denies a credit for rent actually 
paid to a relative and does not set up an unreasonable and 
arbitrary classification based upon no reasonable distinc- 
tion between relatives and nonrelatives and is thus not 
discriminatory. Musgrove v. Department of Health & So- 
cial Servs., 1972-NMCA-091, 84 N.M. 89, 499 P.2d 1011, 
cert. denied, 84 N.M. 77, 499 P.2d 999. 

Time limitation on benefits to temporarily dis- 
abled persons without children does not deny equal 
protection, — A regulation of the former state health 
and social services department placing a six-month limi- 
tation on general assistance benefits paid to temporarily 
disabled needy persons with no minor children did not 
violate state and federal equal protection clauses, since 
it treated all temporarily disabled and needy persons 
exactly the same, Equal protection does not require but 
one classification based solely upon the length of time a 
temporary disability is suffered, and does not prohibit a 
single classification related to the availability of funds 
and a time period less than the entire period of the tempo- 
rary disability, so long as the classification treats all who 
fall therein equally. Health & Social Servs. Dep't v. Gar- 
cia, 1976-NMSC-003, 88 N.M. 640, 545 P.2d 1018, rev g 
1975-NMCA-090, 88 N. M. 419, 540 P.2d 1308. 

Equalization of peremptory challenges unauthor- 
ized. — Rule 1-038E NMRA does not authorize an "equal- 
ization" of peremptory challenges and does not violate the 
right to equal protection under the New Mexico or federal 
constitutions. Gallegos ex rel. Gallegos v. Southwest Cmty. 
Health Servs., 1994-NMCA-037, 117 N.M. 481, 872 P.2d 
899, cert. denied, 118 N.M. 311, 881 P.2d 56. 

Constitutional regulations and legislation. 
Where the former health and social services department 
determined that plaintiff's household was ineligible for 
food stamps, on the grounds that his "net food stamp 
income" exceeded the maximum allowable and in com- 
puting plaintiff's income the department took into ac- 
count certain disability insurance benefits which were 
being paid by the insurer directly to a finance company 
with whom plaintiff had two loans in accordance with a 
department regulation defining income to include pay- 
ments made on behalf of the household by another, it 
was held that this regulation, as applied, did not deprive 
plaintiff of due process of law. Huerta v. Health & Social 
Servs. Dep't, 1974-NMCA-074, 86 N.M. 480, 525 P.2d 407, 

The Horse Racing Act, Chapter 60, Article 1 NMSA 
1978 (repealed) [now Chapter 60, Article 1A NMSA 
1978], and the regulations issued thereunder allowing 
suspension of a licensed jockey prior to a hearing provide 
constitutionally adequate due process of law, State Rac- 
ing Comm'n v. McManus, 1970-NMSC-134, 82 N.M. 108, 
476 P.2d 767. 

Laws 1989, ch. 197, denying an xailicansell contractor 
redress in the courts of the state for the collection of com- 
pensation due under contract, did not contravene the:due 
process clause or deny equal protection of law as guaran- 
teed by this section. Fischer v. Rakagis, 1955-NMSC-057, 
59 N.M. 463, 286 P.2d 312. See 60-13-30 NMSA 1978. 

Laws 1931, ch. 131, § 1 (72-12-1 NMSA 1978), which de- 


clares ownership of underground waters to be in the public, 


does not violate N.M. Const.; art. II, §§ 18 and 20, because 
patents from the United States issued after 1866, and 
particularly those issued after Desert Land Act of, 1877, 
conveyed no interest in, or right to, the use of surface or 
underlying water with which lands could be irrigated, ex- 
cept such portions thereof as were used to reclaim the par- 
ticular land applied for under the act. State ex rel, Bliss v. 
Dority, 1950-NMSC-066, 55 N.M. 12, 225 P.2d 1007, appeal 
dismissed, 341 U.S. 924, 71S. Ct. 798, 95 L. Ed. 1856 (1951). 
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Tax upon gasoline and motor fuel, authorized under 
portion of repealed Municipal Code’ (Laws 1947, ch. 122) 
to pay for special street improvement bonds, was nota _ 
taking without due process or a denial of equal protection 
of the laws. Stone v. City of Hobbs, 1950-NMSC-032, 54 
N.M. 237, 220 P.2d 704. 

Former 2% privilege tax (1937 amendment to 59-26-31 
NMSA 1978) from which certain qualified benefit societies 
were exempted did not violate the due process and equal 
protection clauses of this section. Sovereign Camp, W.O.W. 
v. Casados, 21 F. Supp. 989 (D.N.M.), aff'd, 305 U.S. 558, 
59S. Ct. 79, 83 L. Ed. 352 (1938). 

The clause of the Workmen's Compensation Act, 52-1- 54 
NMSA 1978, making provision for allowance of reason+ 
able attorney's fees, is not unconstitutional as repugnant 
to the due process and equal protection clauses of the fed- 
eral constitution or this section. New Mexico State Hwy. 
Dep't v. Bible, 1984-NMSC-025, 38 N.M. 372, 34 P.2d 295. 

Laws 1933, ch. 184 (88-3-10 NMSA 1978), as to dis- 
qualification of judges, does not deny due process of law 
or violate this provision. State ex rel. Hannah v. Armijo, 
1933-NMSC-087, 38 N.M. 73, 28 P.2d 511. 

Sections 73-14-1 to 78-17-24 NMSA 1978, relating 
to conservancy districts, do not violate the due process 
clause of this section. Gutierrez v. Middle Rio Grande Con- 
servancy Dist,, 1929-NMSC-071, 34 N.M. 346, 282 P, 1, 70 
A.L.R. 1261, cert. denied, 280 U.S. 610, 50 S. Ct. 158, 74 L. 
Ed. 653 (1930). 

Laws 1903, ch. 42 (repealed), the Provisional Order 
Improvement Law for the paving of streets and alleys, 
as amended, did not violate the due process clause of this 
section. Hodges v. City of Roswell, 1926-NMSC-016, 31 
N.M: 384, 247 P. 310. 

Section 36-1-22 NMSA 1978, permitting attorney general 
and district attorneys to compromise civil actions in which 
state or county is party, does not violate the due process and 
equal protection clauses of this section. State v. State Inv. Co., 
1925-NMSC-017, 30 N.M. 491, 239 P. 741 (tax suits). 

Laws relating to abatement of wasteful artesian wells 
as‘nuisances (Laws 1915, §§ 265 to 268) did not violate 
the due process clause of this section. Eccles v. Ditto, 
1917-NMSC-062, 23 N.M, 235, 167 P. 726, 1918B L.R.A. 
126; see 72-13-7 NMSA 1978. 

Considéred together, the pre- and post-termination pro- 
cedures of the School Personnel Act, 22-10A-27 and 22- 
10A-28 NMSA 1978, comport with due process require- 
ments. West v. San Jon Bd. of Educ. , 2003-NMCA-130, 134 
N.M. 498, 79 P.3d 842, cert, denied, 2003-NMCERT-002, 
134.N.M. 723, 82 P.3d 533, 

The ordinance under which a city acted by resolution to 
authorize a contract for garbage disposal with a sanita- 
tion company was a police measure involving the health 
and welfare of all members of the community and not a 
violation of due process or equal protection as to persons 
engaged in the business of hauling garbage. Gomez v. City 
of Las Vegas, 1956-NMSC-021, 61 N.M. 27, 293 P.2d 984, 

Section 40-4-5 C NMSA 1978, establishing for juris- 
diction in divorce cases involving the military different 
residency requirements than for the population in gen- 
eral, was held not violative of this section, as the require- 
ments have a uniform operation throughout the state 
and they therefore need not affect every individual, every 
class or every community alike. Crownover v. Crownover, 
1954-NMSC-092, 58 N.M. 597, 274 P.2d 127. 

The classification of irrigation ditches made by’ 73-9-1 
NMSA 1978 was not repugnant to fourteenth amendment 
to United States constitution, nor to this section, as be- 
ing class legislation. Davy v. McNeill, 1925-NMSC-040, 31 
N.M. 7, 240 P. 482. 

Establishment of surviving parents as’a separate 
class for purposes of awarding death benefits, apart from 
that of surviving spouses and dependent children, is not 
an unconstitutional distinction, nor violative of equal 
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protection of the laws. Gallegos v. Homestake Mining Co., 
1982-NMCA-052, 97 N.M. 717, 648 P.2d 281. 

The distinction between federal reclamation projects 
and other areas of water use in 72-9-4 NMSA 1978 is nei- 
ther unreasonable nor arbitrary and the section does not 
deny equal protection. City of Raton v. Vermejo Conser- 
vancy Dist., 1984-NMSC-037, 101 N.M. 95, 678 P.2d 1170. 

The distinction between conservancy districts and other 
water users in 73-17-21 NMSA 1978 is neither unreason- 
able nor arbitrary and does not deny equal protection as 
there is an entire body of law applying to conservancy dis- 
tricts for the purpose of providing and maintaining flood 
protection, river control, drainage and water storage for 
irrigation needs and for distribution systems. City of Ra- 
ton v. Vermejo Conservancy Dist., pi NMSC-037, 101 
N.M. 95, 678 P.2d 1170, 

The operation of off-highway sdofeticyblée is a poten- 
tially dangerous activity and the singling out of these ve- 
hicles in 66-3-1013 NMSA 1978 is not precluded by the 
equal protection clause. Vandolsen v, Constructors, Inc., 
1984-NMCA-023, 101 N.M. 109, 678 P.2d 1184, cert. de- 
nied, 101 N.M. 77, 678 P.2d 705. 

Section 60-7A-1 NMSA 1978, regulating the sale of al- 
coholic beverages and allowing local option districts to 
prohibit Sunday sales, is a proper exercise of legislative 
power and does not violate equal protection of the laws 
under U.S. Const., amend. XIV, § 1 and this section, nor 
the prohibitions of the furtherance and establishment of 
religion clause of U.S. Const., amend. I and N.M. Const., 
art. II, § 11. Pruey v. Department of Alcoholic Beverage 
Control, 1986-NMSC-018, 104 N.M. 10, 715 P.2d 458. 

Village's classification, whereby owners of American pit 
bull terriers were treated differently than owners of other 
breeds of dog, was not violative of equal protection. Garcia 
v. Village of Tijeras, 1988-NMCA-090, 108 N.M. 116, 767 
P.2d 355, cert. denied, 107 N.M. 785, 765 P.2d 758. 

City ordinance limiting the selling of goods in the city's 
historic zone to New Mexico residents who were members 
of the Navajo Nation or of a federally recognized Indian 
tribe or pueblo violated the equal protection clause, where 
there was no factual predicate to suggest that the ordi- 
nance remedied past discrimination as to licensing in the 
zone, Tafoya v, City of Albuquerque, 751 F. Supp. 1527 
(D.N.M. 1990). 

The failure of 41-4-15 NMSA 1978 to provide a tolling 
provision for persons under a legal disability with claims 
against governmental entities does not violate the right 
of a mentally handicapped plaintiff to equal protection of 
the laws. Jaramillo v. State, 1991-NMCA-008, 111 N.M. 
722, 809 P.2d 636, cert. denied, 111 N.M. 416, 806 P.2d 65: 

A definition in the regulations of the mining commis- 
sion that classified mining operations into different cat- 
egories did not violate the dictates of equal protection. Old 
Abe Co. v, New Mexico Mining Comm'n, 1995-NMCA-134, 
121 N.M. 83, 908 P.2d 776, cert. denied, 120 N.M. 828, 907 
P.2d 1009. 

The workers’ compensation permanent total disabil- 
ity benefit statute, 52-1-25 NMSA 1978, does not violate 
equal protection under the federal and state’constitutions. 
Valdez v. Wal-Mart Stores, Inc.; 1998-NMCA-030, 124 
N.M. 655, 954 P.2d 87, cert. denied, 124 N.M. 589, 953 P.2d 
1087, 

The limitation on attorney fees in 52-1-54(1) NMSA 
1978 is rationally related to government interest in maxi- 
mizing worker's award and minimizing litigation costs 
and does not violate equal protection or substantive due 
process. Wagner v. AGW Consultants, 2005-NMSC-016, 
137 N.M. 734, 114 P.3d 1050. 

The small-business exemption in the Santa Fe mini- 
mum wage ordinance does not violate the equal protec- 
tion guarantee contained in this section. New Mexicans 
for Free Enter. v, City of Santa Fe, 2006-NMCA-007, 138 
N.M. 785, 126 P.3d 1149. 
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Unconstitutional legislation. — The portion of the 
1972 general appropriation act, Laws 1972, ch. 98, § 4 K, 
providing that no person who was classified as a "nonresi- 
dent" for tuition purposes upon his initial enrollment in 
a public institution of higher education in the state could 
have his status changed to that of a "resident" for tuition 
purposes unless he had maintained domicile in the state 
for a period of not less than one year during which entire 
period he had not been enrolled, for as many as six hours, 
in any quarter or semester, as a student.in any such in- 
stitution, was unreasonable, arbitrary and violated the 
due process and equal protection clauses of the fourteenth 
amendment to the federal constitution and of this section. 
Robertson v. Regents of Univ. of N.M., 350 F. Supp. 100 
(D.N.M. 1972). 

Section 40-4-33, 1953 Comp. (repealed), concerning sei- 
zure and sale as estrays of calves or colts confined apart 
from their mothers and of confined freshly branded ani- 
mals, was, prior to its amendment by Laws 1919, ch. 52, 
§ 1, unconstitutional as authorizing the taking of pri- 
vate property without due process. Lacey v. Lemmons, 
1916-NMSC-056, 22 N.M. 54, 159 P. 949, 1917A L.R.A, 
1185. 

A section of the Fair Trade Act, Laws 1937, ch. 44, 
§ 2 (repealed), was unconstitutional and void as an ar- 
bitrary and unreasonable exercise of the police power 
without any substantial relation to the public health, 
safety or general welfare insofar as it concerned persons 
who were not parties to contracts provided for in Laws 
1937, ch. 44, § 1 (repealed). Skaggs Drug Center v. Gen- 
eral Elec. Co,, 1957-NMSC-083, 63 N.M. 215, 315 P.2d 
967. 

The cap on damages mandated by the Dramshop Act, 
41-11-1 NMSA 1978 (alcohol licensee's liability), is con- 
stitutionally invalid as violative of the equal protection 
clause. Richardson v. Carnegie Library Restaurant, Inc., 
1988-NMSC-084, 107 N.M. 688, 763 P.2d 1153, overruled 
by Trujillo v. City of Albuquerque, 1998-NMSC-031, 125 
N.M. 721, 965 P.2d 305. 

County officers as bail bondsmen. — The prohibi- 
tions against county officers acting as bail bondsmen 
in 59A-51-4 and 59A-51-183C NMSA 1978 does satisfy 
heightened rational-basis scrutiny; thus, that element 
of the statutes is invalid under the equal protection 
clause of the New Mexico constitution. Alvarez v. Chavez, 
1994-NMCA-133, 118 N.M. 732, 886 P.2d 461, overruled by 
Trujillo v. City of Albuquerque, 1998-NMSC-031, 125 N.M. 
721, 965 P.2d 305. 

Employment discrimination claim. — The law in 
New Mexico is unsettled as to whether a claim of discrimi- 
nation in employment that is asserted under the New 
Mexico Human Rights Act (Chapter 28, Article 1 NMSA 
1978) can also be maintained under the equal protection 
clause of the New Mexico constitution. Roybal v. City of 
Albuquerque, 653 F. Supp. 102 (D.N.M. 1986). 

Workers' Compensation Act provision requiring use 
of the American medical association's guide to evaluate 
impairment is not violative of equal protection since it is 
rationally related to its purpose and does not result in dis- 
similar treatment of similarly-situated individuals. Ma- 
drid v. St. Joseph Hosp., 1996-NMSC-064, 122 N.M. 524, 
928 P.2d 250. 

Constitutionality of farm and ranch laborer ex- 
clusion from Workers' Compensation Act. — Sec- 
tion 52-1-6(A) NMSA 1978, which excludes farm and 
ranch laborers from the provisions of the Workers' Com- 
pensation Act, violates the guarantee of equal protection 
where farm and ranch laborers seeking compensation for 
work-related injuries or disabilities are similarly situated 
to, but are treated differently than, other workers in the 
state who are likewise seeking compensation. The govern- 
ment's purported interests in the efficient administra- 
tion of workers' compensation cases and in protecting the 
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agricultural industry from the cost of providing workers’ 
compensation coverage are without any rational basis and 
do not justify the arbitrary classification created by the ex- 
clusion. Rodriguez v. Brand West Dairy, 2015-NMCA-097, 
cert. granted, 2015-NMCERT-008, and cert. granted, 
2015-NMCERT-008. 

Workers' Compensation Act treatment of survi- 
vor's wrongful death actions not violative of equal 
protection. — Barring nondependent survivors’ of a 
deceased workman from pursuing a wrongful death ac- 
tion, while permitting nondependent survivors of a tort 
victim fatally injured outside the course and scope of his 
employment to bring such an action, is not violative of 
equal protection because the Workers' Compensation Act 
(Chapter 52, Article 1 NMSA 1978) provides for expedi- 
tious payment to the workman or his dependents without 
a showing of the employer's fault; it requires, in return, a 
limitation on the liability of the employer from common- 
law tort actions. Sanchez v. M.M. Sundt Constr. Co., 
1985-NMCA-087, 103 N.M. 294, 706 P.2d 158. 

Greater workers' compensation benefits-for de- 
pendents not unconstitutional. — Setting a different, 
and more expansive, remedy provision in the Workers' 
Compensation Act (Chapter 52, Article 1 NMSA 1978) for 
dependent survivors of a deceased workman than for non- 
dependents, is well within legislative prerogatives and is 
not violative of equal protection. Sanchez v. M.M. Sundt 
Constr. Co., 1985-NMCA-087, 103 N.M. 294, 706 P.2d 158. 

Statutory limitation on attorney fees. — The statu- 
tory limitation on attorney fees that may be awarded in 
workers' compensation cases does not violate the due pro- 
cess or equal protection guarantees of the federal or state 
constitutions. Mieras v. Dyncorp, 1996-NMCA-095, 122 
N.M. 401, 925 P.2d 518, cert. denied, 122 N.M. 279, 923 
P.2d 1164. 

Serious youthful offenders convicted of first- 
degree, felony murder are not similarly situated to 
youthful offenders convicted of second-degree mur- 
der. — Where defendant was charged and convicted of 
three counts of first-degree, felony murder and conspiracy 
to commit aggravated burglary, based on evidence that 
defendant, who was sixteen years old at the time, killed 
three members of a family with a pickaxe after he and two 
co-conspirators planned to burglarize the family in order 
to get money, and where, prior to sentencing, defendant 
filed a motion arguing that the constitutional guarantee 
of equal protection requires an amendability hearing in 
conjunction with the court's sentencing because amend- 
ability hearings are available to youthful offenders who 
commit second-degree murder but not to serious youthful 
offenders who commit first degree, felony murder, defen- 
dant's equal protection rights were not violated because 
an equal protection claim cannot be sustained by simply 
identifying disparate treatment of juvenile offenders, 
but can only be mandated if those juvenile offenders are 
similarly situated. An individual who is convicted of first- 
degree, felony murder is not situated similarly to an in- 
dividual convicted of second-degree murder. Further, the 
legislature has legitimate reasons for distinguishing a 
serious youthful offender who commits first-degree, felony 
murder from one who commits second-degree murder 
because first-degree, felony murder is not equivalent to 
second-degree murder. State v, Ortiz, 2021-NMSC-029. 

Compulsory school attendance law must bear 
rational relation to legitimate state interest. — In 
the application of equal protection principles, the stan- 
dard for reviewing the compulsory school attendance law 
is whether it bears some rational relation to a legitimate 
state interest. State v. Edgington, 1983-NMCA-0386, 99 
N.M. 715, 663 P.2d 374, cert. denied, 99 N.M. 644, 662 P.2d 
645, cert. denied, 464 U.S. 940, 104 S. Ct. 354, 78 L. Ed. 2d 
318 (1983). 
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State may constitutionally prohibit home instruc- 
tion by parent, guardian or custodian. — The exclu- 
sion of home instruction by a parent, guardian or custo- 
dian of a child from satisfying the requirements of the 
compulsory school attendance law does not violate equal 
protection as guaranteed in the United States and New 
Mexico constitutions. State v. Edgington, 1983-NMCA-036, 
99 N.M..715, 663 P.2d 374, cert. denied, 99 N.M. 644, 662 
P.2d 645, cert. denied, 464 U.S, 940, 104 S. Ct. 354, 78 L. 
Ed. 2d 318 (1983). 

Immunity of public defenders from malpractice 
claims. — Public defenders, whether regular employees 
of the public defender's office or performing as contrac- 
tors, are immune from malpractice claims, and statutes 
providing such immunity did not violate the equal protec- 
tion rights of a represented defendant. Coyazo v, State, 
1995-NMCA-056, 120 N.M. 47, 897 P.2d 234. 


C. TAXATION. 


Tax on resident vendor without tax on importa- 
tions by nonresident is constitutional. — The failure 
of the legislature to protect resident vendor against the 
unfair competitions of importations into New Mexico, 
without the payment of a sales tax, of chemical reagents 
did not offend the equal protection clause of the constitu- 
tion of either the United States or of New Mexico so as to 
invalidate the former school tax against him. Edmunds 
v. Bureau of Revenue, 1958-NMSC-112, 64 N.M, 464, 330 
P.2d 131. 

The legislature possesses great freedom in clas- 
sification for tax purposes. Property Appraisal Dep't 
v. Ransom, 1973-NMCA-015, 84 N.M. 637, 506 P.2d 794 
(distinction for tax assessment between subdivided and 
unsubdivided agricultural land upheld), 

In the exercise of its taxing power the state may select 
its subjects of taxation, and so long as the tax is equal and 
uniform on all subjects of a class and the classifications 
for taxation are reasonable, such legislation does not of- 
fend the state or federal constitutions. Rust Tractor Co. v. 
Bureau of Revenue, 1970-NMCA-107, 82 N.M. 82, 475 P.2d 
779, cert. denied, 82 N.M., 81, 475 P.2d 778. 

Power of legislature to classify for purposes of taxation 
and to impose tax in question must be conceded if any rea- 
sonable or sound basis can be found to sustain it. Sover- 
eign Camp, W.O.W. v. Casados, 21 F. Supp, 989 (D.N.M.), 
aff'd, 305 U.S, 558, 59 S, Ct. 79, 83 L. Ed. 352 (1938). 

‘Including exemptions. — Inequalities which result 
from a singling out of one particular class for taxation or 
exemption infringe no constitutional limitation. Dikewood 
Corp. v. Bureau of Revenue, 1964-NMSC-057, 74 N.M. 75, 
390 P.2d 661, 

Former act providing exemption for sales of tangible 
personal property to United States government but not 
for sales of services did not violate equal protection clause 
of this section. Dikewood Corp. v. Bureau of Revenue, 
1964-NMSC-057, 74 N.M. 75, 390 P.2d 661. 

Every conceivable basis for tax classification 
must be negatived for successful attack. — In the 
field of taxation, more than in other fields, the legislature 
possesses the greatest freedom in classification, and to at- 
tack such a classification places the burden on the one at- 
tacking to negative every conceivable basis which might 
support the classification, and unless the classification is 
clearly arbitrary and capricious or void for uncertainty, 
the appellate court cannot substitute its views in selecting . 
and classifying for those of the legislature. New Mexico 
Newspapers, Inc. v. Bureau of Revenue, 1971-NMCA-022, 
82 N.M. 436, 483 P.2d 317; Rust Tractor Co. v. Bureaw of 
Revenue, 1970-NMCA-107, 82 N.M. 82, 475 P.2d 779cert. 
denied, 82 N.M. 81, 475 P.2d 778. 

In considering the equal protection issue it must be rec- 
ognized that the legislature possesses great freedom in 
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classifications in the tax field, and the taxpayer has the 
burden of negating every conceivable basis which might 
support the classification; unless the classification is 
clearly arbitrary and capricious, it cannot be held uncon- 
stitutional. Halliburton Co. v. Property Appraisal Dep't, 
1975-NMCA-1238, 88 N.M. 476, 542 P.2d 56. 

Violations of constitutional uniform taxation re- 
quirements frequently result in violations of equal pro- 
tection clauses. Ernest W. Hahn, Inc. v. County Assessor, 
1978-NMSC-094, 92 N.M. 609, 592 P.2d 965. 

Lease limitation exemption. — Constitutional guar- 
antees of equal protection and uniform taxation are not vi- 
olated by the provision of 7-36-4 NMSA 1978 for a 75-year 
limitation on leases qualifying for exemption. Welch. v. 
Sandoval Cnty. Valuation Protests Bd,, 1997-NMCA-086, 
123 N.M. 722, 945 P.2d 452, cert. denied, 123 NM. 627, 
944 P.2d 275. 

Taxpayer must show that taxing statute pa- 
tently arbitrary and capricious or void for uncer- 
tainty in order to defeat the statute on constitutional 
grounds. C & D Trailer Sales v, Taxation & Revenue Dep't, 
1979-NMCA-151, 93 N.M. 697, 604 P.2d 835. 

Taxation of percentage of income, — New Mexico 
was not taxing an out-of-state activity where it included 
gain from the cutting of timber treated by the taxpayer 
as a sale or exchange for federal tax purposes, under the 
election offered by 26 U.S.C. § 631, in the apportionable 
business income of the corporation; the tax was not levied 
on the particular business activity of the taxpayer carried 
on within the borders of the taxing state, but ona percent- 
age of the taxpayer's business income from all its busi- 
ness activity, and the taxation was not beyond the state's 
taxing authority; unrealized gain can be included in "net 
income" for state tax purposes, Champion Int'l Corp. v. 
Bureau of Revenue, 1975-NMCA-106, 88 N.M. 411, 540 
P.2d 1800. 

Reasonable classifications in imposing privi- 
lege or excise taxes are permissible. — Reasonable 
classifications allowing the imposition of privilege taxes 
by the legislature does not deny equal protection or due 
process. Sunset Package Store, Inc. v. City of Carlsbad, 
1968-NMSC-105, 79 N.M..260, 442 P2d 572. (municipal 
license tax on sellers of alcoholic liquors). 

It is for the legislature to adopt classifications for the 
imposition of excise taxes as it may deem proper, and any 
reasonable classification cannot be held to deny equal 
protection or due process. Edmunds v. Bureau of Revenue, 
1958-NMSC-112, 64 N.M. 454, 330 P.2d 131. 

There is a substantial difference between those 
classes of persons who acquire title and ownership of 
property and those who acquire only the interest of a 
bailee under a lease agreement, and such a classifica- 
tion is not arbitrary or capricious and does not warrant 
the conclusion that the legislation is subject to consti- 
tutional objection. Rust Tractor Co, v. Bureau of Rev- 
enue, 1970-NMCA-107, 82 N.M. 82, 475 P.2d 779 (gross 
receipts and compensating taxes), cert. denied, 82 N.M. 
81, 475 P.2d 778. 

A classification of commodities, businesses or occupa- 
tions for excise tax purposes, under which the classes are 
taxed at unequal rates or one class is taxed and another 
is exempted, will be upheld as constitutional if it is nei- 
ther arbitrary nor capricious and rests upon some reason- 
able basis of difference or policy. Beatty v. City of Santa Fe, 
1953-NMSC-110, 57 N.M. 759, 263 P.2d 697. 

Tobacco taxes are valid. — In almost every case in 
which the question has arisen the courts have sustained 
the validity of statutes or ordinances imposing a tax on 
cigars, cigarettes and other forms of tobacco, as against 
objections based on violation of the rule requiring unifor- 
mity of taxation or constitutional provisions guarantee- 
ing equal protection of the law. Beatty v. City of Santa Fe, 
1953-NMSC-110, 57 N.M. 759, 263 P.2d 697. 
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Taxes on gasoline sales by both city and state 
are constitutional. — Former Municipal Code sections 
(Laws 1931, ch. 159) authorizing municipalities to levy 
tax on gasoline sales in addition to the state excise tax 
were not obnoxious to due process or equal protection or 
any other provision of the constitution as double taxation. 
Continental Oil Co, v, City of Santa Fe, 1932-NMSC-064, 
36 N.M. 343, 15 P.2d 667. ; 

Gross receipts tax on sale of mobile homes con- 
stitutional. C & D Trailer Sales v. Taxation & Revenue 
Dep't, 1979-NMCA-151, 93 N.M. 697, 604 P.2d 835. 

Gross receipts tax on franchise fees constitu- 
tional. — The imposition of gross receipts tax on fran- 
chise fees received from this state's dealers does not vi- 
olate the due process clause or commerce clause and is 
proper where the franchisor is in the business of selling 
franchises, developing and marketing parts, receiving 
its primary source of income from the sale of franchises, 
collecting a percentage of the franchisee's gross receipts 
as a lease payment for use of the trademark and trade 
name and where its leased trademarks and trade names 
and their businesses are protected by the laws of this 
state; thus, franchisor is engaged in business in this state. 
AAMCO Transmissions v. Taxation & Revenue Dep't, 
1979-NMCA-092, 93 N.M. 389, 600 P.2d 841, cert. denied, 
93 N.M, 205, 598 P.2d 1165, superseded by statute, Sonic 
Industries, Inc. v. State, 2000-NMCA-087, 129 N.M. 657, 
11 P.3d 1219. 

Different tax treatment cannot be based on re- 
porting values to different offices. — A classification 
based solely on the use of machinery and equipment in 
more than one county is patently unreasonable, and can- 
not be defended on the basis of assessment procedures; 
administrative convenience in arriving at a valuation of 
the property involved does not show a rational basis for 
taxing inventories of contractors who report value to the 
property appraisal department rather than to the county 
assessor; the fact that taxpayers may reasonably be re- 
quired to report their property values to different govern- 
ment offices because of differences in geographic opera- 
tions does not provide a reasonable basis for a difference 
in tax treatment on the values reported. Halliburton Co. v. 
Property Appraisal Dep't, 1975-NMCA-123, 88 N.M. 476, 
542 P.2d 56. 

Where the effect of former 7-36-9 NMSA 1978 and for- 
mer 72-6-4, 1953 Comp. (predecessor of 7-36-2 NMSA 
1978), was that contractors whose machinery and equip- 
ment was used in more than one county were subject to 
property tax on sales inventories, and contractors whose 
machinery and equipment was not used in more than one 
county were not subject to property tax on sales invento- 
ries, it was held that this difference in tax treatment based 
solely on whether a contractor uses his equipment in more 
than one county was arbitrary and resulted in a denial 
of equal protection of the law, and therefore to the extent 
that valuation by the former property appraisal depart- 
ment deprived the taxpayer of the exemption in former 7- 
36-9 NMSA 1978, that statute was unconstitutional. Hal- 
liburton Co. v. Property Appraisal Dep't, 1975-NMCA-123, 
88 N.M. 476, 542 P.2d 56. ' 

Factors in determining discrimination in prop- 
erty revaluation plan. — In determining whether a 
property revaluation plan constitutes intentional and 
arbitrary discrimination in violation of N.M. Const., art. 
VIII, § 1 and this section, all relevant circumstances 
should be taken into consideration. Such factors should 
include, but not be limited to, the resources realistically 
available to the assessing authority, the time limitations 
involved in the plan, the availability of other alternatives 
and the amount of temporary inequalities in valuations 
which result from the cyclical implementation of the plan. 
Ernest W. Hahn, Inc. v. County Assessor, 1978-NMSC-094, 
92 N.M. 609, 592 P.2d 965, 
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Taxpayer must not be subjected to discrimination 
in imposition of property tax burden which results 
from systematic, arbitrary or intentional revaluation of 
some property at a figure greatly in excess of the under- 
valuation of other like properties. Ernest W. Hahn, Inc. v, 
County Assessor, 1978-NMSC-094, 92 N.M. 609, 592 P.2d 
965. 

Inequality in yearly reappraisals of property un- 
constitutional. — Singling out one or a few taxpayers 
for reappraisals for several years in succession while vir- 
tually all other owners of comparable properties do not 
undergo a single reappraisal in the same period is an in- 
equality that is neither temporary nor constitutional. Er- 
nest W. Hahn, Ine. v. County Assessor, 1978-NMSC-094, 92 
N.M. 609, 592 P.2d 965. 

Temporary inequalities constitutional. — Tem- 
porary inequalities which result from the ‘practicalities 
of carrying out a county-wide systematic and definite 
property appraisal program are inevitable and constitu- 
tional. Dale Bellamah Land Co. v. County of Bernalillo, 
1978-NMSC-095, 92 N.M. 615, 592 P.2d 971. 

Assessment based on invalid automatic carry- 
over, unconstitutional. — Where a taxpayer's 1975 as- 
sessment is not based on any new reappraisal, but is the 
result of an automatic carry-over of a 1974 assessment 
which was constitutionally invalid, the 1975 assessment 
is unconstitutional. Dale Bellamah Land Co. v. County of 
Bernalillo, 1978-NMSC-095, 92 N.M. 615, 592 P.2d 971. 

There is a substantial difference between under- 
ground and open-pit mines sufficient to support a dis- 
tinction between them for tax purposes. Anaconda Co, v. 
Property Tax Dep't, 1979-NMCA-158, 94 N.M. 202, 608 
P.2d 514, cert. denied, 94 N.M. 628, 614 P.2d 545. 

Exemption based on time of residence. — Sec- 
tion 7-37-5C(3)(e) NMSA 1978 violates equal protection 
by limiting a tax exemption to those Vietnam veterans 
who resided in the state before May 8, 1976. Hooper v. 
Bernalillo County Assessor, 472 U.S. 612, 105 S. Ct. 2862, 
86 L. Ed. 2d 487 (1985), rev'g 1984-NMCA-027, 101 N.M. 
172, 679 P.2d 840 (decided prior to 1986 amendment of 
7-37-5 NMSA 1978, which eliminated residency require- 
ment). 


D, CRIMINAL CASES. 


Requiring interlock devices for driving while un- 
der the influence of drugs, — Subsection N of 66-8-102 
NMSA 1978, mandating installation of an interlock device 
on vehicles driven by persons convicted of driving while 
intoxicated does not violate the equal protection clause of 
the United States and New Mexico constitutions as ap- 
plied to DWI offenders whose impairment is not caused 
by alcohol, but by drugs. State v, Valdez, 2013-NMCA-016, 
293 P.3d 909, cert. denied, 2012-NMCERT-012, 299 P.3d 
422-423, 

Where defendant pled guilty to a first time offense 
of driving while intoxicated; the results of blood tests 
showed the presence of prescription drugs, but no alco- 
hol, in defendant's system; and the district court ordered 
defendant to install in defendant's vehicle an ignition 
interlock device, which detected only alcohol, not drugs, 
the district court's order did not violate equal protection. 
State v. Valdez, 2013-NMCA-016, 293 P.3d 909, cert. de- 
nied, 2012-NMCERT-012, 299 P.3d 422-423, 

Making cattle rustling a felony regardless of 
value is constitutional. — The portion of larceny stat- 
ute, 30-16-1 NMSA 1978, which made it a felony to steal 
livestock regardless of its value, applied to all persons 
who steal livestock in the state of New Mexico and did 
not constitute special legislation contrary to N.M. Const., 
art. IV, § 24, nor did it deny defendant equal protection 
under the law, State v. Pacheco, 1969-NMCA- 127, 81 N.M, 
97, 463 P.2d 521. 
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Statute proscribing child abuse does not deny 
equal protection simply because it makes a distinc- 
tion between those persons who batter a child and those 
persons who batter an adult, since children, who are of- 
tentimes defenseless, are in need of greater protection 
than adults, and a stricter penalty is one means of at- 
taining this greater degree of protection. State v. Lucero, 
1975-NMCA-007, 87 N.M. 242, 531 P.2d 1215, cert. denied, 
87 N.M. 289, 581 P.2d 1212. See 30-6-1 NMSA 1978. 

Statute penalizing failure to support dependent. 
— Section 30-6-2 NMSA 1978 does not violate equal pro- 
tection because the statute does not provide that public 
welfare benefits must be sought or because the statute 
applies only to those persons who leave minor children 
dependent on public support, as the partial correction 
of the social evil has a rational relation to the object of — 
the legislation. State v. Villalpando, 1974-NMCA-020, 86 
N.M. 198, 521 P.2d 1034, cert. denied, 86 N.M. 189, 521 
P.2d 1030. 

Credit card fraud statute. — Section 30-16-32 
NMSA 1978 is directed to the prevention of fraud in con- 
nection with credit cards, sales slips or agreements and 
applies when a person, with the requisite intent, signs a 
name other than his own or the name of a fictitious per- 
son. Thus, defendant's argument that the statute denies 
to defendant and others in his class the equal protection 
of the laws because the class of people who use the credit 
card of another with the same name as theirs, and sign 
that name; which is both theirs and the cardholder's, are 
exempt from prosecution under the statute, since they 
are not signing "the name of another," is without merit. 
State v. Sweat, 1972-NMCA-162, 84 N.M. 416, 504 P.2d 
24. 

Statute as to hdetoring or aiding felon. — The ex- 
emptions from the application of 30-22-4 NMSA 1978, as 
to harboring or aiding a felon, of certain named groups of 
persons on the basis of relationship to the felon are rea- 
sonable classifications and do not violate the equal pro- 
tection clauses of the New Mexico and United States con- 
stitutions, State v. Lucero, 1975-NMSC-061, 88 N.M. 441, 
541 P.2d 430. 

Failure of Controlled Substances Act to say when 
marijuana must be weighed. — The fact that Con- 
trolled Substances Act (Chapter 30, Article 31 NMSA 
1978) did not specifically state when weighing of mari- 
juana was to be done did not mean that 30-31-23 B(8) 
NMSA 1978, as applied to defendant convicted of pos- 
session of more than eight ounces of "green" marijuana, 
was a violation of his rights to equal protection, since it 
was the possession of marijuana on the date of the offense 
which was the prohibited act and not the amount in some 
subsequent form suitable to a particular defendant. State 
v, Olive, 1973-NMCA-131, 85 N.M. 664, 515 P.2d 668, cert. 
denied, 85 N.M. 639, 515 P.2d 643. 

Implied consent to sobriety test is constitutional. 
— The Implied Consent Act (66-8-105 to 66-8-112 NMSA 
1978), framed upon the premise that when a person ob- 
tains a license to operate a motor vehicle, he impliedly 
consents to the sobriety test, violates neither due process 
nor equal protection. Commissioner of Motor Vehicles v. 
McCain, 1973-NMSC-023, 84 N.M. 657, 506 P.2d 1204. 

Slight delay does not deny equal protection. — 
Some personal discomfort, occasioned by being jailed for 
a few hours awaiting preliminary examination, does not 
constitute a denial of due process or equal protection, nor 
can it be said to constitute cruel and unusual punishment. 


_ Christie v. Ninth Judicial Dist., 1967- NMSC-236, 78 N.M. 
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469, 432 P.2d 825. 

Failure to apply rules votecaetively as to dis- 
missal for delay. — Where a prior mistrial was declared, 
the case was reset for trial, but in the interim the New 
Mexico supreme court and legislature adopted rules and 
statutes providing for dismissal of indictments in certain 
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unduly delayed trials, and the state declined to hold these 
provisions retroactive, the failure to apply these new rules 
retroactively was not a denial of equal protection. New 
Mexico v. Torres, 461 F.2d 342 (10th Cir. 1972), 

In criminal trials a state cannot discriminate 
against a defendant on account of his poverty. Such 
discrimination would be a denial of equal protection of the 
law, State v, Apodaca, 1969-NMCA-038, 80 N.M. 244, 453 
P.2d 764, 

State must provide free transcript to indigent. — 
If the defendant is indigent, the state may not deny him a 
free transcript of the testimony at a preliminary hearing. 
State v. Apodaca, 1969-NMCA-038, 80 N.M, 244, 453 P.2d 
764, 

When transcript is necessary for effective defense 
or appeal. — The state must, as a matter of equal protec- 
tion, provide indigent prisoners with the basic tools of an 
adequate defense-or appeal, when those tools are avail- 
able for a price to other prisoners. There can be no doubt 
that the state must provide an indigent defendant with 
a transcript of prior proceedings when that transcript 
is needed for an effective defense or appeal. Two factors 
that are relevant to the determination of need are: (1) the 
value of the transcript to the defendant in connection with 
the appeal or trial for which it is sought and (2) the avail- 
ability of alternative devices that. would fulfill the same 
functions as a transcript. This rule should be construed 
liberally in favor of a defendant's right to equal protec- 


tion of the law and effective cross-examination. State v. 


Romero, 1975-NMCA-017, 87 N.M. 279, 532 P.2d 208. 

Where defendant's basic defense was to persuade the 
jury that certain statements relied on heavily by the 
state were involuntary, and that the officer who testified 
about the circumstances of these statements testified dif- 
ferently at trial than at the suppression hearing, a copy of 
the prior hearing transcript would have been invaluable, 
and where there were different judges, court reporters 
and attorneys in the hearing on the motion to suppress, 
on the motion for a transcript and at trial there were no 
reasonable alternatives to a transcript of the prior hear- 
ing. State v. Romero, 1975-NMCA-017, 87 N.M. 279, 532 
P.2d 208. 

Limitation upon appointed counsel's fee is con- 
stitutional. — Defendant's argument that the statu- 
tory attorney fee limitation of $400 in defense of indigent 
criminal cases (31-16-8 NMSA 1978) was a denial of equal 
protection and due process was without merit where there 
was no claim that the defendant was poorly represented, 
nor were there any facts indicating how the statutory 
fee limitation so deprived the defendant. State v. Silver, 
1971-NMCA-112, 83 N.M. 1, 487 P.2d 910, 

Waiving jury trial by voluntary guilty plea does 
not deny rights. — Where the record showed that defen- 
dant acknowledged his guilt and the trial court accepted 
his guilty plea, the court held defendant had waived his 
right to a jury trial and the execution of that waiver did 
not deny defendant due process or equal protection. State 
v. Brill, 1970-NMCA-093, 81 N.M. 785, 474 P.2d 77, cert. 
denied, 81 N.M. 784, 474 P.2d 76. 

State may not have choice of which statute to 
prosecute under. — Where two statutes condemn cer- 
tain conduct, the state does not have a choice in selecting 
the statute to be employed in a prosecution for violation. 
That view would permit the law enforcement authorities 
to subject one person to the possibility of a greater pun- 
ishment than another who has committed an identical 
act and would do violence to the equal protection clauses 
of the state and federal constitutions. State v. Chavez, 
1966-NMSC-217, 77 N.M. 79, 419 P.2d 456. 

Last amended penalty provision will control if 
two condemn same act. — Where two statutes con- 
demn the same act, they are in pari materia. If the pen- 
alty provisions are different, they are irreconcilable, but 
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if the legislature has amended one of the penalty provi- 
sions and not amended the other penalty provision, it 
impliedly intended that its last expression. would control. 
Accordingly, the prosecution is properly conducted under 
the amended statute. State v. Chavez, 1966-NMSC-217, 77 
N.M. 79, 419 P.2d 456. 

Where both penalty provisions are amended, 
special statute will be operative. State v. Riley, 
1970-NMCA-126, 82 N.M., 235, 478 P.2d.563. 

Defendant must be charged under special statute. 
— Where two statutes condemn the same offense and one 
is a special statute and one is a general statute, the ac- 
cused should be charged under the general statute. State 
v, Riley, 1970-NMCA-126, 82 N.M. 235, 478 P.2d 563. 

Prosecution under special, not general, statute 
does not deny equal protection. — Defendant's con- 
tention that he was denied equal protection because at 
time of conviction there existed two separate penalty pro- 
visions for possession of LSD, one constituting a felony, 
the other constituting a misdemeanor, thus giving the 
opportunity to enforce the laws without uniformity, was 
without merit, as one provision included "hallucinogenic 
drugs" but did not specifically define LSD as such, while 
the other section, under which defendant was charged, 
specifically proscribed the possession of LSD, and where 
there are two laws covering the same act, one being gen- 
eral and the other being specific, it is not a denial of equal 
protection to prosecute defendant under the special stat- 
ute (since repealed). Campion v, State, 1972-NMCA-111, 
84 N.M. 137, 500 P.2d 422. 

Alleged discriminatory use of peremptory chal- 
lenges. — Although the defendant established a prima 
facie case of discrimination involving the state's use of one 
of its peremptory challenges against the only black juror on 
the panel, the state rebutted the prima facie case by provid- 
ing a racially-neutral explanation for its challenge. The ju- 
ror had previously been on a jury that had failed to reach a 
verdict. State v, Goode, 1988-NMCA-044, 107 N.M. 298, 756 
P.2d 578, cert. denied, 107 N.M. 308, 756 P.2d 1203. 

The prosecution's peremptory challenge to remove the 
only black juror who could have served on the jury panel 
based on the prospective juror's failure to make eye con- 
tact and lack of assertiveness was not shown to be pur- 
poseful discrimination or to be unsupported by substan- 
tial evidence. State v. Jones, 1996-NMCA-020, 121 N.M. 
383, 911 P.2d 891, aff'd, 1997-NMSC-016, 123 N.M. 73, 
934 P.2d 267. 

Disallowance of juries in metropolitan court for 
petty criminal offenses. — Because of the legislature's 
requirement that magistrate judges in metropolitan court 
be attorneys and magistrates elsewhere throughout the 
state need not meet that qualification, the disallowance of 
juries in metropolitan court for petty criminal offenses is 
not arbitrary, unreasonable nor unrelated to a legitimate 
legislative purpose. Meyer v. Jones, 1988-NMSC-011, 106 
N.M, 708, 749 P.2d 93. 

Guilty but mentally ill verdicts. — New Mexico 
statutory provisions authorizing a verdict of guilty but 
mentally ill do not impinge upon a defendant's right to a 
fair trial and do not violate the equal protection clauses of 
the United States and New Mexico constitutions. State v. 
Neely, 1991-NMSC-087, 112 N.M. 702, 819 P.2d 249. 

Lack of good-time credit for presentence confine- 
ment constitutional. — New Mexico's statutory scheme, 
which does not allow good-time credit for presentence 
confinement, does not offend the equal protection and due 
process guarantees of the New Mexico and United States 
constitutions. Enright v. State, 1986-NMSC-070, 104 N.M. 
672, 726 P.2d 349. 

Failure to give retroactive effect to presentence 
confinement credit statute. — Failure to give 31-20-12 
NMSA 1978, allowing credit for presentence confinement, 
retroactive effect did not violate the equal protection 
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provisions of the state and federal constitutions. State v, 
Dalrymple, 1968-NMCA-083, 79 N.M. 670, 448 P.2d 182. 

State's good time credit statutory scheme does 
not offend the constitutional guarantee of equal protec- 
tion of the law; it is reasonable not to award good time 
credits for presentence confinement to detainees who are 
presumed innocent and therefore are not yet subject to re- 
habilitation efforts or to compulsory labor requirements, 
especially when they are held without systematic evalua- 
tion in county jails lacking rehabilitation programs. State 
v, Aqui, 1986-NMSC-048, 104 N.M. 845, 721 P.2d 771, 
cert. denied, 479 U.S. 917, 107 S, Ct. 821, 93 L. Ed. 2d 294 
(1988). 

Failure to give credit for the time served under 
a void sentence when the defendant is retried and con- 
victed and given a new sentence does not violate the equal 
protection clause of the New Mexico and United States 
constitutions. New Mexico allows credit for time served 
where the trial itself is valid, but the sentence alone is 
erroneous, but refuses credit where the trial itself is con- 
stitutionally defective, although the sentence is correct. 
Newman v. Rodriguez, 375 F.2d 712 (10th Cir. 1967). 

Defendant may not be imprisoned solely for in- 
ability to pay costs. — A defendant may not be impris- 
oned beyond the maximum statutory sentence because of 
his inability to pay the costs assessed against him, as to 
do such would deprive defendant of equal protection of the 
law. State v, Chavez, 1974-NMCA-021, 86 N.M. 199, 521 
P.2d 1040, cert. denied, 86 N.M. 189, 521 P.2d 1030. 

Nonuniformity in sentencing is not deprivation 
of equal protection. — Lack of uniformity in enforce- 
ment of the law does not excuse a particular defendant's 
violation of the law and does not deprive a particular de- 
fendant of equal protection of the law. Campion v. State, 
1972-NMCA-111, 84 N.M. 187, 500 P.2d 422; State v. Lu- 
jan, 1968-NMCA-079, 79 N.M. 525, 445 P.2d 749. 

Defendant was not denied equal protection of the law 
because he received a sentence while others, similarly 
situated, did not, Campion v. State, 1972-NMCA-111, 84 
N.M. 187, 500 P.2d 422. 

Defendant was not denied equal protection of the law 
because he received an enhanced sentence as an habitual 
offender while others, similarly situated, did not. State v. 
Lujan, 1968-NMCA-079, 79 N.M. 525,445 P.2d 749. 

Nonuniformity in time served under same inde- 
terminate sentence. — The fact that another prisoner 
may serve less, or more, time under the same indetermi- 
nate sentence does not violate equal protection, because 
this constitutional provision does not require identical 
punishments and does not protect defendant from the con- 
sequences of his crime. State v. Deats, 1971-NMCA-136, 83 
N.M. 154, 489 P.2d 662. 

Repeated prosecutions against one person only. 
— Fact that defendant was the first person in 24 years 
to be tried three times for the same offense in his judicial 
district did not deny him equal protection, since state and 
federal constitutions did not require uniform enforcement 
of the law and did not protect defendant from the conse- 
quences of his crime. State v. Lunn, 1975-NMCA-051, 88 
N.M. 64, 537 P.2d 672, cert. denied, 88 N.M. 318, 540 P.2d 
248, cert. denied, 423 U.S. 1058, 96 S..Ct. 793, 46 L. Ed. 2d 
648 (1976). 

Prohibition against carrying concealed weapon. 
— Section 30-7-2 NMSA 1978, the prohibition against car- 
rying a concealed weapon, does not violate equal protec- 
tion on the basis that it impermissibly distinguishes be- 
tween rich and poor in that home and vehicle owners may 
properly conceal weapons, but poor people do not own a 
residence or vehicle in which to conceal a weapon. State 
v. McDuffie, 1987-NMCA-077, 106 N.M. 120, 739 P.2d 989. 

Counsel need not be appointed for, appeal. to 
United States supreme court. — Habeas corpus relief 
was:refused on grounds that there was no constitutional 
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compulsion requiring the supreme court of New Mexico to 
appoint counsel to assist defendant in taking an appeal 
in a criminal case from that court to the supreme court 
of the United States. Peters v. Cox, 341 F.2d 575 (10th Cir. 

1965), cert. denied, 382 U.S. 863, 86S. Ct. 126, 15 L. Ed. 

2d 101 (1965), 


IV. EQUAL RIGHTS AMENDMENT. 


City of Albuquerque ordinance which prohibits 
public nudity does not make an invidious gender clas- 
sification that operates to the disadvantage of women and 
does not violate the New Mexico equal rights amendment. 
City of Albuquerque v. Sachs, 2004-NMCA-065, 135 N.M. 
578, 92 P.3d 24, cert. denied, 2004- NMCERT-006, pia 
NM. 789, 93 P.3d 1292. 

City of Albuquerque ordinance which prohibige 
public nudity does not discriminate against women 
in violation of the equal rights amendment in the New 
Mexico constitution because it prohibits a women from 
showing her breast in a public place without a fully 
opaque covering of her entire nipple when there is no such 
prohibition against men. City of Albuquerque v. Sachs, 
2004-NMCA-065, 185 N.M. 578, 92 P.3d 24, cert. denied, 
2004-NMCERT-006, 135 N.M..789, 93 P.3d 1292, 

Restrictions on funding for abortions. — Rule of the 
human services department prohibiting the use of state 
funds to pay for abortions for Medicaid-eligible women 
except when necessary to save the life of the mother, to 
end an ectopic pregnancy, or when the pregnancy resulted 
from rape or incest violates the equal rights amend- 
ment. New Mexico Right to Choose/NARAL v, Johnson, 
1999-NMSC-005, 126 N.M. 788, 975 P.2d 841, cert. denied, 
526 U.S. 1020, 119 S. Ct. 1256, 143 L. Ed. 2d 352 (1999). 

There is no absolute right of man and woman to 
associate. The right of association has never been 
held to apply to the right of one individual to associate 
with another, and certainly it has never been construed 
as an absolute right of association between a man and 
woman at any and all places and times. Futrell v. Ahrens, 
1975-NMSC-044, '88 N.M. 284, 540 P.2d 214. See notes to 
N.M, Const., art. IT, § 17. 

Conditions governing alimony not prescribed, ex- 
cept equal protection. — The equal rights amendment 
(amendment to this section by H.J.R: No. 2, § 1 (Laws 
1972)) does not prescribe conditions governing when and 
why alimony should be granted, beyond the requirement 
of equal protection, particularly when the award of ali- 
mony includes support for the children. Schaab v. Schaab, 
1974-NMSC-072, 87 N.M. 220, 531 P.2d 954. 

United States supreme court decisions are appli- 
cable to due process matters. — In view of the fact that 
the provisions of this section concerning due process and 
N.M. Const., art. IT, § 20, concerning the taking of private 
property without just compensation, are worded exactly as 
those contained in U.S. Const., amend. V, the holdings of the 
United States supreme court are applicable to the issues 
presented in determining whether the graduated income 
tax provided for under the statutes, 7-2-1 NMSA 1978 et 
seq.; does not violate either the due process clause or art. 
II, § 20, 1968 Op. Att'y Gen. No. 68-09 (tax not unconstitu- 
tional). 

Serious problems may justify restrictions. — Ifa 
police measure is directed to a public interest of minor 
concern, while imposing serious restrictions in regula- 
tion or law. of guaranteed rights to accomplish the in- 
terest, it tends to show it is unreasonable. On the other 
hand, the more insistent the public need, the more may 
private rights be restricted. 1961-62 Op. Att'y Gen. 
No. 61-13.. 

Nonparticipation by commissioner does not vio- 
late due process. — If an order of the corporation com- 
mission (now public regulation commission) is reasonable 
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and based upon evidence adduced at public hearing, there 
is little merit to contention that the utility affected by the 
order has been deprived of due process of law because of 
nonparticipation of any member of the commission at the 
hearing proper. 1951-52 Op. Att'y Gen. No. 52-5473. 

Laws 1937, ch. 168 (former 13-3-1 to 18-3-5 NMSA 
1978), which was commonly referred to as the Public 
Printing Bill, was constitutional. 1937- 38 Op. Att'y Gen. 
No. 37-1704. 

Constitutional regulations and legislation. — 
Where an act of the legislature increases hunting or fish- 
ing license fees as of a certain date, any discrimination 
between persons on the basis of when they purchase a 
license is permissible, rational and unavoidable. 1963-64 
Op. Att'y Gen. No, 64-91. 

Unconstitutional legislation. — The citizenship 
requirements imposed by the Dental Act (former 61-5-1 
NMSA 1978 et seq.) cannot be enforced consistently with 
constitutional guarantees of equal protection. 1980 Op. 
Att'y Gen. No. 80-20. 

Immunity of public defenders from malpractice 
claims. — Neither the guarantee of the equal protection 
of the laws or the provision against local or special laws 
deny to the legislature the right to classify along reason- 
able lines. 1969 Op. Att'y Gen. No. 69-08. 

The classification must rest on some ground ok differ- 
ence having a fair and substantial relation to the object 
of the legislation so that all persons similarly circum- 
stanced shall be treated alike. 1961-62 Op. Att'y Gen. 
No. 61-68. 

Prohibiting professionals from continuing pres- 
ent activities is arbitrary. — An act which would ef- 
fectively prohibit architects, architect engineers and reg- 
istered professional engineers from engaging in activities 
which they presently legally perform, involves an arbi- 
trary division of a general class in violation of the consti- 
tution. 1967 Op. Att'y Gen. No. 67-34. 

License may not be suspended without sufficient 
proof of fault. — A statute authorizing suspension of a 
driver's license is unconstitutional if it fails to require suf- 
ficient evidence of fault on the part of a driver involved in 
an accident resulting in the death or personal injury of 
another or serious property damage, in that the failure to 
include such a requirement denies to licensees the equal 
protection of .the laws, contrary to this section. 1959-60 
Op. Att'y Gen. No. 60-194. See 66-5-30 A(2) NMSA 1978, 
authorizing suspension when driver "has been... con- 
victed in any accident...." 

Magistrates. — The requirement of 35-2-1 NMSA 1978 
that magistrates in magistrate districts having a popula- 
tion of 100,000 (now 200,000) persons or more be lawyers 
is a reasonable legislative classification and does not vi- 
olate this section or N.M. Const., art. IV, 3 24. 1969 Op. 
Att'y Gen. No, 69-08. 

Hunting and fishing fees, — There i is no discrimina- 
tion in an act which increases hunting or fishing license 
fees. as of a certain effective date except that which may 
result from an individual's own action or inaction. 1963- 
64 Op. Att'y Gen. No. 64-91. 

Teachers salaries. — Classification of teachers for 
salary purposes, based on residency, per se, bears no rea- 
sonable relationship to the teaching qualifications of the 
teacher, and on its face it is unreasonable and arbitrary. 
1963-64 Op. Att'y Gen. No. 64-85. 

Municipal clean indoor air ordinance did not vio- 
late the guarantee to equal protection of the laws because 
its smoking restrictions applied to some public places but 
not to others, 1989 Op. Att'y Gen. No. 89-03. 

Present graduated income tax provisions do not 
conflict with the equal protection clause of this section. 
1968 Op. Att'y Gen. No. 68-09. See 7-2-1 NMSA 1978 et seq. 

Arbitrary classification between incomes would 
be invalid. — A statute making an arbitrary classification 
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between incomes to be taxed and those in part or in whole 
exempt from or not subject to taxation is invalid. 1961-62 
Op. Att'y Gen. No. 61-68. 

Excluding women from military institute cadets 
is unconstitutional. — The exclusion of women from 
New Mexico military institute's cadet program violates 
the equal rights amendment. 1975 Op. Att'y Gen. No. 75- 
74. 


Law reviews. — For note, "Police Power and the De- 
sign of Buildings," see’'5 Nat. Resources J. 122 (1965). 

For article," 'To Purify the Bar': A Constitutional Ap- 
proach to Non-Professional Misconduct," see 5 Nat. Re- 
sources J, 299 (1965). 

For comment, "Land Use Planning - New Mexico's 
Green Belt Law," see 8 Nat. Resources J. 190 (1968). 

For note, "Student Discipline Cases at State Universi- 
ties in New Mexico - Procedural Due Process," see 1 N.M. 
L. Rev. 231 (1971). 

For note, "Due’ Process, Equal Protection and the New 
Mexico Parole System," see 2 N.M. L. Rev. 234 (1972). 

For symposium, "The New Mexico Equal Rights Amend- 
ment; Introduction and Overview," see 3 N.M. L. Rev. 1 
(1973). 

For comment, "Criminal Procedure - Preventive Deten- 
tion in New Mexico," see 4 N.M., L. Rev. 247 (1974). 

For article, "The Community Property Act of 1973: A 
Commentary and Quasi-Legislative History," see 5 N.M. 
L. Rev. 1:(1974). 

For survey, "The Statute of Limitations in Medical Mal- 
practice Actions," see 6 N.M. L. Rev. 271 (1976). 

For article, "Medical Malpractice Legislation in New 
Mexico," see 7 N.M. L. Rev. 5 (1976-77). ° 

For note, "McGeehan v. Bunch - Invalidating Statutory 
Tort Immunity Through a New Approach to Equal Protec- 
tion Analysis," see 7 N.M. L. Rev. 251 (1977). 

For comment, "In-Migration of Couples from Common 
Law Jurisdictions: Protecting the Wife at the Dissolution 
of the Marriage," see 9 N.M. L. Rev. 113 (1978-79). 

For note, "Conservation, Lifeline Rates'and Public Util- 
ity Regulatory Commissions," see 19 Nat. Resources J. 
411 (1979). 

For comment, "Statutory Notice in Zoning Actions: Nes- 
bit v. City of Albuquerque," see 10 N.M. L. Rev. 177 (1979- 
1980). 

For note, "Contingent Remainders; Rule of Destructibility 
Abolished in New Mexico," see 10 N.M. L. Rev. 471 (1980). 

For note, "Community Property - Transmutation of 
Community Property; A Preference for Joint Tenancy in 
New Mexico?" see 11 N.M. L. Rev. 421 (1981). 

For note, "Criminal Procedure - Grand Jury - Inadmissi- 
ble Evidence, Due Process," see 11 N.M. L. Rev. 451 (1981). 

For article, "Sufficiency of Provocation for Voluntary 
Manslaughter in New Mexico: Problems in Theory and 
Practice," see 12 N.M. L. Rev. 747 (1982). 

For article, "Sexual Equality, the ERA and the Court -A 
Tale of Two Failures," see 13 N.M. L, Rev, 53 (19838). 

For comment, "Procedural and Substantive Rights to 
the Media Govern Requests to Restrict News Coverage of 
Criminal Cases: State ex rel. New Mexico Press Ass'n v. 
Kaufman," see 14 N.M. L. Rev. 401 (1984). 

For comment, "Compulsory School Attendance - Who 
Directs the Education of a Child? State v. Edgington," see 
14 N.M. L. Rev. 453 (1984). 

For comment, "An Equal Protection Challenge to First 
Degree Depraved Mind Murder Under the New’ Mexico 
Constitution," see 19 N.M. L. Rev. 511 (1989). 

For article, "Delinking Disproportionality From Dis- 
crimination: Procedural Burdens as Proxy for Substantive 
Visions," see 23 N.M. L. Rev. 87 (1998). 

For note, "Family Law - New Mexico Expands Due 
Process Rights of Parents in Termination of Parental 
Rights: In Re Ruth Anne E,," see 31 pat L. Rev. 439 
(2001). 
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Parent's mental illness or mental deficiency as ground 
for termination of parental rights — constitutional issues, 
110 A.L.R. 5th 579. 

Constitutional and statutory validity of judicial video- 
conferencing, 115 A.L.R. 5th 509, 

Application of workers' compensation laws to illegal 
aliens, 121 A.L.R. 5th 523. 

Federal and state constitutional provisions and state 
statutes as prohibiting employment discrimination based 
on heterosexual conduct or relationship, 123 A.L.R. 
5th 411. 

Validity, construction, and application of governmental 
or private regulation of breast-feeding, 5 A.L.R. 6th 485. 

Right of jailed or imprisoned parent to visit from minor 
child, 6 A.L.R. 6th 483. 

Immunity of states in private actions for damages un- 
der Family and Medical Leave Act (29 U.S.C.A. §§ 2601 et 
seq.), 180 A.L.R. Fed. 579. 

Propriety of federal court's abstention, under Railroad 
Commission of Tex. v. Pullman Co., 312 U.S. 496, 61 S, 
Ct. 648, 85 L. Ed. 971 (1941), as to federal constitutional 
due process or equal protection claim, 183 A.L.R. Fed. 
379. 

Validity, construction, and application of mandatory 
predeportation detention provision of Immigration and 
Nationality Act (8 U.S.C.A. § 1226(c)) as amended, 187 
A.L.R. Fed, 325. 

Forcible administration of antipsychotic medication to 
pretrial detainees — federal cases, 188 A.L.R., Fed. 285. 

Validity, construction, and application of hardship 
standard for cancellation of removal of address under 8 
US.C.A. § 1229b(b)(1)(D), including Jurisdictional Issues, 
196 A.L.R. Fed, 337. 

Marriage between persons of same sex — limited States 
and Canadian cases, 1 A.L.R. Fed. 2d 1. 

Validity, construction, and application of Uniformed 
and Overseas Citizens Absentee Voting Act (UOCAVA), 42 
US.C.A. § 1973ff et seq., 1 A.L.R. Fed. 2d 251. 

Constitutional issues concerning punitive damages — 
Supreme Court cases, 1 A.L.R. Fed. 2d 529. 

Am. Jur. 2d, A.L.R. and 'C.J.S. references. — 15 Am. 
Jur. 2d Civil Rights § 1 et seq.; 16A Am. Jur. 2d Constitu- 
tional Law §§ 552 to 600, 735 to 854; 45A Am. Jur. 2d. Job 
Discrimination § 146 et seq. 

Fair employment statutes designed to eliminate racial, 
religious or national discrimination in private employ- 
ment, 37 A.L.R.5th 349, 

Blood grouping tests, 46 A.L.R.2d 1000, 43 A.L.R.4th 579. 

Right to and appointment of counsel in juvenile court 
proceedings, 60 A.L.R.2d 691, 25 A.L.R.4th 1072. 

Zoning regulations as affecting churches, 74 A.L.R.2d 
377, 62 A.L.R.3d 197. 

Incompetency of counsel chosen by accused as affect- 
ing validity of conviction, 74 A.L.R.2d 1390, 34 A.L.R.3d 
470, 2 A.L.R.4th 27, 2 A.L.R.4th 807, 13 A.L.R.4th 533, 15 
A.L.R.4th 582, 18 A.L.R.4th 360, 26 A.L.R. Fed. 218, 53 
A.L.R. Fed. 140. 

Procedural due process requirements in proceedings 
involving applications for admission to bar, 2 A.L.R.3d 
1266. 

Preconviction procedure for raising contention that en- 
forcement of penal statute or law is unconstitutionally 
discriminatory, 4 A.L.R.3d 404. 

Validity, as a matter of due process, of state statutes 
or rules of court conferring in personam jurisdiction over 
nonresidents or foreign corporations on the basis of iso- 
lated business transactions, 20 A.L.R.3d 1201. 

Suppression of evidence by prosecution in criminal case 
as vitiating conviction under principles of due process of 
law, 34 A.L.R.3d 16. 

Violation of due process or equal protection of law by ex- 
clusion of or discrimination against physician or surgeon 
by hospital authorities, 37 A.L.R.3d 645. 
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Discrimination on basis of illegitimacy as denial of con- 
stitutional rights, 38 A.L.R.3d 613. 

Validity and construction of statute requiring defen- 
dant in criminal case to disclose matter as to alibi defense, 
45 A.L.R.3d 958. 

Incapacity caused by accident in suit as affecting notice 
of claim required as condition of holding local government 
unit liable for personal injury, 44 A.L.R.3d 1108. 

Statute or ordinance respecting employment of women 
in places where intoxicating liquors are sold as class leg- 
islation or denial of equal protection of law, 46 A.L.R.3d 
369. 

Validity of municipal ordinance imposing income tax or 
license upon nonresidents emploxall in taxing jurisdiction, 
48 A.L.R.3d 343. 

Validity of statutes authorizing asexualization or steril- 
ization of criminals or mental defectives, 53 A.L.R.3d 960. 

Validity of statute imposing durational residency re- 
quirements for divorce applicants, 57 A.L.R.3d 221. 

Necessity of notice and hearing before revocation or sus- 
pension of motor vehicle driver's license, 60 A.L.R.3d 361. 

Application of state law to sex discrimination in em- 
ployment advertising, 66 A.L.R.3d 1237. 

Application of state law to sex discrimination in sports, 
66 A.L.R.3d 1262. 

Validity under state law of self-help repossession of 
goods as per U.C.C. § 9-503, 75 A.L.R.3d 1061. 

Validity of exception for specific kind of tort action in 
survival statute, 77 A.L.R.3d 1349. 

Right of illegitimate child, after Levy v. Louisiana, to re- 
cover under wrongful death statute for death of putative 
father, 78 A.L.R.3d 1230. 

Use of peremptory challenges to exclude from jury 
persons belonging to race or class, 79 A.L.R.38d 14, 20 
A.L.R.5th 398, 

Right of indigent parent to appointed counsel in pro- 
ceeding for involuntary termination of parental rights, 80 
A.L.R.3d 1141. 

Construction and application of state equal rights 
amendments forbidding determination of rights based on 
sex, 90 A.L.R.8d 158, 

Validity of statutory classifications based on population - 
zoning, building, and land use statutes, 98 A.L.R.3d 679. 

Validity, construction, and effect of state statutes afford- 
ing preferential property tax treatment to land used for 
agricultural purposes, 98 A.L.R.3d 916. 

Validity of statutory classifications based on popula- 
tion - tax statutes, 98 A.L.R.3d 1083. 

Constitutionality of rape laws limited to varieties of 
females only, 99 A.L.R.3d 129, 

Validity of statutes or rule providing that marriage or 
remarriage of woman operates as revocation of will previ- 
ously executed by her, 99 A.L.R.3d 1020. 

Constitutionality of assault and battery laws limited to 
protection of females or which provide greater penalties 
for males than for females, 5 A.L.R.4th 708. 

Validity of statutes or ordinances requiring sex- 
oriented businesses to obtain operating licenses, 8 
A.L.R.4th 130. 

Validity, construction, and effect of "Sunday closing" or 
"blue" laws - modern status, 10 A.L.R.4th 246. 

Sex discrimination in treatment of jail or prison in- 
mates, 12 A.L.R.4th 1219. 

Validity of law criminalizing wearing dress of opposite 
sex, 12 A.L.R.4th 1249. 

Constitutionality of gender-based classifications in 
criminal laws proscribing nonsupport a spouse or child, 
14A.L.R.4th 717. 

Statutes. limiting time for oniitteh tested of action to 
establish paternity of illegitimate child as violating child's 
constitutional rights, 16 A.L.R.4th 926. 

On-the-job sexual harassment as violation of state civil 
rights law, 18 A.L.R.4th 328. 
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Validity of state statutes and regulations limiting or re- 
stricting public funding for abortions sought by indigent 
women, 20 A.L.R.4th 1166, 

Sufficiency of access to legal research facilities af- 
forded defendant confined in state prison or local jail, 23 
A.L.R.4th 590. 

Right of accused to be present at suppression hearing 
or other hearings between court and attorneys concerning 
evidentiary questions, 23 A.L.R.4th 955. 

Validity of statutes or regulations denying welfare ben- 
efits to claimants who transfer property for less than its 
full value, 24 A.L.R.4th 215, 

In personam jurisdiction, under long-arm statute, over 
nonresident physician, dentist, or hospital in medical mal- 
practice action, 25 A.L.R.4th 706. 

Admissibility in criminal case of evidence that accused 
refused to take test of intoxication, 26 A.L.R.4th 1112. 

Refusal to rent residential premises to per- 
sons with children as unlawful discrimination, 30 
A.L.R.4th 1187. 

Enforceability of agreement by law enforcement offi- 
cials not to prosecute if accused would help in criminal 
investigation or would become witness against others, 32 
A.L.R.4th 990. 

Applicability and application of zoning regulations to 
single residences employed for group living of mentally 
retarded persons, 32 A.L.R.4th 1018. 

Propriety of automobile insurer's policy of refusing in- 
surance, or requiring advanced rates, because of age, sex, 
residence, or handicap, 33 A.L.R.4th 523. 

Effect of juror's false or erroneous answer on voir dire 
in personal injury or death action as to previous.claims 
or actions for damages by himself or his family, 38 
A.L.R.4th 267, 

Propriety of governmental. eaves-dropping on com- 
munications between accused and his attorney, 44 
A.L.R.4th 841. 


Drunk driving: motorist's right to private sobriety test,, 


45 A.L.R.4th 11, ¢ 

Propriety and prejudicial effect of comments, by coun- 
sel vouching for credibility of witness - state cases, 45 
A.L.R.4th 602. 

Podiatry or chiropody statutes: validity, construction, 
and application, 45 A.L.R.4th 888. 

Validity and construction of terroristic threat statutes, 
45 A.L.R.4th 949. 

Automobiles: validity and construction of legislation au- 
thorizing revocation or suspension of operator's license for 
"habitual," "persistent," or "frequent" violations of traffic 
regulations, 48 A.L.R.4th 367. 

Validity, construction, and application of state reloca- 
tion assistance laws, 49 A.L.R.4th 491. 

Paternity proceedings: right to jury trial, 
A.L.R.4th 565. 

Court appointment of attorney to represent, without 
compensation, indigent in civil action, 52 A.L.R.4th 1063, 

Local government tort liability: minority as affecting 
notice of claim requirement, 58 A.L.R.4th 402. 

AIDS infection as affecting right to attend public school, 
60 A.L.R.4th 15. 

Validity, construction, and effect of statutes estab- 
lishing shoplifting as separate criminal offense, 64 
A.L.R.4th 1088. 

Homicide: cremation of victim's body as violation of ac- 
cused's right, 70 A.L.R.4th 1091. 

Nonconsensual treatment of involuntarily committed 
mentally ill persons with neuroleptic or antipsychotic 
drugs as violative of state constitutional guaranty, 74 
A.L.R.4th 1099. 

Validity of charitable gift or trust containing gender re- 
strictions on beneficiaries, 90 A.L.R.4th 836. 

Validity, construction, application, and effect of statute 
requiring conditions, in addition to expiration of time, for 
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reinstatement of suspended or revoked driver's license, 2 
A.L.R.5th 725. 

Liability of church or religious society for sexual mis- 
conduct of clergy, 5 A.L.R,5th 530. 

Actions by state official involving defendant as consti- 
tuting "outrageous" conduct violating due process guaran- 
ties, 18 A.L.R.5th 1, 

Validity and application of statute or regulation autho- 
rizing revocation or suspension of driver's license for rea- 
son unrelated to use of, or ability to operate, motor vehicle, 
18 A.L.R.5th 542, 

Sufficiency, as to content, of notice of garnishment. re- 
quired to be served upon garnishee, 20 A.L.R.5th 229. 

Validity of state or local gross receipts tax on gambling, 
21 A.L.R.5th 812. | 

Application of statute denying access to courts or invali- 
dating contracts where corporation fails to comply with 
regulatory statute as affected by compliance after com- 
mencement of action, 23 A.L.R.5th 744. 

Right to compensation for real property damaged by 
law enforcement personnel in course of apprehending sus- 
pect, 23 A.L.R.5th 834, 

Validity, construction, and application of state statutory 
provisions limiting amount of recovery in medical mal- 
practice claims, 26 A.L.R.5th 245. 

Zoning authority as estopped from revoking legally is- 
sued building permit, 26 A.L.R.5th 736. 

Validity, construction, and application of state 
statutes prohibiting sale or possession of controlled 
substances within specified distance of schools, 27 
A.L.R.5th 593. 

Prejudicial effect, in civil case, of communications be- 
tween judges and jurors, 33 A.L.R.5th 205. 

State statutes or ordinances requiring persons previ- 
ously convicted of crime to register with authorities, 36 
A,L.R.5th 161. 

Judicial construction and application of state legisla- 
tion prohibiting religious discrimination in employment, 
37 A.L.R.5th 349. 

Coercive conduct by private person as affecting admis- 
sibility of confession under state statutes or constitutional 
provisions-post-connelly cases, 48 A.L.R.5th 555. 

Duty of prosecutor to present exculpatory evidence to 
state grand jury, 49 A.L.R.5th 639. 

Voir dire exclusions of men from state trial jury or jury 
panel - post-J.E.B. v. Alabama ex rel T.B.; 511 US. 127, 
cases, 88 A.L.R.5th 67. 

Failure of state prosecutor to disclose exculpatory 
photographic evidence as violating due process, 93 
A.L.R.5th 527. 

Failure of state prosecutor to disclose fingerprint evi- 
dence as violating due process, 94 A.L.R.5th 393. 

Failure of state prosecutor to disclose exculpa- 
tory ballistic evidence as violating due process, 95 
A.L.R.5th 611. 

Federal and state constitutional provisions as pro- 
hibiting discrimination in employment on basis of gay, 
lesbian, or bisexual sexual orientation or conduct, 96 
A.L.R.5th 391. 

Failure of state prosecutor to disclose exculpatory 
medical reports and tests as violating due process, 101 
A.L.R.5th 187, 

Failure of state prosecutor to disclose pretrial state- 
ment made by crime victim as violating due process, 102 
A.L.R.5th 327, 

Validity, construction, and operation of municipal ordi- 
nances proscribing or restricting smoking in restaurants, 
103. A.L.R.5th 333, §§ 3, 5. 

Propriety and prejudicial effect of prosecutor's argu- 
ment to jury indicating his belief or knowledge as to guilt 
of accused - federal cases, 41 A.L.R. Fed. 10. 

Refusal to hire, or dismissal from employment, on ac- 
count of plaintiff's sexual lifestyle or sexual preference as 
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violation of federal constitution or federal civil rights stat- 
utes, 42 A.L.R. Fed. 189, 

What constitutes such discriminatory prosecution or 
enforcement of laws as to provide valid defense in federal 
criminal proceedings, 45 A.L.R. Fed. 732. 

Validity, under First Amendment and 42 USC § 1983, 
of public college or university's refusal to grant formal 
recognition to, or permit meetings of, student homosexual 
organizations on campus, 50 A.L.R. Fed. 516. 

Sex discrimination in law enforcement and corrections 
employment, 53 A.L.R, Fed. 31. 

Actions, under 42 USC § 1983, for violations of federal 
statutes pertaining to rights of handicapped persons, 63 
A.L.R. Fed. 215. 

Effect of customer's interest or preference on establish- 
ing bona fide occupational qualification under Title VII of 
Civil Rights Act of 1964 (42 USC § 2000e-2(e)), 63 A.L.R. 
Fed. 402. 

Constitutionality of provision, in Rule B, Supplemental 
Rules for Certain Admiralty and Maritime Claims, allow- 
ing attachment of goods and chattels without prior notice, 
63 A.L.R. Fed. 651. 

Propriety of search involving removal of natural Bah: 
stance or foreign object from body by actual or threatened 
force, 66 A.L.R, Fed. 119, 

Disparate impact test for sex discrimination in employ- 
ment under Title VII of Civil Rights Act of 1964 (42 USC 
§ 2000e et seq.), 68 A.L.R. Fed. 19. 

Propriety of federal court's ordering state or local tax 
increase to effectuate civil rights decree, 76 A.L.R. Fed. 
504, 

What constitutes violation of 18 U.S.C. § 245(b), prohib- 
iting interferences with civil rights, 76 A.L.R. Fed. 816, 

Eligibility of illegitimate child for survivor's benefits 
under Social Security Act, pursuant to § 216(h)(2)(A) of 
act (42 USCS § 416(h)(2)(A)), where state intestacy law 
denying inheritance right, or application of that state law 
to § 216(h)(2)(A), may violate child's right to equal protec- 
tion of laws, 116 A.L.R. Fed, 121. 

When may person not named as respondent in charge 
filed with Equal Employment Opportunity Commission 
(EEOC) be sued under Title VII of Civil Rights Act of 1964 
(42 USCS §§ 2000e et seq.), 121 A.L.R. Fed. 1 
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Validity, construction, and application of 18 USCS 
§ 1956, which criminalizes money laundering, 121 A.L.R. 
Fed. 525. 

Who is "prevailing party" for purposes of awards of at- 
torneys' fees under 42 USCS § 1978l(e), providing for such 
awards to prevailing parties in actions or proceedings to 
enforce voting guarantees under fourteenth or fifteenth 
amendment, 127 A.L.R. Fed: 1 

Stranger's alleged communication with juror, other 
than threat of violence, as prejudicial in federal criminal 
prosecution, 131 A.L.R. Fed. 465. 

Right of Prevailing Plaintiffs to Recover Attorneys’ 
Fees Under § 706(k) of Civil Rights Act of 1964 (42 USCS 
§ 2000e5(k)), 182 A.L.R. Fed. 345. 

What constitutes reverse or majority race or national 
origin discrimination violative of federal constitution or 
statutes - nonemployment cases, 152 A.L.R. Fed, 1 

What constitutes reverse or majority gender discrim- 
ination against males violative of federal constitution 
or statutes - public employment cases, 153 A.L.R. Fed. 
609. 

Sex discrimination in public education under Title IX - 
supreme court cases, 158 A.L.R. Fed. 563. 

Actions brought under 42 US.C.A. §§ 1981-1983 for racial 
discrimination - supreme court cases, 164 A.L.R. Fed. 483. 

What constitutes reverse sex or gender discrimination 
against males violative of federal constitution or statutes - 
nonemployment cases, 166 A.L.R. Fed. 1 

What constitutes reverse or majority race or national 
origin discrimination violative of federal constitution or 
statutes - public employment cases, 168 A.L.R. Fed. 1 

Equal protection and due process clause challenges 
based on racial discrimination - supreme court cases, 172 
A.L.R. Fed. 1 

Equal protection and due process clause challenges 
based on sex discrimination - Supreme Court cases, 178 
A.L.R. Fed. 25. 

14 C.J.S. Supp. Civil Rights § 1 et seq.; 16B CJS. 
Constitutional Law §§ 700 to 870; 16C C.J.S. Constitu- 
tional Law §§ 871 to 1138; 16D C.J.S. Constitutional Law 
§§ 1139 to 1427. 


Sec. 19. [Retroactive laws; bills of attainder; impairment of contracts.] 


No ex post facto law, bill of BiBINBEE nor law impairing the obligation of contracts shall be en- 


acted by the legislature. 


Comparable provisions. — Idaho Const., art. I, § 16. 
Iowa Const., art. I, § 21. 

Montana Const., art. II, § 31. 

Utah Const., art. I, § 18. 

Wyoming Const., art. I, § 35. 


ANNOTATIONS 


Prohibition against ex post facto laws in this sec- 
tion is not at issue with amendment to 66-8-102 NMSA 
1978 by House Bill 117 (Laws 2003, Ch. 90) and House Bill 
278 (Laws 2008, Ch. 164) because House Bill 117 went into 
effect immediately under its emergency clause. State v, 
Smith, 2004-NMSC-032, 136 N.M. 372, 98 P.3d 1022, rev'g 
2004-NMCA-026, 135 N.M. 162, 85 P.3d 804. 

The prohibition against ex post facto laws does 
not apply to sanctions that are remedial in nature. 
— The constitutional prohibition against ex post facto 
laws is violated when a statute involving retroactivity 
is passed that makes criminal a previously innocent act, 
increases the punishment, or changes the proof neces- 
sary to convict the defendant. A statute or regulation 
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is considered retroactive if it impairs vested rights ac- 
quired under prior law or requires new obligations, 
imposes new duties, or affixes new disabilities to past 
transactions. The constitutional prohibition on ex post 
facto laws applies only to penal statutes that disadvan- 
tage the offender affected by them; the prohibition does 
not apply to penalties that are considered remedial in 
nature. Whether a sanction constitutes punishment is 
determined by evaluating the government's purpose in 
enacting the legislation, rather than evaluating the ef- 
fect of the sanction on the defendant. Yepa v, N.M. Taxa- 
tion & Revenue Dep't, 2015-NMCA-099, cert. denied, 
2015-NMCERT-008. 

Where defendant was arrested for aggravated DWI and 
his license was revoked in 2008, and where defendant 
became eligible for license reinstatement in March of 
2009, but he did not apply for reinstatement of his license 
until late July 2009, after the effective date of the 2009 
amendment to 66- 5 33,1 NMSA 1978, which amended 
the statutory license reinstatement requirements to in- 
clude a minimum of six months of driving with an ignition 
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interlock device before reinstatement of a revoked license, 
the district court erred in concluding that the motor ve- 
hicle division's application of the 2009 amendment consti- 
tuted a violation of the constitutional prohibition against 
ex post facto laws, because the license revocation provi- 
sion of the Implied Consent Act serves the legitimate non- 
punitive purpose of protecting the public from the dangers 
presented by drunk drivers and helps enforce regulatory 
compliance with the laws governing the licensed activ- 
ity of driving; the revocation of a person's driver's license 
based on the conduct of either failing a blood-alcohol test 
or refusing to take a chemical test is consistent with the 
government's goals in implementing the Implied Consent 
Act and is therefore remedial, not punitive. Yepa v. N.M. 
Taxation & Revenue Dep't, 2015-NMCA-099, cert. denied, 
2015-NMCERT-008. 

The Fraud Against Taxpayers Act is predomi- 
nantly remedial in nature and does not, violate 
ex post facto principles. — The ex post facto clause 
prohibits retroactive application of penal legislation. 
The prohibition does not apply to penalties. that are 
considered remedial in nature. The Fraud Against 
Taxpayers Act (FATA), 44-9-1 NMSA 1978 et seq., is 
predominantly remedial in nature; the specific legisla- 
tive designation of FATA proceedings and penalties as 
"civil" indicate that the legislature intended to craft a 
civil statute, and not.a single section.of FATA specifies 
or punishes criminal conduct; the civil penalties and 
treble damages under FATA are predominantly com- 
pensatory and serve remedial purposes by encourag- 
ing qui tam plaintiffs to expose fraud and corruption in 
state government and by offsetting the costs incurred 
by the government. State ex rel, Foy v. Austin Capital 
Megmt., Ltd., 2015-NMSC-0285,. aff'g in part, rev'g in 
part, 20138-NMCA-048, 297 P.3d 357. 

The retroactive application. of the Fraud 
Against Taxpayers Act is constitutional. Be- 
cause the treble damages under The Fraud Against 
Taxpayers Act (FATA), 44-9-1 NMSA 1978 et seq., are 
predominantly compensatory and remedial in nature, 
they do not violate the ex post facto clause of the United 
States constitution or the New Mexico constitution and 
may be applied retroactively. The New Mexico supreme 
court declined to determine whether the civil penal- 
ties under FATA, although they possess predominantly 
compensatory purposes, may be: applied retroactively 
because the district court had not yet awarded a de- 
finitive civil penalty. State ex rel. Foy v. Austin Capital 
Megmt., Ltd., 2015-NMSC-025, aff'g in part, rev'g in part, 
2013-NMCA-043, 297 P.3d 357. 

Sex Offender Registration and Notification Act 
does not violate either the federal or state ex post facto 
clause, State v. Druktenis, 2004-NMCA-0382, 1385 N.M. 223, 
86 P.3d 1050. 

Sex offender registration. — Because the Albuquer- 
que Sex Offender Registration and Notification Act ordi- 
nance is a regulatory scheme that is not punitive in in- 
tent or effect, the retroactive application of the ordinance 
does not violate the ex post facto clause. ACLU v. City 
of Albuquerque, 2006-NMCA-078, 189 N.M. 761, 187 P.3d 
1215. 

Retroactive application of Sex Offender Registra- 
tion and Notification Act (Chapter 29, Article 11A NMSA 
1978) does not violate the New Mexico constitution's ex post 
facto clause, State v. Druktenis, 2004-NMCA-0382, 185 N.M. 
223, 86 P.3d 1050. 

Prohibition applies to judicial rulemaking. — A 
state constitutional prohibition on legislative enactments 
applies equally to judicial rulemaking. State v. Norush, 
1982-NMCA-034, 97 N.M. 660, 642 P.2d 1119, cert. denied, 
98 N.M. 50, 644 P.2d 1039. 

Jury instructions. — Jury instructions which de- 
prive an accused of a defense available at the time of 
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his act are prohibited as ex post facto. State v. Norush, 
1982-NMCA-034, 97 N.M. 660, 642 P.2d 1119, cert. denied, 
98 N.M. 50, 644 P.2d 1039. 

Withdrawal of six-month rule. — The retroactive 
withdrawal of the six-month rule from Rule 5-604 NMRA, 
which is a procedural rule, is not an unconstitutional ex 
post facto law under the United States Constitution. State 
v, Romero, 2011-NMSC-013, 150 N.M. 80, 257 P.3d 900. 

Substitution of punishments permissible. — Stat- 
ute substituting electrocution for hanging, and applicable 
to those under sentence of hanging on effective date of 
the statute, was not ex post facto. Woo Dak San v. State, 
1931-NMSC-056, 36 N.M. 53, 7 P.2d 940. 

Age confinement must end under Children's Code. 
— The constitutional prohibition against ex post facto laws 
prevents the courts from applying the Children's Code 
(Chapter 32A NMSA 1978) adopted in 1993 to permit the 
confinement of a child until he or she reaches the age of 
twenty-one where the delinquent acts and original adjudi- 
cation occurred while the prior code was in effect. State v. 
Adam M., 1998-NMCA-014, 124 N.M. 505, 953 P.2d 40. 

Denial or obstruction of contract rights. — Stat- 
ute which denies or obstructs preexisting contract rights 
is constitutionally objectionable even though it pro- 
fesses to act only upon the remedy. Rubalcava v. Garst, 
1949-NMSC-035, 53 N.M. 295, 206 P.2d 1154, opinion 
partly superseded and case remanded for inclusion of in- 
dispensable parties, 1952-NMSC-057, 56 N.M, 647, 248 
P.2d 207. 

Oral adoption contract. Law requiring written 
agreement of adoption to maintain claim against dece- 
dent's estate based upon adoption contract is not appli- 
cable to oral contract made and performed prior to its 
effective date. Rubalcava v. Garst, 1949-NMSC-035, 53 
N.M., 295, 206 P.2d 1154, opinion partly superseded and 
case remanded for inclusion of indispensable parties, 
1952-NMSC-057, 56 N.M. 647, 248 P.2d 207. 

Existing contracts are subject to the legitimate 
exercise of the police power, and a sign ordinance is 
a legitimate exercise of the city's police power. Thus, such 
an ordinance does not unconstitutionally impair the obli- 
gation of a contract. Temple Baptist Church, Inc. v. City of 
Albuquerque, 1982-NMSC-055, 98 N.M. 138, 646 P.2d 565. 

Alteration of contract by providing cost-of-living 
increases. — The governor's veto of cost-of-living in- 
creases, included in the general fund appropriation, for 
certain private employees of community based providers 
of mental health services who had contracted with the 
health and environment department, was valid. The legis- 
lature may not attempt to alter the terms of existing con- - 
tractual relationships through the appropriation process, 
State ex rel. Coll v. Carruthers, 1988-NMSC-057, 107 N.M. 
439, 759 P.2d 1380. 

The Energy Transition Act does not impair con- 
tractual or vested rights. — Where the public regula- 
tion commission (Commission) gave leave for the public 
service company of New Mexico (PNM) to issue energy — 
transition bonds of up to $361,000,000 in connection with 
the abandonment of its interests in the San Juan generat- 
ing station units one and four and to collect separate and 
non-bypassable energy transition charges from its cus- 
tomers in repayment of the bonds, pursuant to the Energy 
Transition Act (ETA), §§ 62-18-1 through 62-18-23 NMSA 
1978, and where appellants, two organizations that rep- 
resent energy consumers, claimed that energy consumers 
had contractual or vested rights in a modified stipulation 
between PNM and the Commission with respect to the 
San Juan generating station and a prior Commission de- 
cision to defer review of some issues related to the four 
corners generating station, and therefore the ETA vio- 
lates this section by interfering with those rights, appel- 
lants' claim is without merit, because appellants have not 


shown that energy consumers possessed any cognizable 
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contractual or vested rights in the referenced stipulation 
or Commission decisions. Citizens for Fair Rates & the 
Env't v. NMPRC, 2022-NMSC-010. 

Increase in workmen's compensation benefits. 
— To give amendment increasing maximum allowable 
medical benefits under workmen's compensation a ret- 
roactive effect would alter a substantial term of the 
contract existing between employer and employee at 
the time of injury, contrary to the constitutional provi- 
sions prohibiting impairment of contracts. Noffsker v. 
K. Barnett & Sons, 1963-NMSC-156, 72 N.M. 471, 384 
P.2d 1022. 

Change in accrual rate of annual vacation leave 
for public employee. — The personnel board's decision 
that juvenile probation officers transferred from the judi- 
cial branch to the executive branch should accrue annual 
leave from the time of the transfer at rates specified under 
regulations for the executive branch and not at the judi- 
cial branch rates did not constitute an unconstitutional 
infringement of the employee's contract rights given that 
the legislation governing the transfer of the officers did 
not confer the right, contractual or otherwise, to retain 
the judicial branch rates of annual leave accrual and also 
given that statutes fixing the compensation or terms of 
public employment are presumed merely to establish pub- 
lic policy subject to legislative revision and not to create 
contractual or vested rights. Whitely v. New Mexico State 
Personnel .Bd., 1993-NMSC-019, 115 N.M. 308, 850 P.2d 
1011. 

Change of definition that denied sick leave 
incentive benefit. — Where a collective bargaining 
agreement permitted employees who were. assigned 
to shift work ina twenty-four hour facility and who 
did not utilize sick leave for a calendar quarter to re- 
ceive eight hours of administrative leave; after an ar- 
bitrator decided that the sick leave incentive benefit 
did not apply only to workers who worked an assign- 
ment that constituted an unending twenty-four-hour 
coverage of the job, the state personnel board adopted 
a regulation that defined "shift work schedule" to be 
a normal work schedule assigned to an. employee as 
part of a rotating group of individuals that must’ con- 
tinuously maintain a twenty-four hour operation; and 
the union claimed that some state agencies had in the 
past given the sick leave incentive to workers working 
in a twenty-four-hour facility even when the workers 
did not work in a position requiring continuous shifts 
within a twenty-four-hour period, that the state used 
the new definition to deny the benefit to workers in 
jobs that did not require twenty-four-hour coverage, 
that the board attempted to circumvent the arbitra- 
tor's decision by adopting a definition that was the op- 
posite of the definition the arbitrator had adopted, that 
the regulation denied sick leave incentive pay that the 
state had contractually agreed to provide and had paid 
in the past, and that the regulation impaired the agree- 
ment in violation of the contract clause of the United 
States constitution’ and the New Mexico constitution, 
the union's complaint adequately pled that the regu- 
lation would substantially impair an existing contract 
right so as to make the regulation unconstitutionally 
retroactive and stated a cause of action on which relief 
could be granted. AFSCME Council 18 v., State of N.M., 
2013-NMCA-106. 

Ratification bonus payable to members of public- 
sector bargaining unit. — Where a proposed provision 
of a public-sector collective bargaining agreement pro- 
vided that upon ratification of the agreement all bargain- 
ing unit members would receive a ratification bonus of 
$500 to be paid by the first pay period after ratification 
to compensate bargaining unit members for the delay in 
implementing wage increases under the new agreement; 
and the bargaining unit members were public employees, 
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Article IV, Section 27 ‘applied to the members of the bar- 
gaining unit and payment of the bonus would violate Ar- 
ticle IV, Section 27. Nat'l Union of Hosp. & Healthcare 
Employees v. Board of Regents, 2010-NMCA-102, 149 N.M. 
107; 245 P.3d 51, cert. denied, 2010- NMCERT-010, 149 
NM. 64, 248 P.3d 1146. ; 

Payment of bounties earned. — A person earning 
bounties before law authorizing them was repealed was 
still entitled to the bounty. Hayner v. Board of Comm'rs, 
1924-NMSC-013, 29 N.M. 311, 222 P. 657. 

Lease obligations not impaired. — General ap- 
propriations bill, Laws 1971, ch. 327, directing that 
vocational rehabilitation division of the state board of 
education should relocate its office from lessor's prem- 
ises to a site more accessible to its clients, did not im- 
pair obligations of rental contract which specifically 
provided that lessee had right to terminate if directed 
by the legislature to move its offices. National Bldg. v. 
State Bd. of Educ., 1973-NMSC-053, 85 N.M, 186, 510 
P.2d 510. 

Retrospective operation of statute prescribing 
costs. — The fact that enactments awarding attorneys’ 
fees, which are valid exercises of the power to prescribe 
costs, operate retrospectively will not render them uncon- 
stitutional. Cutter Flying Serv., Inc. v, Straughan Cheovro- 
let, Inc., 1969-NMSC-182, 80 N.M. 646, 459 P.2d 350. 

Statute of limitations. — In view of saving clause 
allowing reasonable time for pursuit of actions accruing 
prior to enactment, 37-1-24 NMSA 1978, providing limita- 
tions for suits against cities, towns and villages, was not 
an unconstitutional impairment of contract. Hoover v. City 
of Albuquerque, 1954-NMSC-043, 58 N.M. 250, 270 P.2d 
386, 

Repurchase rights aiterablel — Legislature may 
at any time alter preference rights of former owners to 
repurchase property which state has acquired upon tax 
sale, because there is no contract with the former owner 
and no vested rights are disturbed. Yates v. Hawkins, 
1942-NMSC-029, 46 N.M. 249, 126 P.2d 476. 

Alteration of bank stockholders' liability. — Where 
bank stockholders' liability is changed pursuant to N.M. 
Const., art. XI, § 13, right of legislature to make the 
change has been reserved by the latter and does not vio- 
late this section. Melaven v. Schmidt, 1929-NMSC-100, 34 
N.M. 443, 283 P. 900. 

Contract with debenture holders. — Statute au- 
thorizing refund of gasoline excise taxes only out of 
surplus not necessary to payment of interest and prin- 
cipal of highway debentures did not impair obligations 
of contract between state and debenture holders. Streit 
v. Lujan, 1931-NMSC-062,:35 N.M. 672, 6 P.2d 205, ap- 
peal dismissed, 285 U.S. 527, 52 S.Ct. 405, 76 L. Ed, 924 
(1932). 

Limiting application of revenue. — Former act 
which limited the application of municipal revenue from 
public utilities did not impair obligation of contract: Drey- 
fus v. City of Socorro, 1920-NMSC-035, 26 N.M. 127, 189 
P. 878. ; 


(repealed), relating to liens of assessments for conser- 
vancy districts, did not violate this section. In re Proposed 
Middle Rio Grande Conservancy. Dist., 1925-NMSC- 058, 
31 N.M. 188, 242 P. 683.. 

No vested rights in licenses. — A liquor license is 
a privilege and not property within the meaning of the 
due process and contract clauses of state and federal con- 
stitutions, and in them licensees have no vested property 
rights. Baca v. Grisolano, 1953-NMSC-028, 57 N.M. 176, 
256 P.2d 792. 

A privilege or license to do business in a state is not 
a contract, and does not vest in the holder thereof the 
right to enforce the same under constitutional guaran- 
tees. Sovereign Camp, W.O.W. v. Casados, 21 F. Supp. 989 
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(D.N.M.), aff'd, 305 U.S. 558, 59 S. Ct. 79, 83 L. Ed. 352 
(1938). 

Privilege tax. — Former 2% privilege tax from which 
qualified benefit societies were exempted did not violate 
federal constitution, art. I, § 10, nor this section. Sovereign 
Camp, W.O.W. v. Casados, 21 F. Supp. 989 (D.N.M.), aff'd; 
305 U.S. 558, 59 S, Ct. 79, 83 L. Ed. 352 (1938). 

Prohibition on enforcement of prepayment pen- 
alty. — The prohibition on enforcement of a prepayment 
penalty in Subsection A of 48-7-19 NMSA 1978 is suffi- 
ciently justified by the significant and legitimate public 
purpose of promoting the alienability of land to withstand 
challenge under this section. Los Quatros, Inc. v. State 
Farm Life Ins, Co., 1990-NMSC-082, 110 N.M. 750, 800 
P.2d 184. 

Taxes pledged for debt. — Former 67-19-3, 1953 
Comp., violated this section and U.S. Const., art. I, § 10, 
cl, 1, insofar as it related to county, school district and mu- 
nicipal taxes, which by the Bateman Act (6-6-11 NMSA 
1978) were pledged to the payment of debts arising during 
the year for which taxes are levied. 1939-40 Op. Att'y Gen. 
39-3127. 

Retroactivity, per se, not invalid. — In the absence 
of an expressed prohibition, a law is not invalid merely 
because retroactive in operation. 1961-62 Op. Att'y Gen. 
No. 61-68. 

This constitutional inhibition is applicable to city 
ordinances as it is to state statutes. 1961-62 Op. Att'y 
Gen. No, 62-62, 

Ex post facto law defined. — An ex post facto law 
is defined as one which operating retrospectively and on 
penal or criminal matters only renders a previously inno- 
cent act criminal. 1969 Op. Att'y Gen. No, 69-10. 

The scope of the prohibition against ex post facto laws 
is limited in its application to laws of a criminal nature. 
1963-64 Op. Att'y Gen, No. 64-91, 

Bill of attainder defined. — A bill of attainder is de- 
fined as a legislative act inflicting punishment without a 
judicial trial. 1969 Op. Att'y Gen. No. 69-10, 

Law requiring corporation to change name in- 
valid. — Name of foreign corporation admitted to do 
business in state becomes part of its assets, and state 
contracts that such corporation shall have right to use 
it and may not require it to be changed, and law at- 
tempting to do so is invalid. 1931-32 Op. Att'y Gen. 
No, 31-135. 

State highway debentures issued under the law 
of 1933 are valid and are not affected by or subject to a 
referendum, as such law could not be suspended by ref- 
erendum petition from which constitution exempts laws 
providing for preservation of public peace, safety and 
health, and prohibits enactment of ex post facto law or one 
impairing obligations of: contracts. 1933-34 Op. Att'y Gen. 
No. 338-702. 

Limitations on change of party affiliation. — A 
provision which would not preclude one from seeking of- 
fice, but would merely prevent his changing of party affili- 
ation between its enactment and the next election, would 
not be an unconstitutional interference with a vested 
right. 1969 Op. Att'y Gen. No. 69-10. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 16A 
Am, Jur. 2d Constitutional Law 88 634, 655; 682. 

Retrospective modification of, or refusal to enforce, 
decree for alimony, separate maintenance, or support, 6 
A.L,.R.2d 1277, 52 A.L.R.2d 156. 

Constitutionality, construction and application of stat- 
ute or ordinance providing for reduction of pension or re- 
tirement benefit of public officer or employee because of 
independent income, 7 A.L.R.2d 692. 

. Reforestation: constitutionality of reforestation or for- 
est conservation legislation, 13 A.L.R.2d 1095. 

Attachment: contract impairment clause as affect- 

ing foreign attachment or garnishment in action by 
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nonresident against nonresident or foreign corporation 
upon a foreign cause of action, 14 A.L.R.2d 420. 

Statutes relating to sexual psychopaths, 24 A.L.R.2d 
350. 

Constitutionality of statute shifting the burden of fed- 
eral excise tax, 26 A.L.R.2d 925. 

Retrospective operation of legislation affecting estates 
by the entireties, 27 A.L.R.2d 868. 

Derivative action: application to pending action or ex- 
isting cause of action of statute regulating stockholders' 
actions, 32 A.L.R.2d 851. 

Retrospective application of statute relating to trust in- 
vestments, 35 A.L.R.2d 991. 

Validity of compulsory pooling or unitization statute or 
ordinance requiring owners or lessees of oil and gas lands 
to develop their holdings as single drilling unit and the 
like, 37 A.L.R.2d 434. 

Validity of statute or ordinance requiring real estate 
broker to procure license, 39 A.L.R.2d 606, 

Venue statute, retroactive operation and effect of, 41 
A.L.R.2d 798. 

Construction, application, and effect of constitutional 
provisions or statutes relating. to cumulative voting of 
stock for corporate directors, 43 A.L.R.2d 1322. 

Assertion of immunity as ground for removing or dis- 
charging public officer or employee, 44 A.L.R.2d 789. 

Cemetery: impairment of obligation of contract by pub- 
lic prohibition or regulation of location of, 50 A.L.R.2d 905. 

Pension law modifications, retrospective operation of, 52 
A.L.R.2d 437. 

Validity of statute making private property owner liable 
to contractor's laborers, materialmen, or subcontractors 
where owner fails to exact bond or employ other means of 
securing their payment, 59 A.L.R.2d 885. 

Validity, under state constitutions, of nonsigner provi- 
sions of Fair Trade Laws, 60 A.L.R.2d 420. 

Usury: constitutionality of retrospective operation 
of statute denying defense of usury to corporation, 63 
A.L.R.2d 929. 

Wrongful death, retroactive effect of statute changing 
manner and method of distribution of recovery or settle- 
ment for, 66 A.L.R.2d 1444. 

Burial contracts: validity of retrospective operation of stat- 
utes regulating preneed contracts for the sale or furnishing 
of burial services and merchandise, 68 A.L.R.2d 1251, 

State succession, transfer, inheritance, or estate tax 
in respect of life insurance and annuities, 73 A.L.R.2d 
157, 

Constitutionality of state legislation to reimburse pub- 
lic utilities for cost of relocating their facilities because 
of highway construction, conditioned upon federal reim- 
bursement of the state under the terms of Federal-Aid 
Highway Act (23 USC sec. 123), 75 A.L.R.2d 419. 

Public pension fund, validity and effect of retroactive 
change in rate of employee's contribution to, 78 A.L.R.2d 
1197) ’ 

Validity, and applicability to causes of action not al- 
ready barred, of a statute enlarging limitation period, 79 
A.L.R.2d 1080. ’ 

Prospective or retroactive operation of overruling deci- 
sion, 10 A\L.R.3d 1371. 

Long-arm statutes: retrospective operation of state stat- 
utes or rules of court conferring in personam jurisdiction 
over nonresidents or foreign corporations on the basis of 
isolated acts or transactions, 19 A.L.R.3d 138, 

Divorce: retrospective effect of statute prescribing 
grounds of divorce, 23 A.L.R.3d 626. 

Statutory change of age of majority as affecting preex- 
isting status or rights, 75 A.L.R.3d 228. 

Validity of statute canceling, destroying, nullifying, or 
limiting enforcement of possibilities of reverter or rights 
of re-entry for condition broken, 87 A.L.R.3d 1011. 

16A C.J.S. Constitutional Law §§ 277, 392, 411, 429. 
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Private property shall not be taken or damaged for public use without just compensation. 


Cross references, — For similar provision, see Kearny 
Bill of Rights, cl. 4. 

For the Emiment Domain Code, see 42A-1-1 NMSA 
1978 et seq. 

For the Special Alternative Condemnation Procedure, 
see 42-2-1 NMSA 1978 et seq. 

For rule governing presentment of eminent domain pe- 
tition, see Rule 1-097 NMRA. 

For jury instructions on eminent domain, see UJI 13- 
701 NMRA, 

Comparable provisions. — Idaho Const., art. I, § 14. 

Iowa Const., art. I, § 18. 

Montana Const., art. IT, § 29. 

Utah Const., art. I, § 22. 

Wyoming Const., art. I, § 33. 


ANNOTATIONS 


I. GENERAL CONSIDERATION. 
A. IN GENERAL. 
B, TAKING OR DAMAGING. 


C, PUBLIC USE. 
II. COMPENSABLE TAKINGS. 
III. NONCOMPENSABLE TAKINGS. 
IV. MEASURE OF COMPENSATION. 
V.. INVERSE CONDEMNATION, 
I. GENERAL CONSIDERATION. 
A, IN GENERAL, 


Ripeness. — Plaintiffs' facial challenge to the con- 
stitutionality of the city's animal control ordinance on 
the ground that the ordinance would result in a tak- 
ing without just compensation because the ordinance 
required owners of unsterilized companion animals 
to obtain a permit and seta limit of four intact com- 
panion animals per household was not ripe for judicial 
determination where the plaintiffs did not allege that 
they had suffered an actual economic loss as a result 
of the ordinance and that just compensation would be 
unavailable to them. Rio Grande Kennel Club v. City of 
Albuquerque, 2008-NMCA-0938, 144 N.M. 636, 190 P.3d 
1131, 

Actions under takings clause of United States 
constitution. — State constitutional sovereign immu- 
nity does not bar the rights and remedies found in the 
takings clause of the United States constitution when 
those rights and remedies are asserted against a state 
agency. The takings clause is self-executing and abrogates 
state immunity to suits for just compensation under the 
takings clause. Manning v. New Mexico Energy, Minerals 
& Natural Resources Dep't, 2006-NMSC-027, 140 N.M. 
528, 144 P.3d 87. 

State may appropriate private property under 
inherent power of eminent domain by a legislative 
act. State ex rel. Red River Valley Co, v. District Court, 
1935-NMSC-085, 39 N.M. 523, 51 P.2d 239. 

Right to recover just compensation is conferred 
on condemnee by this section, Garver v. Public Serv. Co., 
1966-NMSC-261, 77 N.M. 262, 421 P.2d 788. 

Taking or damages compensable. — In order for an 
owner to be entitled to compensation a taking is not re- 
quired - it being sufficient if there are consequential dam- 
ages. Board of Cnty. Comm'rs v. Harris, 1961-NMSC-165, 
69 N.M. 315, 366 P.2d 710. 

Jurisdiction of municipal condemnation of public 
utility. — The public utilities commission does not have 
jurisdiction over municipal condemnations of regulated 
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water and sewer utilities. United Water N.M., Inc. v. New 
Mexico Pub. Util. Comm'n, 1996-NMSC-007, 121 N.M. 
272, 910 P.2d 906. 

County can unilaterally abandon condemnation 
proceedings following the entry of a permanent order of 
entry anytime before the entry of a final judgment con- 
firming the compensation award, subject to paying com- 
pensation for the temporary taking that occurred and 
other expenses necessary to do equity. In assessing these 
damages and expenses, the court shall not award any 
damages for any reduction in value to the property based 
solely on the relocation of an adjoining road that was 
made necessary by the abandonment of the condemnation 
proceeding. In this case, because there is no permanent 
taking of the owner's property, the owner had no right to 
any incidental damages to what would have otherwise 
been the remainder of his property. County of Bernalillo v. 
Morris, 1994-NMCA-038, 117 N.M. 398, 872 P.2d 371, cert. 
denied, 117 N.M. 524, 873 P.2d 270. 

Deliberate harm required. — A property owner must 
allege and prove conduct on the part of the governmental 
actor more serious - in terms of culpability, or in terms of 
the probability of harm to an owner's property - than mere 
negligence. For an act to give rise to a claim for compen- 
sation under this section, the act must at least be one in 
which the risk of damage to the owner's property is actu- 
ally foreseen by the governmental actor, or in which it is 
so obvious that its incurrence amounts to the deliberate 
infliction of harm for the purpose of carrying out the gov- 
ernmental project. Electro-Jet Tool & Mfg, Co, v. City of Al- 
buquerque, 1992-NMSC-060, 114 N.M. 676, 845 P.2d 770. 

There is no limitation on legislature's right to 
designate agencies that shall exercise the power of emi- 
nent domain except as restricted by the constitution. State 
ex rel. State Hwy. Comm'n v. Burks, 1968-NMSC-121, 79 
N.M. 373, 448 P.2d 866. 

Public ownership of underground water constitu- 
tional. — Laws 1931, ch. 181 (72-12-1 to 72-12-10 NMSA 
1978), which declares ownership of underground waters 
to be in the public, does not violate N.M. Const., art. II, 
§§ 18 and 20, because the patents from the United States 
issued after 1866, and particularly those issued after the 
Desert Land Act of 1877, conveyed no interest in, or right 
to, the use of surface or underlying water with which 
lands could be irrigated, except such portions thereof as 
were used to reclaim the particular land applied for under 
the act. State ex rel. Bliss v. Dority, 1950-NMSC-066, 55 
N.M., 12, 225 P.2d 1007, appeal dismissed, 341 U.S. 924, 71 
S, Ct. 798, 95 L, Ed. 1356 (1951). 

Law authorizing uncompensated diversion of wa- 
ter invalid, — Section 72-5-26 NMSA 1978, insofar as it 
authorizes the delivery of water from a junior ditch into 
a senior ditch and the diversion of the water above or be- 
low without compensation to the owner of the senior ditch, 
violates this section, Insofar as it authorizes diversion of 
water from other sources, it is unobjectionable. Miller v, 
Hagerman Irrigation Co,, 1915-NMSC-069, 20 N.M. 604, 
151 P. 763. 


B. TAKING OR DAMAGING, 


Where plaintiff asserts unconstitutional taking of 
property without just compensation claim, if plain- 
tiff cannot meet the requirement that it had a protectable 
property interest, it renders the governmental action as 
a taking without just compensation moot. E. Spire Com- 
munications, Inc, v. New Mexico Pub. Regulation Comm'n, 
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392 F.3d 1204 (10th Cir, 2004), affig 269 F. Supp. 2d 1310 
(D.N.M. 2008). 

Interference with property's use. — When inter- 
ference with the use of property by its owner consists 
of actual entry upon land and its devotion to public use 
for more than a momentary period, "there is a taking 
of property in the constitutional sense, whether there 
has been any formal condemnation or not", City of Albu- 
querque v. Chapman, 1966-NMSC-212, 77 N.M. 86, 419 
P.2d 460. 

A taking may occur by a municipality providing 
service in the certified area of a public utility. — A 
taking may occur, even if a public utility does not have 
the exclusive right to furnish utilities in a certified area 
under a certificate of public convenience and necessity, 
if the public utility proves that it had established infra- 
structure and was already serving customers in the cer- 
tified area that is interfered with by a municipality. In 
the absence of any proof of tangible loss, that is, physical 
taking or stranded costs, a public utility is not entitled to 
just compensation when a municipality lawfully exercises 
its right to provide utilities in the public utility's certi- 
fied area. Moongate Water Co., Inc. v. City of Las Cruces, 
2013-NMSC-018, 302 P.3d 405. 

Municipality providing service in the certified 
area of a public utility was not a taking. — Where 
the public regulation commission issued the public 
utility a certificate of public convenience and neces- 
sity authorizing the public utility to provide water 
in an area outside the limits of the municipality; the 
municipality subsequently annexed three undeveloped 
tracts of land within the public utility's certified area, 
subdivided the land, and committed itself to provide 
water to the subdivision; because the municipality 
had not elected to become subject to the Public Utili- 
ties Act (62-1-1 NMSA 1978 et seq.), and did not have 
a population of more than 200,000, the municipality 
was not subject to the act and the public utility's cer- 
tificate of public convenience and necessity did not pre- 
vent the municipality from competing with the public 
utility in the certified area; the public utility did not 
have any infrastructure, customers or physical assets 
in the subdivision, had not incurred any costs to serve 
the subdivision, and could not serve the subdivision 
without making significant infrastructure’ improve- 
ments; and the municipality did not take any of the 
public utility's physical assets, the municipality did 
not engage in an unlawful taking of the public utility's 
property. Moongate Water Co., Inc. v. City of Las Cruces, 
2013-NMSC-018, 302 P.3d 405. 

When regulatory prohibition held not to be "tak- 
ing". — A regulation which imposes a reasonable restric- 
tion on the use of private property will not constitute a 
"taking" of that property if the regulation is; (1) reason- 
ably related to a proper purpose; and (2) does not unrea- 
sonably deprive the property owner of all, or substantially 
all, of the beneficial use of his property. Thus, if a regula- 
tion simply prohibits the use of property for purposes de- 
clared to be injurious to the health, morals, or safety of the 
community, the prohibition cannot be deemed a "taking" 
of property for the public benefit. Temple Baptist Church, 
Inc. v,. City of Albuquerque, 1982-NMSC-055, 98 N.M. 138, 
646 P.2d 565, 

Regulatory taking analysis. — Regulatory tak- 
ings may occur when government regulation prohib- 
its property owners from making use of their private 
property. It is the policy of the courts to uphold regula- 
tions intended to protect the public health, unless it is 
plain that they have no real relation to the object for 
which they were enacted. The analysis for determin- 
ing a regulatory taking requires an initial determina- 
tion of whether the exercise of the state's police power 
is reasonably related to the stated purpose; second, if 
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that relationship is reasonable, then the purpose of the 
exercise may be determinative of insulation from tak- 
ings analysis, but if the purpose does not warrant such 
insulation, claims for just compensation must be deter- 
mined under fact-specific, case-intensive scrutiny. State 
v. Wilson, 2021-NMSC-022. 

State's public health orders issued in relation to 
the COVID-19 pandemic cannot support a claim for 
just compensation. — Where petitioners filed a peti- 
tion for writ of superintending control and emergency re- 
quest for stay in response to the filing of twenty lawsuits 
brought against them by small businesses and business 
owners seeking just compensation, including lost rev- 
enues and expenses incurred due to the seizure, limitation 
and closure of their businesses pursuant to the numerous 
public health emergency orders (PHOs) issued by the gov- 
ernor of New Mexico in relation to the ongoing COVID-19 
pandemic, the PHOs' efforts, given the contagious nature 
of the virus and the concerns of variants, to reduce the 
spread of the virus are reasonably related to the public 
health emergency, and the means of the PHOs' restrictions 
are directly tied to the reasonable purpose of limiting the 
public's exposure to the potentially life-threatening and 
communicable disease, and are reasonably necessary for 
the accomplishment of reducing the transmission of the 
virus. Accordingly, the PHOs are a reasonable exercise of 
the police power to protect the public health, and a rea- 
sonable use regulation under the police power to prevent 
injury to the health of the community cannot be deemed a 
taking, and therefore cannot support a claim for just com- 
pensation under NM Const., art. II, § 20. State v. Wilson, 
2021-NMSC-022. 

Plaintiff failed to allege a regulatory takings 
claim under New Mexico law. — Where plaintiff sued 
the city of Albuquerque for takings and contract claims 
related to a change in the city's impact fee ordinance, al- 
leging that due to the changed city ordinance, fewer im- 
pact fees were assessed on new construction, the result 
of which was a diminished demand for its excess impact 


fee credits and a corresponding decrease in value of those 


credits, amounting to a taking of private property with- 
out just compensation, the district court did not err in 
dismissing plaintiffs claims for failure to state a claim 
upon which relief can be granted, because plaintiff failed 
to allege a protected property right in static market condi- 
tions for its impact fee credits, and if a claimant has no 
property right protected by the takings clause, then its 
takings claim necessarily fails, and plaintiff failed to al- 
lege a regulatory taking under New Mexico law, which 
holds that a reasonable restriction on the use of private 
property will not constitute a taking of that property if 
the regulation is reasonably related to a proper purpose 
and does not unreasonably deprive the property owner of 
all, or substantially all, of the beneficial use of the prop- 
erty. Premier Trust of Nevada, Inc, v, City of Albuquerque, 
2021-NMCA-004. 

Telephone orders standard. — State corporation 
commission's order to a telephone local exchange car- 
rier imposing a state-wide standard of zero primary or- 
ders held over 30 days did not amount to an illegal tak- 
ing of property under the federal or state constitutions, 
U.S. West Communications, Inc. v. New Mexico SCC, 
1997-NMSC-031, 123 N.M. 554, 948 P.2d 1007, 

Form not determinative. — Constitutional rights rest 
on substance, not on form; therefore, liability to pay com- 
pensation is not to be evaded by leaving title in the owner 
while depriving him of the beneficial use of the property. 
City of Albuquerque v. Chapman, 1966-NMSC-212, 77 
N.M. 86, 419 P.2d 460. 

Acquisition by prescription is not a taking and 
does not require compensation to the landowner for the 
servitude. Luevano v. Maestas, 1994-NMCA-051, 117 N.M. 
580, 874 P.2d 788. 
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No taking shown. — Where the preliminary order of 
entry was never made permanent and there was no physi- 
cal entry or disturbance of the plaintiff's possession, no 
taking occurred. State ex rel. State Hwy. Dep't v. Yurcic, 
1973-NMSC-059, 85 N.M. 220, 511 P.2d 546 (1973), modi- 
fied, County of Dona Ana v. Bennett, 1994-NMSC-005, 116 
N.M. 778, 867 P.2d 1160. 

Regulation not related to a proper purpose that 
does not deprive a property owner of all or substantially 
all beneficial use of property simply does not implicate 
an interest protected by the takings clause; thus, al- 
though a property owner may have a right to seek re- 
dress for an unlawful regulation, the method of redress 
is not a takings action. Estate of Sanchez v. County of 
Bernalillo, 1995-NMSC-058, 120 N.M. 395, 902 P.2d 
550. 

Necessity of taking not for courts. — The ques- 
tion of the necessity or expediency of a taking in emi- 
nent domain lies with the legislature and is not a 
proper ‘subject for judicial review. State ex rel. State 
Hwy. Comm'n v. Burks, 1968-NMSC-121, 79 N.M. 373, 
443 P.2d 866. 

What damages compensable. — When an injury 
complained of is not due to interference of enjoyment by 
an abutter of his frontage on a public way, or by a ripar- 
ian owner of his adjacency to a stream, and does not con- 
sist of any physical injury to property cognizable to the 
senses, there is ordinarily no damage for which the con- 
stitution requires compensation unless the injury is one 
for which a liability would have existed at common law if 
it had been inflicted without statutory authority. Aguayo 
v. Village of Chama, 1969-NMSC-005, 79 N.M. 729, 449 
P.2d 331. 

Damage to be special and direct. — Only one whose 
damage, occasioned by highway improvement, is special 
and direct as distinguished from remote ‘and consequen- 
tial, and which differs in kind from that of the general 
public, suffers a compensable injury. State ex rel. State 
Hwy. Comm'n v. Silva, 1962-NMSC-172, 71 N.M., 350, 378 
P.2d 595. 

Depreciation not always "damage". — Not every 
depreciation in the market value of land resulting from 
the proximity of a public improvement is a damage in 
the constitutional sense. Aguayo v. Village of Chama, 
1969-NMSC-005, 79 N.M. 729, 449 P.2d 331. 

Nature of damage decided case by case. — The line 
between noncompensable damage through an exercise of 
the police power, and damage for which payment must 
be made for a taking under eminent domain is one not 
easily drawn, and the supreme court has not attempted 
to state a rule of universal application, but will decide 
each case as it arises. Board of Cnty. Comm'rs v. Harris, 
1961-NMSC-165, 69 N.M. 315, 3866 P.2d 710. 

Authorized condemnor may be liable in trespass. 
— An authorized condemnor may’be liable in trespass to 
a property owner for taking more land than is reason- 
ably necessary or for causing excessive damage by the 
manner in which the taking occurs, but only when there 
is evidence of fraud, bad faith or gross abuse of discre- 
tion. North v. Public Serv. Co:,1983-NMCA-124, 101 N.M. 
222, 680 P.2d 603, cert. denied, 101 N.M. 11, 677 P.2d 624 
(1984), 

Damages for trespass when an authorized con- 
demnor is liable cover only that portion of the dam- 
age over and above what results from the taking ‘itself. 
North v. Public Serv, Co., 1988-NMCA-124, 101 N.M. 
222, 680 P.2d 603, cert. denied, 101 N.M. 11, 677 P.2d 
624 (1984). 

Santa Fe minimum wage ordinance does not consti- 
tute a taking of private property in violation of the tak- 
ings clause in this section. New Mexicans for Free Enter. 
v. City of Santa Fe, 2006-NMCA-007, 1388°N.M. 785, 126 
P.3d 1149. 
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C. PUBLIC USE. 


Taking authorized for public use only. — At the 
outset, there can be no question under the constitution 


that the taking or damaging of private property through 


eminent domain is permitted for none other than a public 
use. Kaiser Steel Corp. v. W.S. Ranch Co., 1970-NMSC-043, 
81 N.M. 414, 467 P.2d 986, superseded by statute, Santa 
Fe Southern Railway, Inc. v. Baucis Ltd. Liability Co,, 
1998-NMCA-002, 124 N.M. 480, 952 P.2d 31, 

Nature of use for courts. — Necessity and expedi- 
ency of the taking is a legislative question; whether use 
to which property is to be put is a public use is a judi- 
cial question. State ex rel. Red River Valley Co. v. District 
Court, 1935-NMSC-085, 39 N.M., 523, 51 P.2d 239. 

Private condemnation right may be created in 
private entity. — It is not unconstitutional for the leg- 
islature to create a private right of condemnation in a 
private entity, where the purpose is beneficial use of a 
vitally important natural resource. Kennedy v. Yates Pe- 
troleum Corp., 1986-NMSC-064, 104 N.M. 596, 725 P.2d 
572. 

Natural gas pipeline deemed public use. — The 
trial court was correct in concluding that a natural gas 
pipeline bore a real and substantial relation to the public 
use as required by statute and case law. Kennedy v. Yates 
Petroleum Corp., 1986-NMSC-064, 104 N.M. 596, 725 P.2d 
572. 

Beneficial use of water is public use, and condem- 
nation of a right-of-way to make the beneficial use pos- 
sible is clearly provided for in 72-1-5 NMSA 1978 and 
is constitutional. Kaiser Steel Corp. v. W.S. Ranch Co., 
1970-NMSC-043, 81 N.M. 414, 467 P.2d 986, superseded 
by statute, Santa Fe S. Ry., Inc, v. Baucis Ltd, Liability Co., 
1998-NMCA-002, 124 N.M, 480, 952 P.2d 31. 

Taking property for reservoir. — Taking property 
for a dam or reservoir to impound and conserve water 
power is a public use. State ex rel. Red River Valley Co. 
v. District Court, 1985-NMSC-085, 39 N.M. 5238, 51 P2d 
239, 

Logging railroad as public use. — This section is 
not violated by 42-1-22 NMSA 1978, authorizing taking of 
property for logging railroad for public use, the question of 
public use being left to judicial determination. Threlkeld v. 
Third Judicial Dist, Court, 1982-NMSC-041, 36 N.M. 350, 
15 P.2d 671. 

No public use in coal mining. — Insofar as Laws 
1919, ch. 109 (42-1-31 to 42-1-34, 42-1-36, 42-1-37 NMSA 
1978) impliedly declares a public use in business or. in- 
dustry of coal mining, it is violative of this section. Gallup 
Am. Coal Co. v. Gallup.S.W. Coal Co., 19835-NMSC-049, 39 
N.M. 344, 47 P.2d 414, 

No public use in relocation of nonowned ditch. — 
The relocation of borrow ditch, the use of which for purpose 
of irrigation was permissive only and subject to termina- 
tion at will, was not a matter of public interest or concern 
and the taking of the private property of defendant upon 
which to relocate a ditch, which plaintiffs had no obligation, 
duty or right to relocate, is not a public use. Board of Cnty. 
Comm'rs .v, Sykes, 1964-NMSC-183, 74 N.M. 4385, 394 P.2d 
278. 


II], COMPENSABLE TAKINGS, 


The fact that ditch commissioners are given 
the right to alter, change the location of, enlarge, 
extend or reconstruct a ditch under the conditions 
set forth in 73-2-56 NMSA 1978 cannot be construed 
as giving them authority to take private property for 
these uses without just compensation, contrary to this 
section, and without regard to requisite procedures. _ 
Marjon v. Quintana, 1971-NMSC-045, 82 N.M. 496, 484 
P.2d 338. 
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Access to highway which landowners abut is 
property right of which they cannot be deprived with- 
out just compensation. State ex rel. State Hwy. Comm'n v. 
Mauney, 1966-NMSC-035, 76 N.M. 36, 411 P.2d 1009. 

Defendants, as owners of real estate abutting on a high- 
way, have a right of access - the right of ingress and egress 
to and from their property - which is a property right - a 
special interest of which they cannot be deprived with- 
out just compensation. State ex rel, State Hwy, Comm'n v, 
Silva, 1962-NMSC-172, 71 N.M. 350, 378 P.2d 595. 

Lowering of highway grade. — Depreciation in 
value of property by 20 inch lowering of grade of highway 
on which property abutted was compensable. Board of 
Cnty. Comm'rs v. Harris, 1961-NMSC-165, 69 N.M. 315, 
366 P.2d 710, 

Not every change of highway grade would be compen- 
sable. It must be a material change, and one which causes 
consequential damage. Board of Cnty. Comm'rs v. Harris, 
1961-NMSC-165, 69 N.M. 315, 366 P.2d 710. 

Inclusion of private land in game refuge damag- 
ing. — The inclusion of private land within a game man- 
agement area for the purpose of providing a place for 
migratory birds "to rest and feed unmolested" may result 
in consequential damage to the owner of private land in- 
cluded therein, contrary to this section, even though there 
was no actual taking of any part of the land itself. Allen 
v. McClellan, 1965-NMSC-094, 75 N.M. 400, 405 P.2d 405, 
appeal after remand, 1967-NMSC-114, , 77 N.M. 801, 427 
P.2d 677 (holding that game commission could not include 
private land within game refuge without consent of own- 
ers or acquisition in lawful manner), overruled by New 
Mexico Livestock Bd. v. Dose, 1980-NMSC-022, 94 N.M. 68, 
607 P.2d 606. 

No duty on owner to minimize damage by har- 
vesting crops. — Contention of game commission that 
at time of year when Canada geese arrive in New Mex- 
ico, crops should have been harvested and removed from 
fields so that enforced resting and feeding places would 
not constitute consequential damaging of private prop- 
erty without just compensation was without merit, as no 
requirement of law requires the owner of private land to 
remove his crops at any particular time. Allen v, McClel- 
lan, 1965-NMSC-094, 75 N.M. 400, 405 P.2d 405, appeal 
after remand, 1967-NMSC-114, 77 N.M. 801, 427 P.2d 677 
(holding that game commission could not include private 
land within game refuge without consent of owners or 
acquisition in lawful manner), overruled by New Mexico 
Livestock Bd. v. Dose, 1980-NMSC-022, 94 N.M, 68, 607 
P.2d 606. 

Construction of utility lines. — Power utility con- 
structing lines on private property had the duty to 
properly construct its lines and the obligation to justly 
compensate for the taking. Garver v. Public Serv. Co., 
1966-NMSC-261, 77 N.M. 262, 421 P.2d 788. 

Fixing of reasonable rates mandated. — Private 
property may not be taken for public use without just 
compensation, and thus the failure of a regulatory com- 
mission to provide for rates that would provide a fair 
and reasonable rate of return (one that was compen- 
sable) constituted a violation of due process. Mountain 
States Tel. & Tel. Co. v. New Mexico State Corp. Comm'n, 
1977-NMSC-032, 90 N.M. 325, 563 P.2d 588. 

Failure to increase rates as confiscation. — When 
it became obvious that the decision of the commission on 
new rates would be delayed and the company would suf- 
fer irreparable loss of revenue in the interim, failure to 
increase the rates was an unconstitutional confiscation 
of the company's property without» due process of law. 
Mountain States Tel. & Tel. Co. v. New Mexico State Corp. 
Comm'n, 1977-NMSC-032, 90 N.M. 325, 563 P.2d 588. 

Substitution of franchises. — Where telephone 
company was operating under 99-year franchise le- 
gally granted by county commissioners, it could not be 
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compelled to accept new franchise from municipality 
imposing additional terms and burdens not contained in 
the original franchise; such compulsion would impair the 
obligation of contract and would take company's prop- 
erty without due process. Mountain States Tel. & Tel. Co. 
v. Town of Belen, 1952-NMSC-053, 56 N.M. 415, 244 P.2d 
1112. 

Effect on city's liability of "dedication" after tak- 
ing. — Where city had already occupied a 35-foot strip 
and put it to beneficial use under court authority, the filing 
of a plat by:defendants showing public dedication of said 
strip did not relieve the city of liability to pay compensa- 
tion therefor, as the defendants could no longer alienate it 
at this point; nor did the fact that condemnation had not 
yet been entered change the result. City of Albuquerque 
v. Chapman, 1966-NMSC-212, 77 N.M. 86, 419 P.2d 460. 

Taking of public property used in proprietary ca- 
pacity compensable. — Public property held and used 
in a proprietary capacity may not be taken for another 
public use without payment of just compensation. Silver 
City Consol. Sch. Dist. No. 1 v. Board of Regents of N.M.W. 
Coll,, 1965-NMSC-035, 75 N.M. 106, 401 P.2d 95. 

Municipal park lands not to be taken without 
compensation. — State highway commission [state 
transportation commission] may not occupy and use 
municipal park lands, the establishment and mainte- 
nance of which is a:corporate or proprietary function, 
for highway purposes without payment of compensation. 
State ex rel. State Hwy. Comm'n v. City of Albuquerque, 
1960-NMSC-110, 67 N.M. 383, 355 P.2d 925. 

Restrictive covenants are equitable easements and 
compensable property interests protected by this section. 
Leigh v. Village of Los Lunas, 2005-NMCA-025, 187 N.M. 
119, 108 P.3d 525. 

Compensation for highway use legislatively man- 
dated. — The legislature has indicated an intent that 
compensation should be paid when public property is 
condemned for highway purposes, including property be- 
ing used for a governmental as well as a proprietary pur- 
pose, State ex rel, State Hwy. Comm'n v. Board of Cnty. 
Comm'rs, 1963-NMSC-074, 72 N.M. 86, 380 P.2d 830. 


III]. NONCOMPENSABLE TAKINGS. 


No compensation guaranteed government prop- 
erty under constitution. — Property owned by county 
and utilized in connection with county courthouse and 
county hospital, being public property used for govern- 
mental purposes, is not guaranteed compensation un- 
der this constitutional provision. State ex rel. State Hwy. 
Comm'n v. Board of Cnty. Comm'rs, 1963-NMSC-074, 72 
N.M. 86, 380 P.2d 830. 

Legislature may exercise control over property acquired 
by an agency of the state for the performance of a strictly 
public duty, devolved upon it by law, by requiring the state 
agency or governmental subdivision to transfer such prop- 
erty to another agency of the government to be devoted 
to a strictly public purpose without receiving compensa- 
tion therefor, Silver City Consol. Sch. Dist. No, 1 v. Board 
of Regents of N.M.W. Coll., 1965-NMSC-035, 75 N.M, 106, 
401 P.2d 95 (upholding provisions of former law requir- 
ing state institution to convey property once used for high 
school to school district). 

No special damage in closing portion of highway. 
— One whose property abuts upon a road or highway, a 
part of which is closed or vacated, has no special damage 
(unless his lands abut upon the closed portion thereof) 
if there remains a reasonable access to the main high- 
way system. State ex rel. State Hwy. Comm'n v. Silva, 
1962-NMSC-172, 71 N.M. 350, 378 P.2d 595. 

Fact that defendants' travel to main highway system 
could be in only one direction and that the traveling 
public would find it less convenient to reach defendants’ 
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premises was a common injury inevitable in the build- 
ing of highways. State ex rel. State Hwy. Comm'n v. Silva, 
1962-NMSC-172, 71 N.M. 350, 378 P.2d 595. 

No special damage in obstructing portion of high- 
way. — An obstruction placed in a highway by public au- 
thority and reasonably necessary for the protection of the 
public is not a special injury to an abutting landowner. 
State ex rel. State Hwy. Comm'n v, Silva, 1962-NMSC-172, 
71 N.M. 350, 378 P.2d 595. 

Where defendants' right of access to the road upon 
which their property abutted had not been affected, al- 
though it had been obstructed some 800 feet north of 
their property, preventing further travel in that direc- 
tion, such injury, suffered in common with the general 
public was not compensable, State ex rel. State Hwy. 
Comm'n v. Silva, 1962-NMSC-172, 71 N.M. 350, 378 P.2d 
5965. 

No right in abutting landowners to direct ac- 
cess. — Abutters have a right of access to the public 
roads system, but it does not necessarily follow that 
they have a right of direct access to the main-traveled 
portions thereof. State ex rel. State Hwy. Comm'n v. 
Danfelser, 1963-NMSC-138, 72 N.M. 361, 384 P.2d 241, 
cert, denied, 375 U.S. 969, 84 S. Ct. 487, 11 L. Ed, 2d 
416 (1964). 

Defendants never had direct access to a new highway, 
constructed upon a different location, and were not enti- 
tled to direct access to it. State ex rel. State Hwy. Comm'n 
v. Silva, 1962-NMSC-172, 71 N.M. 850, 378 P.2d 595. 

No right to be free of mere inconvenience. — Mere 
inconvenience resulting from the closing of streets or roads 
does‘not give rise to a legal right in one so inconvenienced, 
when another reasonable, although perhaps not equally 
accessible, means of ingress and egress is afforded. State 
ex rel. State Hwy. Comm'n v, Brock, 1968-NMSC-165, 80 
N.M. 80, 451 P.2d 984; State ex rel, State Hwy. Comm'n v, 
Silva, 1962-NMSC-172, 71 N.M. 350, 378 P.2d 595. 

Circuity of travel noncompensable where reason- 
able access afforded. — Once reasonable access is given 
to the main highway system by means of frontage roads, 
any circuity of travel occasioned by the loss of direct in- 
gress and egress is noncompensable. State ex rel. State 
Hwy. Comm'n v. Brock, 1968-NMSC-165, 80 N.M. 80, 451 
P.2d 984, 

Circuity of travel, as long as it is not unreasonable, and 
any loss in land value by reason of the diversion of ex+ 
press traffic, are noncompensable. State ex rel. State Hwy. 
Comm'n v. Danfelser, 1963-NMSC-188,'72 N.M, 861, 384 
P.2d 241, cert. denied, 375 U.S. 969, 84 S. Ct. 487, 11 L. Ed. 
2d 416 (1964). 

No vested interest in traffic flow. — A landowner, 
abutting on a public highway, enjoys no vested interest 
in the flow of public travel past his premises, and is not 
entitled to compensation for depreciation in his property 
value or loss of business resulting from diversion of traffic 
by the opening of a new highway. State ex rel. State Hwy. 
Comm'n v, Silva, 71 N.M. 350, 878 P.2d 595 (1962). 

Loss of business from diversion of traffic noncom- 
pensable, — Landowner is not entitled to compensation 
for loss of business resulting from diversion of traffic by 
opening of more convenient route, since owner enjoys no 
vested interest in flow of public travel. Board of Cnty. 
Comm'rs v. Slaughter, 1945-NMSC-019, 49 N.M, 141, 158 
P.2d 859. 

Even though a new road traverses a portion of claim- 
ant's land for which compensation is awarded, he is not 
entitled to judgment for consequential damages result- 
ing from diversion of traffic. Board of Cnty. Comm'rs v. 
Slaughter, 1945-NMSC-019, 49 N.M. 141, 158 P.2d 859, 

Loss of business or of prospective business, because 
the traveling public cannot reach a roadside business 
establishment as readily as before, due to restriction of 
direct access, amounts only to a diversion of traffic and 
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is noncompensable. State ex rel. State Hwy. Comm'n v, 
Brock, 1968-NMSC-165, 80 N.M. 80, 451 P.2d 984. 

Temporary interference from construction. — In 
New Mexico a condemnee may not recover damages by 
way of expenses or loss of business for temporary inconve- 
nience, annoyance or interference with access occasioned 
by construction, unless the period of construction was un- 
duly long or the conduct of the condemnor causing the loss 
was unreasonable, arbitrary or capricious. State ex rel, 
State Hwy. Dep't v. Kistler-Collister Co., 1975-NMSC-039, 
88 N.M. 221, 539 P.2d 611. 

Destruction of contaminated food not compen- 
sable. — The state is not required to make compensation 
when it seizes and destroys food found to be contaminated 
within the provisions of the New Mexico Food Act. State v. 
44 Gunny Sacks of Grain, 1972-NMSC-033, 83 N.M. 755, 
497 P.2d 966. 

The right to seize and destroy unfit or impure foods is 
predicated upon the police power, and does not fall within 
this section, which deals with takings "for public use", 
which is to say, by eminent domain. State v. 44 Gunny 
Sacks of Grain, 1972-NMSC-033, 83 N.M. 755, 497 P.2d 
966. 

Forfeiture under drug laws. — Forfeiture under for- 
mer Narcotic Drug Act of tractor and trailer used in trans- 
portation of amphetamines did not constitute the taking 
of property without just compensation. State v. One 1967 
Peterbilt Tractor, 1973-NMSC-025, 84 N.M. 652, 506 P.2d 
1199. 

Tax for street improvements. — A tax to pay off 
bonds issued ‘for special street improvements does not 
constitute taking of private property for public use with- 
out just compensation as contemplated under this section. 
Stone v. City of Hobbs, 1950-NMSC-032, 54 N.M. 2387, 220 
P.2d 704. 

Tax sale. — Acquisition of property by state througte 
tax sale procedure is not a taking of private property 
for public use as contemplated by this section. Yates v. 
Hawkins, 1942-NMSC-029, 46 N.M. 249, 126 P.2d 476, 

Zoning. — As a valid exercise of the police power, zon- 
ing is not a compensable taking, even when it results in 
a substantial reduction in the value of property; any in- 
cidental economic loss involved is merely the price of liv- 
ing in a modern enlightened and progressive community. 
Only if governmental regulation deprives the owner of all 
beneficial use of his property will it be unconstitutional. 
Miller v. City of Albuquerque, 1976-NMSC-052, 89 N.M. 
503, 554 P.2d 665. 

Treatment of electric utility's interest in generat- 
ing facility. — Exclusion of an electric utility's interest 
in a generating facility from its rate base, coupled with 
the public service commission's refusal to decertify the 
facility, did not violate the due process provisions or the 
takings clauses of the New Mexico and United States 
constitutions. Public Serv. Co. v. Public Serv. Comm'n, 
1991-NMSC-083, 112 N.M. 379, 815 P.2d 1169. 

Relocation of gas lines, — The state highway 
commission [state transportation commission] had no 
obligation to reimburse defendant utility for cost of 
relocating its gas lines because of widening and im- 
proving of state highway as it involved no damage to 
or taking of the property of the utility as contemplated 
by this section. State Hwy. Comm'n v. Southern Union 
Gas Co., 1958-NMSC-124, 65 N.M. 84, 332 P.2d 1007, 
75 A.L.R.2d 408, overruled by, State ex rel. City of Al- 
buquerque v. Lavender, 1961-NMSC-096, 69 N.M. 220, 
365 P.2d 652. 

Plugging and repairing wells. — Abatement of 
public nuisance under statute by plugging and repair- 
ing artesian wells, when owner fails to do so after notice, 
does not violate this section, since common-law right 
summarily to abate a nuisance is not in conflict with a 
constitutional provision protecting rights to property. 
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Eccles v. Ditto, 1917-NMSC-062, 23 N.M. 235, 167 P. 726, 
1918B L.R.A. 126. 

Location of treatment plant. — Mere location of a 
treatment plant in the neighborhood of plaintiffs' land 
gives rise to no cause of action unless it is a nuisance per 
se, which, generally speaking, a sewage disposal plant is 
not. Aguayo v. Village of Chama, 1969-NMSC-005, 79 N.M. 
729, 449 P.2d 3381. 

Termination of permissive use of ditch. — Where 
use by a party of a ditch classified for irrigation by the 
irrigation district was permissive only, use for such pur- 
pose was subject to termination at will and vested in such 
party no property right as against the public. Board of 
Cnty. Comm'rs v. Sykes, 1964-NMSC-183, 74 N.M. 435, 
394 P.2d 278. 

"Amortization" as constitutional alternative to 
just compensation. — If an amortization period is rea- 
sonable, it is a constitutional means for municipalities to 
terminate nonconforming uses and, as such, is a consti- 
tutional alternative to just compensation. Temple Baptist 
Church, Inc. v. City of Albuquerque, 1982-NMSC-055, 98 
N.M. 188, 646 P.2d 565. 

"Amortization" does not connote a requirement of com- 
pensation, but merely suggests that a sign owner or user 
is put on notice that he has a certain period of time in 
which to make necessary adjustments to bring his non- 
conforming structure into conformity with a sign ordi- 
nance. Temple Baptist Church, Inc, v- City of Albuquerque, 
1982-NMSC-055, 98 N.M. 138, 646 P.2d 565. 

Expenses of defending discontinued condemna- 
tion suit. — In the absence of bad faith or unreasonable 
delay upon the part of the party instituting condemna- 
tion proceedings which are ultimately discontinued, the 
owner is not constitutionally entitled to recover expenses 
and losses suffered during their pendency. State ex rel. 
State Hwy. Dep't v. Yurcic, 1973-NMSC-059, 85 N.M. 220, 
511 P.2d 546, modified, County of Dona Ana v. Bennett, 
1994-NMSC-005, 116 N.M. 778, 867 P.2d 1160. 


IV. MEASURE OF COMPENSATION. 


Excess construction costs incurred for temporary 
physical taking. — The measure of damages for a tem- 
porary, but total, physical taking of a commercial property 
in the early stages of the construction of a project on the 
property may include, as a separate element of damages, 
the excess construction costs directly related to the inter- 
ruption of the construction project that would not have 
been incurred but for the condemnor's interference with 
the owners' loss of possession and use of the property and 
may include, as a separate element of damages, reason- 
able expenditures demonstrably aimed at reducing the 
losses suffered by the owner. Primetime Hospitality, Inc. v. 
City of Albuquerque, 2007-NMCA-129, 142 N.M. 663, 168 
P. 3d 1087, rev'd, 2009-NMSC-011, 146 N.M. 1, 206 P.3d 
112, 49 A.L.R. 6th 765. 

Fair rental value for temporary physical taking. 
— The measure of damages for a temporary, but total, 
physical taking of a commercial property in the early 
stages of the construction of a project on the property 
may include, as a separate element of damages, the rental 
value of the property for the period of delay. Primetime 
Hospitality, Inc. v, City of Albuquerque, 2007-NMCA-129, 
142 N.M. 663, 168 P. 3d 1087, rev'd, 2009-NMSC-011, 146 
N.M. 1, 206 P.3d 112, 49 A.L.R. 6th 765. 

The constitution does not mandate attorney fees 
in inverse condemnation cases, Primetime Hospitality, Inc. 
v. City of Albuquerque, 2007-NMCA-129, 142 N.M. 663, 
168 P. 3d 1087, rev'd, 2009-NMSC-011, 146 N.M. 1, 206 
P.3d 112, 49 A.L.R. 6th 765. 

Credit for contribution in aid of construction. 
— The contribution in aid of construction that a school 
district paid a regulated public utility for a water line 
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extension to receive water service cannot be credited 
against the amount awarded to the utility in an action 
by the school district to acquire the water line extension 
by eminent domain. Moriarty Mun. Sch. Dist. v. Thunder 
Mountain Water Co., 2006-NMCA-135, 140 N.M. 612, 145 
P.3d 92, aff'd, 2007-NMSC-031, 141 N.M. 824, 161 P.3d 
869. 

"Just" compensation. — "Just" compensation can only 
mean that the framers of the constitution intended that 
a fair and reasonable amount of compensation should 
be awarded; it follows that the compensation must be 
fair and just to both sides. Board of Comm'rs v. Gard- 
ner, 1958-NMSC-047, 57 N.M. 478, 260 P.2d 682, su- 
perseded by statute, Yates Petroleum Corp. v. Kennedy, 
1989-NMSC-039, 108 N.M. 564, 775 P.2d 1281. 

Balance between damages and benefits. — Com- 
pensation is had when the balance is struck between the 
damages and the benefits conferred on him by the act com- 
plained of. Board of Comm'rs v. Gardner, 1953-NMSC-047, 
57 N.M. 478, 260 P.2d 682, superseded by statute, Yates 
Petroleum Corp. v. Kennedy, 1989-NMSC-039, 108 N.M. 
564, 775 P.2d 1281. 

"Fair market value" explained. — "Fair market 
value" which includes in its determination all relative ele- 
ments of injury and benefit received by the landowner is 
theoretically what a willing seller would take and a will- 
ing buyer offer, but as a willing seller is usually lacking in 
condemnation cases, the court has a special responsibil- 
ity for seeing that the seller receives what is honestly due 
him, as well as for making sure that under the pressure of 
compulsion the seller does not gouge the public for more 
than his property is reasonably worth. Board of Comm'rs 
v. Gardner, 1953-NMSC-047, 57 N.M. 478, 260 P.2d 682, 
superseded by statute, Yates Petroleum Corp. v. Kennedy, 
1989-NMSC-039, 108 N.M. 564, 775 P.2d 1281, 

Value based on highest and best use. — The'value of 
the property is determined by considering not merely the 
uses to which it was applied at 'the time of condemnation, 
but the highest’ and best uses to which it could be put. 
Determination of the highest and best use should be made 
with regard ‘to the existing business or wants of the com- 
munity, or such as may be reasonably expected in the im- 
mediate future. City of Albuquerque v. PCA-Albuquerque 
#19, 1993-NMCA-048, 115 N.M. 739, 858 P.2d 406. 

"Before and after" rule. — The so-called "before and 
after" rule, whereby the owner of property is entitled 
to recover as compensation the amount the fair mar- 
ket value of his property is depreciated by the taking, 
is applicable where damage to property results from a 
change in grade of the abutting highway. Board of Cnty. 
Comm'rs v. Harris, 1961-NMSC-165, 69 N.M. 315, 366 
P.2d 710. 

All elements of damage to be considered. — De- 
nial of right to have all elements of damage resulting from 
condemnation considered in arriving at award would be 
of questionable constitutionality as permitting the tak- 
ing or damaging of property without the payment of just 
compensation. State ex rel. State Hwy. Comm'n v. Chavez, 
1969-NMSC-072, 80 N.M. 394, 456 P.2d 868. 

Dual responsibilities of state commission in eval- 
uating damages. — This section makes it the respon- 
sibility of the highway commission not only to see that 
land necessary for public highways is obtained at a price 
fair to the public, but also to see'that the property owner 
is fairly compensated; since the commission is a public 
body charged with these two responsibilities, there is no 
valid reason why use by a condemnee of the opinion of an 
expert employed by the commission and paid from public 
funds is ‘unfair to the commission. State ex rel. State Hwy, 
Comm'n v, Steinkraus, 1966-NMSC-184, 76 N.M. 617, 417 
P.2d 431. 

When frustration of future plans compensable. — 
While mere frustration of owner's hopes or plans for the 
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future is a noncompensable element of damages, this is 
not the same as compensation based on planned future 
uses for which the property is adaptable by reason of lo- 
cation, state of improvement or other special elements of 
value inherent therein. State ex rel. State Hwy, Dep't v. 
Kistler-Collister Co., 1975-NMSC-089, 88 N.M. 221, 539 
P.2d 611, 

Plans for future properly considered. Where 
property was already developed for commercial uses with 
definite plans and provisions in the existing structure 
having been made for the future development of the prop- 
erty for these uses, the trial court properly received into 
evidence these architectural plans and testimony relative 
thereto, and the consequent uses to which the property 
could be put were properly considered in arriving at ap- 
praisals of the damages suffered in taking of a portion 
of the property. State ex rel. State Hwy. Dep't v. Kistler- 
Collister Co., 1975-NMSC-039, 88 N.M. 221, 539 P.2d 611. 

Alternate uses also relevant, — While it was proper 
for the jury in fixing damages to consider owner's plans for 
development of the property, the jury was also entitled to 
consider alternate plans for commercial development, as 
well as evidence of other uses for which the property was 
suitable or adaptable, -in determining its before and after 
fair market value. State ex rel. State Hwy. Dep't v. Kistler- 
Collister Co., 1975-NMSC-039, 88 N.M. 221, 539 P.2d 611. 

Compensation to be determined even after de- 
fault judgment. — Under 42-2-14 NMSA 1978, part of 
the act establishing special alternative condemnation 
procedure, after entry of default by the clerk, the court 
shall conduct a hearing and determine the amount of just 
compensation due; this is in recognition of this section, 
which provides that property shall not be taken or dam- 
aged without just compensation. Board of Cnty, Comm'rs 
v. Boyd, 1962-NMSC-090, 70 N.M. 254, 872 P.2d 828. 

Appraisal of damages caused by conservancy dis- 
trict. — Provision of Conservancy Act (73-17-18 NMSA 
1978) providing for appraisal and hearing regarding dam- 
ages to property caused by conservancy district pertain- 
ing.to appraisal of damages has reference to damages 
to property in the sense employed in eminent domain 
proceedings. Zamora v. Middle Rio Grande Conservancy 
Dist., 1940-NMSC-030, 44 N.M. 364, 102 P.2d 678. 

Allowance of interest from date of condemnation 
petition was essential to just compensation under the 
circumstances, even though condemnees may have been 
responsible for first continuance, State ex rel. State Hwy. 
Comm'n v. Peace Found., Inc,, 1968-NMSC-173, 79 N.M. 
576, 446 P.2d 443. 

There is no constitutional requirement for pay- 
ment in advance for the property taken. Timberlake v. 
Southern Pac. Co., 1969-NMSC-148, 80 N.M. 770, 461 P.2d 
903. 

This section does not require payment in advance of the 
taking or damage, State Hwy. Comm'n vy. Ruidoso Tel. Co., 
1963-NMSC-150, 73 N.M. 487, 389 P.2d 606. 

Constitution does not require advance compensa- 
tion for damaging private property in 'improvement of 
state highway. State Hwy. Comm'n v. Ruidoso Tel. Co., 
1963-NMSC-150, 73 N.M. 487, 389 P.2d 606; Summerford 
v. Board of Cnty. Comm'rs, 1981-NMSC-014, 35 N.M. 374, 
298 P. 410. 

Date of taking. — Clearly and logically the date of 
taking, whether partial or whole, was the date on which 
the condemnor became vested with the legal right to 
possession, dominion and control over the real estate be- 
ing condemned. State ex rel. State Hwy. Dep't v. Yurcic, 
1973-NMSC-059, 85 N.M. 220, 511 P.2d 546, modified, 
County of Dona Ana v. Bennett, 1994-NMSC-005, 116 N.M. 
778, 867 P.2d 1160. 

Restrictive covenant. Measure of compensa- 
tion for taking restrictive covenant is the difference be- 
tween the fair market value of the lot benefitted by the 
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restrictive covenant immediately before the taking and 
the value of the lot immediately after the taking. Leigh 
v. Village of Los Lunas, 2005-NMCA-025, 137 N.M. 119, 
108 P.3d 525. 

Taking of restrictive covenant occurred not when mu- 
nicipality purchased burdened lot, but when municipal- 
ity began construction of improvements in violation 
of restrictive covenants. Leigh v. Village of Los Lunas, 
2005-NMCA-025, 137 N.M. 119, 108 P.3d 525, 

Awards improper. — Awards in condemnation pro- 
ceeding which were far below and outside the bounds of 
the testimony of any witness were improper. AT & T Co, v, 
Walker, 1967-NMSC-049, 77 N.M. 755, 427 P.2d 267. 


V. INVERSE CONDEMNATION, 


Factors to determine if pre-condemnation pub- 
licity and planning constitutes a taking. — To 
determine whether pre-condemnation publicity and 
planning constitute a taking, a court must consider 
whether the government had publicly announced a 
present intention to condemn the property in question 
and whether the government has done something that 
substantially interferes with the landowner's use and 
enjoyment of its property. Santa Fe Pacific Trust, Inc. 
v, City of Albuquerque, 2014-NMCA-093, cert. granted, 
2014-NMCERT-008. 

Publicity surrounding proposed condemnation 
was not a taking. — Where two mayors publicly tar- 
geted plaintiffs property as a potential location for an 
event arena; the municipality had informed plaintiff that 
plaintiffs property would be taken for that purpose; the 
municipality adopted a development plan that included 
the goal of constructing an event arena on a site that in- 
cluded plaintiffs property and began a process to deter- 
mine the feasibility of constructing the event arena; the 
municipality issued a request for information and a re- 
quest for proposals that included plaintiffs property and 
publicly announced the proposed project; the municipality 
attempted to purchase the property from plaintiff; local 
newspapers published many articles about the proposed 
project that mentioned plaintiff's property as a potential 
site; the municipal council never approved the acquisition 
or condemnation or appropriated funding for construction 
of an arena; some potential buyers and tenants of plain- 
tiffs property were deterred by the possibility of immi- 
nent condemnation; and plaintiff sued the municipality 
for inverse condemnation alleging that plaintiff lost po- 
tential sales and leases because of the publicity surround- 
ing the municipality's plan to condemn plaintiff's prop- 
erty, plaintiff failed to establish an inverse condemnation 
under the takings clause of the Fifth Amendment and 
under the New Mexico constitution and statutory law be- 
cause the municipality's planning activities, which never 
came to fruition, did not prevent plaintiff from possessing 
the property or from using it. Santa Fe Pacific Trust, Inc. 
v. City of Albuquerque, 2014-NMCA-0938, cert. granted, 
2014-NMCERT-008. 

No constitutional right to sue state. — Contention 
that this section necessarily implies consent to sue the 
state if private property is taken or damaged by a state 
agency or subdivision without compensation is expressly 
rejected. State ex rel. Board of Cnty. Comm'rs v. Burks, 
1965-NMSC-020, 75 N.M. 19, 399 P.2d 920. 

Remedy of inverse condemnation explained. — 
If property has been actually taken or damaged for pub- 
lic use, and the person or agency taking or damaging the 
same for such purpose has failed for some reason to pro- 
ceed by condemnation proceedings to exercise the power 
of eminent domain, though vested with that right, the 
remedy of inverse condemnation is available to secure 
the recovery of just compensation. Garver v. Public Serv. 
Co., 1966-NMSC-261, 77 N.M. 262, 421 P.2d 788. 
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Actual taking not required for compensation. — 
In order for an owner of private property to be compen- 
sated, an actual taking of the property is not required; it is 
sufficient if there are consequential damages. Public Serv. 
Co, v. Catron, 1982-NMSC-050, 98 N.M. 134, 646 P.2d 561. 

Exclusive nature of remedy. — Landowners could 
not recover for the alleged trespasses upon the premises, 
and their only remedy, if any, was limited to a recovery of 
just compensation for property taken or damaged for pub- 
lic use by an action in the nature of inverse condemnation. 
Garver v, Public Serv. Co., 1966-NMSC-261, 77 N.M. 262, 
421 P.2d 788. 

Damage must affect right of landowner separate 
from right of public. — In order to be compensated, 
damage to property must affect some right or interest 
which the landowner enjoys and which is not shared. or 
enjoyed by the public generally. The damage must be 
different in kind, not merely in degree, from that suf- 
fered by the public in general, Public Serv. Co, v. Catron, 
1982-NMSC-050, 98 N.M. 134, 646 P.2d 561. 

For inverse condemnation to be based upon a "damage", 
a property owner must suffer some compensable injury 
that is not suffered by the public in general. Estate of San- 
chez v. County of Bernalillo, 1995-NMSC-058, 120 N.M. 
395, 902 P.2d 550. 

Right to sue for damage caused by highway con- 
struction, — Constitutional right of compensation for 
damaging private property by construction or improve- 
ment of state highway may be enforced by civil action 
against party liable therefor. Summerford v. Board of 
Cnty. Comm'rs, 1981-NMSC-014, 35. N.M. 374, 298 
P. 410, 

Where private property has been damaged through the 
methods followed or adopted in the design, construction 
or maintenance of a public highway, it constitutes damage 
for a public use for which adequate compensation is guar- 
anteed to the owner by this section, and for which a county 
is subject to suit. Wheeler v, Board of Cnty. Comm'rs, 74 
N.M, 165, 391 P.2d 664 (1964). 

Counties are liable under the statutes to damages 
for lands taken for highway purposes by them or with 
their acquiescence. Mesich v. Board of Cnty. Comm'rs, 
1942-NMSC-054, 46 N.M. 412, 129 P.2d 974. 

Members of state highway commission [state 
transportation commission] were not personally li- 
able for compensation for cutting off ingress and egress 
to and from land by erecting viaduct on state highway 
without prior ascertainment and settlement of damages. 
Summerford v. Board of Cnty, Comm'rs, 1931-NMSC-014, 
35 N.M. 374, 298 P. 410. 

Action maintainable by purchaser. — A person who 
holds interest in land under contract of sale may main- 
tain an action for compensation. Mesich v. Board of Cnty. 
Comm'rs, 1942-NMSC-054, 46 N.M. 412, 129 P.2d 974. 

No action for interference with television recep- 
tion. — The fact that an adjoining electrical transmission 
line will interfere with radio and television reception fails 
to state a cause of action for inverse condemnation, Pub- 
lic Serv, Co, v. Catron, 1982-NMSC-050, 98 N.M, 1384, 646 
P.2d 561, 

No action for unsightly structure. — Damages can- 
not be recovered because of the unsightly character of a 
structure, and aesthetic considerations are not compen- 
sable in the absence of a legislative provision. Public Serv. 
Co, v. Catron, 1982-NMSC-050, 98 N.M. 134, 646 P.2d 561. 

No action for noise. — Damages in inverse condem- 
nation from noise are not allowed, Public Serv. Co, v. Ca- 
tron, 1982-NMSC-050, 98 N.M. 134, 646 P.2d 561. 

Scope of section. — Constitutional provision that pri- 
vate property shall not be taken for public use without 
just compensation applies only to property taken under 
the power of eminent domain. 1959-60 Op. Att'y Gen. 
No, 60-70. 
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When compensation unnecessary. — Municipality 
is immune from constitutional requirement of compen- 
sating for injury to or "taking" of property only in the 
reasonable exercise of the police power, to the extent that 
it is required or necessary in order to advance the best 
interests of society in general. 1959-60 Op. Att'y Gen. 
No. 60-70. 

Applicability of federal case law. — In view of the 
fact that the provisions of N.M. Const., art. II, § 18, con- 
cerning due process and this section, concerning the tak- 
ing of private property without just compensation, are 
worded exactly as those contained in U.S. Const., amend. 
V, the holdings of the United States supreme court may 
be applicable to issues thereunder. 1968 Op. Att'y Gen. 
No. 68-09. 

Graduated income. tax valid. — Graduated income 
tax does not violate N.M. Const., art. II, § 18, or this sec- 
tion. 1968 Op. Att'y Gen. No. 68-09. 

"Taking" defined. — "Taking" may be defined as en- 
tering upon private property for more than a momentary 
period and under the warrant or color of legal authority, 
devoting it to public use or otherwise informally appro- 
priating or injuriously affecting it in such a way as to 
substantially oust the owner and deprive him of benefi- 
cial enjoyment thereof. 1974 Op, Att'y Gen. No. 74-16. 

Private property cannot be taken for ditch 
without just compensation. 1969 Op. Att'y Gen. 
No. 69-96, 

Township and section lines declared public high- 
ways. — Although 67-5-1 NMSA 1978 authorizes county 
commissioners to declare township and section lines pub- 
lic highways, they must provide compensation for any pri- 
vate property taken and comply with the ordinary statu- 
tory procedures for the establishment of county roads. 
1988 Op. Att'y Gen. No, 88-59, 

Law reviews, — For article, "Private Nuisance in New 
Mexico," see 4 N.M. L. Rev. 127 (1974). 

For note, "The Use of Eminent Domain for Oil and Gas 
Pipelines in New Mexico," see 4 Nat. Resources J, 360 
(1964). 

For note, "Appropriation By the State of Minimum 
Flows in New Mexico Streams," see 15 Nat. Resources J. 
809 (1975). 

For comment on State ex rel. State Hwy. Comm'n vy, 
Danfelser, 72 N.M. 361, 384 P.2d 241 (1963), cert. denied, 
375 U.S. 969, 84S, Ct. 487, 11 L. Ed. 2d 416 (1964), see 4 
Nat. Resources J. 181 (1964), 

For student symposium, "Constitutional Revision - Wa- 
ter Rights," see 9 Nat. Resources J. 471 (1969). 

For note, "Natural Gas Pipelines and Eminent Domain: 
Can a Public Use Exist in a Pipeline?," see 25 Nat. Re- 
sources J, 829 (1985).. 

For comment, "Land Use Regulations and the Tak- 
ings Clause: Are Courts Applying a Tougher Standard to 
Regulators after Nollan?," see 32 Nat. Resources J. 959 
(1992). 

For note, "Property Owners in Condemnation Actions 
May Receive Compensation for Diminution in Value to 
Their Property Caused by Public Perception: City of Santa 
Fe v, Komis," see 24 N.M. L. Rev. 535 (1994). 

For note, "United Water New Mexico v. New Mexico 
Public Utility Commission: Why Rules Governing the 
Condemnation and Municipalization of Water Utilities 
May Not Apply to Electric Utilities," see 38 Nat. Re- 
sources J. 667 (1998). 

For article, "Valuation of Minerals in Takings Cases," 
see 42 Nat, Resources J. 185 (2002), 

For student article "Will the Durational Element En- 
dure? Only Time Will Tell: Temporary Regulatory Takings 
in the Courts of Federal Claims and Federal Circuit After 
Tahoe-Sierra", 45 Nat, Resources J. 201 (2005). 

Admissibility and effect of evidence of electromagnetic 
fields generated by power lines, or public perception 
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thereof, in action to value land or to recover for personal 
injury or property damage, 104 A.L.R. 5th 503. 

Right of out-of-state property owner to commence in, or 
remove to, federal court action involving taking of prop- 
erty by state, local government, or agency thereof, 4 A.L.R. 
Fed. 2 § 6. 

Am. Jur, 2d, A.L.R. and C.J.S, references, — 26 Am. 
Jur. 2d Eminent Domain, §§ 6, 17 et seq. 

Compensation or damages for condemning a public util- 
ity plant, 892, 35 A.L.R.4th 1263. 

Use or improvement of highway as establishing grade 
necessary to entitle abutting owner to compensation on 
subsequent change, 2 A.L.R.3d 985. 

Restrictive covenant or right to enforcement thereof as 
compensable property right, 4 A.L.R.3d 1137. 

Zoning as a factor in determination of damages in emi- 
nent domain, 9 A.L.R.3d 291. 

Deduction of benefits in determining compensation or 
damages in proceedings involving opening, widening or 
otherwise altering highway, 13 A.L.R.3d 1149. 

Restrictive covenant, existence of, as element in fixing 
value of property condemned, 22 A.L.R.3d 961. 

Eminent domain: right to enter land for preliminary 
survey or examination, 29 A.L.R.3d 1104: 

Platting or planning in anticipation of improvement as 
taking or damaging of property affected, 37 A.L.R.3d 127. 

Cost of substitute facilities as measure of compensation 
paid to state or municipality for condemnations of public 
property, 40 A.L.R.3d 143. 

Measure of damages for condemnation of cemetery 
lands, 42 A.L.R.8d 1814. 

Traffic noise and vibration from highway as element of 
damages in eminent domain, 51 A.L.R.3d 860. 

Condemned property's location in relation to proposed 
site of building complex or similar improvement as factor 
fixing compensation, 51 A.L.R.3d 1050. 

Goodwill or "going concern" value as element of lessee's 
compensation for taking leasehold in eminent domain, 58 
A.L.R.3d 566, 

Loss of liquor license as compensable in condemnation 
proceeding, 58 A.L.R.3d 581. ° 

Compensation for diminution in value of remainder of 
property resulting from taking or use of adjoining land of 
others for the same undertaking, 59 A.L.R.3d 488. 
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Consideration of fact that landowner's remaining land 
will be subject to special assessment in fixing severance 
damages, 59 A,L.R.3d 534. 

Determination of just compensation for condemnation 
of billboards or other advertising signs, 73 A.L.R.3d 1122. 

Right to condemn property owned or used by private 
educational, charitable or religious organization, 80 
A.L.R.3d 833. - 

Goodwill as element of damages for condemnation 
of property on which private business is conducted, 81 
A.L.R.3d 198. 

Recovery of value of improvements made with knowl- 
edge of impending condemnation, 98 A.L.R.3d 504. 

Zoning regulations limiting use of property near airport 
as taking of property, 18 A.L.R.4th 542. 

Local use zoning of wetlands or flood plain as taking 
without compensation, 19 A.L.R.4th 756, 

Airport operations or flight of aircraft as constituting 
taking or damaging of property, 22 A.L.R.4th 863. 

Damages resulting from temporary conditions incident 
to public improvements or repairs as compensable taking, 
23 A.L.R.4th 674. 

Eminent domain: compensability of loss of view from 
owner's property - state cases, 25 A.L.R.4th 671. 

Seizure of property as evidence in criminal prosecution 
or investigation as compensable taking, 44 A.L.R.4th 366. 

Validity, construction, and application of state reloca- 
tion assistance laws, 49 A.L.R.4th 491. 

Inverse condemnation state court class actions, 49 
A.L.R.4th 618. 

Court appointment of attorney to represent, without 
compensation, indigent in civil action, 52 A.L.R.4th 1063. 

Eminent domain: industrial park or similar develop- 
ment as public use justifying condemnation of else 
property, 62 A.L.R.4th 1183. 

Abutting owner's right to damages for limitation of ac- 
cess caused by traffic regulation, 15 A.L.R.5th 821. 

Construction and application of rule requiring public 
use for which property is condemned to be "more neces- 
sary" or "higher use" than publicuse to which property is 
already appropriated - state takings, 49 A.L.R. 5th 769. 

29A C.J.S. Eminent Domain §§ 4, 21 to 26. 


No person shall be imprisoned for debt in any civil action. 


Comparable provisions. 
Towa Const., art. I, § 19. 
Montana Const., art. II, § 27. 
Utah Const., art. I, § 16. 


ANNOTATIONS 


Civil contempt fine. — Order that judgment debtor 
should be jailed until he paid civil contempt fine was 
not imprisonment for failure to pay a debt, nor did fact 
that payment of the fine would reduce prior judgment 
alter the situation. Atlas Corp, v. DeVilliers, 447 F.2d 799 
(10th Cir. 1971), cert. denied, 405 U.S. 933, 92 S. Ct, 939, 
30 L. Ed. 2d 809, reh'g denied, 405 U.S. 1033, 92 S. Ct. 
1288, 31 L. Ed, 2d 491 (1972) (decided under former law). 

It is not a violation of the constitutional provision 
against imprisonment for debt to jail a person who does 
not pay a contempt fine. Hall v. Hall, 1992-NMCA-097, 
114 N.M. 378, 838 P.2d 995, cert. denied, 114 N.M. 314, 
838 P.2d 468, 

Violation of restraining order. — Contempt decree 
imprisoning husband, for definite term or until sum was 


Idaho Const., art. I, § 15, 
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paid wife, for violating divorce action restraining order 
prohibiting removal of estate from jurisdiction, did not 
violate this section. In re Canavan, 1912-NMSC-012, 
17 N.M. 100, 180 P. 248; see also, Canavan v. Canavan, 
1914-NMSC-019, 18 N.M. 640, 139 P. 154, 51 L.R.A (n.s.) 
972. 

Failure of administrator to turn over money. — 
Where an administrator is committed for contempt in 
not paying over money ordered by court, statute against 
imprisonment for debt is violated. In re Jaramillo, 
1896-NMSC-023, 8 N.M. 598, 45 P1110. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 16A 
Am, Jur, 2d Constitutional Law §§ 618 to 624. 

Worthless check act as violating constitutional provi- 
sion against imprisonment for debt, 23 A.L.R. 495. 

Application to nonpayment of taxes, fees or other 
governmental obligations; 40 A.L.R. 77, = A.L.R.3d 
1324. 

Statute making husband's failure to support wife or 
family a criminal offense as violation of constitutional 
guarantee against imprisonment for debt, 48 A.L.R. 1195. 
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Payment, statute making refusal to pay for commodities Constitutional provision against imprisonment for debt 
a criminal offense as violating inhibition of imprisonment as applicable in bastardy proceedings, 118 A.L.R. 1109, 
for debt, 76 A.L.R. 1338. Constitutionality of "bad check" statute, 16 A.L.R.4th 631. 

Execution, statute providing for proceedings supple- Validity, construction, and effect of body execution stat- 
mentary to, as violating constitutional guarantee against utes allowing imprisonment based on judgment, debt, or 
imprisonment for debt, 106 A.L.R. 383.. the like - modern cases. 79 A.L.R.4th 232. 


16A C.J.S. Constitutional Law 8§ 487 to 490. 


Sec. 22. [Alien landownership.]|[Repealed.] 


Repeals. — The repeal of NM Const., art. 2, § 22, which the general election held November 7, 2006, by a vote of 
was proposed by S.J.R. 10 (Laws 2005), was adopted at 330,309 for and 142,568 against, 


Sec. 23. [Reserved rights. ] 


The enumeration in this constitution of certain rights shall not be construed to deny, impair or 
disparage others retained by the people. 


Comparable provisions. — Idaho Const., art. I, § 21. ANNOTATIONS 

I Const., art. I, § 25. 

Montane Cirsth a IT, § 34. | Am. Jur. 2d, A.L.R. and C.J.S. references. — 16 Am. 

Can Conse wet § OB. Jur. 2d Constitutional Law §§ 7, 280. 

Wyoming Gonat ark § 36. 16 C.J.S, Constitutional Law 8§ 53, 58; 16A C.J.S. Con- 
f , stitutional Law § 445. 


Sec. 24. [Victim's rights. ] 


A. A victim of arson resulting in bodily injury, aggravated arson, aggravated assault, aggra- 
vated battery, dangerous use of explosives, negligent use of a deadly weapon, murder, volun- 
tary manslaughter, involuntary manslaughter, kidnapping, criminal sexual penetration, criminal 
sexual contact of a minor, homicide by vehicle, great bodily injury by vehicle or abandonment or 
abuse of a child or that victim's representative shall have the following rights as provided by law: 

(1) the right to be treated with fairness and respect for the victim's dignity and privacy 
throughout the criminal justice process; 

(2) the right to timely disposition of the case; 

(3) the right to be reasonably protected from the accused throughout the criminal justice 
process; 

(4) the right to notification of court proceedings; 

(5) the right to attend all public court proceedings the accused has the right to seth 

(6) the right to confer with the prosecution; 

(7) the right to make a statement to the court at sentencing and at any post-sentencing 
hearings for the accused; 

(8) the right to restitution re the person convicted of the criminal conduct that caused 
the victim's loss or injury; 

(9) the right to information about the conviction, sentencing, imprisonment, escape or re- 
lease of the accused; 

(10) the right to have the prosecuting POR cs: notify the victim's employer, if requested 
by the victim, of the necessity of the victim's cooperation and testimony in a court proceeding that 
may necessitate the absence of the victim from work for good cause; and 

(11) the right to promptly receive any property belonging to the victim that is being held 
for evidentiary purposes by a law enforcement agency or the prosecuting attorney, unless there are 
compelling evidentiary reasons for retention of the victim's property. 

B. A person accused or convicted of a crime against.a victim shall have no standing to object to 
any failure by any person to comply with the provisions of Subsection A of Section 24 of Article 2 
of the constitution of New Mexico. 

C. The provisions of this amendment shall not take effect until the legislature enacts laws to 
implement this amendment. (As added November 3, 1992.) 
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The 1992 amendment to Article 2, which was pro- exhibits that are introduced in a capital felony sentenc- 
posed by S.J.R. No. 4 (Laws 1992) and adopted at the ing proceeding for the purpose of showing victim impact. 
general election held on November 3, 1992, by a vote of State v. Allen, 2000-NMSC-002, 128 N.M. 482, 994 P.2d 
324,509 for and 148,419 against, added this ‘section, - 728, cert. denied, 530 U.S. 1218, 120 S. Ct. 2225, 147 L. Ed. 

Cross references. — For victim restitution, see 31- 2d 256 (2000). 

17-1 NMSA 1978. Defendant was not unfairly prejudiced by impact evi- 

For the Crime Victims Reparation Act, see 31-22-1 dence that included a videotaped depiction of the victim 
NMSA 1978 et seq. prior to her death in addition to the testimony of two wit- 

For crime victim immunity, see 31-23-1 NMSA 1978. nesses. State v. Allen, 2000-NMSC-002, 128 N.M. 482, 994 

For Victim Counselor Confidentiality Act, see 31-25-1 P.2d 728; cert. denied, 530 U.S, 1218, 120 S. Ct, 2225, 147 
NMSA 1978 et seq. L. Ed. 2d 256 (2000), 

For the Victims of Crime Act, see 31-26-1 NMSA 1978 Section does not protect against waiver of privi- 
et seq. lege not to disclose medical records. — In a prosecu- 


tion for criminal sexual penetration, this section did not 
apply to give the victim the right to release her medical 
and psychotherapy records to the police and state's at- 
torneys and then invoke an absolute privilege against in 
camera inspection by the court or subsequent disclosure 
to other parties. State v. Gonzales, 1996- NMCA-026, 121 


ANNOTATIONS 


Crimes committed before effective date of vic- 
tim's rights laws — The effective date of the victim's 
rights laws did not affect the admission of victim impact 
evidence in a death penalty case. States are free to admit 
this type of evidence following the United States Supreme N.M. 421, 912 P.2d 297. 

Court's ruling in Payne v, Tennessee, 501 U.S. 808 (1991), Victim impact testimony. — The application of this 
and 31-20A-1C and 31-20A-2B: NMSA 1978 already pro- section and 31-26-4G NMSA 1978, granting the represen- 
vide authority for the admission of this type of evidence. tatives of a murder victim the right to make a statement 


State v. Allen. 2000-NMSC-002. 128 N.M. 482. 994 P2d to the court at sentencing and at any post-sentencing 
798. cert. denied. 530 US. 1218 120 S. Ct. 2225. 147 L. Ed. hearings, does not violate ex post facto prohibitions. Nor 
2d 256 (2000). i ? do these sections prohibit the jury from hearing victim im- 


pact testimony. State v, Clark, 1999-NMSC-035, 128 N.M. 


: sas tie 
The Rules of Evidence requiring relevance and the bal 119, 990 P.2d 793. 


ancing of unfair prejudice also apply to testimony and 
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Distribution of Powers 


Sec. 
1. Separation of departments; establishment of workers 
compensation body. 


Sec. 1. [Separation of departments; establishment of workers 
compensation body.|] 


The powers of the government of this state are divided into three distinct departments, the leg- 
islative, executive and judicial, and no person or collection of persons charged with the exercise of 
powers properly belonging to one of these departments, shall exercise any powers properly belong- 
ing to either of the others, except as in this constitution otherwise expressly directed or permit- 
ted. Nothing in this section, or elsewhere in this constitution, shall prevent the legislature from 
establishing, by statute, a body with statewide jurisdiction other than the courts of this state for 
the determination of rights and liabilities between persons when those rights and liabilities arise 
from transactions or occurrences involving personal injury sustained in the course of employment 
by an employee. The statute shall provide for the type and organization of the body, the mode of 
appointment or election of its members and such other matters as the legislature may deem neces- 
sary or proper. (As amended November 4, 1986.) 


The 1986 amendment, which was proposed by H.J.R. ANNOTATIONS 
No. 7 (Laws 1986) and adopted at the general election 
held on November 4, 1986, by a vote of 173,989 for and I. GENERAL CONSIDERATION. 
92,419 against, added the last two sentences. Il. LEGISLATIVE DELEGATION OF POWER. 
Cross references. — For the workers' compensation Ill, LEGISLATION AFFECTING JUDICIARY, 
division, see 52-5-1 NMSA 1978. . A. LEGISLATION VALIDLY AFFECTING 
Comparable provisions. — Idaho Const., art. II, § 1. COURTS. 
Iowa Const., art. III, § 1. B. LEGISLATION IMPROPERLY CONFERRING 
Montana Const., art. ITI, § 1. POWERS ON COURTS. 
Utah Const., art. V, § 1. C. IMPROPER INTERFERENCE WITH JUDI- 
Wyoming Const., art. II, § 1. CIARY BY LEGISLATURE. 
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IV. JUDICIAL REVIEW OVER LEGISLATIVE AF- 
FAIRS. 
V. POWERS OF EXECUTIVE DEPARTMENT. 


I. GENERAL CONSIDERATION. 


Cap on medical malpractice damages does not vi- 
olate separation of powers. — The cap on medical mal- 
practice damages in 41-5-6 NMSA 1978 does not violate 
the separation of powers clause in Article ITI, Section 1 
of the constitution of New Mexico. Salopek v. Friedman, 
2013-NMCA-087. 

Abrogation of common law jurisdiction to cor- 
rect illegal sentences. — Paragraph A of Rule 5-801 
NMRA, which abrogated the common law ‘jurisdiction 
of the district court to correct illegal sentences, does 
not violate the separation of powers doctrine. State v. 
Torres, 2012-NMCA-026, 272 P.3d 689, cert. quashed, 
2013-NMCERT-001. 

State constitutions are not grants of power to the 
legislative, executive or judiciary branches, but are limita- 
tions on the powers of each, and no branch of the state may 
add to, nor detract from, its clear mandate. State ex rel. 
Hovey Concrete Prods, Co. v. Mechem, 1957-NMSC-075, 63 
N.M. 250, 316 P.2d 1069, overruled, Wylie Corp. v. Mowrer, 
1986-NMSC- 075, 104 N.M. 751, 726 P.2d 1381. 

Each of three departments of government is 
equal and coordinate and responsible only to the peo- 
ple, and the courts are not warranted in assuming that 
their department is the only one to which it is safe to en- 
trust enforcement of provisions of constitution regulating 
enactment of statutes. Kelley v. Marron, 1915-NMSC-092, 
21 N.M. 239, 153 P, 262. 

Functions of departments. — The legislature makes, 
the executive executes and the judiciary construes the 
laws, State v. Fifth Judicial Dist. Court, 1932-NMSC-028, 
36 N.M. 151, 9 P.2d 691.. 

What delegation impermissible. — No one of the 
three branches of government can effectively delegate any 
of the powers that peculiarly and intrinsically belong to 
that branch. State v. Roy, 19836-NMSC-048, 40 N.M. 397, 
60 P.2d 646, 110 A.L.R. 1. 

Members of one department not to manage af- 
fairs of others. — This article of constitution means that 
powers of state government shall be divided into three 
departments, and that members of one department shall 
have no part in management of either of the others, State 
ex rel. Chapman v. Truder, 1930-NMSC-049, 35 N.M. 49, 
289 P. 594, 

Exercise of powers and duties. — One branch of 
the state government may not exercise powers and du- 
ties belonging to another. State ex rel. SCC v. McCulloh, 
1957-NMSC-096, 63 N.M. 436, 321 P.2d 207. 

Occasional overlapping of powers contemplated. 
— Our constitution does not necessarily foreclose exercise 
by one department of the state of powers of ‘another but 
contemplates in unmistakable language that there are 
certain instances where the overlapping of power exists. 
State ex rel. Holmes v. State Bd. of Fin., 1961-NMSC-172, 
69 N.M. 480, 367 P.2d 925. 

The doctrine of separation of powers allows some over- 
lap in the exercise of governmental functions. Mowrer v. 
Rusk, 1980-NMSC-113, 95 N.M. 48, 618 P.2d 886. 

Rule 5-805 NMRA does not violate separation of 
powers. — Subsection 'H of Rule 5-805 NMRA, which re- 
quires dismissal of a probation violation proceeding if the 
time limits to hold an adjudicatory hearing are not met, 
does not infringe upon the substantive rights granted by 
the legislature in 31-11-1 and 31-21-15 NMSA 1978 and 
does not violate the separation of powers doctrine. State v. 
Montoya, 2011-NMCA-009, 149 N.M. 242, 247 P.3d 1127, 
cert. denied, 2011- NMCERT-001, 150'N.M. 558, 263 P.3d 
900. 
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Subsection H of Rule 5-805 NMRA, which requires dis- 
missal of a probation violation proceeding if the time lim- 
its to hold an adjudicatory hearing are not met, does not 
infringe upon the substantive rights granted by the legis- 
lature in 31-11-1 and 31-21-15 NMSA 1978 and does not 
violate the separation of powers doctrine. State v. Mon- 
toya, 2011-NMCA-009, 149 N.M. 242, 247 P.3d 1127, cert. 
denied, 2011-NMCERT-001, 150 N.M. 558, 263 P.3d 900. 

The interests protected by maintaining separation of 
powers can best be furthered, not by requiring a total sep- 
aration of functions among the branches, but by ensuring 
that adequate checks exist to keep each branch free from 
the control or coercive influence of the other branches. 
Board of Educ. v. Harrell, 1994-NMSG-096, 118 N.M. 470, 
882 P.2d 511. © 

Compulsory arbitration. — The "principle of check", 
which entails courts retaining power to make enforceable, 
binding judgments through review of agency determina- 
tions, requires that courts have an opportunity to review 
decisions of arbitrators in statutorily compelled arbitra- 
tion such as is required by 22-10-17.1 NMSA 1978. Board 
of Educ. v. Harrell, 1994-NMSC-096, 118 N.M. 470, 882 
P.2d 511. 

This article does not relate to municipal offices. 
State ex rel. Chapman v., Truder, 1930-NMSC-049, 35 N.M. 
49, 289 P, 594. 

This section does not apply to the distribution of power 
within local governments. Board of Cnty. Comm'rs v, Pa- 
dilla, 1990-NMCA-125, 111 N.M. 278, 804 P.2d 1097. 

Applicability of section to public employees. — 
This section applies to public officers, not employees, in 
the different branches of government. State ex rel. Strat- 
ton v. Roswell Indep. Schools, 1991-NMCA-013, 111 N.M: 
495, 806 P.2d 1085. 

To be a public officer, the person must be invested with 
sovereign power. State ex rel. Stratton v. Roswell Indep. 
Schs,, 1991-NMCA-013, 111 N.M. 495, 806 P.2d 1085. 

Governor lacked authority under separation of 
powers doctrine to bind the state by unilaterally enter- 
ing into compacts and revenue-sharing agreements with 
Indian’ tribes which would permit gaming on Indian lands 
pursuant to the federal Indian Gaming Regulatory Act. 
State ex rel. Clark v, Johnson, 1995-NMSC-048, 120 N.M. 
562, 904 P.2d 11. 

Mandamus proceeding against governor. — The 
supreme court's issuance of writs commanding the gover- 
nor to abide by a legislative decision extending the term of 
an agreement pursuant to the Public Employee Bargain- 
ing Act (Chapter 10, Article 7E NMSA 1978) and to rec- 
ognize a statutory or constitutional right of petitioners to 
organize and collectively bargain would require the court 
to exceed its constitutional powers in violation of this sec- 
tion. State ex rel. AFSCME v. Johnson, 1999-NMSC-031, 
128 N.M. 481, 994 P.2d 727. 

Nature of functions of state corporation com- 
mission (now public regulation commission). — 
Functions of state corporation commission (now public 
regulation commission) are not confined to any of the 
three departments of government, but its duties and 
powers pervade them all. Jn re Atchison, T. & S.F. Ry., 
1933-NMSC-029, 37 N.M. 194, 20 P.2d 918. 

' Power of governor to pardon criminal contempt. 
— Criminal contempt is an offense against authority of 
court, community and state, not the judge personally, and 
hence is one in which state has power, through its gover- 
nor, to extend grace and forgiveness, by means of pardon- 
ing power, without violating this section. State v. Magee 
Publ'g Co,, 1924-NMSC-023, 29 N.M. 455, 224 P. 1028; 38 
A.L.R. 142, overruled by State v. Morris, 1965-NMSC-113, 
75 N.M. 475, 406 P.2d 349. 

Selection of specific programs for which funds to 
be used. — The governor's veto of the following language 
that appears as overstricken was valid: "Included in the 
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general fund appropriation to the New Mexico center for 
women is fifty thousand dollars ($50,000) to be used for 
providing a training program for female inmates," The 
legislature is authorized to define the basic purpose for 
which funds are appropriated, but the selection and iden- 
tification of specific programs is the responsibility of the 
executive branch of government, State ex rel. Coll v. Car- 
ruthers, 1988-NMSC-057, 107 N.M., 439, 759 P.2d 1380, 
Appropriation for specific data processing system. 
— The legislature, in appropriating funds for data pro- 
cessing services, overstepped its traditional oversight and 
appropriation functions when it used the appropriation 
process to name the general services department as the 
contracting party and the ISD-2 system as the system to be 
contracted for. Such legislative action effectively "swallowed 
up" the executive management function. State ex rel. Coll v. 
Carruthers, 1988-NMSC-057, 107 N.M. 439, 759 P.2d 1380. 
Necessity of preserving error. — On appeal, for a party 
to challenge a statute requiring registration of engineers, on 
constitutional grounds, as making a delegation of either leg- 
islative or judicial power to an administrative board, a mo- 
tion must be presented, ruled on and excepted to at trial in 
order to preserve the error for appeal. Hatfield v. New Mexico 
State Bd. of Registration for Prof'l Eng'rs & Land Surveyors, 
1955-NMSC-067, 60 N.M. 242, 290 P.2d 1077. 


II. LEGISLATIVE DELEGATION OF POWER. 


The legislature's delegation of authority in the 
Occupational Health and Safety Act, to the environ- 
mental improvement board to promulgate regulations 
addressing violence against convenience store workers 
does not violate the constitutional doctrine of separation 
of powers, New Mexico Petroleum Marketers Assn. v. New 
Mexico Envil. Improvement Bd., 2007-NMCA-060, 141 
N.M. 678, 160 P.3d 587. 

Legislature may lawfully delegate authority to 
an administrative agency when that authority is re- 
stricted by specific legislative standards. Montoya v. 
O'Toole, 1980-NMSC-045, 94 N.M. 308, 610 P.2d 190. 

Where legislature delegates powers, reasonable 
standards must be provided as a guide in the exercise 
of the discretionary power conferred. State ex rel. State 
Park & Recreation Comm'n v. New Mexico State Auth., 
1966-NMSC-033, 76 N.M. 1, 411 P.2d 984. 

Workers' compensation administration. — Cre- 
ation of a workers' compensation administration and vest- 
ing in it the power to decide controversies thereunder, is a 
valid exercise of legislative power. Wylie Corp. v. Mowrer, 
1986-NMSC-075, 104 N.M. 751, 726 P.2d 1881, overrul- 
ing State ex rel. Hovey Concrete Products Co, v. Mechem, 
1957-NMSC-075, 63 N.M. 250, 316 P.2d 1069. 

Creation of administrative board. — Powers con- 
ferred upon state loan board, created by Laws 1912, 
ch, 16 (executed), were not judicial but administrative, 
so that act did not violate this section. State v. Kelly, 
1921-NMSC-073, 27 N.M. 412, 202 P. 524, 21. A.L.R. 156. 

Administrative body may be delegated power to 
make fact determinations to which the law, as set forth 
by the legislative body, is to be applied. Fellows v, Shuliz, 
1970-NMSC-071, 81 N.M. 496, 469 P.2d 141; Cont'l Oil Co. 
v, Oil Conservation Comm'n, 1962-NMSC-062, 70 N.M. 
310, 373 P.2d 809. 

Powers in arbitration board. — Former annexation 
statute which provided that board of arbitrators should 
order annexation when it found that benefits of munici- 
pality were or could be made available in reasonable time 
to territory desired to be annexed and that board could 
not’ arbitrarily withhold annexation was not invalid as a 
delegation of legislative power. Cox v. City of Albuquerque, 
1949-NMSC-041, 53 N.M. 334, 207 P.2d 1017. 

Reduction of annexation area by arbitration 
board. — Fact that board or arbitration provided for 
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under former annexation act limited its finding of benefits 
to less than the whole area described in the plat, so that 
the area subject to annexation became reduced, did not 
constitute an unlawful delegation of legislative power. Cox 
v. City of Albuquerque, 1949-NMSC-041, 53 N.M. 334, 207 
P.2d 1017. 

Determination of prevailing wage by commis- 
sioner. — Laws 1937, ch. 179 (former 6-6-6 to 6-6-10, 
1953 Comp.), dealing with minimum wages on public 
works, was not unconstitutional as an unlawful delega- 
tion of legislative authority to the state labor commis- 
sioner (now replaced by the chief of the labor and indus- 
trial bureau of the employment service division) because 
the act did not establish any standard or formula by 
which he could determine the prevailing wage. City of Al- 
buquerque v. Burrell, 1958-NMSC-070, 64 N.M. 204, 326 
P.2d 1088. 

Spacing unit standards adequate. — The standards 
of preventing waste and protecting correlative rights, as 
laid out in 70-2-11 NMSA 1978, are sufficient to allow the 
oil conservation commission (now the oil conservation di- 
vision) power under 70-2-18 NMSA 1978 to prorate and 
create standard or nonstandard spacing units to remain 
intact, the latter section not being an unlawful delega- 
tion of legislative power. Rutter & Wilbanks Corp, v. Oil 
Conservation Comm'n, 1975-NMSC-006, 87 N.M. 286, 532 
P.2d 582. 

Assessment powers. — Procedure outlined in former 
Conservancy Act (Laws 1923, ch. 140) was not an unlaw- 
ful delegation of the power of taxation vested in the leg- 
islature by the organic law. In re Proposed Middle Rio 
Grande Conservancy Dist., 1925-NMSC-058, 31 N.M. 188, 
242 P. 683. 

Investigative powers in boundary commission. — 
Commitment to boundary commission of power to inves- 
tigate question of proper location of a boundary is not a 
delegation of improper power. State ex rel. Clancy v. Hall, 
1917-NMSC-070, 23 N.M. 422, 168 P. 715. 

Authorization of administrative rule-making not 
unconstitutional delegation. — Statute authorizing 
state game commission to promulgate rules concern- 
ing game animals and fish is a proper exercise of state's 
police power, and is not an unconstitutional delegation 
of legislative power. State ex rel. Sofeico v. Heffernan, 
1936-NMSC-069, 41 N.M. 219, 67 P.2d 240. 

Conferring of quasi-judicial powers on agencies. 
— Legislature, in exercising its police powers, may confer 
certain "quasi-judicial" powers on administrative agen- 
cies with regard to laws affecting the general public, but 
such powers do not extend to determinations of rights 
and liabilities between individuals. Fellows. v. Shuliz, 
1970-NMSC-071, 81 N.M. 496, 469 P.2d 141, 

Quasi-judicial school board functions. — School 
board functions which are quasi-judicial do not constitute 
a violation of the separation of powers clause of the consti- 
tution as a delegation of judicial powers to the board. Mc- 
Cormick v. Board of Educ., 1954-NMSC-094, 58 N.M. 648, 
274 P.2d 299, superseded by statute, Sanchez v. Board of 
Educ. of Town of Belen, 1961-NMSC-081, 68 N.M. 440, 362 
P.2d 979. 

Control of liquor traffic. Pursuant to 60-6B-4 
NMSA 1978, the delegation of the legislative authority 
to disapprove the transfer of a liquor license on moral as 
well as on safety and health grounds is within the tradi- 
tional definition of the state's police power and thus con- 
stitutional. Dick v. City of Portales, 1998-NMCA-125, 116 
N.M. 472, 863 P.2d 1093, rev'd, 1994-NMSC-092, 118 N.M. 
541, 883 P.2d 127. 

Revocation procedure not improper legislative 
delegation. — Former 67-21-21, 1953 Comp., purport- 
ing to confer power on the state board of registration for 
professional engineers and land surveyors to revoke the 
certificate of any registrant who is found guilty by the 
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board after trial of gross negligence, incompetency or mis- 
conduct in the practice of his profession, is not an unlaw- 
ful delegation of legislative power. Hatfield v. New Mexico 
State Bd. of Registration for Prof'l Eng'rs & Land Survey- 
ors, 1955-NMSC-067, 60 N.M. 242, 290 P.2d 1077. 

Formation of college districts by petition not im- 
proper delegation. — This section was not violated by 
authorization in former 21-13-4 NMSA 1978 (repealed) 
for formation of junior college districts by petition method, 
as this was not a delegation of power but merely a stat- 
utory method for implementing the legislative deter- 
mination of a purpose to be fulfilled. Daniels v. Watson, 
1966-NMSC-011, 75 N.M. 661, 410 P.2d 193, 

Direction to governor to conform national guard. 
— Statute directing governor to issue such orders as 
might be necessary to conform the national guard of New 
Mexico to that prescribed by the war department was not 
a delegation of legislative authority. State ex rel. Chariton 
v. French, 1940-NMSC-010, 44 N.M. 169, 99 P.2d 715. 

Determination of property misuse improperly 
delegated. — Subdivision [Subsection] A(2) of 30-14-4 
NMSA 1978, proscribing the remaining in or occupying of 
any public property after having been requested to leave 
by the lawful custodian or his representative, who has de- 
termined that the public property is being used or occu- 
pied contrary to its intended or customary use, is without 
sufficiently definite standards to be enforceable and, thus, 
an unconstitutional delegation of legislative power. State 
v. Jaramillo, 1972-NMCA-071, 83 N.M. 800, 498 P.2d 687. 

Legislature cannot delegate power to appropri- 
ate money. — Under constitutional separation-of-powers 
principles, the legislature cannot delegate its power to 
appropriate money unless specifically authorized by 
the state constitution. State ex rel. Schwartz v. Johnson, 
1995-NMSC-080, 120 N.M. 820, 907 P.2d 1001. 

The legislature did not delegate to the secretary 
of state the authority to reinstate straight-ticket 
voting in New Mexico. — Where the New Mexico sec- 
retary of state sought to reinstate straight-ticket voting 
in the November 2018 general election, and where peti- 
tioners, a coalition of voters, political parties, and political 
organizations, filed a petition for writ of mandamus re- 
questing an order prohibiting the secretary of state from 
further efforts to reinstate the straight-ticket option on 
the grounds that she does not possess the authority to do 
so, the writ of mandamus was issued because N.M. Const., 
Art. VII, § 1(B) gives the legislature plenary authority 
over elections, an authority which cannot be delegated 
and which is limited only by the New Mexico constitu- 
tion. Moreover, the history of straight-ticket voting in New 
Mexico indicates that the legislature never delegated or 
attempted to delegate to the secretary of state the author- 
ity to decide whether straight ticket voting shall be an op- 
tion to voters in general elections, and 1-10-12(F) NMSA 
1978, which gives the secretary of state the authority to 
prescribe the form of the ballot, was never intended to 
authorize the secretary of state to decide questions re- 
lated to straight-ticket voting. Unite New Mexico v. Oliver, 
2019-NMSC-009. 

Reduction of budgets by board unconstitutional. 
— The unrestricted and unguided power contained in 
Laws 1961, ch. 254, § 24 (an appropriation section), 
whereby state board of finance could impose a reduction 
of up to ten percent on operating budgets simply if in its 
opinion the legislature had been overly generous, was an 
unconstitutional grant of legislative power and the board 
could not legally proceed thereunder. State ex rel. Holmes 
v, State Bd. of Fin., 1961-NMSC-172, 69 N.M. 430, 367 
P.2d 925. 

Executive control of expenditures permissible. 
— Legislature, without the same constituting any viola- 
tion of N.M. Const., art. IV, § 22, or of this section, may 
provide in the general appropriation bill for the executive 
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to control the expenditure of the amounts appropriated. 
State ex rel. Holmes v. State Bd. of Fin., 1961-NMSC-172, 
69 N.M. 430, 367 P.2d 925. 

Pharmacy board allowed to schedule drugs. — 
To allow the board of pharmacy to schedule drugs, re- 
sulting in the attachment of differing criminal penalties 
for the possession of different drugs, is not an uncon- 
stitutional delegation of authority. Montoya v. O'Toole, 
1980-NMSC-045, 94 N.M. 303, 610 P.2d 190. 

Unconstitutional delegation of zoning power. 
Section 3-21-18 NMSA 1978, which permits private indi- 
viduals to "create" a special zoning district without any 
limitation on the size and location of the district, is yoid 
as an unconstitutional delegation of legislative power 
because there is no standard to guide the private indi- 
viduals in determining the size or location of the district. 
Deer Mesa Corp. v. Los Tres Valles Special Zoning Dist. 
Comm'n, 1985-NMCA-114, 103 N.M. 675, 712 P.2d 21. 


III. LEGISLATION AFFECTING JUDICIARY. 
A. LEGISLATION VALIDLY AFFECTING COURTS. 


Court decisions may be modified by legislative 
enactment. — The legislature's plenary authority is 
limited only by the state and federal constitutions. Court 
decisions may be modified by legislative enactment in 
any manner and to any degree decided by the legisla- 
ture, so long as the legislation conforms to constitutional 
standards. Ferguson v. New Mexico State Hwy. Comm'n, 
1982-NMCA-180, 99 N.M. 194, 656 P.2d 244, cert. denied, 
99 N.M. 226, 656 P.2d 889 (1983). 

Impartiality provision valid. — It is no invasion of 
judicial power for the legislature to say that such power 
shall not be exercised by judges who are believed by the 
litigants to be partial. State ex rel. Hannah v. Armijo, 
1933-NMSC-087, 38 N.M. 73, 28 P.2d 511. 

Longarm statute not violative of courts' powers. 
— Section 38-1-16 NMSA 1978 is not an unconstitu- 
tional invasion of the judicial branch in violation of the 
separation of powers provision of the constitution. Gray v. 
Armijo, 1962-NMSC-082, 70 N.M. 245, 372 P.2d 821. 

Provision in 38-1-16 NMSA 1978, which allows substi- 
tuted service on nonresidents involved in automobile ac- 
cidents, does not constitute unconstitutional exercise of 
judicial powers by the legislature. Clews v, Stiles, 303 F.2d 
290 (10th Cir. 1960), rev'g 181 F. Supp. 172 (D.N.M, 1960). 

Domicile presumption valid. — The presumption of 
domicile established for military personnel stationed in 
this state for six months, under 40-4-5 NMSA 1978 (relat- 
ing to jurisdictional requirements for dissolution of mar- 
riage), is not an unconstitutional interference with the 
judicial branch of government. Crownover v. Crownover, 
1954-NMSC-092, 58 N.M. 597, 274 P.2d 127, 

No unconstitutional delegation of judicial powers. 
— Section 30-20-13 NMSA 1978, regarding interference, 
trespass and damage to public facilities and providing 
penalties therefor, does not unconstitutionally delegate ju- 
dicial power since it contemplates ultimate determination 
by judge or jury that the person accused committed disrup- 
tive acts. State v. Silva, 1974-NMCA-072, 86 N.M. 5438, 525 
P.2d 908, cert. denied, 86 N.M. 528, 525 P.2d 888. 

Establishment of penalties for criminal behavior 
is solely within the province of the legislature. State v, 
Mabry, 1981-NMSC-067, 96 N.M. 317, 630 P.2d 269. 

Legislative act making a sentence mandatory, and 
thus denying any right of the courts to suspend sentences, 
does not violate the doctrine of separation of powers. State 
v. Mabry, 1981-NMSC-067, 96 N.M. 317, 630 P.2d 269, 

Procedural statute effective unless conflicts 
with court rule. — Since the supreme court has no 
quarrel with a statutory arrangement which seems rea- 
sonable and workable, a statute regulating practice and 
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procedure, although not binding on the supreme court, is 
given effect until there is a conflict between it and a rule 
adopted by the court. State v. Herrera, 1978-NMCA-048, 
92 N.M. 7, 582 P.2d 384, cert. denied, 91 N.M. 751, 580 
P.2d 972. 

Legislation dealing with procedure in judicial pro- 
ceedings is not automatically in violation of this section; 
rather, such legislation is unconstitutional only when it 
conflicts with procedure adopted by the supreme court. 
Otero v. Zouhar, 1984-NMCA-054, 102 N.M. 493, 697 P.2d 
493, aff'd in part, rev'd in part, 1985-NMSC-021, 102 N.M. 
482, 697 P.2d 482. 

Legislative power to determine appealability. — 
The legislature has the power to determine in what dis- 
trict court cases, civil and criminal, the supreme court 
shall exercise appellate jurisdiction, except for those cases 
in which the district court has imposed a sentence of 
death or life imprisonment, for which the constitution has 
directly conferred appellate jurisdiction. Ammerman uv, 
Hubbard Broad., Inc., 1976-NMSC-031, 89 N.M. 307, 551 
P.2d 1354, cert. denied, 486 U.S. 906, 98 S. Ct. 2237, 56 L. 
Ed. 2d 404 (1978). 

Tort Claims Act constitutional. — The legislature 
acted constitutionally in enacting the Tort Claims Act (41- 
4-1 to 41-4-27 NMSA 1978) following judicial abolition of 
sovereign immunity. Ferguson v. New Mexico State Hwy. 
Comm'n, 1982-NMCA-180, 99 N.M. 194, 656 P.2d 244, 
cert. denied, 99 N.M. 226, 656 P.2d 889, 

Authorization of rule-making. — Laws 1933, ch. 84, 
§§ 1, 2 (88-1-1 and 38-1-2 NMSA 1978), having authorized 
the supreme court to promulgate court rules, such rules 
do not delegate an exclusive legislative function to the 
courts, State v. Roy, 1986-NMSC-048, 40 N.M. 397, 60 P.2d 
646, 110 A.L.R. 1. 

Receiver appointment provision directory, 
not mandatory. — Provision in former 48-7-8, 1953 
Comp., dealing with insolvency and involuntary liqui- 
dation of state banks, that the court should appoint the 
state bank examiner as receiver amounted to no more 
than a recommendation to the judiciary to appoint him, 
as otherwise, the enactment would be unconstitutional 
in view of this section and N.M. Const., art. VI, § 13. 
Cooper v. Otero, 1984-NMSC-008, 88 N.M. 164, 29 P.2d 
341. 

Judicial power validly conferred by Conservancy 
Act. — Powers and duties conferred upon district court by 
Conservancy Act (73-17-1 to 73-17-24 NMSA 1978) are es- 
sentially judicial, and do not violate this section. Gutierrez 
v. Middle Rio Grande Conservancy Dist., 1929-NMSC-071, 
34 N.M. 346, 282 P. 1, 70 A.L.R. 1261, cert. denied, 280 
U.S. 610, 50 S. Ct. 158, 74 L. Ed. 653 (1930). 

Drainage District Law. — Drainage District Law of 
1912, ch. 84 (73-6-1 to 73-7-56 NMSA 1978), providing for 
creation of drainage districts by petition filed in proper 
district court, did not violate this section, the duties im- 
posed by the act being judicial in character. In re Dexter- 
Greenfield Drainage Dist., 1915-NMSC-097, 21 N.M, 286, 
154 P. 382. 

Filling municipal court vacancies. — A municipal 
ordinance establishing a procedure for filling a temporary 
vacancy on the municipal court did not violate this sec- 
tion, Aguilar v. City Comm'n, 1997-NMCA-045, 123 N.M. 
333, 940 P.2d 181. 


B,. LEGISLATION IMPROPERLY CONFERRING 
POWERS ON COURTS, 


Placing of original administrative jurisdiction 
in courts invalid, — A statutory amendment to 72-12-3 
NMSA 1978 which permitted removal of application for use 
of underground water from the jurisdiction of the state en- 
gineer to be placed within the original jurisdiction of the 
courts was unconstitutional as violative of the separation 
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of powers doctrine of this section. City of Hobbs v, State ex 
rel. Reynolds, 1970-NMSC-133, 82 N.M. 102, 476 P.2d 500, 

The 1967 amendment to 72-12-7 NMSA 1978, pur- 
porting to remove proceeding relating to change in loca- 
tion of well or use of water from administrative jurisdic- 
tion, and placing it within the original jurisdiction of 
the courts, violated separation of powers doctrine. Fel- 
lows v. Shultz, 1970-NMSC-071, 81 N.M. 496, 469 P.2d 
141, ' 

De novo review of commission's decisions by 
courts unconstitutional. — Insofar as 70-2-25 NMSA 
1978 purports to allow the district court, on appeal from 
order or decision of the oil conservation commission, to 
consider new evidence, to base its decision on the pre- 
ponderance of the evidence or to modify the orders of the 
commission, it is void as an unconstitutional delegation of 
power, contravening this provision of the New Mexico con- 
stitution. Continental Oil Co, v. Oil Conservation Comm'n, 
1962-NMSC-062, 70 N.M. 310, 373 P.2d 809. 

Review of engineer's decision limited. — Sec- 
tion 72-7-1 NMSA 1978 does not permit the district 
court, in reviewing a decision of the state engineer, to 
hear new or additional evidence; review by the court is 
limited to questions of law and restricted to whether, 
based upon the legal evidence produced at the hearing 
before the state engineer, that officer acted fraudulently, 
arbitrarily or capriciously, whether his action’ was in ac- 
cordance with the law and the evidence, and whether it 
was within the scope of his authority. Kelley v. Carlsbad 
Irrigation Dist., 1963-NMSC-049, 71 'N.M. 464, 379 P.2d 
763, superseded by statute, Fort Sumner Irrigation Dist. 
v. Carlsbad Irrigation Dist., 1974-NMSC-082, 87 N.M. 
149, 5380 P.2d 943. 

Courts generally not to perform administrative 
functions. — Just as a commission cannot perform a 
judicial function, neither can the court perform an ad- 
ministrative one. Fellows v. Shultz, 1970-NMSC-071, 81 
N.M. 496, 469 P.2d 141; Kelley v. Carlsbad Irrigation Dist., 
1963-NMSC-049, 71 N.M. 464, 379 P.2d 763, superseded 
by statute, Fort Sumner Irrigation Dist. v. Carlsbad Irri- 
gation Dist., 87 N.M. 149, 580 P.2d 948. 

Prerequisites to exercise by courts of adminis- 
trative functions, — Before a court may exercise an 
administrative function, such as granting an extension 


of time to pay taxes and waiving penalty and interest 
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for delinquency in payment, belonging inherently to an- 
other department of the government, it must appear that 
an appropriate attempt has been made to delegate such 
function to the courts, and that the attempt is not repug- 
nant to this section. State v. Fifth Judicial Dist. Court, 
1932-NMSC-023, 36 N.M. 151, 9 P.2d 691. 

Granting liquor permits not for court. — The 
district court does not have the administrative func- 
tion of determining whether or not a liquor permit 
should be granted. Baca v, Grisolano, 19538-NMSC-028, 
57 N.M. 176; 256 P.2d 792; Floeck v. Bureau of Revenue, 
1940-NMSC-014, 44 N.M. 194, 100 P.2d 225. 

Cancellation of licenses. — The Liquor Control Act 
(former 60-3-1 NMSA 1978 et seq.) gave the court au- 
thority only to determine whether upon the facts and 
law, the action of the official in cancelling a license was 
based upon an error of law or was unsupported by sub- 
stantial evidence or clearly arbitrary or capricious; other- 
wise it would be a delegation of administrative authority 
to the district court in violation of the constitution. Baca 
v. Grisolano, 1958-NMSC-028, 57 N.M. 176, 256 P.2d 792; 
Floeck v. Bureau of Revenue, 1940-NMSC-014, 44 N.M, 
194, 100 P.2d 225. 

Impermissible for courts to zone. — To the extent 
that Laws 1927, ch. 27, § 8 (repealed) purports to allow the 
district court to zone land, it is void as an unconstitutional 
delegation of power to the judiciary, contravening this :sec- 
tion, Coe v. City of Albuquerque, 1966-NMSC-196, 76 N.M. 
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771, 418 P.2d 545, appeal after remand, 1968-NMSC-069, 
79 N.M. 92, 440 P.2d 130, 


C. IMPROPER INTERFERENCE WITH JUDICIARY 
BY LEGISLATURE. 


Infringement upon judiciary by state or local gov- 
ernment barred. — This article bars any infringement 
upon the power and the authority of the judiciary by the 


DISTRIBUTION OF POWERS 


executive and legislative branches at any level of state or - 


local government. Mowrer v. Rusk, 1980-NMSG-113, 95 
N.M. 48, 618 P.2d 886. 

Legislative enactments on procedure. — The 
distinction between substantive law and those rules of 
pleading, practice and procedure which are essential to 
the performance of the constitutional duties imposed 
upon the courts is not always clearly defined. There may 
be areas in which procedural matters so closely border 
upon substantive rights and remedies that legislative 
enactments with respect thereto would be proper. South- 
west Underwriters v. Montoya, 1969-NMSC-027, 80 N.M. 
107, 452 P.2d 176. 

Judiciary determines rules of procedure for cases 
within the judicial system, pursuant to its authority un- 
der the separation of powers doctrine. Angel Fire Corp. v. 
C.S. Cattle Co,, 1981-NMSC-095, 96 N.M. 651, 634 P.2d 
202. 

Attempts to regulate pleading, practice and pro- 
cedure invalid. — The supreme court's constitutional 
power under this section and N.M. Const., art. VI, § 3, 
of superintending control over all inferior courts car- 
ries with it the inherent power to regulate all pleading, 
practice and procedure affecting the judicial branch of 
government, and statutes purporting to regulate prac- 
tice and procedure in the courts cannot be made bind- 
ing, for the constitutional power is vested exclusively in 
the supreme court. Ammerman v, Hubbard Broad., Inc., 
1976-NMSC-031, 89 N.M. 307, 551 P.2d 1354, cert. de- 
nied, 436 U.S. 906, 98 S, Ct. 2237, 56 L. Ed. 2d 404 (1978); 
State ex rel. Anaya v. McBride, 1975-NMSC-032, 88 N.M. 
244,539 P.2d 1006. 

In the absence of the clearest language to the contrary 
in the constitution, the powers essential to the function- 
ing of the courts are to be taken as committed solely 
to the supreme court to avoid a confusion in the meth- 
ods of procedure and to provide uniform rules of plead- 
ing and practice. Ammerman v. Hubbard Broad., Inc., 
1976-NMSC-031, 89 N.M. 307, 551 P.2d 1354, cert. denied, 
436 US. 906, 98 S. Ct. 2237, 56 L. Ed. 2d 404 (1976), 

Court has the power to regulate pleading, practice and 
procedure within the courts so that, on procedural matters 
such as time limitations for appeals, a rule adopted by the 
supreme court governs over an inconsistent statute. AAA 
v. SCC, 1985-NMSC-037, 102. N.M. 527, 697 P.2d 946. 

Procedural statute infringing on: court's duties. 
— Statute providing for dismissal of actions not brought 
to conclusion within three years and exempting cases 
and proceedings in which there is to be a jury from the 
dismissal requirement is a procedural statute which in- 
fringes on court's completion of its duties under the consti- 
tution; the rule of court in effect at that time will prevail. 
Southwest Underwriters v. Montoya, 1969-NMSC-027, 80 
N.M. 107, 452 P.2d 176. 

Creation of journalist's privilege invalid. — In 
view of the clear and unambiguous assertion of the su- 
preme court in Rule 501, N.M.R. Evid. (now Rule 11-501 
NMRA) that no person has a privilege, except as provided 
by constitution or rule of the court, and since under the 
New Mexico constitution the legislature lacks power 
to prescribe by statute rules of evidence and procedure, 
which power is vested exclusively in the supreme court, 
the journalist's privilege purportedly created by Subsec- 
tion A of 38-6-7 NMSA 1978 is constitutionally invalid and 
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cannot be relied upon or enforced in judicial proceedings. 
Ammerman v. Hubbard Broad., Inc., 1976-NMSC-031, 89 
N.M. 307, 551 P.2d 1354, cert. denied, 436 U.S. 906, 98 S. 
Ct, 2237, 56 L. Ed. 2d 404 (1978), 

Expedition of criminal cases for courts. — Under 
the doctrine of separation of powers, the matter of expedit- 
ing the flow of criminal cases through the courts is a pe- 
culiarly judicial function. State ex rel. Delgado v. Stanley, 
1972-NMSC-024, 83 N.M. 626, 495 P.2d 1073, abrogated, 
State v. Savedra, 2010-NMSC-025, 148 N.M. 301, 236 P.2d 20. 

Legislative interference with quo warranto im- 
proper. — Since the constitution provides for separate 
and equal branches of government in New Mexico, any 
legislative measure which affects pleading, practice or 
procedure in relation to a power expressly vested by the 
constitution in the judiciary, such as quo warranto, can- 
not be deemed binding. State ex rel. Anaya v. McBride, 
1975-NMSC-032, 88 N.M. 244, 539 P.2d 1006. 

Portion of 44-3-6 NMSA 1978 which requires the name 
of the person rightfully entitled to the office involved in a 
quo warranto proceeding to be set forth in the complaint 
is invalid. State ex rel. Anaya v. McBride, 1975-NMSC-032, 
88 N.M. 244, 539 P.2d 1006. 

Legislature not to interfere with appellate pro- 
cedure. — It would be utterly impossible for the court 
to live up to its responsibilities and to properly and ex- 
peditiously handle the matters which come before it on 
appeal and otherwise, if the legislature could determine 
and define the nature of the appellate process, establish 
the procedures to be followed in that process and fix time 
limitations within which the court must act. Ammerman 
v. Hubbard Broad., Inc., 1976-NMSC-031, 89 N.M. 307, 
551 P.2d 1354, cert. denied, 436 U.S. 906, 98 S. Ct. 2237, 56 
L. Ed. 2d 404 (1978). 

Time of hearing appeals for court. — The time 
within which the supreme court must consider a mat- 
ter before it is for that court to determine; it is purely a 
procedural matter. Ammerman v. Hubbard Broad., Inc., 
1976-NMSC-031, 89 N.M. 307, 551 P.2d 1354, cert. denied, 
436 U.S. 906, 98 S, Ct. 2237, 56 L. Ed. 2d 404 (1978). 

Substitution of de novo hearing for appeal im- 
proper. — Legislature has no power to substitute a de 
novo hearing for an appeal from a judgment or order of 
the district court. Ammerman v. Hubbard Broad., Inc., 
1976-NMSC-031, 89 N.M. 307, 551 P.2d 1354, cert. denied, 
436 U.S. 906, 98 S. Ct. 22387, 56 L. Ed. 2d 404 (1978). 

Legislature not to control practice of law. — Leg- 
islative attempts to confer any power over the control 
of the practice of law, including the power of suspension 
or disbarment, are violative of this section. In re Patton, 
1974-NMSC-017, 86 N.M. 52, 519 P.2d 288, abrogated, 
In re Bristol, 2006-NMSC-041, 140 N.M. 317, 142 P.3d 
905. 

Bar admission requirements. — The legislature 
may enact valid laws in fixing minimum but not maxi- 
mum requirements for admission to the bar, but it may 
not require admission on standards other than as ac- 
cepted or established by the courts; any legislation 
which attempts to do so is an invasion of the judicial 
power and violative of the constitutional provisions 
establishing the separate branches of government and 
prohibiting the legislature from invading the judiciary. 
In re Sedillo, 1959-NMSC-095, 66 N.M. 267, 347 P.2d 
162. 

Conflict of interest laws not regulation of law 
practice. — The application to former executive branch 
attorneys of Subsection C of 10-16-8 NMSA 1978, pro- 
hibiting former public officers and employees from repre- 
senting persons for pay before their former government 
agency employer, is not an attempt by the legislature to 
regulate the practice of law and the provision does not 
violate separation of powers. Ortiz v. Taxation & Revenue 
Dep't, 1998-NMCA-027, 124 N.M. 677, 954 P.2d 109. 
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IV. JUDICIAL REVIEW OVER LEGISLATIVE 
AFFAIRS, 


Power to make law is reserved exclusively to leg- 
islature, and any attempt to abdicate it in any particular 
field, though valid in form, must necessarily be held void. 
State v. Roy, 1936-NMSC-048, 40 N.M. 397, 60 P.2d 646, 
110 A.L.R. 1. 

Emergency clause for legislature. — It is exclusive 
function of legislature to determine whether legislation 
should carry an emergency clause precluding a referen- 
dum. Hutchens v. Jackson, 1983-NMSC-051, 37 N.M. 325, 
23 P.2d 355, 

Statutory construction upholding constitution- 
ality adopted. — Where a statute is susceptible of two 
constructions, one supporting the act and giving it ef- 
fect and the other rendering it unconstitutional and 
void, court must adopt that construction which will up- 
hold statute's constitutionality. Abeytia v. Gibbons Ga- 
rage, 1920-NMSC-064, 26 N.M. 622, 195 P. 515; State ex 
rel, Clancy v. Hall, 1917-NMSC-070, 23 N.M..422, 168 
Pub. 

Validity of legislation presumed. — The supreme 
court has repeatedly held that every presumption is to 
be indulged in: favor of the validity and regularity of 
legislative enactments. A statute will not be declared 
unconstitutional unless the court is satisfied beyond all 
reasonable doubt that the legislature went outside the 
constitution in enacting the challenged legislation: Mc- 
Geehan v. Bunch, 1975-NMSC-055, 88 N.M. 308, 540 P.2d 
238. 

A statute is presumed to be constitutional unless it 
clearly violates some specific provision of the constitution. 
Likewise, an ordinance as well as a statute, is presumed 
to be valid, and the one who attacks it has the burden 
of establishing its invalidity. City of Albuquerque v. Jones, 
1975-NMSC.025, 87 N.M. 486, 535 P.2d 1337. 

There is a presumption of the validity and regularity of 
legislative enactments. Courts must uphold the efficacy of 
statutes unless they are satisfied beyond all reasonable 
doubt that the legislature went outside the constitution in 
enacting the challenged legislation, Gallegos v. Homestake 
Mining Co., 1982-NMCA-052, 97 N.M. 717, 643 P.2d 281. 

Every presumption is in favor of the validity of legisla- 
tive enactments. Garcia v. Albuquerque Pub. Schs. Bd. of 
Educ., 1980-NMCA-081, 95 N.M. 391, 622. P.2d 699, cert. 
quashed, 95 N.M. 426, 622 P.2d 1046 (1981). 

Supreme court will not enquire into the wisdom, 
policy or justness of legislation. Garcia v. Albuquer- 
que Pub. Schs. Bd. of Educ., 1980-NMCA-081, 95 N.M. 391, 
622 P.2d 699. 

Review of legislative action. — The legislature is a 
coordinate branch of our state government; its preroga- 
tive in the matter of legislation is to be questioned solely 
from the standpoint of our federal or state constitutional 
limitations, Fellows v. Shultz, 1970-NMSC-071, 81 N.M. 
496, 469 P.2d 141; State v. Armstrong, 1924-NMSC-089, 31 
N.M, 220, 2438 P. 333. 

The function of the courts in scrutinizing acts of the 
legislature is not to raise possible doubt nor to listen to 
captious criticism, since as the legislature possesses the 
sole power of,enacting law, it will not be presumed that 
the people have intended to limit its power or practice by 
unreasonable or arbitrary restrictions. Every presump- 
tion is ordinarily to be indulged in favor of the validity 
and regularity of legislative acts and procedure. Fellows 
v. Shultz, 1970-NMSC-071, 81 N.M. 496, 469 P.2d 141; 
State v. Armstrong, 1924-NMSC-089, 31 N.M. 220, 2438 
P.. 333. ' 

Legislature to determine public need. — A deter- 
mination of what is reasonably necessary for the pres- 
ervation of the public health, safety and welfare of the 
general public is a legislative function and should not be 
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interfered with, save in a clear case of abuse. State v. Col- 
lins, 1956-NMSC-046, 61 N.M. 184, 297 P.2d 325. 

Courts may not inquire into statutory policy. — 
Under the separation of powers doctrine, the courts may 
not inquire into statutory policy and may not substitute 
their views in the formulation of legislative provisions or 
classifications for those of the legislature. Gallegos v. Home- 
stake Mining Co., 1982-NMCA-052, 97 N.M. 717, 643 P.2d 
281. 

No power in court to stay corporation commis- 
sion (now public regulation commission) order. — A 
district court had no power to stay an order of state cor- 
poration commission (now public regulation commission) 
(an administrative board exercising a legislative function) 
pending a determination of whether the order was lawful 
and reasonable, in view of separation of powers doctrine. 
State ex rel. SCC v. McCulloh, 1957-NMSC-096, 63 N.M. 
436, 321 P.2d 207. 

Power to review legislation prior to enforcement 
action. — The court of appeals did not have authority 
to review the constitutionality of the New Mexico Min- 
ing Act (69-36-1 to 69-36-20 NMSA 1978) in an appeal 
challenging regulations on their face before the mining 
commission took action to enforce the act. Old Abe Co. 
v. New Mexico Mining Comm'n, 1995-NMCA-134, 121 
N.M. 83, 908 P.2d 776, cert. denied, 120 N.M. 828, 907 
P.2d 1009, 


V. POWERS OF EXECUTIVE DEPARTMENT. 


Judicial standards commission. Because the 
judicial standards commission plays no role in the tra- 
ditional functions of the judiciary, the governor's ac- 
tions in removing the executive appointees to the com- 
mission did not infringe on the judiciary's performance 
of those functions. State ex rel. N.M. Judicial Standards 
Comm'n v. Espinosa, 2008-NMSC-017, 134 N.M. 59, 73 
P.3d 197. 

Public service commission's order unconstitu- 
tional. — Orders of the public service commission that 
effectively deregulated the retail side of the electric power 
industry in New Mexico in the absence of a statutory 
mandate from, the legislature exceeded the commission's 
authority and violated the separation of powers doctrine. 
State ex rel. Sandel v. New Mexico Pub. Util. Comm'n, 
1999-NMSC-019, 127 N.M. 272, 980 P.2d 55. 

Executive created public assistance policy un- 
constitutional. — Governor's implementation of public 
assistance policy through the human services depart- 
ment violated the separation of powers doctrine, because 
in changing eligibility requirements, it was an executive 
creation of substantive law. State ex rel. Taylor v. Johnson, 
1998-NMSC-015, 125 N.M. 343, 961 P.2d 768, 

Cease and desist order against executive officers. 
— Cease and desist order was. proper contempt sanction 
against governor and executive agency that continued 
implementation of public assistance program for several 
months following issuance of writ of mandamus by su- 
preme court ordering the cessation of the program. State 
ex rel. Taylor v. Johnson, 1998-NMSC-015, 125 N.M. 343; 
961 P.2d 768. 

Granting power to mining director constitu- 
tional. — Regulations of the mining commission granting 
power to the director, an employee of the commission, were 
not violative of the separation of powers doctrine. Old Abe 
Co. v. New Mexico Mining Comm'n, 1995-NMCA-134, 121 
N.M. 83, 908 P.2d 776, cert. denied, 120 N.M. 828, 907 P.2d 
1009. 

State engineer regulations to determine water 
rights priorities, — The state engineer exceeded the 
state engineer's statutory authority under 72-2-9.1 NMSA 
1978 and violated the principles of separation of powers 
under Article III, Section 1 of the constitution of New 
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Mexico when the state engineer adopted regulations that 
permitted the state engineer to determine water right 
priorities as among water rights owners and to curtail 
water usage based upon evidence contained in subfile or- 
ders, offers of judgment, hydrographic surveys, and per- 
mits issued by the state engineer. Tri-State Generation & 
Transmission Ass'n, Inc. v. D'Antonio, 2011-NMCA-015, 
149 N.M. 394, 249 P.3d 932, rev'd, 2012-NMSC-039, 289 
P.3d 1232. 

Executive privilege recognized. — Recognition of 
an executive privilege is required by the constitution of 
the state of New Mexico. State ex rel. Att'y Gen. v. First 
Judicial Dist. Court, 1981-NMSC-0538, 96 N.M. 254, 629 
P.2d 330, abrogated, Republican Party of N.M. v. New 
Mexico Taxation & Revenue Dep't, 2012-NMSC-026, 283 
P.3d 853. 

Executive privilege is a recognition by one branch of 
government, the judiciary, that another coequal branch of 
government, the executive, has the right not to be unduly 
subjected to scrutiny in a judicial proceeding where infor- 
mation in its possession is being sought by a litigant. The 
legislative and judicial branches of state government en- 
joy similar privileges which are required to be recognized 
by the supreme court under the constitution. State ex rel. 
Att'y Gen. v. First Judicial Dist. Court, 1981-NMSC-053, 
96 N.M. 254, 629 P.2d 330. 

Purposes of privilege. — Inherent in the successful 
functioning of an independent executive is the valid need 
for protection of communications between its members. 
The purposes of the executive privilege are to safeguard 
the decision-making process of the government by foster- 
ing candid expression of recommendations and advice and 
to protect this process from disclosure. State ex rel. Att'y 
Gen. v. First Judicial Dist. Court, 1981-NMSC-058, 96 
N.M. 254, 629 P.2d 330. 

Limitation on privilege. — Executive privilege 
does not protect communications, whether intended as 
confidential or not, between the executive department 
and members of the public or others not employed in 
the executive department. State ex rel, Att'y Gen. v. First 
Judicial Dist. Court, 1981-NMSC-053, 96 N.M. 254, 629 
P.2d 330. 

Privilege not absolute. — The mere fact that the 
executive department holds information and claims ex- 
ecutive privilege does not of itself render the information 
exempt from judicial process. Nor does the fact that the 
privilege is of constitutional origin make the privilege ab- 
solute. State ex rel. Att'y Gen. v. First Judicial Dist. Court, 
1981-NMSC-053, 96 N.M. 254, 629 P.2d 330. 

Balancing test applied to determine disclosure. 
— Trial courts are required to determine whether the 
claim of executive privilege has been properly invoked 
in each situation. Once it is found that the privilege ap- 


DISTRIBUTION OF POWERS 


plies, the trial court must balance the public's interest in | 


preserving confidentiality to promote intra-governmental 
candor with the individual's need for disclosure of the 

' particular information sought. State ex rel. Att'y Gen. v. 
First Judicial Dist. Court, 1981-NMSC-053, 96 N.M. 254, 
629 P.2d 330. 

Executive conditions on grants of capital outlay 
appropriations, — Executive Order 2013-006, which re- 
quires state agencies, local public bodies and other enti- 
ties to meet criteria that exceed the conditions required 
under the 2013 Work New Mexico Act, Laws 2013, ch. 226, 
before they can receive and use capital outlay appropria- 
tions, violates the separation of powers mandated by Ar- 
ticle III, Section 1 of the constitution of New Mexico. 2013 
Op. Att'y Gen. No.13-03. 

Appointment of legislator to executive council. 
— A state representative's appointment to an executive 
advisory council does not violate this section providing 
for the separation of powers. 1977 Op. Att'y Gen. No. 77- 
03. 
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Public school teachers and administrators in leg- 
islature. — School teachers are not "public officers" but 
only employees, and they are not barred by the separation 
of powers provision from being legislators. State ex rel. 
Stratton v. Roswell Indep. Schs., 111 N.M. 495, 806 P.2d 
1085 (Ct. App. 1991). 

A member of the state legislature is not precluded by 
state law from serving as an elected local school board 
member. 1991 Op. Att'y Gen: No. 91-02. 

' This state's strong constitutional separation-of-powers 
doctrine precludes public school teachers and administra- 
tors from serving in the legislature. 1988 Op. Att'y Gen, 
No. 88-20, 

Representative serving on state defense force. 
— A New Mexico state representative may not serve in 
the New Mexico state defense Force; the offices of legisla- 
tor and state defense force member are incompatible and 
serving on both would create a conflict of interest. 1988 
Op. Att'y Gen. No. 88-71. 

Naming of commission members by legislature. 
— Oil Conservation Act is not unconstitutional on the 
ground that since the legislature has named the members 
of the oil conservation commission there has been an inva- 
sion of the executive power of appointment, 1951-52 Op. 
Att'y Gen, No. 51-5397, 

Charging fees for services. — In the absence of ex- 
press authority, fees may not be charged by the board of 
trustees of the New Mexico supreme court law library to 
patrons using the library in order to generate income for 
the library. Administrative bodies do not have implied 
authority to charge fees for services. 1988 Op. Att'y Gen. 
No. 88-78. 

Grand jury is a function of the courts; that is, of 
the judicial branch of government. 1982 Op. Att'y Gen. 
No. 82-14. 

Delegation of authority to administrative agency. 
— The legislature has the power to establish administra- 
tive agencies and to delegate to them the enforcement of 
statutes regulating the conduct of professions. 1980 Op. 
Att'y Gen. No, 80-09. 

Governor does not have authority to legislate the 
regulation of massage practitioners and he cannot del- 
egate it to a massage board. 1980 Op. Att'y Gen. No, 80- 
09. 

' Executive agency controlling expenditure of ap- 
propriations. — The legislature may provide in the 
general appropriations bill for an executive agency to 
control the expenditure of the amounts appropriated 
without constituting a violation of the separation-of- 
powers provisions in this section. 1987 Op. Att'y Gen. 
No, 87-32. 

Promulgation of collective bargaining rules by 
personnel board. — The words "among other things" at 
the beginning of 10-9-18 NMSA 1978 do not constitute a 
valid delegation of legislative power, authorizing the per- 
sonnel board to promulgate rules allowing state employ- 
ees to bargain collectively with state agencies, since the 
state constitution commits New Mexico to the doctrine of 
separation of powers and also vests the legislative pow- 
ers in the legislature. It is fundamental that no one of the 
three branches can delegate effectively any of the powers 
which belong to it. 1987 Op. Att'y Gen. No, 87-41. 

Legislative review of administrative regulations 
proper. — Legislative review of administrative rules and 
regulations promulgated under delegated rule-making 
powers is consistent with the constitutional doctrine of 
separation of powers, and does not interfere with judicial 
prerogative. 1977 Op. Att'y Gen. No. 77-12. 

Applicability of motor pool provisions to judi- 
ciary. — Procedures adopted under Laws 1968, ch. 43, 
§ 11 (15-3-25 NMSA 1978) for operating the state motor 
pool are binding upon the judicial branch of the govern- 
ment unless the supreme court determines that such 
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compliance would unreasonably impede or impair the 
functions of the judiciary. 1967-68 Op. Att'y Gen. No. 68- 
64, 

Legislative grant of water rights invasion of ju- 
diciary's function. — Where exclusive jurisdiction has 
been given to the judiciary to determine water rights, 
the separation of powers doctrine forbids the legisla- 
ture from granting such rights; therefore, proposed bill 
which would grant a water right of two-acre inches per 
acre foot to those holding water rights in the artesian 
basins would be unconstitutional. 1971-72 Op. Att'y Gen. 
No. 71-23, 

Divestment of office by judicial action of ques- 
tionable validity. — There is a very serious question as 
to whether a person can be divested of his legislative office 
by judicial action pursuant to a constitutional provision 
which on the face of it would disqualify him from hold- 
ing office, because this presents a question of separation 
of power, and the courts will not interfere with the organi- 
zation of one of the other equal branches of government. 
1955-56 Op. Att'y Gen. No. 56-6400. 

Attorney general not to interfere with legislative 
qualifications. — The attorney general has been granted 
no statutory authority to intervene in a determination by 
the legislature of whether public school teachers are quali- 
fied to serve, and, in fact, is barred from doing so by the sepa- 
ration of powers doctrine, 1975-76 Op, Att'y Gen. No, 75-21. 

Law reviews. — For comment on Continental Oil Co. 
v. Oil Conservation Comm'n, 70 N.M. 310, 373 P.2d 809 
(1962), see 3 Nat. Resources J. 178 (1963). 

For comment on Kelley v. Carlsbad Irrigation Dist., 71 
N.M. 464, 379 P.2d 7638 (1963), see 3 Nat. Resources J. 340 
(1963). 

For note, "Separation of Powers Doctrine in New Mex- 
ico," see 4 Nat. Resources J. 350 (1964). 

For note, "Annexation of Unincorporated Territory in 
New Mexico," see 6 Nat, Resources J, 83 (1966), 

For article, "Constitutional Limitations on the Exercise 
of Judicial Functions by Administrative Agencies," see 7 
Nat. Resources J. 599 (1967). 

For article, "The Writ of Prohibition in New Mexico,” see 
5 N.M. L. Rev. 91 (1974). 

For article, "Medical Malpractice Legislation in New 
Mexico," see 7 N.M. L. Rev. 5 (1976-77). 

For note, "Conservation, Lifeline Rates and Public Util- 
ity Regulatory Commissions," see 19 Nat. Resources J. 
411 (1979). 

For article, "Separation of Powers and the Judicial Rule- 
Making Power in New Mexico: The Need for Prudential 
Restraints," see 15 N.M. L. Rev. 407 (1985). 
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For annual survey of New Mexico criminal procedure, 
see 16 N.M. L. Rev. 25 (1986). 

For survey of workers' compensation law in New Mex- 
ico, see 18 N.M. L. Rev. 579 (1988). 

For 1984-88 survey of New Mexico administrative law, 
19 N.M. L. Rev. 575 (1990). 

For comment, "Deannexation: A proposed statute," see 
20.N.M. L. Rev. 713 (1990). 

Am. Jur. 2d, A.L.R. and C.J.S, references. — 16 Am. 
Jur. 2d Constitutional Law §§ 294 to 359, 

Delegation of powers. by various branches of govern- 
ment, 2 A.L.R. 882, 12 A.L.R. 1435, 27 A.L.R. 927, 32 
A.L.R. 1406, 40 A.L.R. 347, 47 A.L.R. 70, 48 A.L.R, 454, 54 
A.L.R. 1104, 55 A.L.R. 372, 70 A.L.R. 1248, 84 A.L.R, 1147, 
86 A.L.R. 1554, 88 A.L.R. 1519, 91 A.L.R. 799, 92 A.L.R, 
400, 96 A.L.R. 312, 96 A.L.R. 826. 

Delegation of power to the judiciary, 6 A.L.R. 218, 18 
A.L.R. 67, 34 A.L.R, 1128, 64 A.L.R, 1378, 69 A.L.R. 266, 
70 A.L.R. 1284, 71 A.L.R. 821, 87 A.L.R. 546, 

Delegation of power to the people, 6 A.L.R. 218, 18 
A.L.R, 67, 20 A.L.R. 1491, 29 A.L.R. 41, 53 A.L.R. 149, 64 
A,L.R. 1878, 70 A.L.R. 1062, 72 A.L.R. 1339, 76 A.L.R. 105, 
123 A.L.R. 950, 

Power of court to force the legislative body to apportion 
representatives or election districts as required by the 
constitution, 46 A.L.R. 964. 

Censorship laws as delegations of power, 64 A.L.R. 505. 

-Governmental powers in peace-time emergency, 86 
A.L.R. 1539, 88 A.L.R. 1519, 96 A.L.R. 312, 96 A.L.R. 826. 

Emergency as affecting validity of delegation of power 
to executive, 86 A.L.R. 1554, 88 A.L.R. 1519, 96 A.L.R. 312, 
96 A.L.R. 826. 

Constitutionality, construction, and application of provi- 
sions of state tax law for conformity with federal income 
tax law or administrative and judicial interpretation, 42 
A.L,R.2d 797. 

Validity, construction, and effect of statute, ordinance, 
or other measure involving chemical treatment of public 
water supply, 43 A.L.R.2d 453. 

Arbitration statute as unconstitutional delegation of ju- 
dicial power, 55 A.L.R.2d 432. 

Construction and application, under state law, of doc- 
trine of "executive privilege," 10 A.L.R.4th 355. 

Automobiles; validity and construction of legislation au- 
thorizing revocation or suspension of operator's license for 
"habitual," "persistent," or "frequent" violations of traffic 
regulations, 48 A.L.R.4th 367, 

16 C.J.S. Constitutional Law §§ 111 to 227. 


ARTICLE IV 


Legislative Department 


Sec. 
1. Vesting of legislative power; location of sessions; refer- 
endum on legislation. 


2. Powers generally; disaster emergency procedure. 

3. Number and qualifications of members; single- 
member districts; reapportionment. 

4, Terms of office of members; time of election; filling of 
vacancies, 

5. Time and length of sessions; items considered in even- 
numbered years. 

6. Special session; extraordinary session. 

7. Judge of election and qualification of members; quorum. 

8. Call to order; presiding officers. 
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Sec. ; 
9. Selection and compensation of officers.and employees, 


10. Compensation of members. 

11. Rules of procedure; contempt or disorderly conduct; 
expulsion of members. 

12. Public sessions; journals. | 

13, Privileges and immunities. 

14, Adjournment. 

15. Laws to be passed by bill; alteration of bill; enacting 
clause; printing and reading of bill, 

16. Subject of bill in title; appropriation bills, 

17. Passage of bills. 

18. Amendment of statutes. 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


Art. IV, § 1 LEGISLATIVE DEPARTMENT Art. IV, § 1 
Sec. Sec. 
19. Introduction of bills. 31. Appropriations for charitable, educational, etc., pur- 
20. Enrollment, engrossment and signing of bills. poses. 
21, Alteration or theft of bill. 32. Remission of debts due state or municipalities. 
22. Governor's approval or veto of bills. 33. Prosecutions under repealed laws, 
23, Effective date of law; emergency acts. 34. Change of rights or procedure in pending cases. 
24, Local or special laws, 35, Power and procedure for impeachment and trial. 
25. Validating unauthorized official acts; fines against of- 36. Officers subject to impeachment. 
ficers, etc. , 37. Railroad passes. 
26. Grant of franchise or privilege. 38. Monopolies. 
27, Extra or increased compensation for officers, contrac- 39. "Bribery" and "solicitation" defined. 
tors, etc. 40. Penalty for bribery. 
28, Appointment of present and former legislators to of- 41. Compelling testimony in bribery cases. 
fice; interest of legislators in contracts. 42. Hearings on confirmation of gubernatorial appoint- 
29. Laws creating debts, ments. 


30. Payments from treasury to be upon appropriations 
and warrant, 


Sec. 1. [Vesting of legislative power; location of sessions; referendum 
on legislation.| 


The legislative power shall be vested in a senate and house of representatives which shall be 
designated the legislature of the state of New Mexico, and shall hold its sessions at the seat of 
government. 

The people reserve the power to disapprove, suspend and annul any law enacted by the legis- 
lature, except general appropriation laws; laws providing for the preservation of the public peace, 
health or safety; for the payment of the public debt or interest thereon, or the creation or funding 
of the same, except as in this constitution otherwise provided; for the maintenance of the public 
schools or state institutions, and local or special laws. Petitions disapproving any law other than 
those above excepted, enacted at the last preceding session of the legislature, shall be filed with 
the secretary of state not less than four months prior to the next general election. Such petitions 
shall be signed by not less than ten per centum of the qualified electors of each of three-fourths 
of the counties and in the aggregate by not less than ten per centum of the qualified electors of 
the state, as shown by the total number of votes cast at the last preceding general election. The 
question of the approval or rejection of such law shall be submitted by the secretary of state to 
the electorate at the next general election; and if a majority of the legal votes cast thereon, and 
not less than forty per centum of the total number of legal votes cast at such general election, be 
cast for the rejection of such law, it shall be annulled and thereby repealed with the same effect 
as if the legislature had then repealed it, and such repeal shall revive any law repealed by the act 
so annulled; otherwise, it shall remain in force unless subsequently repealed by the legislature. If 
such petition or petitions be signed by not less than twenty-five per centum of the qualified elec- 
tors under each of the foregoing conditions, and be filed with the secretary of state within ninety 
days after the adjournment of the session of the legislature at which such law was enacted, the 
operation thereof shall be thereupon suspended and the question of its. approval or rejection shall 
be likewise submitted to a vote at the next ensuing general election. If a majority of the votes cast 
thereon and not less than forty per centum of the total number of votes cast at such general elec- 
tion be cast for its rejection, it shall be thereby annulled; otherwise, it shall go into effect upon pub- 
lication of the certificate of the secretary of state declaring the result of the vote thereon. It shall 
be a felony for any person to sign any such petition with any name other than his own, or to sign 
his name more than once for the same measure, or to sign such petition when he is not a qualified 
elector in the county specified in such petition; provided, that nothing herein shall be construed to 
prohibit the writing thereon of the name of any person who cannot write, and who signs the same 
with his mark. The legislature shall enact laws necessary for the effective exercise of the power 
hereby reserved. 


Comparable provisions. — Idaho Const., art. III, § 1. 
Montana Const., art. V, § 1. 
Utah Const., art. VI, § 1. 


Cross references, — For referendum petitions, see 1- 
17-1 to 1-17-14 NMSA 1978. 

For statutes relating to the legislature, see Chapter 2, 
NMSA 1978, 
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Art. IV, § 1 
ANNOTATIONS 
I. GENERAL CONSIDERATION. 
II. POWERS OF LEGISLATURE. 
Ill. EXEMPTIONS FROM REFERENDUM POWER. 
IV. REFERENDUM PROCEEDINGS. 


I. GENERAL CONSIDERATION. 


The state has broad police power to regulate the 
liquor business. — Laws 1981, ch. 39, § 36, the provision 
of the Liquor Control Act (act) which provides that the 
holder of any license issued under the act has no vested 
property right in the license, is constitutional, because 
New Mexico courts have consistently held that as between 
a licensee and the state, a liquor license is a privilege and 
not a right, and therefore liquor license holders have no 
property right in their license as against the state. More- 
over, the state has broad police power to regulate the li- 
quor business, and as long as a regulation is reasonably 
related to a proper purpose and does not unreasonably 
deprive the property owner of all or substantially all of 
the beneficial use of his property, it does not constitute 
a taking of private property pursuant to the state’s po- 
lice power, and under the act, current liquor license hold- 
ers have the continued right to engage in the alcoholic 
beverage business. Chronis v. State ex rel. Rodriguez, 
1983-NMSC-081, 100 N.M. 342, 670 P.2d 953. 

Section is self-executing. State v. 
1929-NMSC-099, 34 N.M. 438, 283 P, 902. 

Right of referendum narrow. — The omission by the 
framers of our constitution of the words "necessary" and 
"immediate" in the language of the exemption clause re- 
sults in allowing the people of this state a much narrower 
right of referendum than is allowed in any other state in 
which the right is reserved. Otto v. Buck, 1956-NMSC-040, 
61 .N.M. 123,.295 P.2d 1028. 

‘Under this section the people have retained lim- 
ited veto power closely akin to that of governor, but with 
difference that his power is general over all legislation. 
State ex rel. Hughes v. Cleveland, 1943-NMSC-029, 47 
N.M. 230, 141 P.2d 192. { 


II], POWERS OF LEGISLATURE. 


Legislature has plenary legislative authority lim- 
ited only by the state and federal constitutions. Daniels v. 
Watson, 1966-NMSC-011, 75 N.M. 661, 410 P.2d 193. 

Legislature's plenary authority is limited only by 
the state and federal constitutions. — Court decisions 
may be modified by legislative enactment in any manner 
and to any degree decided by the legislature, so long as the 
legislation conforms to constitutional standards. Ferguson 
v. New Mexico State Hwy, Comm'n, 1982-NMCA-180, 99 
N.M. 194, 656 P.2d 244, cert. denied, 99 N.M. 226, 656 P.2d 
889 (1983). 

The legislature acted constitutionally in enacting the 
Tort Claims Act (41-4-1 to 41-4-27 NMSA 1978) following 
judicial abolition of sovereign immunity. Ferguson v. New 
Mexico State Hwy. Comm'n, 1982-NMCA-180, 99 N.M. 
194, 656 P.2d 244, cert. denied, 99 N.M. 226, 656 P.2d 889 
(1983). 

Legislature to define crimes and punishments. 
— The legislature is the proper branch of government to 
determine what behavior should be proscribed under the 
police power, and to define crimes and provide for their 
punishment. State v, Dennis, 1969-NMCA-036, 80 N.M. 
262, 454 P.2d 276. 

Power to define crimes and provide the punishment is 
a legislative function. State v. Allen, 1967-NMSC-029, 77 
N.M. 433, 423 P.2d 867; State v, Jiminez, 1976-NMCA-096, 
89 N.M. 652, 556 P.2d 60. 

Legislature may provide criminal penalties 
for violation of rules and regulations under proper 
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circumstances. State v. Allen, 1967-NMSC-029, 77 N.M. 
433, 423 P.2d 867. 

Unnecéssary restrictions not permissible. — Leg- 
islatures may not, under the guise of the police power, im- 
pose restrictions that are unnecessary and unreasonable 
upon the use of private property or the pursuit of useful 
activities. State v. Dennis, 1969-NMCA-036, 80 N.M. 262, 
454 P.2d 276. 

Anticipatory legislation permissible. — The legisla- 
ture may pass a statute in anticipation of adoption of an 
amendment to the constitution and to take effect thereon. 
In re Thaxton, 1968-NMSC-014, 78 N.M. 668, 487 P.2d 129. 

Legislature may amend existing law for clari- 
fication purposes just as effectively and certainly as 
for purposes of change. State ex rel. Dickson v. Aldridge, 
1960-NMSC-018, 66 N.M. 390, 348 P.2d 1002. 

Delegation for carrying out legislative purposes 
valid. — Where a valid statute complete in itself enacts 
the general outlines of a. governmental scheme, policy or 
purpose, and confers upon officials charged with the duty of 
assisting in administering the law and authority to make, 
subject to judicial review, rules and regulations, or to ascer- 
tain facts, upon which the statute by its own terms operates 
in carrying out the legislative purpose, such authority is not 
an unconstitutional delegation of legislative power, State v. 
Spears, 1953-NMSC-083, 57 N.M. 400, 259 P.2d 356. 

Standards to be given agency. — A legislative body 
may not vest unbridled or arbitrary power in an admin- 
istrative agency but must furnish reasonably adequate 
standards to guide it, broad standards being permissible 
so long as they are capable of reasonable application and 
are sufficient to limit and define the agency's discretion- 
ary powers, State v. Pina, 1977-NMCA-020, 90 N.M. 181, 
561 P.2d 43. ¢, 

Delegation of power to board. — Laws 1951, ch. 224 
(repealed), relating to licensing of real estate brokers, was 
not unconstitutional as a delegation of legislative power to 
an administrative board. State v. Spears, 1953-NMSC-033, 
57 N.M. 400, 259 P.2d 356, 39 A.L.R. 2d 595. 

Rule-making powers delegable. — While the legis- 
lature may not delegate its power to make laws, it may 
vest in administrative officers and bodies a large measure 
of discretionary authority especially to make rules and 
regulations relating to the enforcement of the law. State 
v. Spears, 1953-NMSC-033, 57 N.M. 400, 259 P.2d 356, 39 
A.L.R. 2d 595. 

Rule-making powers must not abrogate underly- 
ing statute. — Legislature may not delegate authority to 
a board or commission to adopt rules or regulations which 
abridge, enlarge, extend or modify the statute creating 
the right or imposing the duty. State ex rel. McCulloch v. 
Ashby, 1963-NMSC-217, 73 N.M. 267, 387 P.2d 588. 

Workmen's compensation settlements by court. 
— Provisions in 52-1-30 and 52-1-56 NMSA 1978 au- 
thorizing court to direct or approve settlement of work- 
men's compensation claim, in installment payments or as 
a lump sum, guided by claimant's best interests, did not 
involve an unconstitutional delegation of authority. Liv- 
ingston v. Loffland Bros,, 1974-NMCA-047, 86 N.M. 375, 
524 P.2d 991, cert. denied, 86 N.M. 372, 524 P.2d 988, 

Petition by users of underground water. — Sec- 
tion 5 of Laws 1927, ch. 182 (repealed), providing for ad- 
ministration of the act as to any underground waters upon 
petition signed by ten percent of the users of such waters, 
did not delegate legislative power to the petitioners in vio- 
lation of this section. Yeo v. Tweedy, 1929-NMSC-033, 34 
N.M. 611, 286 P. 970. 

Challenge to constitutionality of law. — In deter- 
mining the constitutionality of a law, the presumption 
is that the legislature has performed its duty and kept 
within the bounds fixed by the constitution; and the ju- 
diciary will, if possible, give effect to the legislative in- 
tent, unless it clearly appears to be in conflict with the 
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constitution. Seidenberg v. New Mexico Bd. of Med. 
Exam'rs, 1969-NMSC-028, 80 N.M. 135, 452 P.2d 469. 

Every presumption is to be indulged in favor of 
validity and regularity of legislative enactments, Jn re 
Estate of Welch, 1969-NMSC-098, 80 N.M. 448, 457 P.2d 
380. 

Doubts resolved in favor of constitutionality. — 
Legislative acts should not be held unconstitutional un- 
less no other conclusion can reasonably be reached and all 
doubts must be resolved in favor of constitutionality. Pey- 
ton v. Nord, 1968-NMSC-027, 78 N.M. 717, 437 P.2d 716. 

Standing to challenge legislation. — The constitu- 
tionality of a legislative act is open to attack only by a 
person whose rights are affected thereby. State v. Kasa- 
hoff, 1972-NMCA-151, 84 N.M. 404, 503 P.2d 1182; State v. 
Hines, 1967-NMSC-237, 78 N.M. 471, 432 P.2d 827. 


II. EXEMPTIONS FROM REFERENDUM POWER. 


Question of referability is one of "judicial" fact, 
in the sense that the court examines the enactment of 
the legislature in the light of the history thereof, includ- 
ing previous extant or repealed legislation on the subject, 
contemporaneous declarations of the legislature, the con- 
dition sought to be remedied by the act, and the conse- 
quences of any particular interpretation to be given it. 
Otto v. Buck, 1956-NMSC-040, 61 N.M. 1238, 295 P.2d 1028. 

Initiation of constitutional amendment not sub- 
ject to referendum. — Authority reposed in legislature 
to initiate constitutional amendments is different than 
its power to legislate, and is not subject to referendum, 
Hutcheson v. Gonzales, 1937-NMSC-047, 41 N.M, 474, 71 
P.2d 140. 

Procedure provided by legislature, in session as a conven- 
tion to amend the constitution, which directs submission to 
the voters in order to effectuate the proposal for amend- 
ment, is a law, but not the kind of a:'law against which ref- 
erendum may be directed under this article. Hutcheson v, 
Gonzales, 1987-NMSC-047, 41 N.M. 474, 71 P.2d 140. 

Enactment calling for special election to approve 
or reject proposed amendments to state constitution 
was not subject to referendum. Hutcheson v. Gonzales, 
1987-NMSC-047, 41 N.M. 474, 71 P.2d 140, 

Valid relationship to police power sufficient for 
exemption, — The question to be determined is whether 
an act reasonably provides for the preservation of the 
public peace, health or safety, which involves a determi- 
nation of whether a valid relationship exists between the 
enactment and the preservation of either the public peace, 
health or safety. Otto v. Buck, 1956-NMSC-040, 61 N.M. 
128, 295 P.2d 1028. 

Inclusiveness of public health measure. — Char- 
acter of legislation as public health measure is not de- 
feated by its failure to affect all or even a major percent- 
age of people of state. State ex rel. Hughes v. Cleveland, 
19438-NMSC-029, 47 N.M. 230, 141 P.2d 192. 

The fact that a measure does not affect all or even a 
major portion of the people of the state does not deny it 
character as a measure providing for preservation of pub- 
lic peace, health or safety. Otto v. Buck, 1956-NMSC-040, 
61 N.M. 123, 295 P.2d 1028, 

Former cigarette tax act exempt. — Laws 1943, 
ch, 95 (72-14-1, 1953 Comp. et seq., now repealed), which 
levied an excise tax on cigars and cigarettes to provide 
funds for needy aged so that they might have "a reason- 
able subsistence compatible with decency and health," 
was exempt from referendum since it reasonably provided 
for preservation of public peace, health or safety. State ex 
rel. Hughes v. Cleveland, 1948-NMSC-029, 47 N.M, 230, 
141 P.2d 192. 

Highway debentures as "public debt". — Gasoline 
Tax Act enacted by Laws 1949, ch. 42 (64-26-2, 64-26-83, 64- 
26-5 to 64-26-7, 1953 Comp., now repealed) was excepted 
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from referendum as highway debentures were evidences 
of public debts in sense words "public debt" are used in 
this section. State ex rel, Linn v. Romero, 1949-NMSC-049, 
53 N.M. 402, 209 P.2d 179. 


IV. REFERENDUM PROCEEDINGS. 


Two referendum proceedings distinguished, — 
Proceedings for referendum initiated within 90 days af- 
ter adjournment of the legislature, if successful, repeal no 
law, but annul it, while those initiated with a ten percent 
petition or after the 90-day period, if successful, repeal the 
law as though the legislature had then repealed it. In the 
first instance there was no operative act, while in the sec- 
ond the act, while inoperative, was a valid existing law. 
Todd v. Tierney, 1933-NMSC-094, 38 N.M. 15, 27 P.2d 991. 

Legislative declaration of emergency contained 
in act is final, and is conclusive and binding upon the 
courts. Hutchens v. Jackson, 1933-NMSC-051, 37 N.M. 
325; 23'P.2d 355, 

Emergency legislation not suspendable by refer- 
endum petition. — Where a law became effective im- 
mediately upon its passage by reason of an emergency 
declaration, it is not suspended by a referendum petition 
having the requisite number of signatures filed within 90 
days after adjournment. Todd v. Tierney, 1983-NMSC-094, 
38 N.M. 15, 27 P.2d 991. 

If a law has immediate effect, its nonreferable character 
is conclusively established, insofar as the 90-day clause is 
concerned. Zodd v, Tierney, 1983-NMSC-094, 38 N.M. 15, 
27 P.2d 991. 

Filing with secretary of state of referendum petition 
bearing required signatures of 25% of the qualified elec- 
tors of the state does not have effect of suspending opera- 
tion of a law already in effect by reason of an emergency 
clause, even though the law should be one subject to ref- 
erendum. Flynn, Welch & Yates, Inc. v. State Tax Comm'n, 
1934-NMSC-001, 38 N.M. 131, 28 P.2d 889; Todd v. Tier- 
ney, 19838-NMSC-094, 38 N.M. 15, 27 P.2d 991. 

Designation as emergency measure does not af- 
fect referability, Flynn, Welch & Yates, Inc. v. State Tax 
Comm'n, 19384-NMSC-001, 38 N.M. 131, 28 P.2d 889. 

Review of legislation effectuating referendum 
rights. — When legislature has passed such laws as it 
deems necessary to effective exercise of referendum, under 
duty imposed upon it by this section, this court will con- 
sider only whether something indispensable to such effec- 
tive exercise is lacking. State v. Perrault, 1929-NMSC-099, 
34 N.M. 438, 283 P. 902. 

Judicial notice of convention committee's report. 
— Court took judicial notice of fact that minority report 
of committee on legislative department at constitutional 
convention, proposing an initiative and referendum provi- 
sion as a substitute for the language actually incorporated 
in the constitution, was rejected. State ex rel. Hughes v. 
Cleveland, 1943-NMSC-029, 47 N.M. 230, 141 P.2d 192. 

Legislative declarations in classifying respected. 
— Unless patently untrue or absurd, legislative declara- 
tions in classifying for purposes of legislation will be re- 
spected by the courts. State ex rel. Hughes v. Cleveland, 
1943-NMSC-029, 47 N.M. 230, 141 P.2d 192. 

Duties of secretary of state in handling referen- 
dum petitions, — In checking signatures on a referen- 
dum petition, the secretary of state has authority only to 
reject typewritten, printed or incomplete names and has a 
duty to file the petitions as received within the time pre- 
scribed. 1949-50 Op. Att'y Gen. No. 49-5232. 

Determination of whether signers of petition are genu- 
ine and duly qualified is a judicial function and not the 
duty of the secretary of state. 1937-38 Op. Att'y Gen. 
No. 37-1669. 

Form of ballot, — The ballot for voting upon a referred 
act should bear the following instructions at the top: 
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"Instructions to voters. If you desire to vote for the reten- 
tion of the act, mark X in square opposite the words 'FOR 
APPROVAL OF THE ACT.' If you desire to vote against 
the retention of the act, mark X in the square opposite 
the words 'FOR REJECTION OF THE ACT.'" 1949-50 Op. 
Att'y Gen. No. 50-5315. 

Power to enact statutes of limitation is legisla- 
tive power, and the sovereign generally has the right to 
lay down any conditions, even if harsh or arbitrary, with 
which creditors must comply, as a condition of payment of 
their demands. 1957-58 Op. Att'y Gen. No, 58-05. 

Full control over public revenue. — A state leg- 
islature has full control, not only over the levy of taxes 
but over the disposition of all public revenue; this power 
extends to such funds as are acquired by a political sub- 
division of the state, subject only to constitutional restric- 
tions. 1957-58 Op. Att'y Gen. No.,.57-219, 

Legislature not bound to appropriation. — None of 
the actions taken by a local board of education, the board of 
educational finance, the voters in a local school district or the 
regents of the university of New Mexico can bind the legisla- 
ture to an appropriation. 1980 Op. Att'y Gen, No. 80-03, 

Delegation to outside agency impermissible. — A 
state legislature has no power to delegate any of its legis- 
lative powers to. an outside agency. 1953-54 Op. Att'y Gen. 
No. 53-5645. 

Adoption by reference to prospective federal leg- 
islation unconstitutional. — By the weight of author- 
ity, when an act adopts by reference future or prospective 
federal legislation, an unconstitutional delegation of leg- 
islative authority results, 1953-54 Op. Att'y Gen. No, 53- 
5645. See second paragraph of N.M. Const., art, IV, § 18, 
permitting reference to federal law for measure of taxes, 

But adoption by reference to existing law valid. 
— A state does not invalidly delegate its legislative au- 
thority by adopting a law of the United States or another 
state, if such law is already in existence or operative, 
1953-54 Op. Att'y Gen. No. 53-5645, 

Authority in legislature to abolish or merge de- 
partments. — The legislature, having the power to cre- 
ate former departments of public health and of public 
welfare, was sole authority, absent constitutional amend- 
ment, authorized to abolish, merge or consolidate the two 
departments. 1953-54 Op. Att'y Gen. No, 54-5943, 

Promulgation of collective bargaining rules by 
personnel board. — The words "among other things" at 
the beginning of 10-9-13 NMSA 1978 do not constitute a 
valid delegation of legislative power, authorizing the per- 
sonnel board to promulgate rules allowing state employ- 
ees to bargain collectively with state agencies, since the 
state constitution commits New Mexico to the doctrine of 
separation of powers and also vests the legislative powers 
in the legislature. It is fundamental that no one of the 
three branches can delegate effectively any of the powers 
which belong to it, 1987 Op. Att'y Gen. No. 87-41. 

Even if the legislature could delegate its power to make 
law concerning public sector collective bargaining, and 
even if it intended to do so in the Personnel Act, it failed to 
do so properly, and the Rules for Labor-Management, Re- 
lations (RLMR) promulgated by the personnel board are 
therefore void and a nullity, since the Personnel Act does 
not mention collective bargaining, much less any stan- 
dards to guide the board in fashioning the RLMR. 1987 
Op. Att'y Gen. No. 87-41. 

Each house of legislature has full power to pre- 
scribe rules which, it desires, 1953-54 Op, Att'y Gen. 
No, 53-5633. 

Legislature by law can create investigating com- 
mittee to investigate anything which concerns the legis- 
lature and which may by subject to legislation. 1955-56 
Op. Att'y Gen. No. 55-6319. 

Legislative committees to cease upon adjourn- 
ment. — To allow a committee of one house of the 
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legislature to function after adjournment of the body 
which created it would be allowing that house to pass a 
resolution having the effect of law, which power can only 
be exercised by the concurrence of both houses. 1959-60 
Op. Att'y Gen. No. 59-65. 

Effect of county calling voluntary referendum, 
absent authority. — In the absence of a constitutional 
reservation of the right of the people to hold referendum 
on county ordinances, and in the absence of a specific stat« 
utory authority requiring a referendum on ordinances, 
there is no authority for a county to call a voluntary ref- 
erendum, Should such a referendum be held, it would not, 
regardless of its outcome, affect the adoption or validity 
of the ordinance. 1979 Op. Att'y Gen. No. 79-35. 

Declarations by legislature unnecessary. — It is 
not necessary that a law expressly declare the relation if 
it is by its terms reasonably calculated to provide for one 
of the subjects exempted hereunder from popular referen- 
dum. 1965-66 Op. Att'y Gen. No. 65-67. 

Ratification of amendment to federal constitution 
not referable, — A joint resolution ratifying a proposed 
amendment to the United States constitution is. not a 
law to be submitted to the people. 1919-20 Op, Att'y Gen. 
No, 19-2304. 

Valid relationship to police power sufficient for 
exemption. — All that is required to exempt a ques- 
tioned law from popular referendum is that it bear a valid 
relationship to some permissible object for the exercise ~ 
of the police power. State ex rel. Hughes v. Cleveland, 47 
N.M, 230, 141 P.2d 192 (1943); see also, 1965-66 Op. Att'y 
Gen. No. 65-49. . 

Law need not be "necessary". — A law need only rea- 
sonably provide for one of three subjects of public peace, 
health or safety to be exempt from referendum; it does not 
have to be necessary for the preservation of one of these 
subjects. 1965-66 Op. Att'y Gen, No. 65-67. 

Legislative declarations not necessarily followed. 
—A legislative declaration that a law provides for one of the 
subjects listed under this section as exempt from popular 
referendum is entitled to great respect, but is not necessar- 
ily binding on the courts, 1965-66 Op, Att'y Gen. No. 65-67. 

Hospital care for indigents, — While Laws 1965, ch, 
234, (27-5-1 NMSA 1978 et seq.) does.not expressly. de- 
clare that it provides for the public peace, health or. safety, 
it reasonably provides for the public health by providing 
hospital care in that it encourages the treatment of indi- 
gents in the county; it is, therefore, exempt from referen- 
dum. 1965-66 Op. Att'y Gen. No, 65-67. 

Fines. — Under N.M. Const., art. XII, § 4, all fines col- 
lected by the state go to the maintenance of the public 
schools, thus falling within the exemption provided in this 
section. 1955-56 Op. Att'y Gen, No. 55-6268. 

Law not subject to referendum not suspended by 
petitions. — Laws 1933, ch. 171 (later repealed) was not 
subject to a referendum and was not suspended by filing 
of purported petitions for referendum as the act was nec- 
essary for the preservation of the public peace, health and 
safety, and the maintenance of the public schools. 1933-34 
Op. Att'y Gen. No. 33-606. 

Laws from last preceding section only referable. 
— This section specifically requires that any law which 
can be submitted to the electorate as a referendum mea- 
sure must have been enacted at the last preceding legisla- 
tive session; laws enacted in 1939 are no longer referable 
in 1965, 1965-66 Op. Att'y Gen. No. 65-49. 

Meaning of percentage requirement. — The 40% 
total vote requirement in this section refers not to the 
votes cast on the proposition but to the total vote cast for 
the office of governor. 1963-64 Op. Att'y Gen. No. 64-137, 

Laws in effect not suspended by referendum. — A 
referendum petition which is filed after the laws of a leg- 
islative session have gone into effect will not suspend the 
law. 1949-50 Op. Att'y Gen. No. 49-5220. 
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Annulment by referendum equivalent to legisla- Time within which officer must perform duty to pass 
tive repeal. — In substance this section says that the upon sufficiency of initiative, referendum or recall peti- 
effect of annulment of a law by referendum is the same tion, 102 A.L.R. 51. 
as though it had been repealed by the legislature and Construction and application of constitutional or statu- 
such repeal shall revive any law repealed by the act so tory requirement as to short title, ballot title or explana- 
annulled, 1965-66 Op. Att'y Gen. No. 66-04. tion of nature of proposal in initiative, referendum or re- 

Law reviews. — For article, "Rape Law: The Néed For call petition, 106 A.L.R. 555. 

Reform," see 5 N.M., L. Rev. 279 (1975). Withdrawal of names from initiative or referendum pe- 
For article, "Separation of Powers and the Judicial Rule- tition, 126 A.L.R. 1031, 27 A.L.R.2d 604. 

Making Power in New Mexico: The Need for Prudential Basis for computing majority essential to the adoption 
Restraints," see 15 N.M. L. Rev. 407 (1985). of a constitutional or other special proposition submitted 

Am, Jur. 2d, A.L.R. and C.J.S. references, — 16 Am. to voters, 131 A.L.R. 1382. 

Jur, 2d Constitutional Law §§ 318 to 331, 335 to 359; 42 Adoption by or under authority of state statute without 
Am. Jur. 2d Initiative and Referendum §§ 3 to 20; 72 Am. specific enactment or reenactment of prospective federal 
Jur. 2d States, Territories and Dependencies §§ 35 to 61. legislation or federal administrative rules as unconstitu- 

Encroachment of legislative department upon judiciary, tional delegation of legislative power, 133 A.L.R. 401. 

3 A.L.R. 450, 4 A.L.R. 1552, 5 A.L.R. 94, 9 A.L.R. 1341, Exception of certain laws from referendum, construc- 

15 A.L.R. 331, 25 A.L.R. 1186, 27 A.L.R. 411, 29 A.L.R. tion and application of express constitutional or statutory 

1287, 35 A.L.R. 460, 46 A.L.R. 1179, 65 A.L.R. 525, 66 provision for, 146 A.L.R. 284, 100 A.L,R.2d 314. 

A.L.R, 1466, 67 A.L.R. 1451, 74 A.L.R. 579, 77 A.L.R. 629, Delegating authority to county or municipal corpora- > 
78 A.L.R. 1823, 79 A.L.R. 323, 86 A.L.R. 179, 92 A.L.R. tion to make violation of ordinance crime or to provide 

1258, 97 A.L.R. 1333, 101 A.L.R. 1215, 106 A.L.R. 361, 107 criminal punishment, 174 A.L.R. 1343. 

A.L.R. 1431, 120 A.L.R. 316, 124 A.L.R. 751, 127 A.L.R. Taxpayer's capacity to maintain suit to enjoin submis- 

868, 144 A.L.R. 150, 162 A.L.R. 495, 171 A.L.R. 1852. sion of initiative, referendum or recall measure to voters, 

Declaring an act an emergency without specifying that 6 A.L.R.2d 557. 
it shall not be subject to referendum, 7 A.L.R. 530. Injunctive relief against ainigaied of constitutional 

Constitutional requirements as to legislation or consti- amendment, statute, municipal charter or municipal ordi- 
tutional requirements, applicability of, to statutes or con- nance, on ground that proposed action would be unconsti- 
stitutional amendments under initiative or referendum tutional, 19 A.L.R.2d 519. 
powers, 62 A.L.R. 1349. Power of legislative body to amend, repeal or abrogate 

Initiative statute as in effect constitutional amend- initiative or referendum measure, or to enact measure de- 
ment, 62 A.L.R. 1352. feated on referendum, 33 A.L.R.2d 1118. 

Referendum of question of repeal of statute in absence Legislative power to prescribe qualifications for or condi- 
of constitutional amendment, 76 A.L.R. 1062. tions of eligibility to constitutional office, 34 A.L.R.2d 155. 

Judicial decisions relating to adoption or repeal of Legislative power to exempt from taxation property, 
amendments to federal constitution, 83 A.L.R. 1374, 87 purposes or uses additional to those specified in constitu- 
A.L.R. 1321, 122 A.L.R. 717. tion, 61 A.L.R.2d 1031. 

Delegation to judiciary of power to regulate motor ve- Construction and application of constitutional or statu- 
hicles, 87 A.L.R. 546. tory provisions expressly excepting certain laws from ref- 

Inclusion in single initiative or referendum petition of erendum, 100 A.L.R.2d 314. 
proposed constitutional or statutory enactments covering 16 C.J.S. Constitutional Law §$ 113 to 168; 81A C.J.S. 
different and distinct subjects, 90 A.L.R. 572. States § 40; 82 C.J.S. Statutes §§ 4, 117, 121. 


Sec. 2. [Powers generally; disaster emergency procedure. | 


In addition to the powers herein enumerated, the legislature shall have all powers necessary 
to the legislature of a free state, including the power to enact reasonable and appropriate laws to 
guarantee the continuity and effective operation of state and local government by providing emer- 
gency procedure for use only during periods of disaster emergency. A disaster emergency is defined 
as a period when damage or injury to persons or property in this state, caused by enemy attack, is 
of such magnitude that a state of martial law is declared to exist in the state, and a disaster emer- 
gency is declared by the chief executive officer of the United States and the chief executive officer 
of this state, and the legislature has not declared by joint resolution that the disaster emergency 
is ended. Upon the declaration of a disaster emergency the chief executive of the state shall within 
seven days call a special session of the legislature which shall remain in continuous session dur- 
ing the disaster emergency, and may recess from time to time for [not] more than three days. (As 
amended November 8, 1960.) 


Bracketed material. — The bracketed material was For the All Hazard Emergency Management Act, see 12- 
inserted by the compiler and is not part of the law. 10-1 NMSA 1978 et seq. 
The 1960 amendment, which was proposed by H.J.R. For the Public Health Emergency Response Act, see 12- 
No, 24 (Laws 1959) and adopted at the general election 10A-1 NMSA 1978 et seq. 
held on November 8, 1960, with a vote of 83,742 for and For the Intrastate Mutual Aid Act, see 12-10B-1 NMSA 
37,591 against, added everything after "legislature of a 1978 et seq. 
free state." For the Disaster Succession Act, see 12-11-1 NMSA 
Cross references. — For Emergency Powers Code, see 1978 et seq. 


12-9B-1 NMSA 1978. 
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For the Legislative Disaster Succession Act, see 12-11- exercise of the police power as it could be used to punish 
11 NMSA 1978 et seq. innocent and beneficial destruction of property, and was 
For the Disaster Location Act, see 12-11-19 NMSA 1978 therefore invalid. State v. Dennis, 1969-NMCA-036, 80 
et seq. N.M. 262, 454 P.2d 276. 
For the Energy Emergency Powers Act, see 12-12-1 Hearing on bribery charges. — In the matter of brib- 
NMSA 1978 et seq. ery charges by the legislature, members of the press ap- 
For the Hazardous Materials Emergency Response Act, pearing before its committee may be compelled to divulge 
see 12-12-17 NMSA 1978 et seq. the source of their information, but no person shall be 
For the Uniform Emergency Volunteer Health Practitio- compelled to be a witness against himself in any criminal 
ners Act, see 12-12A-1 NMSA 1978 et seq. case which perhaps includes such charges, and each house 
For the Volunteer Emergency Responder Job Protection of the legislature may determine its rules of procedure 
Act, see 12-10C-1 NMSA 1978 et seq. and punish its members for contempt or disorderly con- 
duct in its presence. 1937-38 Op. Att'y Gen. No. 38-2037. 
ANNOTATIONS Am. Jur, 2d, A.L.R. and C.J.S. references, — 72 Am. 


Jur. 2d States, Territories and Dependencies §§ 41, 42; 78 
Am, Jur, 2d War § 19, 

Power of legislative body or committee to compel atten- 
dance of nonmember as witness, 50 A.L.R. 21, 65 A.L.R. 
1518, 

Subpoena duces tecum in proceeding before legislative 


Power to legislatively modify court decisions. 
— The legislature's plenary authority is limited only by 
the state and federal constitutions. Court decisions may 
be modified by legislative enactment in any manner and 
to any degree decided by the legislature, so long as the 
legislation conforms to constitutional standards. Ferguson 


v. New Mexico State Hwy, Comm'n, 1982-NMCA-180, 99 committee, testing validity or scope of command of, 130 
N.M, 194, 656 P.2d 244, cert. denied, 99 N.M. 226, 656 P.2d A.L.R. 339. 
889 (1983), War conditions, power of legislature to relieve parties 


from public contracts because of, 137 A.L.R. 1256. 
Legislative power to prescribe qualifications for or condi- 

tions of eligibility to constitutional office, 34 A.L.R.2d 155. 
Legislative power to exempt from taxation property, 


Unreasonable restrictions impermissible. — Leg- 
islatures may not, under the guise of the police power, im- 
pose restrictions that are unnecessary and unreasonable 
upon the use of private property or the pursuit of useful : 


activities. State v. Dennis, 1969-NMCA-036, 80 N.M. 262 purposes or uses additional to those specified in constitu- 
454 P.2d 276. tion, 61 A.L.R.2d 1031. 
Misuse of police power invalid. — Former 40A- 81A C.J.S, States § 40; 98 C.J.S. War and National De- 


17-5, 1953 Comp. (repealed), defining arson to include any fense § 62. 


"intentional" burning of property, was an unreasonable 


Sec. 3. [Number and qualifications of members; single-member 
districts; reapportionment. | 


A. Senators shall not be less than twenty-five years of age and representatives not less than 
twenty-one years of age at the time of their election. If any senator or representative permanently 
removes his residence from or maintains no residence in the district from which he was elected, 
then he shall be deemed to have resigned and his successor shall be selected as provided in Sec- 
tion 4 of this article. No person shall be eligible to serve in the legislature who, at the time of 
qualifying, holds any office of trust or profit with the state, county or national governments, except 
notaries public and officers of the militia who receive no salary. 

B. The senate shall be composed of no more than forty-two members elected from single- 
member districts. 

C. The house of representatives shall be composed of no more than sean ty members elected 
from single-member districts. 

D. Once following publication of the official report of each federal decennial census hereafter 
conducted, the legislature may by statute reapportion its Pero DS UIe, (As repealed and reenacted 
November 2, 1976.) 


The 1976 amendment, which was proposed by S.J.R. national governments, except notaries public and officers 
No. 4 (Laws 1976) and adopted at the general election of the militia who receive no salary. 
held on November 2, 1976, with a vote of 180,364 for and "b. The senate shall consist of one senator from each county 
115,684 against, repealed and reenacted this section, of the state, In the event the number of counties is hereafter 
which formerly read: "a, Senators shall not be less than increased or decreased, the number of senators shall be in- 
twenty-five years of age and representatives not less than creased or decreased accordingly at the next election thereaf- 
twenty-one years of age at the time of their election. If any ter at which members of the senate are to be elected. 
senator or representative permanently removes his resi- "ce, Until changed as provided herein, the house of rep- 
dence from or maintains no residence in the county from resentatives shall consist of sixty-six members, composed 
which he was elected, then he shall be deemed to have of at least one member elected from each county of the 
resigned and his successor shall be selected as provided state, provided that the county of Bernalillo shall elect a 
in Section 4 of this article. No person shall be eligible to total of nine members; the counties of Chaves, Dona Ana, 
serve in the legislature who, at the time of qualifying, Eddy, Lea, McKinley, Rio Arriba, San Juan, San Miguel 
holds any office of trust or profit with the state, county or and Santa Fe shall elect a total of three members each; 
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and the counties of Colfax, Curry, Grant, Otero, Quay, Roo- 
sevelt, Taos and Valencia shall elect a total of two mem- 
bers each. 

"d. For the purpose only of selection in each county enti- 
tled to elect more than one member of the house of repre- 
sentatives, there shall be designated by the officer issuing 
the election proclamation as many places, consecutively 
numbered, as there shall be representatives to be elected 
in such county, and only one member of the house of rep- 
resentatives shall be elected for each place designated. No 
county shall be geographically divided for the purpose of 
designating places in the election of such members of the 
house of representatives. Each candidate shall designate, 
upon filing his petition, the position number for which he 
is a candidate, and the county clerk shall so designate him 
upon the ballot. 

"e. Upon the creation of any new county, it shall be en- 
titled to elect one member of the house of representatives 
at the next general election following its creation, 

"f. Once following publication of the official report of 
each federal decennial census hereafter conducted, the 
legislature may by statute reapportion among the various 
counties the number of members of the house of represen- 
tatives to be elected from each county, provided that each 
county shall be entitled to elect at least one member of the 
house of representatives, and that no member of the house 
of representatives shall represent or be elected by the vot- 
ers of more than one county," and enacted a new Section 3 
providing for a maximum limitation on the size of the leg- 
islature of no more than 42 members for the senate and 70 
for the house of representatives and requiring that mem- 
bers be elected from single member districts. See catchline, 
"Former section unconstitutional," in notes below. 

Cross references, — For constitutional provision pro- 
hibiting appointment of legislator to civil office during or 
within one year.after his term, see N.M. Const., art. IV, 
§ 28. 

Comparable provisions. — Idaho Const., art. III, §§ 4 
to 6. 

Iowa Const., art. ITI, §§ 4, 5, 22; amendment 26. 

Montana Const., art. V, §§ 4, 9, 14. 

Utah Const., art. VI, §§ 5, 6; art. IX, § 2. 

Wyoming Const., art. IIT, §§ 2, 3, 8. 

Repeals, — A concluding portion of N.M. Const., art. IV, 
entitled "Apportionment" and relating to the apportion- 
ment of legislative districts throughout the state was re- 
pealed in 1949 by the constitutional amendment of N.M. 
Const., art. IV, § 3. 


ANNOTATIONS 


Factors courts must consider in drawing redis- 
tricting maps. — When a court is required to draw 
a redistricting plan, the court must draw a partisan- 
neutral map that complies with both the one person, one 
vote doctrine and the requirements of the Voting Rights 
Act of 1965, 42 U.S.C. § 1973. To accomplish this goal, 
partisan symmetry may be one consideration. In addi- 
tion, maintaining the political ratios as close to the sta- 
tus quo as is practicable, accounting for any changes in 
statewide trends, will honor the required neutrality. Be- 
cause redistricting involves criteria, policies and stan- 
dards that have been publicly deliberated by both the 
legislative and executive branches of government, the 
court should apply legitimate and rational state poli- 
cies relevant to our representative form of government, 
such as historic legislative redistricting guidelines re- 
garding contiguity of precincts, compactness of districts, 
political and geographic boundaries, and the preserva- 
tion of communities of interest. The court should also 
consider previous plans and policies, even plans the 
legislature failed to enact into law. Maestas v. Hall, 
2012-NMSC-006, 274 P.3d 66. 
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Population deviations based on state policy are 
permissible. — When a court is required to draw a re- 
districting plan, the court is not required to rigidly adhere 
to maximum population equality of districts as long as 
the court can enunciate the state policy on which it relies 
in deviating from the ideal population. Maestas v. Hail, 
2012-NMSC-006, 274 P.3d 66. 

Voting Rights Act requirements. — If a voting dis- 
trict is drawn in a way that a voting block majority is usu- 
ally able to defeat candidates supported by a politically 
cohesive, geographically insular minority group of suffi- 
cient size, the district will violate the Voting Rights Act of 
1965, 42 U.S.C. § 1973. Maestas v. Hall, 2012-NMSC-006, 
274 P.3d 66. 

Where a minority community in a municipality was 
sufficiently large and geographically compact to consti- 
tute a single-member district, the minority community 
was politically cohesive, and the non-minority voters in 
the area voted sufficiently as a block to enable the non- 
minority voters to usually defeat the minority's preferred 
candidate, Section 2 of the Voting Rights Act of 1965, 42 
U.S.C. § 1973 required the district court to maintain an 
effective majority-minority district in the area unless spe- 
cific findings were made before the court that Section 2 
considerations were no longer relevant. Maestas v. Hall, 
2012-NMSC-006, 274 P.3d 66. 

Redistricting plan created partisan districts. — 
Where a redistricting plan increased the number of re- 
publican swing seats over prior partisan-neutral plans; 
increased the number of republican majority districts; and 
tilted the balance for the republican party by combining 
a republican and a democrat seat in an odd-shaped con- 
solidated district where compactness was easy to achieve 
without any valid justification, the district court should 
have rejected the plan. Maestas v. Hall, 2012-NMSC-006, 
274 P.3d 66. 

Los Alamos county. — Since, in adopting the 1949 
amendment to former art. IV, § 3, no proposition to remove 
Los Alamos county from the 28th representative district 
was submitted, nor any proposal made for its annexation 
to another contiguous district, the county remained in the 
district designated by the act which created it. State ex rel. 
Craig v. Mabry, 1950-NMSC-018, 54 N.M. 158, 216 P.2d 694. 

Redistricting is permitted only after the federal 
decennial census. — Where the governor vetoed the 
house-redistricting bill that the legislature adopted in the 
2001 special session; in 2002, the district court adopted 
the house-redistricting plan that the governor had vetoed 
with some modifications; and the legislature did not sub- 
sequently adopt any house-redistricting plan, the legis- 
lature could not reapportion its membership until after 
publication of the official report of the 2010 federal cen- 
sus. 2007 Op. Att'y Gen, No. 07-02. 

Former section unconstitutional. — Under the 
fourteenth amendment to the federal constitution, Sub- 
section b of former art. IV, § 3, providing for one sena- 
tor from each county, along with parts of the 1966 Sen- 
ate Reapportionment Act (Laws 1966, ch. 27, $§ 1 to 51, 
now repealed), was invalid. Beauchamp v. Campbell, Civ. 
No. 5778 (D.N.M. 1966) (unreported); 1963-64 Op. Att'y 
Gen. No. 63-153. 

Residence requirement explained. — At the time 
of qualification for office of representative or senator the 
person in question must maintain a residence within the 
county, that is to say, have place of abode therein, which 
place of abode must be maintained as a residence either 
full or part time; any failure to do so would constitute an 
abandonment of the office and resignation would be auto- 
matic. 1955-56 Op. Att'y Gen. No. 56-6400. 

Though a state senator or representative actually main- 
tains a house (and lives in it most of the time) outside of 
the district in which he by intention maintains his legal 
residence as further evidenced by his voting registration, 
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he is properly qualified under our statutes as a resident 
of the district in which he maintains his residence by in- 
tention and his voting registration, and he may properly 
be elected from such district to the legislature. 1951-52 Op. 
Att'y Gen. No. 52-5490, See 1955-56 Op. Att'y Gen. No. 56- 
6400, distinguishing prior opinions which had equated resi- 
dence with domicile, due to new residence language in 1955 
amendment rewriting former N.M. Const., art. IV, § 3. 

Failure to maintain county residence deemed res- 
ignation. — As prescribed in this section, whenever a 
state representative no longer maintains his residence in 
the county from which he was elected, then he is deemed 
to have resigned from such office, and his successor is to 
be selected as prescribed in N.M. Const., art. IV, § 4. 1961- 
62 Op. Att'y Gen. No, 61-119. 

Nature of absence to be considered. — The ques- 
tion of whether or not a senator or representative has 
actually permanently removed his residence from the 
county wherein he was elected, or whether such absence 
is merely temporary in character and not permanent, so 
as to create a vacancy in such legislative office, must nec- 
essarily be considered by the board of county commission- 
ers as a prerequisite to their appointing a successor to fill 
such vacancy. 1961-62 Op. Att'y Gen. No, 61-119. 

Only legislature is judge of qualifications of its 
members. 1961-62 Op. Att'y Gen. No. 61-131. 

Final determination of the eligibility of individuals for 
legislative office is within the exclusive power of the par- 
ticular legislative body itself to rule upon. 1961-62 Op. 
Att'y Gen. No. 61-119, 

Section is concerned primarily with conflicts of 
interest involved in serving in the legislature while re- 
ceiving other compensation. 1969 Op. Att'y Gen. Ne. 69- 
111. 

Uniform state law commissioner does not hold 
office of trust or profit within the contemplation of the 
constitution, and may serve as a legislator. 1967 Op. Att'y 
Gen. No. 67-04. . 

Legislator may serve as delegate to western inter- 
state nuclear board, which is not an office of trust or 
of profit since no provision is made for payment to such 
delegates. 1970 Op. Att'y Gen. No. 70-37. 

Legislator may serve as elected local school board 
member, — A member of the state legislature is not pre- 
cluded by state law from serving as an elected local school 
board member. 1991 Op. Att'y Gen. No, 91-02. 
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Professors. — A teaching professor in one of the state 
universities does not exercise any portion of sovereign 
power and is not in a post created by law; and while it 
may be said that a retired person holding emeritus status 
is occupying a position created by law, no portion of the 
sovereign power is exercised and such a status is not that 
of a civil officer. 1957-58 Op. Att'y Gen. No. 58-39. 

School board. — A state senator cannot also hold of- 
fice on the county board of education, 1919-20 Op. Att'y 
Gen. No. 20-2761, 

Commission in national guard. — One may not 
serve as a member of the legislature while holding a com- 
mission in the national guard, although temporarily re- 
lieved from duties and without pay. 1925-26 Op. Att'y Gen. 
No. 25-3790. 

Federal position. — Based on the applicable constitu- 
tional and statutory provisions, whether a state legislator 
may hold a position with the federal government depends 
upon whether that legislator at the time of qualifying 
holds an "office" or is simply an employee; the latter is 
permissible, the former not, if the office is one for trust or 
profit. 1972 Op. Att'y Gen. No. 72-61, 

Acting postmaster holds office of trust or profit 
under the national government. 1957-58 Op. Att'y Gen. 
No, 58-233. 

Selective service director. — Legislator appointed to 
the position of state director of selective service may not 
also continue in his legislative capacity, since the office is 
one of trust and profit of the national government. 1967 
Op. Att'y Gen. No. 67-46. 

Appointment as notary impermissible. — Un- 
der N.M. Const., art. IV, § 28, a member of the legislature 
may not be appointed a notary public, notwithstanding the 
fact that a notary public may be elected to the legislature 
under this section. 1917-18 Op. Att'y Gen. No. 17-1958. 

Law reviews. — For note, "Redistricting: Easley v. 
Cromartie, 532 U.S. 234 (2001): Race-Based Redistricting 
and Unequal Protection," see 32 N.M. L. Rev, 491 (2002). 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 25 Am. 
Jur, 2d Elections §§ 7, 8,9, 13, 16, 17, 21 et seq., 28, 37, 51; 
72 Am. Jur. 2d States, Territories and Dependencies § 44. 

Civil responsibility of member of legislative body for his 
vote therein, 22 A.L.R. 125. 

Incompatibility, under common-law doctrine, of office of 
state legislator and position or post in local political sub- 
division, 89 A.L.R.2d 682. 

81A C.J.S. States 8§ 42, 44, 62 to 78. 


Sec. 4. [Terms of office of members; time of election; filling of 


vacancies. | 


Members of the legislature shall be elected as follows: those senators from Bernalillo, Chaves, 
Curry, DeBaca, Grant, Lea, Lincoln, Luna, Sandoval, San Juan, San Miguel, Socorro, Taos, Tor- 
rance, Union and Valencia counties for a term of six years starting January 1, 1961, and after serv- 
ing such terms shall be elected for a term of four years thereafter; those senators from all other 
counties for the terms of four years, and members of the house of representatives for a term of two 
years. They shall be elected on the day provided by law for holding the general election of state 
officers or representatives in congress. If a vacancy occurs in the office of senator or member of 
the house of representatives, for any reason, the county commissioners of the county wherein the 
vacancy occurs shall fill such vacancy by appointment. | | 

Such legislative appointments as provided in this section shall be for a term ending on Decem- 
ber 31, subsequent to the next succeeding general election. (As amended September 15, 1953, and 
November 8, 1960.) 


The 1960 amendment, which was proposed by S.J.R. 


‘ held November 8, 1960, with a vote of 61,842 for and 
No, 1 (Laws 1959) and adopted at the general election 


61,522 against, rewrote the first paragraph, which prior 
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to amendment, read: "Members of the legislature shall be 
elected as follows: senators for the term of four years, and 
members of the house of representatives for the term of 
two years. They shall be elected on the day provided by law 
for holding the general election of state officers or repre- 
sentatives in congress. If a vacancy occurs in the office of 
senator or member of the house of representatives, for any 
reason, the county commissioners of the county wherein 
the vacancy occurs shall fill such vacancy by appointment; 
provided, however, that if a vacancy occurs in a legislative 
district composed of more than one (1) county, then the 
county commissioners of each county in the legislative dis- 
trict shall submit one name to the governor, who shall ap- 
point the representative to fill such vacancy from the list of 
names so submitted by the respective county commissions." 
See catchline, "Unconstitutionality," in notes below. 

The 1953 amendment, which was proposed by H.J.R. 
No. 1 (Laws 1953) and adopted at a special election Sep- 
tember 15, 1953, with a vote of 16,749 for and 10,758 
against, changed the method of filling vacancies occurring 
in either house, vacancies formerly being filled by election 
held as designated by the governor, and added the last 
paragraph providing for the term of such appointments. 


ANNOTATIONS 


Unconstitutionality. — First paragraph of this sec- 
tion is unconstitutional insofar as it refers to or pertains 
to the senate or senators, as are parts of the 1966 Senate 
Reapportionment Act (Laws 1966, ch. 27, §§ 1 to 51, now 
repealed), being violative of the fourteenth amendment to 
the United States constitution. Beauchamp v. Campbell, 
Civ. No. 5778 (D.N.M. 1966) (unreported). 

This section is valid insofar as it relates to the filling of 
vacancies in single county legislative districts. 1969 Op. 
Att'y Gen. No. 69-57. 

Validity. — First paragraph of section has been held 
invalid under fourteenth amendment to the United States 
constitution insofar as it refers to or pertains to the senate 
or senators. 1978 Op. Att'y Gen. No. 78-05; 1988 Op. Att'y 
Gen. No. 88-06. 

Staggered terms for senators. — We are of the opin- 
ion that the Beauchamp case invalidated the staggered 
terms requirement in the first paragraph of this section 
and that there is thus no enforceable provision in the con- 
stitution of New Mexico that requires staggered terms for 
senators. 1988 Op. Att'y Gen. No. 88-06. 

Terms for representatives. — The two-year term for 
members of the. house of representatives, which was not 
declared unconstitutional, is still an operative part of the 
state constitution, and a constitutional amendment would 
be necessary to provide four-year terms for members of 
the house. 1973 Op. Att'y Gen. No. 73-11. 

Phrase "next succeeding general election" as used 
in 2-8-9 NMSA 1978 (since repealed) and this section 
means the next election in time at which the office may be 
voted upon, 1978 Op. Att'y Gen. No. 78-05. 

Board of commissioners to fill vacancies. — State 
constitution requires that when a vacancy occurs by rea- 
son of a change in a legislator's residence, the board of 
county commissioners must, upon determining that such 
vacancy exists, act to appoint a successor to such office. 
1961-62 Op. Att'y Gen. No, 61-119. 

In case of a vacancy during the term of a state senator and 
before a general election in midterm, the vacancy is filled 
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by the county commissioners and the ballot vacancy is filled 
by the county committee. 1957-58 Op, Att'y Gen. No, 58-175, 

Appointment method for multi-county senatorial 
districts. — Former 2-9-20 D(2), 1953 Comp., provided 
a method of appointment for multi-county senatorial dis- 
tricts in which a vacancy occurred, and was valid as car- 
rying out the intent of this section. 1969 Op. Att'y Gen. 
No. 69-57. 

- Time of appointment. — After notification by newly 
elected legislator that he does not intend to qualify, and 
following expiration of the term of the incumbent repre- 
sentative, the county commissioners in regular or special 
session may appoint representative to fill the vacancy and 
certify the appointment to the secretary of state, 1961-62 
Op. Att'y Gen, No. 62-145. 

After election, qualification and subsequent resignation 
of a member of the twenty-seventh legislature, a vacancy 
occurred which was filled by appointment of the appro- 
priate county commissioner, the appointee being entitled 
to continue in office until election and qualification of his 
successor at the next regular election for such office. 1965- 
66 Op. Att'y Gen. No. 65-47, 

Mode of special election. — Prior to the 1953 amend- 
ment to this section, the governor was vested with plenary 
power as to the manner and procedure to be followed at 
a special election to fill vacancies contemplated by this 
section, provided only that such action be reasonable and 
gives adequate and timely notice to the electors involved. 
1949-50 Op. Att'y Gen. No. 50-5325. 

Acceptance of resignations. — Neither this section 
nor any statute authorizes the governor to accept the res- 
ignation of a member of the legislature. 1914 Op. Att'y 
Gen. No, 14-1318; 1917-18 Op. Att'y Gen. No, 18-2095. 

Law reviews. — For article, "The Executive," see 7 
Nat. Resources J. 267 (1967). 

For article, "The Legislature," see 8 Nat. Resources J. 
148 (1968). 

For comment on State ex rel. Palmer v. Miller, 74 N.M. 
129, 391 P2d 416 (1964), see 4 Nat. Resources J.-606 
(1964). 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 72 Am. 
Jur. 2d States, Territories and Dependencies § 44. 

Age, sex, residence, etc., validity of statute requiring in- 
formation as to, as condition of right to vote, 14 A.L.R. 260, 

Violation of law as regards time for keeping polls open 
as affecting election results, 66 A.L.R. 1159. 

Constitutionality and construction of statutes providing 
for proportional representation, or other systems of pref- 
erential voting, in public elections, 110 A.L.R. 1521, 123 
A.L.R. 252. , 

Validity of public election as affected by fact that it was 
held at time other than that fixed by law, 121 A.L.R. 987. 

Voting by persons in military service, 140 A.L.R. 1100, 
147 A.L.R. 1448, 148 A.L.R. 1402, 149 A.L.R. 1466, 150 
A.L.R. 1460, 151 A.L.R. 1464, 152 A.L.R. 1459, 153 A.L.R, 
1484, 154 A.L.R. 1459, 155 A.L.R, 1459, 

Validity of governmental requirement of oath of alle- 
giance or loyalty, 18 A.L.R.2d 268. 

Voting rights in state elections of residents of military 
establishments, 34 A.L.R.2d 1193. 

Effect of conviction under federal law, or law of another 
state or country, on right to vote or hold public office, 39 
A.L.R.3d 303. 

81 C.J.S. States § 33. 


Sec. 5. [Time and length of sessions; items considered in even- 


numbered years.] 


A. Each regular session of the legislature shall begin annually at 12:00 noon on the third Tues- 
day of January. Every regular session of the legislature convening during an odd-numbered year 


?* 
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shall remain in session not to exceed sixty days, and every regular session of the legislature con- 
vening during an even-numbered year shall remain in session not to exceed thirty days. No special 
session of the legislature shall exceed thirty days. 

B. Every regular session of the legislature convening daring? an even-numbered year shall con- 


sider only the following: 


(1) budgets, appropriations and revenue bills; 

(2) bills drawn pursuant to special messages of the governor; and 

(3) bills of the last previous regular session vetoed by the governor. 
(As amended November 5, 1940, November 5, 1946, and November 3, 1964.) 


The 1964 amendment, which was proposed by SIR. 
No. 4, § 1 (Laws 1963) and adopted at the general election 
held on November 3, 1964, with a vote of 71,499 for and 
50,785 against, amended the section to provide that regu- 
lar sessions would begin on the third Tuesday of Janu- 
ary and should remain in session no more than 60 days in 
odd-numbered years and 30 days in even-numbered years, 
as should special sessions, and to limit the matters to be 
considered by regular sessions convening during even- 
numbered years. 

The 1946 amendment, which was proposed by H.J.R. 
No. 15 (Laws 1945) and adopted at the general election 
held on November 5, 1946, with a vote of 15,915 for and 
6,925 against, amended the section to read: "Each regular 
session of the legislature shall begin at 12:00 noon on the 
second Tuesday of January next after each general election 
and shall remain in session not to exceed sixty days. No 
special session of the legislature shall exceed thirty days." 

The 1940 amendment, which was proposed by H.J.R. 
No. 12 (Laws 1939) and adopted at the election held on 
November 5, 1940, with a vote of 31,490 for and 28,415 
against, amended this section, which formerly had read: 
"The first session of the legislature shall begin at twelve 
o'clock, noon, on the day specified in the proclamation of 
the governor. Subsequent sessions shall begin at twelve 
o'clock, noon, on the second Tuesday of January next af- 
ter each general election. No regular session shall exceed 
sixty days, except the first, which may be ninety days, and 
no special session shall exceed thirty days," to read: "Each 
regular session of the legislature shall begin at 12:00 noon 
on the second Tuesday of January next after each general 
election and shall remain in session not to exceed sixty 
days. Such session shall be divided into a first term of 
thirty days and a second term of thirty days, with a recess 
of thirty days between such terms. During the first term, 
all bills to be considered at the session shall be introduced, 
read not more than twice by title or in full, printed and re- 
ferred to the appropriate committee. No bill shall be placed 
upon its third reading or finally passed during its first 
term, except appropriations for expenses of the legislature 
and such measures as shall be submitted for immediate 
legislative action by the governor accompanied by a special 
message setting forth the facts making such action neces- 
sary for the general welfare. 

"During the second term of such session, all bills intro- 
duced at the first term shall stand for final action at the 
second term. Notwithstanding any provision of any sec- 
tion of this constitution to the contrary, no bill shall be 
introduced at the second term except appropriations for 
expenses of the legislature, the general appropriations 
bill, bills to provide for the current expenses of the gov- 
ernment, committee substitutes for bills introduced at 
the first term and such measures as may be submitted by 
the governor, accompanied by a special message showing 
necessity for legislative action. The members of the legis- 
lature shall be allowed their mileage for attending both 
the first and second terms of the legislature, No special 
session of the legislature shall exceed thirty days." 

Compiler's notes. — An amendment to this section 


proposed by S.J.R! No. 3 (Laws 1959), which would have | 
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provided for regular sessions of the legislature, was sub- 
mitted to the people at the general election held on No- 
vember 8, 1960. It failed to pass because it did not receive 
the necessary majority. 

An amendment to this section proposed by 8.J.R. No. 15, 
§ 1 (Laws 1961), which would have provided for regular and 
special sessions of the legislature, was submitted to the 
people at the special election held on September 19, 1961. 
It was defeated by a vote’ of 20,880 for and 28,178 against. 

An amendment to this section was proposed by House 
Memorial 32 (Laws 1969), which requested the constitu- 
tional convention to increase the length of the regular ses- 
sion to be held in odd-numbered years from 60 to 90 days 
and the session held in even-numbered years from 30 to 
45 days. The proposed constitution was submitted to the 
people at the special election held on December 9, 1969, 
and defeated by a vote of 59,695 for and 63,331 against. 


Cross references, — For calculation of end of legisla- 
tive session, see 12-2A-7 NMSA 1978. 

Comparable provisions, — Idaho Const., art. III, § 8. 

Iowa Const., amendment 36. 

Montana Const., art. V, § 6. 

Utah Const., art. VI, § 16. 

Wyoming Const., art. III, § 6. 


ANNOTATIONS 
I. GENERAL CONSIDERATION. 
I]. . LENGTH OF SESSIONS. 
III. LIMITATIONS IN EVEN-NUMBERED YEARS. 


I. GENERAL CONSIDERATION. 


Proposed constitutional amendments. — When the 
legislature acts to put a proposed constitutional amend- 
ment before the people, it does so pursuant to Article XIX, 
not Article IV. Therefore, its authority to consider the sub- 
ject of constitutional amendments is not affected by the list 
of legislative topics in Subsection B..State ex rel. Chavez v. 
Vigil-Giron, 1988-NMSC-103, 108 N.M. 45, 766 P.2d 305. 

Calculating effective date of new act. — In calcu- 
lating effective date of a new act, the day of the event is to 
be excluded and the last day of the number constituting 
the specific period is included, so that statute becomes ef- 
fective at the first moment of the applicable day after the 
event, such as first moment of ninetieth day after adjourn- 
ment of legislature which enacted it. Garcia v. J.C. Penney 
Co., 1948-NMSC-065, 52 N.M..410, 200 P.2d 372. 


II. LENGTH OF SESSIONS. 


Section delimits time during which legislature 
may exercise legislative prerogative of enacting laws. 
Dillon v, King, 1974-NMSC-096, 87 N.M. 79, 529 P.2d 745. 

Law passed too late void. — On direct attack, in- 
quiry may be made into the question of whether or not 
act or bill purportedly passed by the legislature within 
constitutional time limitation was in fact passed within 
that limitation. A law passed in contravention thereof 


- would be void since the legislature would have ceased to 
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be a legislative body by operation of the constitution and 
would therefore have been without authority to perform 
any lawmaking function. Dillon v, King, 1974-NMSC-096, 
87 N.M. 79, 529 P.2d 745. 

Enrolled bill rule inapplicable. Enrolled bill 
rule should not be applicable when a law is challenged 
as being passed in violation of this section. Dillon v. King, 
1974-NMSC-096, 87 N.M. 79, 529 P.2d 745. 

Nondiscretionary and incidental duties not af- 
fected..— This section does not restrain legislature 
from complying fully with definitely imposed nondiscre- 
tionary lawmaking duties. It should not be construed to 
defeat the performance of mandatory incidental duties 
that are indispensable to effectuate lawmaking power al- 
ready exercised in due and proper season. Dillon v. King, 
1974-NMSC-096, 87 N.M. 79, 529 P.2d 745, 


III. LIMITATIONS IN EVEN-NUMBERED YEARS. 


Proposed constitutional amendments. — The pur- 
pose and intent of the framers of the constitution was to 
limit introduction of amendments to regular as opposed 
to special sessions, rather than to limit amendments to 
odd-numbered rather than even-numbered years or to un- 
restricted rather than restricted regular sessions. State ex 
rel. Chavez v. Vigil-Giron, 1988-NMSC-103, 108 N.M. 45, 
766 P.2d 305. 

Election for representatives in congress is gen- 
eral election, and a session of the legislature in 1913 
following the general election in November, 1912 was a 
regular session. 1912-13 Op. Att'y Gen. No. 12-910, 

Meaning of "budget". — The word "budget" may be 
defined for purposes of this section as a plan or method by 
means of which expenditures and revenues are controlled 
for a definite period by some budgetary authority so as to 
effect a balance between income and expenditures. 1966 
Op. Att'y Gen. No. 66-08. 

Meaning of "appropriation bill". — An appropriation 
bill is one which has as its primary and specific aim the 
setting apart of a certain sum of public money for a speci- 
fied purpose. 1966 Op. Att'y Gen, No. 66-08. 

An "appropriation bill," as defined for purposes of this 
section, is one which authorizes the expenditure of public 
moneys and stipulates the amount, manner and purpose 
of the various items of expenditure. 1966 Op. Att'y Gen. 
No. 66-08. 

Disbursements distinguished. — There isa pro- 
nounced distinction between the "appropriation" or set- 
ting aside of a sum of money for a particular purpose 
and the actual "disbursement" of funds to meet the 
object of such an "appropriation". 1966 Op. Att'y Gen, 
No. 66-08, 

General legislation carrying appropriation. not 
included. — An "appropriation bill", for purposes of this 
section, does not include an act of general legislation; and a 
bill proposing such general legislation is not converted into 
an appropriation bill simply because it has had engrafted 
upon it a section making an appropriation, or because it 
carries an appropriation as an incident to the general leg- 
islation contained therein. 1966 Op. Att'y Gen. No. 66-08, 

Meaning of "revenue bill". — Revenue bill is one which 
has for its principal purpose the raising of revenue, which 
fact appears in the bill. 1966 Op. Att'y Gen, No. 66-08. 

The term "revenue bill" designates legislation providing 
for the assessment and collection of taxes to defray the 
expenses of government. 1966 Op. Att'y Gen. No. 66-08. 
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Principal object to be production of revenue, — 
A bill is not a revenue measure if production of revenue 
is not its principal object, even if production of revenue 
is incidental to its enforcement; bills enacted pursuant to 
the state's police power, even if they incidentally levy or 
impose a tax or license fee, are not revenue bills, but regu- 
latory measures. 1966 Op. Att'y Gen. No. 66-08. 

Amendment beyond governor's bill. — Where sole 
purpose of a bill submitted by the governor in a special 
message was to provide for the issuance of liquor licenses 
to public facilities as defined in the bill, an amendment on 
such bill providing for repeal of the fair-trade law would 


’ go far beyond the purpose of the bill as expressed in the 


governor's message and would be beyond the scope of Sub- 
section B(2). 1966 Op. Att'y Gen. No. 66-25. 

What vetoed bills to be considered. — This section 
does not require the legislature to consider all bills of the 
last regular session vetoed by the governor; as to partially 
vetoed bills, only the portion partially vetoed is to be con- 
sidered, 1965 Op. Att'y Gen. No. 65-140. 

Procedure for overriding veto. — Legislature has 
power, absent constitutional provisions governing the sub- 
ject, to decide the procedure to be used in considering a 
vetoed bill not acted upon before adjournment of first ses- 
sion. 1969 Op. Att'y Gen. No. 69-147. 

Legislature has authority to promulgate rules govern- 
ing procedure for reconsidering vote to override chief ex- 
ecutive's veto. 1969 Op. Att'y Gen. No. 69-147. 

Legislature has authority to determine whether the 
house of origin must again vote to override the governor's 
veto at the next even-year session, when during the odd- 
year session the house of origin voted to override the veto 
but the other house either failed to override or failed to 
take any action before adjournment. 1969 Op. Att'y Gen. 
No. 69-147. 

Scope of limitations. — The limitations in Subsection 
B of this section applies only to the legislative function of 
the legislature. 1969-70 Op. Att'y Gen. No. 70-10, 

Confirmatory function not limited. — Giving of ad- 
vice and consent to appointments made by the governor is 
an administrative function given to the senate as part of 
the system of checks and balances in our government; it 
is a power which exists wherever the senate is in session 
and may be exercised whether the session is a regular- 
long, regular-short or special one. 1969-70 Op. Att'y Gen. 
No. 70-10. 

Duty to act on appointments. - — The senate has a 
constitutional duty to act on submitted appointments 
whenever it is next in session. 1969-70 Op. Att'y Gen. 
No. 70-10. 

Provision, by its terms, applies to entire legisla- 
ture, not to one of its constituent houses. 1969-70 Op. 
Att'y Gen. No. 70-10. 


which may be considered at regular sessions convened 
during even-numbered years, as found in this section, be- 
ing the later amendment, controls over N.M. Const., art. 
XIX, § 1 (providing that any amendment may be proposed 
at any regular legislative session). 1965 Op. Att'y Gen. 
No. 65-212; 1969 Op. Att'y Gen. No. 69-151. 

Am, Jur. 2d, A.L.R. and C.J.S. references, — 72 Am. 
Jur, 2d States, Territories and Dependencies §§ 41, 57, 59. 

Power of legislature or branch ‘thereof as to time of as- 
sembling and length of session, 56 A.L.R. 721. 

81A C.J.S, States §§ 48, 49. 


6. [Special session; extraordinary session. ] 


Special sessions of the legislature may be called by the governor, but no business shall be trans- 
acted except such as relates to the objects specified in this proclamation. Provided, however, that 
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when three-fifths of the members elected to the house of representatives and three-fifths of the 
members elected to the senate shall have certified to the governor of the state of New Mexico that 
in their opinion an emergency exists in the affairs of the state of New Mexico, it shall thereupon 
be the duty of said governor and mandatory upon him, within five days from the receipt of such 
certificate or certificates, to convene said legislature in extraordinary session for all purposes; and 
in the event said governor shall, within said time, Sundays excluded, fail or refuse to convene said 
legislature as aforesaid, then and in that event said legislature may convene itself in extraordi- 
nary session, as if convened in regular session, for all purposes, provided that such extraordinary 
self-convened session shall be limited to a period of thirty days, unless at the expiration of said 
period, there shall be pending an impeachment trial of some officer of the state government, in 
which event the legislature shall be authorized to remain in session until such trial shall have 
been completed. (As amended November 2, 1948.) 


The 1948 amendment, which was proposed by S.J.R. limit introduction of amendments to regular as opposed 
No. 10 (Laws 1947) and adopted at the general election to special sessions, rather than to limit amendments to 
held on November 2, 1948, with a vote of 36,166 for and odd-numbered rather than even-numbered years or to un- 
24,184 against, amended this section by substituting restricted rather than restricted regular sessions. State ex 
"this" for "his" near the end of the first sentence and add- rel. Chavez v. Vigil-Giron, 1988-NMSC-103, 108 N.M. 45, 
ing everything following the first sentence, 766 P.2d 305. 

Comparable provisions. — Idaho Const., art. III, § 8; Procedure not alterable by legislature. — Proce- 
art. IV, $9. dure for calling of special sessions provided in this section 

Iowa Const., amendment 36. may not be altered by an act of the legislature 1953-54 Op. 

Montana Const., art. V, § 6; art. VI, § 11. Att'y Gen. No. 5626. 

Utah Const., art. VII, §'6. Constitutional amendment may be proposed during 

Wyoming Const., art. III, § 7; art. IV, § 4. an extraordinary session convened pursuant to this sec- 

tion. 2000 Op. Att'y Gen. No, 00-01. 
ANNOTATIONS 3 Am, Jur, 2d, A.L.R. and C.J.S. references, — 72 Am. 


Jur. 2d States, Territories and Dependencies § 59. 


P d tituti .—T - 
roposed constitutional amendments he pur. 81A CJS. States § 49. 


pose and intent of the framers of the constitution was to 


Sec. 7. [Judge of election and qualification of members; quorum. | 


Each house shall be the judge of the election and qualifications of its own members. A majority 
of either house shall constitute a quorum to do business, but a less number may effect a temporary 
organization, adjourn from day to day and compel the attendance of absent members. 


Comparable provisions. — Idaho Const., art. III, also extends to determining whether or not a vacancy has 
$$ 9, 10. occurred in the legislature for which a replacement may 

Iowa Const., art. III, §§ 7, 8. be seated, 1961-62 Op. Att'y Gen. No. 61-119. 

Montana Const., art. V, § 10. In any instance wherein a question of procedure arises 

Utah Const., art. VI, §§ 10, 11. as to the action of the board of county commissioners in 

Wyoming Const., art. ITT, §§ 10, 11. making a determination of the fact of vacancy in a leg- 


islative office, or in certifying or in evidencing the action 


ANNOTATIONS taken by such county commission, the ultimate authority 

Only legislature is judge of qualifications of its to decide such issue rests solely in the particular branch 
members, 1961-62 Op. Att'y Gen. No. 61-131. of the legislature wherein the vacancy is alleged to have 

Legislature judge of seating qualifications of occurred. 1961-62 Op. Att'y Gen. No, 61-119. 
elected candidates. — Once a candidate has been When membership begins. — A person who has been 
elected, the legislature then is the sole judge as to his elected to the legislature, but who has not qualified, is not 
qualifications for seating, and the courts will not take ju- a member of that body for purposes of the constitutional 
risdiction in such a matter as it is a legislative problem. prohibition against being appointed to any other civil of- 
1955-56 Op, Att'y Gen. No. 56-6400, fice. 1961-62 Op. Att'y Gen. No, 62-145, 

Unless and until the house of representatives refuses A person who was elected to the New Mexico legisla- 
to seat a member who, since his election, has been con- ture for the first time at the general election in November 
victed of a felony, the member will continue to occupy of 1962 is not a member of the legislature prior to being 
his office and no vacancy exists, 1961-62 Op. Att'y Gen. seated at the session to be convened in January, 1963. 
No. 61-131. 1961-62 Op. Att'y Gen. No. 62-145. 

Only the legislature can determine the qualifications _ Advice of attorney general. — Although only the leg- 
of its own members and hence, only the legislature can islature can determine the qualifications of its own mem- 
determine whether public school teachers are qualified to bers, this does not mean that the attorney general can- 
serve. 1975 Op. Att'y Gen. No. 75-21. not or should not opine and advise the legislature what 

Final determination of vacancy for legislature. — is legal in our constitutional system, so that the members 
The final determination of the eligibility of individuals for of each house may be better informed when exercising its 
legislative office is within the exclusive power of the par- constitutional role of judging the election and qualifica- 
ticular legislative body itself to rule upon; this authority tions of its members. 1988 Op. Att'y Gen. No. 88-20. 
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Law reviews. — For comment, "The Rise and Demise 
of the New Mexico Environmental Quality Act, ‘Little 
Nepa'" see 14 Nat. Resources J. 401 (1974). 

Am. Jur, 2d, A.L.R. and C.J.S. references, — 72 
Am, Jur, 2d States, Territories and Dependencies §§ 37, 
44, 58. 


LEGISLATIVE DEPARTMENT 


Art, IV, § 10 


Jurisdiction of courts to determine election or qualifica- 
tions of member of legislative body, and conclusiveness of 
its decision, as affected by constitutional or statutory pro- 
vision making legislative body the judge of election and 
qualification of its own members, 107 A.L.R. 205. 

81A C.J.S, States §§ 41, 44, 50, 51. 


Sec. 8. [Call to order; presiding officers. ] 


The senate shall be called to order in the hall of the senate by the lieutenant governor. The sen- 
ate shall elect a president pro tempore who shall preside in the absence of the lieutenant governor 
and shall serve until the next session of the legislature. The house of representatives shall be 
called to order in the hall of said house by the secretary of state. He shall preside until the election 


of a speaker, who shall be the member receiving the highest number of votes for that office. 


ANNOTATIONS 


Adoption of rules for election of speaker. — While 
no specific power is granted the secretary of state, in pre- 
siding over the house of representatives, to vote or act 
other than as presiding officer until the election of the 
speaker, determination of rules under which an election 
might be had would be a necessary order of business con- 
cerning which the secretary of state would be empowered 
to accept motions. 1953-54 Op. Att'y Gen. No. 53-5633. 

When secretary of state may break tie vote. — The 
secretary of state, as presiding officer of the house of rep- 
resentatives, has no authority to cast a vote to break a 
tie unless some rules are provided therefor. However, the 


house has the power to adopt a rule giving the secretary 
of state full power to vote to break a deadlock. 1953-54 Op. 
Att'y Gen. No. 53-5633. 

Secretary to be notified of intent not to serve. — 
Since this section provides that the house of representa- 
tives shall be called to order by the secretary of state, no- 
tice that an elected individual does not intend to be sworn 
should be sent to the secretary of state. 1957-58 Op. Att'y 
Gen. No. 58-233. 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 72 Am. 
Jur. 2d States, Territories and Dependencies §§ 37, 38. 

Civil responsibility of member of legislature for his vote 
therein, 22 A.L.R. 125, 

81A C.J.S. States $§ 41, 61. 


Sec. 9. [Selection and compensation of officers and employees. | 


The legislature shall select its own officers and employees and fix their compensation. Each 
house shall have one chaplain, one chief clerk and one sergeant at arms; and there shall be one as- 
sistant chief clerk and one assistant sergeant at arms for each house; and each house may employ 
such enrolling clerks, reading clerks, stenographers, janitors and such subordinate employees in 
addition to those enumerated, as they may reasonably require and their compensation shall be 
fixed by the said legislature at the beginning of each session, (As amended November 2, 1948.) 


The 1948 amendment, which was proposed by H.J.R. 
No. 14 (Laws 1947) and adopted at the general election held 
on November 2, 1948, with a vote of 31,172 for and 28,633 
against, deleted provisions fixing the maximum compensa- 
tion for legislative employees; prior to amendment this sec- 
tion read: "The legislature shall choose its own officers and 
employees and fix their compensation, but the number and 
compensation shall never exceed the following: for each 
house, one chaplain at three dollars per day; one chief clerk 
and one sergeant-at-arms, each at six dollars per day; one as- 
sistant chief clerk and one assistant sergeant-at-arms, each 
at five dollars per day; two enrolling clerks and two reading 
clerks, each at five dollars per day; six stenographers for the 
senate and eight for the house, each at six dollars per day; 
and such subordinate employees in addition to the above as 
they may require, but the aggregate compensation of such 
additional employees shall not.exceed twenty dollars per day 
for the senate and thirty dollars per day for the house." 


Comparable provisions. — Idaho Const., art. ITI, § 9. 
Iowa Const., art. IIT, § 7. 

Montana Const., art. V, § 10. 

Utah Const., art. VI, § 12. 

Wyoming Const., art. IIT, § 10. 


ANNOTATIONS 


This section does not constitute continuing ap- 
propriation and is not specific enough, without fur- 
ther appropriation, to act as an authorization for the 
drawing of a warrant against the state treasury, pursu- 
ant to N.M. Const., art. IV, § 30. 1985 Op. Att'y Gen. 
No. 85-02. 

Law reviews. — For article, "The Legislature," see 8 
Nat. Resources J. 148 (1968). 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 81A 
C.J.S, States § 61. 


Sec. 10. [Compensation of members.] 
Each member of the legislature shall receive: _ 
A. per diem at the internal revenue service per diem rate for the city of Santa Fe for each 
day's attendance during each session of the legislature and the internal revenue service standard 
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mileage rate for each mile traveled in going to and returning from the seat of government by the 
usual traveled route, once each session as defined by Article 4, Section 5 of this constitution; 

B. per diem expense and mileage at the same rates as provided in Subsection A of this 
section for service at meetings required by legislative committees established by the legislature to 


meet in the interim between sessions; and 


C. no other compensation, perquisite or allowance. (As amended November 7, 1944, ei 
tember 15, 1953, November 2, 1971, November 2, 1982 and November 5, 1996.) 


The 1996 amendment, which was proposed by H.J.R. 
No. 8 (Laws 1996) and adopted at the general election held 
November 5, 1996, by a vote of 309,927 for and 155,265 
against, substituted the internal revenue service per diem 
and standard mileage rate for the $75 per diem and the 
$.25 mileage rate in Subsection A, 

The 1982 amendment, which was proposed by H.J.R, 
No. 1 (Laws 1982) and adopted at the general election held 
on November 2; 1982, by a vote of 148,486 for and 112,763 
against, substituted "seventy-five dollars ($75.00)" for 
"forty dollars," "twenty-five cents ($.25)" for "ten cents" 
and "Article 4, Section 5" for "Section 5, Article IV" in Sub- 
section A and inserted "of this section" following "Subsec- 
tion A" in Subsection B. 

The 1971 amendment, which was proposed by H.J.R. 
No. 2 (Laws 1971) and adopted at the special election held 
on November 2, 1971, with a vote of 41,588 for and 32,992 
against, amended this section by breaking the existing lan- 
guage into an introductory phrase and two subsections, A 
and C, substituting "forty" for "twenty" in Subsection A and 
adding "as provided by law" near the middle of that subsec- 
tion, deleting "and he shall receive" preceding "no other com- 
pensation" in Subsection C and adding Subsection B. 

The 1953 amendment, which was proposed by S.J.R. 
No. 10 (Laws 1953) and adopted at a special. election 
held on September 15, 1953, with a vote of 18,822 for 
and 13,567 against, amended this section by substituting 
"per diem expense the sum of not more than twenty" for 
"compensation for his services the sum of ten" and delet- 
ing "term of the" preceding "session as defined" and the 
parenthetical expressions "($10.00)" and "(10¢)."_,__ 

The 1944 amendment, which was proposed by H.J.R. 
No. 2 (Laws 1943) and adopted at the general election 
held on November 7, 1944, with a vote of 26,547 for and 
23,041 against, amended this section, by increasing from 
$5.00 to $10.00 per day the compensation of the legisla- 
tors and substituting "once each term of the session as de- 
fined by Section 5, Article IV of this constitution" for "once 
each session," so that as amended the section read: "Hach 
member of the legislature shall receive as compensation 
for his services the sum of ten dollars ($10.00) for each 
days' attendance during each session, and ten cents (10) 
for each mile traveled in going to and returning from the 
seat of the government by the usual traveled route, once 
each term of the session as defined by Section 5, Article IV 
of this constitution, and he shall receive no other compen- 
sation, perquisite or allowance." 

Compiler's notes. — An’amendment to this section 
proposed by S.J.R. No. 14 (Laws 1961), which would have 
provided for compensation of members of the legislature, 
was submitted to the people at the special election held on 
September 19, 1961. It was defeated by a vote of 16,411 
for and 32,801 against. 

An amendment to this section proposed by S.J.R. No. 14 
(Laws 1965), which would have provided for increase in 
compensation of members of the legislature, was submit- 
ted to the people at the special election held on Septem- 
ber 28, 1965. It was defeated by a vote of 13,087 for and 
39,922 against, 

An amendment to this section was proposed by House 
Memorial 32 (Laws 1969), which requested the consti- 
tutional convention to provide salaries for legislators of 
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$3,600 per year, per diem and mileage of $20.00 per day 
and $.10 for each mile traveled in going to and return- 
ing from the seat of government by the usual, traveled 
route once each session. The proposed constitution was 
submitted to the people at the special election held on De- 
cember 9, 1969, and defeated by a vote of 59,695 for and 
63,331 against, 

An amendment to this section proposed by S.J.R. No. 2 
(Laws 1974), which would have repealed this section and 
enacted a new one providing for the appointment of a leg- 
islative compensation commission, was submitted to the 
people at the general election held on November 5, 1974. 
It was defeated by a vote of 47,104 for and 75,618 against, 

An amendment to this section proposed by S.J.R. No, 14 
(Laws 1978), which would have provided for a monthly 
salary of $300 to begin on January 1, 1979, and would 
have excepted "legislative retirement as established by 
law" from the present Subsection C, was submitted to the 
people at the general election on November 7, 1978. It was 
defeated by a vote of 90,068 for and 103,213 against. 

An amendment to this section, proposed by S.J.R. Nos. 
8, 6 and 12 (Laws 1980), which would have substituted 
"sixty dollars ($60.00)" for "forty dollars ($40.00)" and 
"twenty cents ($.20)" for "ten cents ($.10)" in Subsection 
A, was submitted to the people at the general election held 
on November 4, 1980. It was defeated by a vote of 105,693 
for and 138,339 against. 

An amendment to this section, proposed by H.J.R. 
No, 12 (Laws 1988), which would have added a Subsec- 
tion C providing "annuity:benefits in an amount not to 
exceed six thousand dollars ($6,000) annually under a 
retirement program as provided by law, provided that 
this subsection applies to any law providing for legisla- 
tive retirement enacted after 1962; and" and would have 
redesignated present Subsection C as Subsection D, was 
submitted to the people at the general election held on 
November 8, 1988. It was defeated by a vote of 162,657 
for and 207,188 against. 

An amendment to this section proposed by S.J.R. No. 15 
(Laws 1990), which would have increased legislators' per 
diem expenses to $100 per day and would have added a 
Subsection C providing "a salary of not more than five hun- 
dred dollars ($500) a month; and" was submitted to the peo- 
ple at the general election held on November 6, 1990. It was 
defeated by a vote of 78,648 for and 234,497 against. 

An amendment to this section proposed by H.J.R. No. 10 
(Laws 1992), which would have created a "citizens legisla- 
tive compensation commission" to determine the salaries 
and expense allowances of the members of the legislature, 
was submitted to the people at the general election held 
on November 8, 1992. It was defeated by a vote of 215,628 
for and 245,159 against. 

An amendment to this section proposed by H.J.R. 10 
(Laws 1994), which would have rewritten Subsection A 
to provide a legislative per diem and mileage and other 
expenses as provided by the Internal Revenue Code, was 
submitted to the people at the general election held on 
November 8, 1994. It was defeated by a vote of 181,842 for 
and 212, 885 against. 

Comparable REGViBi ogee — Idaho Const., art. II, 
§ 23. 

Montana Const., art. V, § 5. 
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Utah Const., art. VI, § 9. 
Wyoming Const., art. III, § 6. 


ANNOTATIONS 


Legislative retirement plan constitutional. — The 
retirement benefits for which legislators may be eligible 
under the legislative retirement plan do not constitute 
legislative compensation; accordingly, the plan does not 
violate the constitution. State ex rel. Udall v. Public Em- 
ployees Retirement Bd., 1995-NMSC-078, 120 N.M. 786, 
907 P.2d 190, rev'g 1994-NMCA-094, 118 N.M. 507, 882 
P.2d 548. 

No retirement benefits. — New Mexico legislators 
may not receive legislative retirement benefits: Legisla- 
tors may receive only per diem and mileage under this 
section. 1987 Op. Att'y Gen, No. 87-62 (but see State v. 
Public Employees Retirement Bd., 120 N.M. 786, 907.P.2d 
190 (1995)), rev'g 118 N.M. 507, 882 P.2d 548 (1994). 

Intent of section. — The intent of this section was to 
place a limit on the per diem and travel expense legisla- 
tors could receive for attending legislative sessions. 1971 
Op. Att'y Gen. No. 71-11. 

Requirement of per diem clause. — The per diem 
clause of Subsection A requires legislation to give effect to 
the maximum rate permitted, while the mileage clause is 
complete in itself. Nonetheless, in 2-1-8 NMSA 1978, the 
legislature has provided for payment of both rates while it 
is in session. 1979 Op. Att'y Gen. No. 79-40. 

Distinction exists between legislative or govern- 
mental and personal expenses; expenses incurred in 
the performance of official duties are allowable, while 
purely personal expenses are considered perquisites of of- 
fice forbidden by constitutional provision. 1971 Op. Att'y 
Gen. No. 71-18. 

Per diem and travel between sessions. — This sec- 
tion does not prohibit the reimbursement of per diem 
and travel expenses to legislators when that expense is 
incurred under appropriate authorizing statutes and at a 
time when the legislature is not in session; and the leg- 
islature may enact a law reimbursing expenses incurred 
by legislators while performing legislative duties between 
legislative sessions. 1971 Op. Att'y Gen. No. 71-11 (opin- 
ion rendered prior to 1971 amendment to this section). 

No reimbursement for actual expenses between 
sessions. The state may not, by statute, authorize 
legislators to receive reimbursement from state funds for 
their actual expenses incurred in the performance of their 
official duties between sessions. Legislators are limited 
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to the amounts specified in this section to cover their ex- 
penses during and between legislative sessions, 1993 Op. 
Att'y Gen. No. 93-06. 

Legislators serving on commissions. — Legislators 
can serve as members of commissions created by the leg- 
islature and are entitled to receive per diem and expenses 
at the existing rates, 1951-52 Op. Att'y Gen. No. 51-5364. 

Additional expense coverage impermissible. — An 
act of the legislature providing for payments to its mem- 
bers to cover expenses, in addition to the compensation 
provided for in the constitution, would violate the consti- 
tution and would be invalid if passed. 1949-50 Op. Att'y 
Gen. No, 49-5189. 

Monthly salary unconstitutional. — A proposed 
statute providing for each member of the legislature to 
receive as compensation fof legislative services rendered 
the state $300 for each month during no part of which the 
legislature is in session would probably be held unconsti- 
tutional by the courts. 1971 Op. Att'y Gen. No. 71-18. 

Per diem expenses as compensation. — "Per diem" 
expenses, as authorized in this section, constitute "com- 
pensation" as defined in the Public Employees' Retire- 
ment Act (10-11-1 NMSA 1978 et seq.). 1959-60 Op. Att'y 
Gen. No, 59-68. 

Law reviews. — For article, "The Executive,” see 7 
Nat. Resources J. 267 (1967). 

For article, "The Legislature," see 8 Nat. Resources J. 
148 (1968). 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 72 Am. 
Jur, 2d States, Territories and Dependencies § 56. 

Per diem compensation of members and officers of legis- 
lature, 1 A.L.R. 286. 

Illegal appointment or election of member of legislature 
as affecting right to salary, 7 A.L.R. 1682. 

Construction and application of constitutional or statu- 
tory provision that member of congress or state legisla- 
ture shall not, during term for which he is elected, be ap- 
pointed or elected to any civil office which shall have been 
created or the emoluments of which shall have been in- 
creased during term for which he was elected, 118 A.L.R. 
182. 

Constitutional provision fixing or limiting salary of 
public officer as precluding allowance for expenses or dis- 
bursements, 5 A.L.R.2d 1182. 

De facto officer or employee, payment of salary to, as de- 
fense to action or proceeding by de jure officer or employee 
for salary, 64 A.L.R.2d 1375. 

81A C.J.S. States §§ 46, 47. 


Sec. 11. [Rules of procedure; contempt or disorderly conduct; expulsion 


of members. | 


Each house may determine the rules of its procedure, punish its members or others for contempt or 
disorderly behavior in its presence and protect its members against violence; and may, with the con- 
currence of two-thirds of its members, expel a member, but not a second time for the same act. Punish- 
ment for contempt or disorderly behavior or by expulsion shall not be a bar to criminal prosecution. 


Comparable provisions. Idaho Const., art. III, 
§§ 9,11. 

Montana Const., art. V, § 10. 

Utah Const., art. VI, §§ 10, 12. 


Wyoming Const., art. ITI, § 12. 
ANNOTATIONS 


Senate is ultimate judge of its own rules. 1970 Op. 
Att'y Gen. No. 70-21. 

Rules governing election of speaker. — Secretary 
of state, while presiding over the house of representatives 
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until the election of the speaker of the house, may accept 
motions concerning rules under which election should be 
had. 1953-54 Op. Att'y Gen. No. 53-5633. 

Authorizing tie-breaking vote. — The house of rep- 
resentatives has the power to adopt a rule giving secre- 
tary of state power to vote to break a deadlock, 1953-54 
Op. Att'y Gen. No. 53-5633. 

Consideration of vetoed bills. — The legislature 
may adopt a rule relating to the procedure to be used in 
considering bills of the last regular session which were ve- 
toed. 1965-66 Op. Att'y Gen, No, 65-140. 
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A legislature has power, absent constitutional provisions 
governing the subject, to decide the procedure to be used 
in considering a vetoed bill not acted upon before adjourn- 
ment of the first session. 1969 Op. Att'y Gen. No. 69-147, 

A legislature has authority to promulgate rules govern- 
ing procedure for reconsidering a vote to override chief ex- 
ecutive's veto. 1969 Op. Att'y Gen. No. 69-147. 

The legislature has authority to determine whether 
the house of origin must again vote to override the gov- 
ernor's veto at the next even-year session, when during 


Sec. 12. [Public sessions; journals. | 
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the odd-year session the house of origin voted to override 
the veto but the other house either failed to override or 
failed to take any action before adjournment. 1969 Op. 
Att'y Gen. No. 69-147. 

Am. Jur. 2d, A.L.R. and C.J.S, references. — 72 Am. 
Jur. 2d States, Territories and Dependencies §§ 43 to 45, 
48, 49. ; 

_ Power of legislature or branch thereof as to time of as- 
sembly and length of session, 56 A.L.R..721. 

81A C.J.S. States §§ 43, 52,/59, 60. 


All sessions of each house shall be public. Each house shall keep a journal of its proceedings and 
the yeas and nays on any questions shall, at the request of one-fifth of the members present, be 
entered thereon. The original thereof shall be filed with the secretary of state at the close of the 
session, and shall be printed and published under his authority. 


Comparable provisions. — Idaho Const., art. III, 
§§ 12, 13. 

Montana Const., art. V, § 10. 

Utah Const., art. VI, §§ 14, 15. 

Wyoming Const., art. III, §§ 13, 14. 


ANNOTATIONS 


Public sessions provision did not prohibit legis- 
lative council from banning in-person attendance 
of special session of the legislature. — Where, in 
response to a pervasive health crisis occasioned by the 
COVID-19 pandemic and consistent with the governor's 
executive orders encouraging all governmental branches 
to take steps to curb the spread of the virus and the secre- 
tary of health's emergency stay-at-home orders, the New 
Mexico legislative council, the legislative body entrusted 
with the care and custody of the state capitol, promul- 
gated a directive prohibiting on-site, public attendance at 
an upcoming special legislative session that was called 
to address COVID-19-related issues, and where petition- 
ers sought a writ of mandamus declaring unconstitu- 
tional that portion of the council's directive prohibiting 
in-person attendance at the special session, asserting 
that the convening of a closed or non-public session vio- 
lates N.M. Const., art. IV, § 12, mandamus was denied 
because nothing in the textual language of the public 
sessions provision clearly conveys the drafters' intent to 
provide the public with a right of in-person physical at- 
tendance at legislative sessions. Pirtle v. Legis. Council, 
2021-NMSC-026. 

Court took judicial notice of journal of senate, de- 
spite fact that it was not on file in office of secretary of 
state by reason of his refusal to receive and file it, where 
chief clerk of senate produced the same and testified that 
it was the senate journal in the same form as when he 
signed it. Harnest v. Sargent, 1915-NMSC-050, 20 N.M. 


427, 150 P. 1018. See Dillon v, King, 1974-NMSC-096, 87 


N.M. 79, 529 P.2d 745. 

Supreme court would take judicial notice of 1953 Senate 
Journal. Clary v, Denman Drilling Co,., 1954-NMSC-105, 
58 N.M, 723, 276 P.2d 499. 

Engrossed bill not generally contradicted by 
journal. — When a bill has been engrossed, enrolled 


Sec. 13. [Privileges and immunities. ] 


and signed, the court will not look to the journal to as- 
certain whether it received a majority, vote, except in 
case of measures passed over veto. Kelley v. Marron, 
1915-NMSC-092, 21 N.M. 239, 153 P. 262. See, Dillon v. 
King, 1974-NMSC-096, 87 N.M. 79, 529 P.2d 745. — 

Where journal shows that a proposed constitutional 
amendment resolution received less votes than the consti- 
tution requires, but the resolution was enrolled, engrossed 
and signed as required by N.M. Const., art. IV, § 20, the 
enrolled and engrossed resolution will be given control- 
ling force. Smith v. Lucero, 1917-NMSC-069, 23 N.M. 411, 
168 P. 709. See, Dillon v. King, 1974-NMSC-096, 87 N.M. 
79, 529 P.2d 746. 

Even to prevent frustration of legislative intent. — 
Although journal entries reflected passage of an amendment 
to a bill amending workman's compensation statute, where 
this amendment was omitted from the enrolled and en- | 
grossed bill, apparently through error or neglect, the supreme 
court would not accept the journal entries as record of the bill 
actually passed, regardless of the fact that such record was 
made under constitutional provision, and even though such 
refusal would result in injustice to the injured workman and 
frustration of the legislative will. Clary v. Denman Drilling 
Co,, 1954-NMSC-105, 58 N.M. 723, 276 P.2d 499. 

Phrase "members present", as used in the consti- 
tution, means physical presence. 1971 Op. Att'y Gen. 
No. 71-12. 

Word "shall" makes this section mandatory. 1955- 
56 Op. Att'y Gen. No. 55-6167. 

Journal to be published despite lack of appropri- 
ation. — The secretary of state should print and publish 
the journal as the law says he shall do, despite the fact 
that no appropriation has been made therefor; no action 
of the legislature is necessary to pay the cost of printing. 
1955-56 Op. Att'y Gen. No. 55-6167. 

Except for bill overriding veto. — Since there is no 
provision for certification of a bill which is passed over a 
gubernatorial veto, use probably may be made of the jour- 
nal to determine whether the bill received the required 
two-thirds vote. 1964 Op. Att'y Gen. No. 64-40. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 72 Am, 
Jur. 2d States, Territories and Dependencies § 46. 

81A C.J.S. States § 54. 


Members of the legislature shall, in all cases except treason, felony and breach of the peace, be 
privileged from arrest during their attendance at the sessions of their respective houses, and on 
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going to and returning from the same. And they shall not be questioned in any other place for any 
speech or debate or for any vote cast in either house. 


Comparable provisions. — Idaho Const., art. III, § 7. 
Iowa Const., art. III, § 11. 

Montana Const,, art. V, § 8. 

Utah Const., art. VI, § 8. 

Wyoming Const., art. ITI, § 16. 


ANNOTATIONS 


Origin of privilege. — The privilege for legislators 
first appeared in unequivocal form in the English bill of 
rights of 1689, 1969 Op. Att'y Gen. No. 69-83. 

No license to commit crimes. — The privilege or im- 
munity granted to members of the legislature does not 
grant any license to commit crimes. 1969 Op. Att'y Gen. 
No. 69-83. 

Breach of peace. — The privileges and immunities 
clause protects legislators only from civil arrest. Thus, a 
state senator or representative who violates any crimi- 
nal statute, including a misdemeanor statute, commits a 
"breach of the peace" and is not immune from arrest. 1993 
Op. Att'y Gen. No. 93-04. 

No immunity from service of civil process or sub- 
poena. — Specific immunity from arrests for misdemean- 
ors does not grant immunity from civil process, nor does it 
prevent the service of subpoenas on members of the delib- 
erative body. 1969 Op, Att'y Gen. No. 69-83. 

"Session." — A special committee session or interim 
committee session which occurs at a place and time other 
than regular and special legislative sessions constitutes a 
"session" as contemplated by the privileges and immuni- 
ties clause, art. IV, § 13 of the New Mexico constitution, 
1993 Op. Att'y Gen. No. 93-04. 

Delegates to constitutional convention have priv- 
ileges and immunities similar to those of the legisla- 
tors although the privileges and immunities are less well 


Sec. 14. [Adjournment.] 


defined and may not have the same broad scope as those 
granted to the legislators by this section. 1969 Op. Att'y 
Gen. No, 69-83. 

State ethics commission lacks jurisdiction to 
adjudicate an administrative complaint against a 
member of the legislature for claims predicated on 
legislative acts. — N.M. Const., Art. IV, § 13's speech and 
debate clause provides members of the legislature with 
immunity from administrative, civil, and criminal actions, 
whether brought by private individuals or an executive 
branch agency, for legislative acts taken in the course of 
the members' official responsibilities, and therefore when 
claims alleged against a legislator are predicated on that 
legislator's legislative acts, Art. IV, § 18 operates as a ju- 
risdictional bar to both judicial and administrative pro- 
ceedings. The state ethics commission, therefore, lacks ju- 
risdiction to adjudicate an administrative complaint that 
alleges a member of the New Mexico legislature violated 
the Governmental Conduct Act by introducing a bill, mak- 
ing comments related to a bill in a legislative committee 
or on the member's respective floor, or voting on the bill. 
2021 Op. Ethics Comm’n No. 2021-12. 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 72 Am. 
Jur. 2d States, Territories and Dependencies § 55. 

Immunity of public officers from criminal arrest, 1 
A.L.R. 1156. 

Immunity of legislators from civil process, 94 A.L.R. 1470. 

Defamation: nature and extent of privilege accorded 
public statements, relating to subject of legislative busi- 
ness or concern, made by member of state or local leg- 
islature or council outside of formal proceedings, 41 
A.L.R.4th 1116. 

81A C.J.S. States § 45. 


Neither house shall, without the consent of the other, adjourn for more than three days, Sundays 
excepted; nor to any other place than that, where the two houses are sitting; and on the day of the 
final adjournment they shall adjourn at twelve o'clock, noon. 


Cross references. — For computation of time, see 12- 
2A-7 NMSA 1978. 

Comparable provisions. — Iowa Const., art. ITI, § 14. 

Montana Const., art. V, § 10. 

Utah Const., art. VI, § 15. 

Wyoming Const., art. ITI, § 15. 


ANNOTATIONS 


Length of adjournment proper. — An adjourn- 
ment from Saturday, January 17th, until Thursday, Janu- 
ary 22nd, is not a violation of this section. 1925-26 Op. 
Att'y Gen. No, 25-3793. 


Longer adjournment authorized by concurrence. 
— Since neither house shall adjourn for more than three 
days without the other's consent under this section, it 
appears that if both houses concur, an adjournment for 
a longer period may be effected. 1943-44 Op. Att'y Gen, 
No. 43-4207. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 72 Am. 
Jur. 2d States, Territories and Dependencies § 58. 

Committee created by joint or concurrent resolution to 
function after adjournment of legislature, 28 A.L.R. 1158. 

81A C.J.S. States § 50. 


Sec. 15. [Laws to be passed by bill; alteration of bill; enacting clause; 
printing and reading of bill.] 


_No law shall be passed except by bill, and no bill shall be so altered or amended on its passage 
through either house as to change its original purpose. The enacting clause of all bills shall be: "Be 
it enacted by the legislature of the state of New Mexico." Any bill may originate in either house. No 
bill, except bills to provide for the public peace, health and safety, and the codification or revision 
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of the laws, shall become a law unless it has been printed, and read three different times in each 
house, not more than two of which readings shall be on the same day, and the third of which shall 
be in full. 


Comparable provisions. — Idaho Const., art. III, considered merely as directory, as long as the legislative 
8§ 14, 15. intent is clearly expressed. 1915-16 Op. Att'y Gen. No. 15- 
Iowa Const:, art. III, § 15. 1470. 
Utah Const., art. VI, § 22. Legislature can appropriate money by joint reso- 
lution. 1915-16 Op. Att'y Gen. No, 15-1470. 
ANNOTATIONS Law reviews. — For article, "The Legislature," see 8 


Nat. Resources J, 148 (1968), 


Courty will not leo’ behind, 25 enacted lay it Am. Jur. 2d, A.L.R. and C.J.S. references. — 73 Am. 


order to ensure that the legislature complied with 
the reading rule. N.M. Gamefowl Assn., Inc. v. State ex Jur, 2d Statutes 8§ 50, 53, 56,57, 59,67, i 
rel, King, 2009-NMCA-088, 146 N.M. 758, 215 P.3d 67, Civil responsibility of member of legislative body for his 
cert, denied, 2009-NMCERT-007, 147 N.M. 361, 223 P.3d vote therein, 22 A.L.R, 126. 

358. Previous statute as affected by attempted but unconsti- 

Broadening of act. — The purpose of an act is not so tutional amendment, 66 A.L.R. 1483, af 

changed as to violate this section merely by broadening the Applicability of constitutional provision requiring reen- 
act and making it more comprehensive as to details, Black actment of altered or amended statute to one which leaves 


t c intact terms of original statute but transfers or extends 
ane ore Hie Co 4, Garegen, LPae NMAC O 1 Be its operation to another field, 67 A.L.R. 564. 

Reference statute. — Laws 1923, ch. 118 (since re- Stage at which statute or ordinance passes beyond 
pealed), referring to intoxicating liquors, was a "reference power of legislative body to reconsider or recall, 96 A.L.R. 
statute," and the declaratory. portion thereof was suf- 1309. ; 
ficient to meet the requirements of this section. State v. Presumption of regular passage of statute as affected 
Armstrong, 1924-NMSC-089, 31 N.M. 220, 243 P. 333, by legislative records showing that bill was defeated, 119 


A ‘ -24 Op: A.L.R. 460, 
hast til senh Af 8 DEtBvod Pots ASaeattens © Applicability of constitutional requirement that re- 


House journal and bills are public records and pealing or amendatory statute refer to statute repealed 
should be open to public inspection at reasonable hours. or amended, to repeal or amendment by implication, 5 
1925-26 Op, Att'y Gen. No, 25-3804. A.L,R.2d 1270, 

Purpose of section is solely to prohibit amendments Adoption of compiled or revised statutes as giving ep 
not germane to subject of legislation expressed in the title fect to former repealed or suspended provisions therein, 


: 8 Op. Att’ 12 A.L.R.2d 428. 
heat PUSROTies a pe Amenied VAR LR atiaans Simultaneous repeal and reenactment of all, or part, of 
Declaration directory. — Declaration of constitu- legislative act, 77 A.L.R.2d 336. 


tion that "no law shall be passed except by bill," can be 82 C.J.S, Statutes §§ 18, 19, 24 to 27. 


Sec. 16. [Subject of bill in title; appropriation bills.] 


The subject of every bill shall be clearly expressed in its title, and no bill embracing more than 
one subject shall be passed except general appropriation bills and bills for the codification or revi- 
sion of the laws; but if any subject is embraced in any act which is not expressed in its title, only 
so much of the act as is not so expressed shall be void. General appropriation bills shall embrace 
nothing but appropriations for the expense of the executive, legislative and judiciary depart- 
ments, interest, sinking fund, payments on the public debt, public schools and other expenses 
required by existing laws; but if any such bill contain any other matter, only so much thereof as 
is hereby forbidden to be placed therein shall be void. All other appropriations shall be made by 
separate bills. 


Comparable provisions. — Idaho Const., art. III, I. GENERAL CONSIDERATION, 


eee Const., art. V, § 11. When constitutionality considered. — Consti- 

Utah Const., art. VI, § 22. tutional questions raised under this or any other sec- 

Wyoming Const., art. III, § 24. tion of constitution will be decided only when necessary 

: : to a disposition of the case at hand. Ratliff v, Wingfield, 
ANNOTATIONS 1951-NMSC-071, 55 N.M. 494, 236 P.2d 725. 


Objections to be grave. — This section will not be 
broadened in its operation by the court, as the objections 
to a statute should be grave, and the conflict between the 
statute and the constitution palpable, before the judiciary 
should disregard a legislative enactment upon the sole 

C. TITLE INADEQUATE, ground that it embraced more than one object, or if but one 
Ill, SUBJECT OF BILL. object, that it was not sufficiently expressed by the title. 
IV. APPROPRIATIONS. City of Albuquerque v. Garcia, 1973-NMSC-036, 84 N.M. 
776, 508 P,2d 585, 71 A.L.R. 3d 1, rev'g 1972-NMCA-093, 
84 N.M. 168, 500 P.2d 453. 


I, GENERAL CONSIDERATION. 
Il. SUBJECT IN TITLE. 

A. IN GENERAL. 

B, TITLE ADEQUATE. 
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Section has no retroactive effect and does not inval- 
idate territorial acts not conforming to its requirements. 
State v, Elder, 1914-NMSC-074, 19 N.M. 393, 143 P. 482. 

Section does not apply to municipal ordi- 
nances. State ex rel. Ackerman v. City of Carlsbad, 
1935-NMSC-053, 39 N.M. 352, 47 P.2d 865. 

"Codification" explained. — Real codification is to 
take greater latitude, and, without changing the existing 
system of laws, to add new laws, and to repeal old laws, 
both in harmony with it, so that the code will meet pres- 
ent exigencies and, so far as possible provide for the fu- 
ture. City of Raton v. Sproule, 1967-NMSC-141, 78 N.M. 
138, 429 P.2d 336. 

Elements of revision. — A revision of statutes implies 
one, more or all of the following: (1) A reexamination of 
existing statutes; (2) a restatement of existing statutes 
in a corrected or improved form; (3) the restatement 
may or may not include material changes; (4) all parts 
and provisions of the former statute or statutes that are 
omitted are repealed; and (5) the revision displaces and 
repeals the former law as it stood relating to the subject 
or subjects within its purview. City of Raton v. Sproule, 
1967-NMSC-141, 78 N.M. 138, 429 P.2d 336; see also, 1978 
Op. Att'y Gen. No. 73-12. 

Revision of statutes implies reexamination of 
them, the word being applied to a restatement of the law 
in a corrected or improved form, with or without mate- 
rial change. City of Raton v. Sproule, 1967-NMSC-141, 78 
N.M. 138, 429 P.2d 336. 

Codification and revision of laws governing mu- 
nicipalities. — An amendment which codifies and re- 
vises the laws relating to cities, towns and villages into 
a municipal code as expressly stated in the title, and 
which in addition to collecting and rearranging prior stat- 
utes make some changes therein, omitting some matters 
and adding others, was valid. City of Raton v. Sproule, 
1967-NMSC-141, 78 N.M. 188, 429 P.2d 336. 


IJ]. SUBJECT IN TITLE, 
A. IN GENERAL. 


Primary purpose of provision is to prevent fraud 
or surprise by means of concealed or hidden provisions 
in an act which the title fails to express. City of Raton 
v. Sproule, 1967-NMSC-141, 78 N.M. 138, 429 P.2d 336; 
State ex rel. State Park & Recreation Comm'n v. New Mex- 
ico State Auth., 1966-NMSC-033, 76 N.M. 1, 411 P.2d 984; 
Ballew v. Denson, 1958-NMSC-002, 63 .N.M. 370, 320 P.2d 
382; Fischer v. Rakagis, 1955-NMSC-057, 59 N.M. 463, 
286 P.2d 312; State v. Ellenberger, 1981-NMSC-056, 96 
N.M. 287, 629 P.2d 1216. 

One of the primary purposes of the constitutional re- 
quirement is to prevent fraud or surprise upon the legisla- 
ture by means of hidden or concealed provisions of which 
the title gives no intimation and which, therefore, through 
inadvertence or carelessness might be unintentionally ad- 
opted. Silver City Consol. Sch. Dist. No. 1 v. Board of Re- 
gents of N.M.W. Coll., 1965-NMSC-035, 75 N.M. 106, 401 
P.2d 95, 1A: 

Test of adequacy. — The true test expressed in the 
section is whether the title fairly gives such reasonable 
notice of the subject matter of the statute itself as to pre- 
vent the mischief intended to be guarded against. Bureau 
of Revenue v, Dale J. Bellamah Corp., 1970-NMSC-107, 82 
N.M. 18, 474 P.2d 499; State ex rel. State Park & Recreation 
Comm'n v, New Mexico State Auth., 1966-NMSC-033, 
76 N.M. 1, 411 P.2d 984; City of Albuquerque v. Camp- 
bell, 1960-NMSC-138, 68 N.M. 75, 358 P.2d 698; super- 
seded by statute, Clark v. Ruidoso Hondo Valley Hosp., 
1963-NMSC-063, 72 N.M. 9, 380 P.2d 168; State v. Ingalls, 
19138-NMSC-068, 18 N.M. 211, 135 P. 1177. 

Subject matter of bill to be germane to title. — If 
the subject matter of the bill is reasonably germane to the 
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title of the act, it is sufficient to be valid under this sec- 
tion. United States Brewers Ass'n v. Director of N.M. Dep't 
of Alcoholic Beverage Control, 1983-NMSC-059, 100 N.M. 
216, 668 P.2d 1093, appeal dismissed, 465 U.S. 1093, 104 
S. Ct, 1581, 80 L. Ed. 2d 115 (1984). 

What mischief to be prevented. — The mischief 
intended to be prevented by this section includes, hodge- 
podge or log-rolling legislation, surprise or fraud on the 
legislature or not fairly apprising the people of the sub- 
jects of legislation so that they would have an opportu- 
nity to be heard on the subject. Martinez v. Jaramillo, 
1974-NMSC-069, 86 N.M. 506, 525 P.2d 866; Bureau of 
Revenue v, Dale J. Bellamah Corp., 1970-NMSC-107, 
82 N.M. 138, 474 P.2d 499; City of Albuquerque v. Camp- 
bell, 1960-NMSC-138, 68 N.M. 75, 358 P.2d 698, super- 
seded by statute, Clark v. Ruidoso Hondo Valley Hosp., 
1963-NMSC-063, 72 N.M. 9, 380 P.2d 168, 

General purpose is accomplished when law has 
one general object which is fairly indicated by its title. 
City of Raton v. Sproule, 1967-NMSC-141, 78 N.M. 188, 
429 P.2d 336, 

Provision does not relate to headings of articles 
in the code. State v, Ellenberger, 1981-NMSC-056, 96 
N.M. 287, 629 P.2d 1216. 

Title of statute need not be an index of everything 


~ in the act itself, but need only give notice of the subject 
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matter of the legislation and is sufficient if, applying ev- 
ery reasonable intendment in favor of its validity, it may 
be said that the subject of the legislative enactment is ex- 
pressed in its title. In re Estate of Welch, 1969-NMSC-093, 
80 N.M. 448, 457 P.2d 380; Silver City Consol. Sch. Dist. 
No. 1 v. Board of Regents of N.M.W. Coll., 1965-NMSC-035, 
75 N.M. 106, 401 P.2d.95; Aragon v. Cox, 1965-NMSC-1382, 
75 N.M. 537, 407 P.2d 6738, overruled by State v. Chavez, 
1966-NMSC-217, 77. N.M. 79, 419 P.2d 456; Gallegos v, 
Wallace, 1964-NMSC-224, 74 N.M. 760,398 P.2d 982, 
overruled by McGeehan v. Bunch, 1975-NMSC-055, 88 
N.M. 308, 540 P.2d 238. 

Title of statute need not set forth details of an 
enactment; however, the details of a statute must be 
germane or related to the subject matter expressed in 
the title. City of Albuquerque v. Garcia, 1973-NMSC-036, 
84 N.M. 776, 508 P.2d 585, 71 A.L.R. 3d 1, rev'g 
1972-NMCA-093, 84 N.M. 168, 500 P.2d 453; Varela v. 
Mounho, 1978-NMCA-086, 92 N.M. 147, 584 P.2d 194, 
cert. denied, 92 N.M. 180, 585 P.2d 324. 

Where the "subject" of an act is children and that sub- 
ject is clearly expressed, provisions within the act autho- 
rizing a change in the custody of a neglected child is a 
detail provided for accomplishing the legislative purpose 
of protecting children; such detail need not be set forth 
in the title of the bill to comply with the requirements of 
this section that the subject of every bill be clearly ex- 
pressed in its title. State ex rel. Health & Social Servs. 
Dep't v. Natural Father, 1979-NMCA-090, 93 N.M, 222, 
598 P.2d 1182. 

Title need not disclose means and instrumentali- 
ties provided in the body of the act for accomplishing 
its purpose. Provisions reasonably necessary for attain- 
ing the object of the act embraced in the title are con- 
sidered as included in the title. City of Albuquerque v. 
Garcia, 1973-NMSC-036, 84 N.M. 776, 508 P.2d 585, 71 A 
L.R. 8d 1, rev'g 1972-NMCA-093, 84 N.M. 168, 500 P.2d 
458; Grant v. State, 1929-NMSC-005, 38 N.M. 6338, 275 
P, 95. 

Scope of title of act is within discretion of legisla- 
ture; it may be made broad and comprehensive, in which 
case the legislation under such title may be equally broad, 
or it may be narrow and restricted, in which case the body 
of the act must likewise be narrow and restricted. Gal- 
legos v. Wallace, 1964-NMSC-224, 74 N.M. 760, 398 P.2d 
982, overruled by McGeehan v. Bunch, 1975-NMSC-055, 
88 N.M. 308, 540 P.2d 238. 
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It is primarily for the legislature to determine whether 
the title of an act shall be broad and general or narrow 
and restricted. City of Raton v. Sproule, 1967-NMSC-141, 
78 N.M. 138, 429 P.2d 336. 

Courts cannot enlarge scope of title; they are 
vested with no dispensing power. Gallegos v. Wallace, 
1964-NMSC-224, 74 N.M. 760, 398 P.2d 982, overruled by 
McGeehan v. Bunch, 1975-NMSC-055, 88 N.M. 308, 540 
P.2d 238. : 

Generality of title is no objection to it so long as 
it is not made a cover to legislation incongruous in itself, 
and which by no fair intendment could be considered as 
having a necessary or proper connection. City of Raton v. 
Sproule, 1967-NMSC-141, 78 N.M. 138, 429 P.2d 336. 

Broader title may embrace more. — The greater 
and broader the title, the greater the number of particu- 
lars or of subordinate subjects which may be embraced 
within it. City of Raton v. Sproule, 1967-NMSC-141, 78 
N.M. 188, 429 P.2d 336. 

Amendatory act to be germane to earlier law. — 
Where an intention to amend a specific section of a prior 
act is announced in the title of an amendatory act, that 
amendatory act must be germane to the subject matter 
of the section sought to be amended, Bureau of Revenue 
v. Dale J. Bellamah Corp., 1970-NMSC-107, 82 N.M. 13, 
474 P.2d 499. 

Scrutinizing title of amended act. — Where an act 
is merely an amendment of an earlier one, the title of the 
earlier act is subject to scrutiny in determining whether 
there is compliance with the constitutional provision. 
State v, Sifford, 1947-NMSC-067, 51 N.M. 4380, 187 P.2d 
540. 

What body of amending act to contain. — When it 
appears from title of act that certain specific provisions 
of another act are to be amended, body of amending act 
may contain only matter which is reasonably germane 
to subject matter of sections which are stated by title to 
be subject of amendment. State ex rel. Salazar v. Humble 
Oil & Ref. Co., 1951-NMSC-059, 55 N.M. 395, 234 P.2d 
339. 

Title provision of this section must be liber- 
ally construed; it is primarily for legislature to ‘decide 
whether title of an act should be in broad and general 
terms or whether it should be narrow and restrictive. Al- 
buquerque Bus Co. v. Everly, 1949-NMSC-058, 53 N.M., 
460, 211 P.2d 127. 

Presumption of validity. — In applying this test, 
every presumption is indulged in favor of the validity 
of the act. Martinez v. Jaramillo, 1974-NMSC-069, 86 
N.M. 506, 525 P.2d 866; Bureau of Revenue v. Dale J. 
Bellamah Corp., 1970-NMSC-107, 82 N.M. 18, 474 P.2d 
499, ; 

Case by case consideration. — Each case wherein 
the sufficiency of the title to a legislative act is questioned 
must be decided on its own set of facts and circumstances, 
Martinez v. Jaramillo, 1974-NMSC-069, 86 N.M. 506, 525 
P.2d 866; Bureau of Revenue v. Dale J. Bellamah Corp., 
1970-NMSC-107, 82 N.M. 18, 474 P.2d 499. 

Savings clause compared. — Constitutional enjoin- 
der that only so much of the act as is not so expressed 
in the title shall be void has equal, if not greater, force 
than a savings clause passed as a part of a legislative act. 
Romero v. Tilton, 1967-NMCA-035, 78 N.M. 696, 437 P.2d 
157, cert. denied, 78 N.M. 704, 487 P.2d 165 (1968), over- 
ruled by McGeehan v. Bunch, 1975-NMSC-055, 88 N.M. 
308, 540 P.2d 238. 

Section inapplicable to ordinances, — Ordinances 
of a city operating under the commission form of govern- 
ment enacted under authority of 14-11-22, 1953 Comp., 
as those of cities operating under the mayor-council form, 
need not be entitled under the provisions of this section. 
City of Clovis v. North, 1958-NMSC-077, 64 N.M. 229, 327 
P.2d 305. 
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Determining legislative intent by title. — For the 
purpose of determining legislative intent, court may look 
to the title, and ordinarily it may be considered as a part 
of the act if necessary to its construction. State v. Richard- 
son, 1944-NMSC-059, 48 N.M. 544, 154 P.2d 224. 

But not to exclusion of statute proper. — Legis- 
lation should not be interpreted in the light of the title 
to the complete exclusion of words used in enactment 
proper. State ex rel. State Corp. Comm'n v. Old Abe Co., 
1989-NMSC-046, 43 N.M. 3867, 94 P.2d 105, 124 A.L.R. 
1084. 


B. TITLE ADEQUATE. 


Subject incidentally affected. — As sovereign im- 
munity was not the subject of Laws 1941, ch. 192 (for- 
mer 64-25-8 and 64-25-9, 1953 Comp.) relating to liabil- 
ity insurance on state vehicles and actions for injuries 
caused by such vehicles, and was affected only inciden- 
tally, failure to mention it in the title of the act did not 
violate this constitutional provision. City of Albuquer- 
que v. Garcia, 1973-NMSC-036, 84 N.M. 776, 508 P.2d 
585, 71 A.L.R. 3d 1, rev'g 1972-NMCA-093, 84 N.M. 168, 
500 P.2d 453. 

Provisions for suit and trial are incident to annex- 
ation proceeding and failure to mention them in title of 
the act providing for such proceedings does not invalidate 
the statute, Crosthwait v. White, 1951-NMSC-008, 55 N.M. 
71, 226 P.2d 477. 

"State" as covering political subdivisions. — Use 
in title of the term "state" when the act covers "politi- 
cal subdivisions" thereof did not result in a failure to 
clearly express the subject of the legislation in the title, 
as such usage could not have worked surprise or fraud 
upon the legislature, nor could the public have failed to 
take notice that the components that make up the state 
were included in the term. City of Albuquerque v. Camp- 
bell, 1960-NMSC-138, 68 N.M. 75, 358 P.2d 698, super- 
seded by statute, Clark v. Ruidoso-Hondo Valley Hosp., 
1963-NMSC-063, 72 N.M, 9, 380 P.2d 168. é 

Former 5-6-17, 19538 Comp., was not unconstitutional 
under this section, since governing bodies of local sub- 
divisions may reasonably be included within the term 
"all governing bodies of the state" if it is considered that 
"governing bodies of the state" means "governing bodies 
within the state", rather than "state governing bodies". 
Raton Pub. Serv. Co, v. Hobbes, 1966-NMSC-150, 76 N.M. 
535, 417 P.2d 32. 

"Unlawful activities". — Sections 30-31-20 to 30-31- 
25 NMSA 1978, which define unlawful activities relating 
to controlled substances and provide penalties therefor 
are not unconstitutional because "unlawful activities" 
are not mentioned in the title of the act. State v. Atencio, 
1973-NMCA-110, 85 N.M. 484, 518 P.2d 1266, cert. denied, 
85 N.M. 483, 513 P.2d 1265. 

Abortion, — Provision of Laws 1929, § 35-310, that 
an attempt to produce abortion which culminates in the 
death of the woman shall be deemed murder in the second 
degree, is germane to a title denouncing "abortion", State 
v. Grissom, 19830-NMSC-109, 35 N.M. 328, 298 P. 666. 

Aggravated battery. — Section 30-3-5 NMSA 1978 does 
not violate this section by providing that an aggravated bat- 
tery may be either a misdemeanor or a felony, as the title 
clearly shows that the subject of the act is aggravated bat- 
tery and that more than one penalty is provided. State v, 
Segura, 1973-NMCA-006, 83 N.M., 482, 492 P.2d 1295. 

Drive-up windows selling alcohol. — The title of 
the act which enacted Subsection F (now G) of 60-7A-1 
NMSA 1978 was not unconstitutionally misleading. It 
fairly gave reasonable notice of the subject matter of the 
bill - to allow local elections to determine the fate of drive- 
up windows vending alcohol. Thompson v. McKinley Cnty., 
1991-NMSC-076, 112 N.M. 425, 816 P.2d 494. 
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Possession of burglar's tools. — Former 40-9-8, 1953 
Comp. (Laws 1925, ch. 68) forbade the making, mending 
or possession of burglar's tools with criminal intent to use 
them or permit them to be used in the commission of a 
crime, not merely under circumstances evincing such an 
intent, and the offense prohibited was encompassed in the 
title of the act. State v. Lawson, 1955-NMSC-069, 59 N.M. 
482, 286 P.2d 1076. 

Trafficking. — Defendant's contention that 30-31-20 
NMSA 1978 violated this section because the statute was 
concerned with trafficking in controlled substances, while 
the title of the act of which it was a part did not include 
trafficking, was without merit since the title to an enact- 
ment need not set forth details if those details are ger- 
mane to its subject matter, and prohibition on trafficking 
was a detail germane to drugs, their administration and 
penalties, State v. Romero, 1974-NMCA-015, 86 N.M. 99, 
519 P.2d 1180. 

Unlawful payment or receipt of public funds, — 
Title of former 41-812, 1941 Comp., reading "An act making 
it a felony to receive payment from public money purport- 
edly for personal services where such services have not 
been rendered; providing penalties for the commission of 
said felony by receipt of or disbursement of such payments" 
gave sufficient notice to one reading it that in the act they 
could expect to find a provision denouncing as a felony the 
paying out of public funds, or causing them to be paid out, 
when services were not rendered by the parties paid. State 
v. Aragon, 1951-NMSC-052, 55 N.M. 428, 234 P.2d 358. 

Word "racketeering" did not need to appear in ti- 
tle to Laws 1977, ch. 215, amending the Organized Crime 
Act (29-9-1 to 29-9-17 NMSA 1978), nor did the title vi- 
olate this section even though the 1977 amendment for 
the first time authorized the commission to investigate 
racketeering, since racketeering is reasonably germane 
to the subject matter of organized crime. In re Governor's 
Organized Crime Prevention Comm'n, 1978-NMSC-022, 
91N.M. 516, 577 P.2d 414. 

Place of serving sentence. — The title to the 1961 
amendment to Laws 1961, ch. 146 (54-7-15, 1953 Comp.) 
is sufficiently broad to give notice that the legislation 
prohibits the service of a part of the minimum sentence 
prescribed by law outside the penitentiary. Aragon v. 
Cox, 1965-NMSC-182, 75 N.M. 537, 407 P.2d 673, over- 
ruled by State v. Chavez, 1966-NMSC-217, 77 N.M. 79, 
419 P.2d 456. 

Restriction of "good time" credit. — Title to Laws 
1961, ch. 146 (54-7-15, 1953 Comp.), did not fail to give 
adequate notice of the subject of the legislation nor of- 
fend the constitution as containing more than one sub- 
ject; in phrase "to prohibit suspension or deferral of 
execution or imposition of sentence under certain condi- 
tions" the word "suspension" applied equally to suspen- 
sion of imposition of sentence by court and suspension 
of its execution by the executive, and gave notice that 
credit for "good time" might likewise be restricted under 
certain conditions. Martinez v. Cox, 1965-NMSC-092, 75 
N.M..417, 405 P.2d 659, 

Rights to penitentiary property. — Title to Laws 
1939, ch, 55 (383-2-2 NMSA 1978 et seq.) gave ample notice 
that it was concerned with "titles and rights" to peniten- 
tiary property, and it was not necessary for the title of the 
act to set forth the source of the titles to the property which 
it directed to be transferred to the penitentiary. State v, 
Thomson, 1969-NMSC-006, 79 N.M. 748, 449 P.2d 656, 

Liquor prohibition. — The title of Laws 1923, ch. 
118 (since repealed), relating to prohibition of liquors, 
expressed the subject of that enactment with sufficient 
clearness to comply with this section. State v. Armstrong, 
1924-NMSC-089, 31 N.M. 220, 243 P. 333. 

Regulation of beer sales. — Titles of statutes regu- 
lating the sale of beer containing not more than 3.2% of 
alcohol, referring only to intoxicating liquors and not to 
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nonintoxicating beverages, did not violate this section. 
State v. Hamm, 1933-NMSC-067, 37 N.M. 487, 24 P.2d 282. 
(Laws 1927, ch. 89 and Laws 1929, ch. 37, both repealed). 

Amendment relating to municipal powers. — 
Amendatory act (former 14-39-1, 1953 Comp.), pertain- 
ing to powers of municipality to grant franchises to public 
utilities, which fulfilled object of constitutional provision 
of enabling public and legislators to form competent 
opinion on merits of proposed change did not violate this 
provision by failing to set out as a part thereof all the 
powers of cities as enumerated in the original act. Albu- 
querque Bus Co. v. Everly, 1949-NMSC-058, 53 N.M. 460, 
211 P.2d 127. 

Irrigation districts. — The title "An act in relation to 
irrigation districts" clearly expressed the subject of Laws 
1919, ch. 41 (73-9-1 NMSA 1978 et seq.). Davy v. McNeill, 
1925-NMSC-040, 31 N.M. 7, 240 P. 482. 

Banking act, — Title 48 of the former State Banking 
Act (Laws 1915, ch. 67) was broad and did not violate this 
section. First Thrift & Loan Ass'n v. State ex rel. Robinson, 
1956-NMSC-099, 62 N.M. 61, 304 P.2d 582. 

Revenue Bond Act. — Title of the former Revenue 
Bond Act (11-10-1, 1953 Comp. et seq.) gave reasonable 
notice of the subject matter of the statute and did not 
violate this section of the constitution. State v. New 
Mexico State Auth., 1966-NMSC-033, 76 N.M. 1, 411 
P.2d 984. 

Foreclosure suits. — Laws 1933, ch. 7 (39-4-13 to 39- 
4-16 NMSA 1978, relating to foreclosures on judgments) 
is not unconstitutional on the ground that its title does 
not clearly express the subject of the bill and that it em- 
braces more than one subject, contrary to the provisions of 
this section. Ballew v. Denson, 1958-NMSC-002, 63 N.M. 
370, 320 P.2d 382. 

Claims against estate. — Sections 31-8-2 and 31-8-3, 
1953 Comp., relating to claims against an estate, did not 
offend this section. In re Estate of Welch, 1969-NMSC-093, 
80 N.M. 448, 457 P.2d 380. 

Cigarette tax. — Laws 1951, ch. 92, §§ 1 to 6 (re- 
pealed), did not violate this section by failing to express 
the subject of the act; the "subject" of the act had to do 
with a tax upon the sale of cigarettes in municipalities, 
and the fact that the levy, collection and enforcement of 
the tax were given to municipalities did not change the 
subject of the legislation, but merely provided the machin- 
ery under which the tax might be effected. Beatty v. City 
of Santa Fe, 1953-NMSC-110, 57 N.M. 759, 263 P.2d 697. 

Succession tax. — Argument that title to Laws 1921, 
ch. 179, insofar as Section 17 (31-16-20, 1953 Comp.) is 
concerned, offends against provisions of this section be- 
cause the tax provided for is a "succession tax," which 
would not include inter vivos transfers, even though pos- 
session and enjoyment were postponed until death, was 
without merit, since the legislative intent was to make 
the vesting of the benefits or the succession the event 
giving rise to the tax, and not the transfer of title. Har- 
vey v. Vigil, 1967-NMSC-183, 78 N.M. 303, 430 P.2d 874. 

Tax on property transfers. — Laws 1919, ch. 
122 (since repealed), relating to taxation of property 
transfers, did not violate this section. State v. Gomez, 
1929-NMSC-063, 34 N.M. 250, 280 P. 251. 

Tax for work of commission. — The title "An act to 
amend Section 4 of Chapter 114 of the session laws of 1949 
(46-12-4, 1953 Comp. now repealed) relating to funds for the 
commission on alcoholism," read against the background of 
the act it amends, is sufficient to advise the reader that one 
is going to find in it provision for levy of a tax for carrying 
on the work of the commission on alcoholism. Fowler v, Cor- 
lett, 1952-NMSC-055, 56 N.M. 430, 244 P.2d 1122. 

Title of statute provides reasonable notice of 
subject matter of statute. — Where the public regula- 
tion commission (Commission) gave leave for the public 
service company of New Mexico (PNM) to issue energy 
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transition bonds of up to $361,000,000 in connection with 
the abandonment of its interests in the San Juan gener- 
ating station units one and four and to collect separate 
and non-bypassable energy transition charges from its 
customers in repayment of the bonds, pursuant to the 
Energy Transition Act (ETA), §§ 62-18-1 through 62-18- 
23 NMSA 1978, and where appellants, two organizations 
that represent energy consumers, claimed that the ETA 
violates this section because the title of the bill that cre- 
ated the ETA did not fairly-apprise the public that the act 
essentially deregulates a public utility with respect to its 
energy transition costs, appellants’ claim is without merit 
because the information in the title provided reasonable 
notice that the enactment relates to the regulation of pub- 
lic utilities and authorizes the Commission to approve a 
financing order allowing a public utility to issue bonds for 
the abandonment of certain generating facilities. Citizens 
for Fair Rates & the Env't v. NMPRC, 2022-NMSC-010. 

Limitations on tax collection. — A time limitation 
on the collection of tax may be an incident to its collec- 
tion and administration and need not be expressed in 
its title. Bureau of Revenue v. Dale J. Bellamah Corp., 
1970-NMSC-107, 82 N.M. 13, 474 P.2d 499. 

Limitations on action, — The no action provision in 
37-1-27 NMSA 1978, relating to limitations on actions for 
defective or unsafe conditions of improvements to real 
property, literally is a limitation on actions that may be 
brought, to which the reference in the title to "limitation 
on actions" logically and naturally connects, providing 
reasonable notice of the subject matter. Howell v, Burk, 
1977-NMCA-077, 90 N.M. 688, 568 P.2d 214, cert. denied, 
91 N.M. 3, 569 P.2d 413. 

Time for tax appeal. — Laws 1921, ch. 133, § 436 (since 
repealed), limiting time for appeal from tax judgment, did 
not violate this section. Grant v. State; 1929-NMSC-005, 
33.N.M. 638, 275 P. 95. 

Appeals procedure. — The title of Laws 1919, ch. 40 
(16-4-19 to 16-4-21, 1953 Comp.), relating to procedure 
in appeals from probate court to district court, is suf- 
ficient to comply with this section. In re Ortiz's Estate, 
1926-NMSC-021, 31 N.M. 427, 246 P. 908. 


C. TITLE INADEQUATE. 


Only part omitted from title stricken. — Even in 
event something has been improperly omitted from the 
title of an act, the saving clause in this constitutional pro- 
vision, indicating that only so much of the act as is not 
mentioned in the title shall be void, will save the act pro- 
viding for annexation of portions of counties (4-3-1 NMSA 
1978 et seq.). Crosthwait v, White, 1951-NMSC-003, 55 
N.M. 71, 226 P.2d 477. 

Act purporting to make wholesale repeal violative 
of section. — The title to Laws 1947, ch. 175, reading "An 
act to repeal obsolete and superseded laws which are not 
included in the New Mexico 1941 compilation, as shown in 
parallel reference table volume 6 of the 1941 compilation," 
violated this section in that it did not clearly set out the 
subject of the bill. Tindall v. Bryan, 1949-NMSC-051, 54 
N.M, 112, 215 P.2d 354. 

Amendments not pinpointed by title. — Though 
title of an amendatory act could have been in general 
terms and yet sufficient, where there is an’ attempt to 
amend specifically by pinpointing in title of amending act 
the sections of the earlier act to be changed, the amend- 
ment of sections not mentioned in the title is void. State ex 
rel, Salazar v. Humble Oil & Ref: Co., 1951-NMSC-059, 55 
N.M. 395, 234 P.2d 339. 

Applicability of former guest statute to guests. 
— Former 64-24-1, 1953 Comp., the "guest statute," did 
not violate this section, which required the subject of 
every bill to be expressed in the title; although "guest" 
was not referred to in the title, reference to "passengers" 
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gave reasonable notice of the subject, since guests in 
an automobile are passengers. Mwijage v. Kipkemei, 
1973-NMCA-094, 85 N.M. 360, 512 P.2d 688, overruled by 
McGeehan v. Bunch, 1975- NMSC- 055, 88 NM. 1308} 540 
P.2d 238. 

Application restricted to owner drivers. — Title of 
the guest statute, 64-24-1, 1953 Comp., is not phrased in 
broad or comprehensive terms, but restricts its applica- 
tion to owners of motor vehicles; therefore, insofar as the 
body of the statute limits the responsibility of nonowner 
drivers, it contravenes the restriction of this section, Gal- 
legos v. Wallace, 1964-NMSC-224, 74.N.M. 760, 398 P.2d 
982, overruled by McGeehan v. Bunch, 1975-NMSC-055, 
88 N.M. 308, 540 P.2d 238. 

‘Selection of jurors. — Laws 1923, ch. 131, relating 
to the selection of jurors, violated this section in that the 
title did not clearly express the subject of the act. State 
v. Candelaria , 1923-NMSC-019, 28 N.M. 5738, 215 P. 816. 

Local alcohol option. — Where the title of Laws 1971, 
ch. 30, which act purported in part to provide for local op- 
tion elections concerning the sale of alcoholic beverages 
on Sunday, recited that it related to alcoholic liquors, that 
it repealed certain statutory provisions (unrelated to such 
local option elections) and pertained to "hours and days 
of business," the title was restrictive in nature, and as it 
contained nothing germane to the elections contemplated, 
that portion (Subsection’ D of former 60-10-30 NMSA 
1978) was unconstitutional under this section. Martinez 
v. Jaramillo, 1974-NMSC-069, 86 N.M. 506, 525 P.2d 866. 

School not covered in title, — The title of Laws 1921, 
ch. 48 (operative sections of which are now compiled as 4- 
11-1 to 4-11-3 NMSA 1978), creating a county and provid- . 
ing for bonds in aid thereof, is not broad enough to’ cover 
§ 19 thereof providing for a high school, and the section 
is therefore void. State ex rel. Board of Educ. v. Saint, 
1922-NMSC-052, 28 N.M. 165, 210 P. 573. 

Limitation on collection of different tax improper. 
— In a bill providing for separate administration of the 
privilege tax on producers of oil and gas, and eliminating 
such producers from former Emergency School Tax Act, an 
attempt to place a five-year limitation on the collection of 
taxes under both the Oil and Gas Emergency School Tax 
Act (7-31-1 NMSA 1978 et seq.) and the Emergency School 
Tax Act was improper since such a provision was not ger- 
mane to either the general subject of the bill or the express 
wording of its title. Bureau of Revenue v. Dale J. Bellamah 
Corp., 1970-NMSC-107, 82 N.M: 18,474 P.2d 499. 

Removal from ratemaking proceedings limited. 
— Section 63-9-14 NMSA 1978, by its terms, seems broad 
enough to cover removals from ratemaking proceedings, 
but it is part of the Telephone and Telegraph Company 
Certification Act and therefore can only apply to certifica- 
tion proceedings. Mountain States Tel. & Tel. Co. v. Corpo- 
ration Comm'n, 1982-NMSC-127, 99 N.M. 1, 653 P.2d 501. 


Ill. SUBJECT OF BILL. 


Term "subject" is to be given broad and extended 
meaning so as to authorize the legislature to include in 
one act all matters having a logical or natural connection, 
Silver City Consol. Sch. Dist. No. 1 v. Board of Regents of 
N.M.W. Coll., 1965-NMSC-035, 75 N.M. 106, 401 P.2d 95. 

In considering whether a statute embraces more than one 
subject, the term "subject" is to be given broad and extended 
meaning so as to allow the legislature full scope to include 
in one act all matters having a logical or natural connection, 
Kilburn v. Jacobs, 1940-NMSC-024, 44 N.M. 239, 101 P.2d 
189; Johnson v. Greiner, 1940-NMSC-017, 44 N.M. 2380, 101 
P.2d 183. See also, 1973 Op. Att'y Gen. No, 73-12. 

More than one subject germane to issue. — When 
more than one subject in the act is germane to the main | 
issue, it is constitutional. State v. Miller, 1927-NMSC-045, 
33 N.M. 200, 263 P. 510. © 
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Purpose of limitation. — This constitutional limita- 
tion was designed for the exclusion of discordant provisions 
having no rational or logical relation to each other. State v. 
Roybal, 1960-NMSC-012, 66 N.M. 416, 349 P.2d 332. 

' Titles liberally construed. — The court is firmly com- 
mitted to the policy of applying a liberal construction to a 
specific title as well as to one containing broad and com- 
prehensive language. Silver City Consol. Sch. Dist. No. 1 
v. Board of Regents of N.M.W. Coll., 1965-NMSC-035, 75 
N.M. 106, 401 P.2d 95. 

Wholesale repeal of laws. — Laws 1947, ch. 175, enti- 
tled "An act to repeal obsolete and superseded laws which 
are not included in the New Mexico 1941 compilation, as 
shown in parallel reference table volume 6 of the 1941 
compilation," violated this section because it contained 
more than one subject. Tindall v. Bryan, 1949-NMSC-051, 
54 .N.M. 112, 215 P.2d 354. 

Abortion statute. — Statute denouncing attempt to 
produce abortion, and making such attempt, followed by 
death, murder in the second degree contained but one 
subject which was clearly expressed in its title. State v. 
Grissom, 1930-NMSC-109, 35 N.M. 323, 298 P. 666. 

Amendment of drug and cosmetic act. — Claim that 
statute of which 30-31-20 NMSA 1978 is a part violated 
this section, because the title of the act amended sections 
of drug and cosmetic act and, therefore, embraced both 
drugs and cosmetics, was without merit. The amendments 
were concerned with drugs, and under the broad and ex- 
tended meaning given to word "subject," statute would 
not be held invalid. State v. Romero, 1974-NMCA-015, 86 
N.M. 99, 519 P.2d 1180. 

Drug penalties. — Section 54-7-15, 1953 Comp., re- 
lating to penalties for drug offenses did not embrace 
more than one subject. Aragon v. Cox, 1965-NMSC-132, 
75 N.M. 537, 407 P.2d 6738, overruled by State v. Chavez, 
1966-NMSC-217, 77 N.M. 79, 419 P.2d 456; Martinez v. 
Cox, 1965-NMSC-092, 75 N.M. 417, 405 P.2d 659. 

Immunity from gambling penalties. — Section 44- 
5-14.NMSA 1978, providing immunity from punishment 
for gamblers who file a claim for recovery of gambling 
losses, does not violate this section of the constitution on 
grounds that more than one subject is embraced within 
the act. State v. Schwartz, 1962 -NMSC-119, 70.N.M. 436, 
374 P.2d 418. 

Transportation and handling of explosives. — 
Statute penalizing, in one section, certain’ methods of 
transportation of explosives, and, in another section, the 
handling of explosives maliciously in, at or near "any 
building, railroad or any train or car, or any depot, stable, 
carhouse, theater, school, church, dwelling house or other 
place where human beings usually frequent, inhabit, as- 
semble or pass" was not unconstitutional as embracing 
more than one subject. State v. Ornelas, 1937-NMSC-080, 
42 N.M. 17, 74 P.2d 723. 

Explosives and deadly weapons in penal institu- 
tions. — Laws 1941, ch. 59, § 2'(40-41-4, 1953 Comp.) 
was not repugnant to this section for allegedly embrac- 
ing more than one subject, by prohibiting the carrying 
of explosives or deadly weapons within area used for 
confinement of prisoners, since "explosives" and "deadly 
weapons’ were not separate subjects of the act; rather, the 
prohibition against introduction of explosives and deadly 
weapons within such institutions was a means designed 
to carry general purpose of the act. State v. Williams, 
1962-NMSC-162, 71 N.M. 210, 377 P.2d 513. 

Automobile licenses. — Laws 1912, ch, 28, repealed 
by Laws 1918, ch. 19, § 18, relating to automobile licenses, 
did not contain more than one general subject; or at least 
the subject was germane to that expressed in the title as- 
suming that two subjects were included in the act. State v. 
Ingalls, 1918-NMSC-068, 18 N.M, 211, 135 P. 1177. 

Motor vehicles and trailers. — Laws 1925, ch. 82 
(since repealed), relating to motor vehicles and trailers, 
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was not unconstitutional on ground that title embraced 
more than one subject, the subjects mentioned being ger- 
mane to the main subject. State ex rel. Taylor v. Mirabal, 
1928-NMSC-056, 33 N.M. 553, 273 P. 928, 62 A.L.R. 296. 

Motor Vehicle Act. — Former Motor Vehicle Act (64-1- 
1, 1953 Comp. et seq.) is not constitutionally objectionable 
under this section in assertedly containing more than one 
subject; its subject was motor vehicles, and the mere in- 
clusion of other provisions logically within the scope of the 
title and relating to the general subject did not violate the 
"one subject" restriction. State v. Roybal, 1960-NMSC-012, 
66 N.M. 416, 349 P.2d 332. 

Capitol building and state parks. — Laws 1939, 
ch. 112, § 13, relating to the capitol building and state 
parks, contravenes this provision. Kilburn v. Jacobs, 
1940-NMSC-024, 44 N.M. 239, 101 P.2d 189; Johnson v. 
Greiner, 1940-NMSC-017, 44 N.M. 230, 101 P.2d 183. 

Drainage law. Drainage law (73-6-1 to 73-7-56 
NMSA 1978) is not unconstitutional on the theory that 
Section 82 thereof (73-7-56 NMSA 1978), dealing with 
eminent domain relates to a different subject than the re- 
mainder of the act. In re Dexter-Greenfield Drainage Dist., 
1915-NMSC-097, 21 N.M. 286, 154 P, 382. 


IV. APPROPRIATIONS. 


Details of spending may be included. — This sec- 
tion is not to be construed to mean that nothing but bare 
appropriations shall be incorporated in a general appro- 
priation bill; the details of expending the money so appro- 
priated, which are necessarily connected with and related 
to the matter of providing the expenses of the govern- 
ment, and are so related, connected with and incidental 
to the subject of appropriations that they do not violate 
the constitution if incorporated in such general appropria- 
tion bill, may properly be included therein. State ex rel. 
Holmes v. State Bd. of Fin., 1961-NMSC-172, 69 N.M. 430, 
367 P.2d 925. 

Provisions for accounting, expenditure, and issu- 
ance of certificates not precluded, — This provision 
does not preclude insertion in general appropriation bill of 
provisions for the accounting and expenditure of the money 
appropriated; this would include authorization for the is- 
sue and sale of certificates of indebtedness. State ex rel. Lu- 
cero v. Marron, 1912-NMSC-037, 17 N.M. 304, 128 P. 485. 

Repeal by implication of existing general legis- 
lation. — Governor properly vetoed provision in appro- 
priation bill requiring the information processing bureau, 
general services department, to finance capital outlay ex- 
penses from internal services funds and specifically prohib- 
iting use of moneys from the equipment replacement fund 
to fund a statutory five-year funding scheme described in 
the Information Systems Act (repealed). Such provision 
amounted to general legislation which, if left unchallenged, 
would repeal by implication similar funding provisions in 
existing general legislation. State ex rel. Coll v. Carruthers, 
1988-NMSC-057, 107 N.M. 439, 759 P.2d 1380. 

Limit on per diem and subsistence. An appro- 
priation bill which contains a limitation on per diem and 
subsistence for officials does not violate this section. State 
ex rel. Whittier v. Safford, 1923-NMSC-041, 28 N.M. 531, 
214 P. 759. 

Directive to relocate agency permissible. — Leg- 
islature's directive, ordering the vocational rehabilitation 
division of state board of education to relocate its Albu- 
querque office to a site more accessible to its clients, was 
a matter germane to and naturally connected with the 
expenditures of moneys, and there was no violation of the 
provisions of this section by including such provision in 
the general appropriations act. National Bldg. v. State Bd. 
of Educ., 1973-NMSC-053, 85 N.M. 186, 510 P.2d 510. 

Appropriation to regulatory board not general 
legislation. — Appropriation to barber's board in 1953 
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general appropriation act had effect of temporarily super- 
seding the appropriation contained in the Barbering Act 
(repealed) for the biennium in question; it did not consti- 
tute general legislation in an appropriation bill, as prohib- 
ited by this section, State ex rel. Prater v, State Bd. of Fin., 
1955-NMSC-013, 59 N.M, 121, 279 P.2d 1042. 

Inclusion of permanent policy in appropriation 
improper. — Part of Laws 1912, ch, 83, § 18, relating to 
accounting for public funds, while it bore some relation 
to the general appropriation act of which it was a part, 
provided a permanent policy thereafter to be pursued and 
was general legislation rendering it violative of the consti- 
tution. State ex rel. Delgado v. Sargent, 1913-NMSC-054, 
18 N.M., 131, 134 P. 218, 

Disposition of funds beyond biennium Calan 
ful. — Provision of 1953 general appropriation act that 
"all balances remaining to the credit of any above named 
boards shall revert to the general fund at the end of any 
fiscal year" contravened this section insofar as it at- 
tempted to speak for disposition of balances remaining 
with the boards beyond the biennium. State ex rel. Prater 
v. State Bd. of Fin., 1955-NMSC-013, 59 N.M. 121, 279 
P.2d 1042, 

Separate bill necessary. — As this section declares 
that, except for the purposes which may be embraced in 
general appropriation bills, the moneys in the state trea- 
sury may be appropriated only by separate bills, and 
under N.M., Const., art. IV, § 30, such separate bill must 
distinctly specify the sum appropriated and the object to 
which it is to be applied, former 19-1-15 NMSA 1978 was 
unconstitutional insofar as it assumed to authorize re- 
payment of money covered into the treasury and funded, 
as the property of the state, on the mere say-so of an ad- 
ministrative officer. McAdoo Petroleum Corp. v. Pankey, 
1930-NMSC-100, 35 N.M. 246, 294 P, 322. 

Title need not state all matters covered. — It is not 
necessary that a title specifically set forth all of the mat- 
ters included in the body of an enactment. 1969 Op. Att'y 
Gen. No. 69-131. 

Effect of detailed title. — Where the title of an act 
begins with a general descriptive phrase, then goes on to 
describe the contents in more detail, the scope of the act is 
limited by the more detailed description, so that a provision 
not contained within the detailed description is void even 
though it falls within the general description contained in 
the first phase of the title. 1973 Op. Att'y Gen. No. 73-12. 

Word "appropriation" unnecessary. — Since the 
title of Laws 1961, ch, 194, (former 64-18-73, 64-13-75.1 
and 64-13-75.2, 1953 Comp.) relating to fees for operators' 
and chauffeurs' licenses, and providing, inter alia, for $.25 
of each fee to be retained by the division, mentions "fees," 
the reader is apprised that in all probability the act will 
also contain a provision regarding the disposition of such 
fees, and the act need not be invalidated for failure to use 
the word "appropriation" in its title. 1961-62 Op, Att'y 
Gen. No. 61-122. 

Emergency clause not part of subject. — This pro- 
vision does not require that the title contain a statement 
that a bill carries an emergency clause, since the effective 
date of legislation is not any part of the subject of the law; 
therefore Laws 1939, ch. 1, § 4, an emergency clause, made 
that chapter, an appropriation act, effective on its passage 
and approval. 1939-40 Op. Att'y Gen. No, 39-3001. 

License photographs. Failure to mention in the 
title of Laws 1961, ch. 194 (amending 64-13-78, 64-13-75.1 
and 64-13-75.2, 1953 Comp. relating to operators' and 
chauffeurs' licenses), that photographs are to be placed on 
drivers’ licenses does not violate this section; the photo- 
graph provision is simply a detail in the general licensing 
scheme and has a rational and logical connection there- 
with, 1961-62 Op. Att'y Gen. No. 61-122. 

County salaries. — The purview or contents of Laws 
1949, ch. 90 (former 15-43-4, 1953 Comp. relating to 
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county officers' salaries), were germane to the title of the 
act. 1951-52 Op, Att'y Gen, No. 52-5474, 

Oil Conservation Act. — The Oil Conservation Act 
of 1985 as amended in 1937, 1941 and 1949 was not vio- 
lative of this section for failure to have the subject mat- 
ter expressed clearly in the title. 1951-52 Op, Att'y Gen. 
No, 51-5397. 

Veterans’ tax exemption. — The title to the 1957 
amendment to 72-1-14, 1953 Comp., reading: "List of sol- 
diers entitled to exemption; Preparation by assessor; Ad- 
ditions," did not violate this section, since the amendment 
dealt only with the subject of the property tax exemption 
of veterans, and the method and time of obtaining such 
was germane to the title. 1969 Op. Att'y Gen, No. 69-131. 

Only part of law embraced in title given effect. — 
Section 13-4-5 NMSA 1978, giving preference to materi- 
als produced within the state of New Mexico, where such 
materials are practicable in the construction and mainte- 
nance of public works, does not conflict with this section, 
even though the body of the act is broader than its title, 
but only so much of the act as is embraced in the title will 
be given effect. 1933-34 Op. Att'y Gen. No. 34-719. 

Failure to underlineate. — This section may be vio- 
lated in a case where new material, not mentioned in the 
title, is written into an amendatory bill with the underlin- 
eation required by Senate Rule 50, as was done in Laws 
1939, ch. 178, § 1, which amended the law concerning the 
control of rural schools (73-9-7, 1953 Comp.), when the 
words "which supervisor shall be nominated by the county 
superintendent of schools" was inserted without being un- 
derlined. 1939-40 Op, Att'y Gen. No. 39-3106. 

Abolishment of committee ineffective. — Because 
the title of Laws 1969, ch. 226, failed to contain language 
indicating that it was abolishing the committee on children 
and youth, the enactment violated the requirements of this 
section, and hence its attempt to repeal sections relating ~ 
to that committee was void. 1969 Op. Att'y Gen. No. 69-45. 

Stripping corporation commission (now public 
regulation commission) of control over aircraft. 
— Laws 1989, ch. 199, § 5 (64-1-18 NMSA 1978) violates 
this section since there is nothing in the title of the act of 
which itis a part to intimate in the least that the corpora- 
tion commission (now public regulation commission) is to 
be stripped of its power over all aircraft. 1939- 40 Op. Att'y 
Gen. No, 39-3258. 

Protection of animals. — Statute entitled "An act for 
the protection of game and fish" cannot be transformed 
into an act for the protection of animals which cannot be 
included under the name of "game". 1915-16 Op. Att'y 
Gen. No. 15-1703. 

County salaries. — Laws 1937, ch. 98 (since repealed), 
relating to county salaries, was unconstitutional because, 
inter alia, its title was probably not sufficient to cover its 
provisions, 1937-38 Op. Att'y Gen. No. 37-1652. 

School boards. — Laws 1938, ch. 74 (later repealed), 
relating to boards of education, could not be workable in 
or operative for 1933, and it was unworkable and its title 
not sufficiently broad to meet this constitutional require- 
ment. 1933-34 Op. Att'y Gen. No, 33-595, 

What constitutes duplicity. — To constitute duplicity 
of subject, an act must embrace two or more dissimilar 
and discordant subjects that by no fair intendment can 
be considered as having any legitimate connection with 
or relation to each other; thus, all that is necessary under 
this section is that the act should embrace some one gen- 
eral subject. 1973 Op. Att'y Gen. No. 78-12. . 

Specific tuition schedules for institutions of higher 
education are proper subjects of an appropriations act. 
1985 Op. Att'y Gen. No, 85-02. 

Making of appropriations for legislature. — The 
state constitutional procedures applicable to the expendi- 
ture of state funds vests the authority to make appropria- 
tions in the legislature; therefore, the governor may not 
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spend federal revenue-sharing funds without a legislative 
appropriation. 1973 Op. Att'y Gen. No. 73-09, 

Appropriation to be for "public" purpose. — Ques- 
tion of whether an item of appropriation meets the "ex- 
pense" test is ordinarily considered in terms of whether 
or not the proposed expenditure is for a "public," as dis- 
tinguished from a "private" purpose; on this question, the 
legislature is vested with a large discretion and its deter- 
mination will not be disturbed unless clearly arbitrary. 
1959-60 Op. Att'y Gen. No. 59-79. 

More than bare appropriation permissible. — This 
article does not require that the general appropriations 
bill be restricted to bare appropriations; it may contain 
language covering matters which are germane to and 
naturally and logically connected with the expenditures of 
the moneys provided in the bill, and only such matters as 
are foreign, not related to nor connected with such subject, 
are forbidden. 1977 Op. Att'y Gen. No, 77-11. 

General appropriations bill may not reduce ap- 
propriation to administrative agency. — The legisla- 
ture may not use a general appropriations bill to reduce 
the appropriation to an administrative agency so as to put 
it out of business. 1980 Op. Att'y Gen. No. 80-03. 

Provisions for accounting, issuance of indebted- 
ness must be incident to appropriation. — With a 
general appropriation may be included all matters ger- 
mane thereto and directly connected therewith, such as 
provisions for the expenditure and accounting for the 
money, but such provisions are to have application only to 
matters incident to the main fact of the appropriation, and 
may not be considered as general legislation affecting mat- 
ters not necessarily or directly connected with the appro- 
priation legally made, 1961-62 Op. Att'y Gen. No. 62-88. 

If the provision in the general appropriations act is 
so related, connected with and incidental to the subject 
of the appropriation and does not attempt to go beyond 
the current appropriation, the provision is constitutional. 
1967 Op. Att'y Gen. No. 67-49. 

Legislative intent determinative. — Where the leg- 
islature clearly intended the expenditure of the amount 
appropriated to the state board of finance to be for public 
purposes only, vulnerability of some particular determina- 
tion by the board would be a challenge to the application 
of the provision in particular circumstances, and not a 
challenge to the constitutionality of the provision. 1959-60 
Op. Att'y Gen. No. 59-79. 

Appropriation for emergency and necessary ex- 
penses lawful. — Appropriation of $300,000 in 1959 gen- 
eral appropriation bill to state board of finance "for emer- 
gencies and necessary expenditures affecting the public 
welfare" was lawful. 1959-60 Op. Att'y Gen. No. 59-79. 

Expenses for state educational institutions may 
be included in the general appropriation bill, under the 
authority contained in the phrase "and other expenses re- 
quired by existing laws". 1912-13 Op. Att'y Gen. No, 12-876. 

Allowing participation in public school insur- 
ance authority. — The language in Laws 1988, ch. 13, 
§ 4 (p. 235), part of the 1988 General Appropriation Act, 
which allows Albuquerque public schools to participate in 
the public school insurance authority, clearly violates this 
section, which restricts the contents of general appropria- 
tion acts. 1988 Op. Att'y Gen. No. 88-58. 

Legislature cannot exercise control over funds not 
appropriated by the general appropriations act by means 
of language in that act. 1967 Op. Att'y Gen. No. 67-49. 
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Legislature cannot impose conditions upon unap- 
propriated funds. — The legislature does not have the 
power to impose conditions upon the expenditure of funds 
which it does not appropriate, 1980 Op. Att'y Gen. No. 80-40. 

Provision referring to disposition of federal funds 
void. — The provision of the General Appropriations Act 
of 1980, Laws 1980, ch. 155, which refers to the disposition 
of federal funds received by the state auditor is a matter 
unrelated to an appropriation and is void. 1980 Op. Att'y 
Gen. No, 80-40. 

Section not applicable to administration of fed- 
eral funds. — This section, along with N.M. Const., art. 
IV, §§ 30 and 31, are restrictions in the objects, forms and 
disbursements of legislative appropriations of state funds; 
they have no application to a department's administration 
of federal or nonstate funds, 1975 Op. Att'y Gen. No. 75-10. 

Section not applicable to agency's disposition of ap- 
propriation. — This section, along with N.M. Const., art. 
IV, §§ 30 and 31, imposes limits on the legislature's power to 
appropriate money and the treasurer's power to disburse it, 
but has nothing to do with an administrative agency's dis- 
position of its appropriation. 1975 Op. Att'y Gen. No. 75-10. 

Highway Beautification Act not appropriation. — 
Laws 1966, ch. 65 (67-12-1 NMSA 1978 et seq.), the High- 
way Beautification Act, is neither an appropriations bill nor 
a bill appropriating money within the meaning of this and 
other sections of article IV, as neither the title nor the body 
of the bill relates to the appropriation of funds; it is devoid 
of an appropriation. 1966 Op. Att'y Gen. No. 66-133. 

Appropriation to several unrelated institu- 
tions unconstitutional. — A bill (not the general 
appropriations bill) appropriating money to three dif- 
ferent types of institutions or associations which are 
not related is unconstitutional. 1937-38 Op. Att'y Gen. 
No. 37-1560. 

Amendments to 22-2-8.2 NMSA 1978 made in the 
General Appropriation Act of 1989 were not proper, 
where the 1989 appropriations measure changed the ef- 
fective dates for various actions under the statute and en- 
larged the authority of the state superintendent to waive 
class load requirements. The amendments constituted 
general legislation which, though necessary or desirable, 
could not constitutionally be included in an appropria- 
tions bill. 1989 Op. Att'y Gen. No, 89-26. 

Conditions on amounts in miners' hospital base 
appropriation. — Conditions placed in the General Ap- 
propriation Bill of 1988 on the amounts in the miners' hos- 
pital base appropriation for personal services and employee 
benefits were valid because they were reasonably related to 
the amounts appropriated and did not attempt to control 
the details of how those amounts were expended after the 
appropriation was made. 1989 Op. Att'y Gen. No. 89-30. 

Law reviews. — For comment, "Legislative Bodies - 
Conflict of Interest - Legislators Prohibited From Con- 
tracting With State," see 7 Nat. Resources J. 296 (1967). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 73 Am. 
Jur. 2d Statutes §§ 97 to 126. 

Sufficiency of title of act licensing or otherwise regulat- 
ing dealers in securities or other interests or obligations of 
third persons, 153 A.L.R. 874. 

Constitutionality of reforestation or forest conservation 
legislation, 13 A.L.R.2d 1095. 

Validity of legislation relating to publication of legal no- 
tices, 26 A.L.R.2d 655. 

82 C.J.S. Statutes §§ 212 to 220. 


No bill shall be passed except by a vote of a majority of the members present in each house, nor 
unless on its final passage a vote be taken by yeas and nays, and entered on the journal. 
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Comparable provisions. — Idaho Const., art. II], 
§ 15. 

Towa Const., art. III, § 17. 

Montana Const., art. V, § 11. 

Utah Const., art. VI, § 22. 

Wyoming Const., art. ITT, § 25. 


ANNOTATIONS 


"Members present", — The phrase "members pres- 
ent," as used in the state constitution, means physical 
presence, 1971 Op. Att'y Gen. No. 71-12. 

Provision mandatory. — Constitutional provisions 
as to the number of votes required on final passage are 
mandatory and the validity of legislative enactments is 
dependent on compliance therewith, 1971 Op. Att'y Gen. 
No. 71-12. 

Use of paired or proxy votes potentially uncon- 
stitutional. — The senate and house rules on paired or 
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proxy voting do not automatically violate the constitution, 
but in the passage of a particular bill, use of such voting 


procedures could produce an unconstitutional statute, as 


when the paired or proxy vote was the one needed to pass 
a bill by a majority vote, which would not be known until 
after the fact. 1971 Op. Att'y Gen. No. 71-12. 

Committee of one house not to function Atie 
adjournment. — Since the legislative power is vested 
in both the senate and house of representatives, that 
power can only be exercised by the concurrence of both 
houses; to allow a committee established by one house 
to function after adjournment of the body which created 
it would be allowing one house of the legislature to pass 
a resolution having the effect of law. 1959-60 Op. Att'y 
Gen. No. 59-65. 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 73 Am. 
Jur. 2d Statutes §§ 50, 60 to 62, 65. 

82 C.J.S. Statutes §§ 18; 42, 48, 45. 


No law shall be revised or amended, or the provisions thereof extended by reference to its title 
only; but each section thereof as revised, amended or extended shall be set out in full. 

Notwithstanding the foregoing or any other-provision of this constitution, the legislature, in any 
law imposing a tax or taxes, may define the amount on, in respect to or by which such tax or taxes 
are imposed or measured, by reference to any provision of the laws of the United States as the 
same may be or become effective at any time or from time to time, and may prescribe exceptions or 
modifications to any such provision. (As amended November 3, 1964.) 


The 1964 amendment, which was proposed by S.J.R. 
No. 26, § 1 (Laws 1963), and adopted on November 3, 
1964, with a vote of 62,129 for and 51,987 against, added 
the second paragraph of this section. 

Comparable provisions. — Idaho Const,, art. III, § 18, 

Wyoming Const., art. III, § 26. 


ANNOTATIONS 


Section has no retroactive effect and does not inval- 
idate territorial acts not conforming to its requirements. 
State v. Elder, 1914-NMSC-074, 19 N.M. 3938, 148 P. 482. 

Prohibition of this section of the New Mexico constitution 
does not apply to legislation in existence at the time the 
constitution was adopted. State v. Hines, 1967-NMSC-237, 
78 N.M. 471, 482 P.2d 827, (concerning former 40-24-4, 
1953 Comp., former felony murder statute). 

Only procedural law may be adopted by reference. 
Ballew v. Denson, 1958-NMSC-002, 63 N.M. 370, 320 P.2d 
382; Middle Rio Grande Water Users Ass'n v, Middle Rio 
Grande Conservancy Dist., 1958-NMSC-035, 57 N.M. 287, 
258 P.2d 391; Yeo v, Tweedy, 1929-NMSC-033, 34 N.M. 
611, 286 P. 970; State v. Armstrong, 1924-NMSC-089, 31 
N.M. 220, 243 P. 333. 

Procedure for enforcement of judgment lien. — 
Laws 1933, ch. 7 (89-4-13 to 39-4-16 NMSA 1978) does not 
contravene this section; the act grants an optional proce- 
dure for the enforcement of judgment liens, and in. this 
jurisdiction procedural law may be adopted by another 
statute by reference. Ballew v. Denson, 1958-NMSC-002, 
63 N.M. 370, 320 P.2d 382. 

Repeal or amendment by implication. — Fact that 
an act may amend or repeal certain provisions of other 
statutes by implication does not offend against this sec- 
tion. State ex rel. Taylor v. Mirabal, 1928-NMSC-056, 33 
N.M. 553, 273 P. 928, 62 A.L.R. 296. 

Clause making "inconsistent" laws inapplicable. 
— Former State Revenue Bond Act, Laws 1968, ch. 271 
(11-10-1 to 11-10-26, 1953 Comp.), did not contravene 
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this section by providing in 11-10-26,.1953 Comp., that 
all other laws inconsistent therewith should be inappli- 
cable to the act; the court could find no preceding provi- 
sions so repugnant or inconsistent with the act that.they 
were repealed thereby, the Bond Act being, as it provided 
in 11-10-24, 1953 Comp., supplemental and additional 
to powers conferred by other laws. State ex rel. State 
Park & Recreation Comm'n v. New Mexico State Auth., 
1966-NMSC-033, 76 N.M. 1, 411 P.2d 984. 

Amendment constitutional. — The amendment of 
Laws 1915, § 550 (77-17-13 NMSA 1978) by Laws 1919, 
ch, 53, providing penalty for failure to keep hides of bovine 
animals, complies fully with this section. State v. Knight, 
1929-NMSC-049, 34 N.M. 217, 279 P. 947... 

Denial of remedy not amendment by reference. 
— Former 67-16-16, 1953 Comp., which enacted penalties, 
including denial of the mechanic's lien as a remedy, for 
failure of contractor to be licensed, does not violate this 
section as an attempt to amend the Mechanic's Lien Law 
by reference. Fischer v. Rakagis, 1955-NMSC-057, 59 N.M. 
463, 286 P.2d 312. 

Authorization to approve bonds. — Former 21-13-14 
NMSA 1978 of the Junior College Act, authorizing the attor- 
ney general to.approve or disapprove bonds, was not legisla- 
tion by reference and not in violation of this section. Daniels 
v, Watson, 1966-NMSC-011, 75 N.M. 661, 410 P.2d 193. 

Reference to manner of tax collection. — A statu- 
tory amendment (Laws 1951, ch. 218, now repealed) di- 
recting the collection of a tax levied thereby "in the man- 
ner now required by law for alcoholic beverages" is not 
invalid as an attempted extension of the Liquor Control 
Act by reference "not to a title but to a chapter number". 
Fowler v. Corlett, 1952-NMSC-055, 56 N.M. 430, 244 P2d 
1122. 

Extension of general revenue provisions over 
conservancy district assessments. — Sections 73- 
16-15 and 73-16-17 NMSA 1978, of the Conservancy . 
Act (Laws 1927, ch. 45), extending general provisions of 
revenue acts to cover conservancy district assessments, 
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when considered with other portions of such act, were not 
obnoxious to provisions of this section. Tondre v. Garcia, 
1941-NMSC-042, 45 N,M. 4383, 116 P.2d 584. 

Enhanced sentence provisions. — No new crime 
was created by the combined use of 30-16-2 and former 
31-18-4 NMSA 1978 in an indictment, nor was any law 
revised or extended by reference; 30-16-2 NMSA 1978 de- 
fines robbery with a deadly weapon, the crime of which 
defendant was convicted, while former 31-18-4 NMSA 
1978 specified various consequences if a finding was made 
that the deadly weapon used in the robbery was a firearm, 
and served no other purpose in the indictment than to 
alert the defendant to possible sentencing consequences 
following a conviction, State v. Sanchez, 1974-NMCA-144, 
87 N.M. 140, 530 P.2d 404. 

Blind legislation void. — Laws 1927, ch. 182 (since 
repealed), making other laws apply to underground wa- 
ters without designating such law, was void as in contra- 
vention of this section, since it was "blind legislation". Yeo 
v. Tweedy, 1929-NMSC-033, 34 N.M. 611, 286 P. 970. 

Extension of Prohibition Act by reference to title. 
— Laws 1923, ch. 118, §§ 1, 2 (since repealed), violated 
this section in that they attempted to extend provisions 
of National Prohibition Act by reference to its title only 
without setting same out in full. State v. Armstrong, 
1924-NMSC-089, 31 N.M. 220, 243 P. 333. 

Reference to federal act as mere surplusage. — 
Reference to title of federal Reclamation Act in reclama- 
tion statutes (73-18-2, 73-18-12 to 73-18-14 NMSA 1978) 
did not violate this section, as reference was mere sur- 
plusage since the secretary of the interior was necessar- 
ily limited by the Reclamation Act in making the contract 
with the district, and once the contract was entered into, 
these statutes became an integral part thereof. Middle Rio 
Grande Water Users Ass'n v, Middle Rio Grande Conser- 
vancy Dist., 1953-NMSC-035, 57 N.M. 287, 258 P.2d 391. 

Repeal as "revising" or "amending". — Action of the 
legislature in attempting to repeal a portion of an existing 
law was "revising" or "amending" it. 1969 Op. Att'y Gen. 
No, 69-15. 

Purpose to eradicate "blind legislation". — The 
purpose of this provision is to eradicate the evil of so- 
called "blind legislation," that is, legislation which under- 
takes to revise, amend or extend existing legislation in 
such manner that the effect of the new statute cannot be 
determined without resorting to the previous legislation 
as well, 1957-58 Op. Att'y Gen. No. 58-85. 

Amendment by implication. — The limitation in this 
section that "no law shall be revised or amended", does 
not absolutely proscribe and prohibit the amendment of 
an act by implication, but amendment of statutes by im- 
plication, like repeal by implication, is not favored and 
will not be upheld in doubtful cases. In order to find an 
amendment by implication there must be an irreconcil- 
able inconsistency between the preexisting law and the 
statute being construed; if both provisions can coexist and 
be given effect, the courts will not find an amendment by 
implication. 1963-64 Op. Att'y Gen. No. 63-71. 

Amendment of original law without reference to 
intermediate amendment. — Amendatory language of 
1955 act, which amended Laws 1951, ch. 212, § 3 (former 
54-3-3, 1953 Comp.), relating to permits and fees for food 
establishments, was to be considered as a part. of, and 
existing with, the earlier statute, such that 1957 act fur- 
ther amending the 1951 law while making no reference to 
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previous amendment in 1955 was to be given effect, apply- 
ing also to the intermediate and disregarded 1955 amend- 
ment. 1957-58 Op. Att'y Gen. No. 57-130. 

Attempted repeal ineffective. — Legislature's at- 
tempt in Laws 1923, ch. 148, § 1431, to repeal portion of 
an existing law (so much of former 72-4-9 and 72-4-10, 
1953 Comp.,.as referred to schools) by reference to the ti- 
tle of the law only violated this section and was of no force 
and effect, 1969 Op, Att'y Gen. No, 69-15. 

Effect of amendment on unchanged portions of 
statute, — Where a statute is amended, the portions of 
the amended statute which are merely copied without 
change are not to be considered as repealed and again en- 
acted, but to have been the law all along, while the new 
parts are not to be taken as to have been the law prior 
to the passage of the amended statute. 1957-58 Op. Att'y 
Gen. No, 57-20. 

Amending constitution. — Whatever legal conse- 
quences follow from the requirement that an ordinary law 
be set out in full must also follow where a constitutional 
provision is sought to be amended, and, under the estab- 
lished practice, is also set out in full. 1957-58 Op. Att'y 
Gen. No. 57-20. 

Unamended portions of provision continued as 
law. — The first paragraph of N.M. Const., art. V, § 14, 
creating the highway commission, was not repealed and 
reenacted by the 1955 amendment thereof, which set the 
section out in full, underlining the changes made; thus 
the commission which was appointed prior to the latest 
amendment is still the lawful and duly appointed com- 
mission since the members thereof were appointed under 
a constitutional provision which has continued uninter- 
rupted since its original enactment. 1957-58 Op. Att'y 
Gen. No, 57-20. 

Measuring state tax as percentage of federal tax. 
— Proposed amendment to former 72-15-21, 1953 Comp., 
providing that resident individuals with an adjusted gross 
income of $10,000 or under, in lieu of personal exemptions 
and all other deductions, should pay a tax equal to 3% of 
the income tax payable to the United States under the In- 
ternal Revenue Code, would violate this section. 1953-54 
Op. Att'y Gen. No. 53-5645 (opinion rendered prior to 1964 
amendment to this section). 

Law reviews. — For article, "The Writ of Prohibition 
in New Mexico," see 5 N.M. L. Rev. 91 (1974). 

For survey, "The Uniform Owner-Resident Relations 
Act," see 6 N.M. L. Rev. 293 (1976). 

For article, "New Mexico Antitrust Law," see 9 N.M. L. 
Rev. 339 (1979). 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 73 Am. 
Jur. 2d Statutes § 57, 

Construction and application of constitutional provi- 
sion against changing purpose of bill during passage, 158 
A.L.R. 421. 

Power of state legislature to limit the powers of a state 
constitutional convention, 158 A.L.R. 512, 

Effect of modification or repeal of constitutional or stat- 
utory provision adopted by reference in another provision, 
168 A.L.R. 627. 

Constitutional requirement that repealing or amenda- 
tory statute refer to statute repealed or amended, to re- 
peal or amendment by implication, 5 A.L.R.2d 1270. 

Simultaneous repeal and reenactment of all, or part, of 
legislative act, 77 A.L.R.2d 336. 

82 C.J.S. Statutes § 260. 


Time limitation on the introduction of bills at any session of the legislature shall be established 
by law. (As amended November 8, 1932, and November 8, 1960.) 
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The 1960 amendment, which was proposed by S.J.R. 
No. 4 (Laws 1959) and adopted at the general election 
held on November 8, 1960, with a vote of 58,840 for and 
56,532 against, amended this section to provide that the 
time limitation for the introduction of bills should be set 
by law. 

The 1932 amendment, which was proposed by H.J.R. 
10 (Laws 1931) and adopted at the general election held 
on November 8, 1932, with a vote of 34,028 for and 14,739 
against, amended this section, which formerly read: "No 
bill for the appropriation of money, except for the current 
expenses of the government, and no bill for the increase of 
compensation of any officer, or for the creation of any lu- 
crative office, shall be introduced after the tenth day prior 
to the expiration of the session, as provided herein, except 
by unanimous consent of the house in which it is intro- 
duced. No bill shall be acted upon at any session unless 
introduced at that session," to read:."No bill shall be intro- 
duced at any regular session of the legislature subsequent 
to the forty-fifth legislative day, except the general appro- 
priation bill, bills to provide for the current expenses of 
the government and such bills as may be referred to the 
legislature by the governor by special message specifically 
setting forth the emergency or necessity requiring such 
legislation." 

Cross references. — For constitutional provision re- 
lating to the length of legislative session, see N.M. Const., 
art. IV, $5. 

For adjournment of legislature, see N.M. Gounin art. IV, 
§ 14, 

For limit on time within which bills may be introduced, 
see 2-6-1 NMSA 1978. 

For computation of time, see 12-2A-7 NMSA 1978. 


ANNOTATIONS 


Challenging bill as late. — Contention that Laws 
1917, ch. 111 (former 4-8-1 to 4-8-4, 1953 Comp., relating 
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to the state boundary commission) was unconstitutional 
because it was introduced late and was actually a new 
bill for appropriation of money, though purporting to be 
a substitute for another bill, was not well taken in view 
of decision in Kelley v. Marron, 1915-NMSC-092, 21 N.M. 
239, 153 P. 262, holding that courts cannot go behind an 
enrolled and engrossed bill, properly authenticated and 
found in office of secretary of state. State ex rel. Clancy v. 
Hall, 1917-NMSC-070, 23 N.M. 422, 168 P. 715. See Dil- 
lon v. King, 1974-NMSC-096, 87 N.M. 79, 529 P.2d 745, 
authorizing inquiry into question of whether a challenged 
act was passed within the constitutional limitation set in 
N.M. Const; art. IV, § 5. 

"Bill", — The definition of a "bill," liberally construed, 
refers to that document which when passed by both 
houses and signed by the governor becomes an act,1951- 
52 Op. Att'y Gen. No. 51-5336. 

Memorials and resolutions may be introduced af- 
ter 45th legislative day set by this section prior to the 
1960 amendment limitation for introduction of bills. 1951- 
52 Op. Att'y Gen. No, 51-5336. 

Amendments to constitution. — The amendment 
of this section in 1932 merely amended the original sec- 
tion, and did not in any way amend by implication N.M. 
Const., art. XIX, § 1, providing that amendment to the 
constitution may be proposed in either house at any 
regular session thereof. 1951-52 Op. Att'y Gen. No. 51- 
5336. 

Law reviews. — For article, "The Executive," 
Nat. Resources J. 267 (1967). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 73 Am. 
dur, 2d Statutes § 54. 

Injunctive relief against submission of constitutional 
amendment, statute, municipal charter or municipal ordi- 
nance on ground that proposed action would be unconsti- 
tutional, 19 A.L.R.2d 519. 

82 C.J.S. Statutes § 22. 


see 7 


Sec. 20. [Enrollment, engrossment and signing of bills.] 


Immediately after the passage of any bill or resolution, it shall be enrolled and engrossed, and 
read publicly in full in each house, and thereupon shall be signed by the presiding officers of each 
house in open session, and the fact of such reading and signing shall be entered on the journal. 
No interlineation or erasure in a signed bill, shall be effective, unless certified thereon in express 
terms by the presiding officer of each house quoting the words interlined or erased, nor unless 
the fact of the making of such interlineation or erasure be publicly announced in each house and 


entered on the journal. 


Comparable provisions, — Idaho Const., art. III, 
§ 21. 

Iowa Const., art. IIT, § 15. 

Utah Const., art. VI, § 24. 

Wyoming Const., art. III, § 28. 


ANNOTATIONS 


Constitutional requirements. — Where a law in 
the form as enacted by the legislature is enrolled and en- 
grossed and read publicly in full in each house, and de- 
posited with the secretary of state, constitutional require- 
ments are met. State v. Armstrong, 1924-NMSC-089, 31 
N.M. 220, 243 P. 338. 

Section requires enrolling and engrossing of res- 
olution proposing constitutional amendment. Smith 
v, Lucero, 1917-NMSC-069, 23 N.M. 411, 168 P. 709. 

Effect of time limitations. — While N.M. Const., art. 
IV, § 5, constitutes the time during which the legislature 
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may exercise its legislative prerogative of enacting laws, 
this section does not operate to restrain the legislature 
from complying fully with definitely imposed nondiscre- 
tionary lawmaking duties; it should not in reason be con- 
strued to defeat the performance of mandatory incidental 
duties that are indispensable to be performed in order to 
effectuate the lawmaking power already exercised in due 
and proper season. Dillon v. King, 1974- NMSC-096, 87 
N.M. 79, 529 P.2d 745. 

Enrolled bill doctrine. — Under "enrolled and en- 
grossed bill" doctrine, adopted by supreme court, an 
enrolled and engrossed bill, properly signed and au- 
thenticated, approved by the governor and deposited 
with the secretary of state is conclusive as to the regu- 
larity of its enactment, and court cannot look behind 
it to the journals to ascertain whether constitutional 
requirements have been met. Thompson v. Saunders, 
1947-NMSC-075, 52 N.M. 1, 189 P.2d 87; State ex rel. 
Wood v, King, 1979-NMSC-106, 93 N.M. 715, 605 P.2d 
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223; see also Smith v. Lucero, 1917-NMSC-069, 23 N.M. Correction of obvious error. — Where, subsequent 
411, 168 P. 709; Kelley v. Marron, 1915-NMSC-092, to passage of a certain joint resolution proposing a consti- 
21 N.M. 239, 1538 P. 262; but see, Dillon v. King, tutional amendment to N.M. Const., art. VII, § 1, an error 
1974-NMSC-096, 87 N.M. 79, 529 P.2d 745, authorizing appeared in the enrolled and engrossed bill, which referred 
inquiry into question of whether a challenged act was to § 2 rather than § 1, the secretary of state could correct 
passed within the constitutional limitation set in N.M. the obvious error in the joint resolution without the addi- 
Const., art. IV, § 5. tional signatures of the presiding officers of both houses; 
Section inapplicable to veto. — The significance of however, this opinion does not purport to establish as prec- 
the enrolled and engrossed bill attaches to its enactment edent discretionary authority in the office of the secretary 
and approval as a law, not to its veto. State ex rel. Wood v. of state for making changes or corrections in enrolled and 
King, 1979-NMSC-106, 93 N.M. 715, 605 P.2d 228. engrossed legislative enactments which changes have not 
Authority of presiding officers. — Presiding offi- been previously called to the attention of the attorney gen- 
cers of the two houses of the legislature have authority eral's office for a determination of the nature of the alleged 
to approve interlineations and erasures so the enrolled errors. 1957-58 Op. Att'y Gen. No. 58-196. 
and engrossed bill may compare exactly with the original Am. Jur, 2d, A.L.R. and C.J.S. references. — 73 Am. 
measure in the form in which it was finally passed in both Jur. 2d Statutes §§ 65,68, 90. 
houses of the legislature, but they may not make changes Effect of failure of officers of legislature to sign bills as 
in the enrolled and engrossed bill which would modify the required by constitutional provisions, 95 A.L.R, 278. 
original bill. 1951-52 Op. Att'y Gen. No. 51-5341. 82 C.J.S. Statutes §§$ 60; 61. 


Sec. 21. [Alteration or theft of bill.] 


Any person who shall, without lawful authority, materially change or alter, or make away with, 
any bill pending in or passed by the legislature, shall be deemed guilty of a felony and upon convic- 
tion thereof shall be punished by imprisonment in the penitentiary for not less than one year nor 
more than five years. 


Sec. 22. [Governor's approval or veto of bills. ] 


Every bill passed by the legislature shall, before it becomes a law, be presented to the governor 
for approval. If he approves, he shall sign it, and deposit it with the secretary of state; otherwise, he 
shall return it to the house in which it originated, with his objections, which shall be entered at large 
upon the journal; and such bill shall not become a law unless thereafter approved by two-thirds of the 
members present and voting in each house by yea and nay vote entered upon its journal. Any bill not 
returned by the governor within three days, Sundays excepted, after being presented to him, shall be- 
come a law, whether signed by him or not, unless the legislature by adjournment prevent such return. 
Every bill presented to the governor during the last three days of the session shall be approved by 
him within twenty days after the adjournment and shall be by him immediately deposited with the 
secretary of state. Unless so approved and signed by him such bill shall not become a law. The gover- 
nor may in like manner approve or disapprove any part or parts, item or items, of any bill appropriat- 
ing money, and such parts or items approved shall become a law, and such as are disapproved shall be 
void unless passed over his veto, as herein provided. (As amended September 15, 1953.) 


“The 1953 amendment, which was proposed by §.J.R. II. GOVERNOR'S APPROVAL OR VETO POWER. 

No, 13 (Laws 1953) and adopted at a special election III. . BILLS APPROPRIATING MONEY. 

held on September 15, 1958, with a vote of 17,787 for 

and 10.381 against, substituted "approved by him within I. GENERAL CONSIDERATION. 

twenty days after the adjournment" for “approved or dis- Scope of partial veto power. — A governor uses 

approved by him within six days after the “gay aphasia the partial veto properly if the veto eliminates or de- 

in the fourth sentence of this section. stroys the whole of an item or part, otherwise leaving 
Cross references. — For consideration by regular Bes intact the legislative intent regarding the remaining 


sions of the legislature convening during even-numbered provisions in the bill. All language that relates to the 
years of bills of the last previous regular session vetoed by subject to be proscribed by the veto must be vetoed for 
the governor, re N.M. Const., art. IV, § 5. the veto to be valid. In addition, the remaining legisla- 
For computation of time, see 12-2A-7 NMSA 1978. tion must continue to be a workable piece of legislation. 
Comparable provisions. — Idaho Const., art. IV, § 10. State ex rel. Stewart v. Martinez, 2011-NMSC-045, 270 
Iowa Const., art. III, § 16. P.3d 96. 
Montana Const., art. VI, § 10. . Appropriations for judicial salaries are subject to 
Utah Const., art. VII, § 8. governor's veto power. — Judicial salaries must annu- 
Wyoming Const., art. IV, § 8. | ally be established by the legislature in an appropriations 
’ act, as set forth in Subsection E of 34-1-9 NMSA 1978, and 
ANNOTATIONS , are subject to the governor's partial veto authority, State 


| ex rel. Cisneros v, Martinez, 2015-NMSC-001. 
I. GENERAL CONSIDERATION. 
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Unconstitutional veto must be disregarded and bill 
given effect intended by the legislature. State ex rel. Sego 
v. Kirkpatrick, 1974-NMSC-059, 86 N.M. 359, 524 P.2d 975. 

Words "the bill" or "it" include original blue jack- 
eted copy of the bill, as well as the enrolled and en- 
grossed copy. State ex rel. Wood v. King, 1979-NMSC-106, 
93 N.M. 715, 605 P.2d 223, 

Effect of enrolled bill. — An enrolled bill which has 
been signed by the speaker and president of the respec- 
tive houses, as required by N.M. Const., art. IV,.§ 20, and 
approved by the governor and deposited with the secre- 
tary of state, as required by this section, is conclusive 
upon the courts as to the regularity of its enactment, since 
the signatures are a solemn declaration by the officers of 
a coordinate department that the bill as enrolled was en- 
acted and approved. Kelley v. Marron, 1915-NMSC-092, 21 
N.M, 239, 153 P. 262; see Dillon v. King, 1974-NMSC-096, 
87 N.M. 79, 529 P.2d 745. 

Use of mandamus to question veto. — The manner 
in which the governor exercises the veto power is not be- 
yond judicial review or control when its exercise is beyond 
the governor's constitutional authority, therefore, manda- 
mus is a proper proceeding in which to question the con- 
stitutionality of vetoes or attempted vetoes. State ex rel. 
Sego v. Kirkpatrick, 1974-NMSC-059, 86 N.M. 359, 524 
P.2d 975. 

Certificate of two-thirds vote. — Fact that cer- 
tificates of presiding officers and chief clerks of respec- 
tive houses showing passage of a bill by two-thirds vote 
over objections of governor were not attached to enrolled 
and engrossed bill was immaterial. Earnest v. Sargent, 
1915-NMSC-050, 20 N.M. 427, 150 P. 1018, overruled on 
other grounds, Dillon v. King, 1974-NMSC-096, 87 N.M. 
79, 529 P.2d 745. 

Return of partially vetoed bill to legislature not 
required, — Nothing in the language of the last sentence 
calls upon the governor, once he has acted upon a measure 
submitted to him, to return the same to the legislature if 
such action takes place prior to adjournment; he may do 
so, if he so desires, and in such event it is only the part ap- 
proved or disapproved which he is called upon to resubmit 
to the legislature, as the parts of the bill approved.become 
a law without further action upon the part of the legis- 
lature. State ex rel. Dickson v. Saiz, 1957-NMSC-010, 62 
N.M. 227, 308 P.2d 205. 


II. GOVERNOR'S APPROVAL OR VETO POWER. 


Partial veto rendered the act unworkable and in- 
complete. — Where the legislature amended Subsection 
I of 51-1-11 NMSA 1978 to change the effective date of 
a formula-based contribution schedule to calendar years 
after 2012 and to set a fixed contribution schedule for the 
year 2012 at Schedule 3; the governor vetoed the provi- 
sion that fixed the 2012 contribution schedule at Sched- 
ule 3; and the partial veto resulted in the elimination 
of a contribution schedule for 2012 which effectively ex- 
empted established employers from making mandatory 
contributions to the unemployment compensation fund 
for calendar year 2012, the partial veto was unconstitu- 
tional because what remained after the partial veto was 
an incomplete and unworkable piece of legislation and 
the court ordered that the legislation be reinstated as 
passed by the legislature. State ex rel. Stewart v. Martinez, 
2011-NMSC-045, 270 P.3d 96. 

Partial veto of act not appropriating money in- 
valid, — The governor's veto of Laws 1981, ch. 39, § 129, 
the severability clause of the Liquor Control Act (60-3A-1 
NMSA 1978), was unconstitutional under this section be- 
cause that act does not appropriate money and the gover- 
nor's power of partial veto is limited to bills appropriating 
money. Chronis v. State ex rel, Rodriguez, 1983-NMSC-081, 
100 N.M. 342, 670 P.2d 953. 
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Exercise of veto power requires judgment and 
discretion on the part of the governor and he cannot be 
compelled by the legislature or by this court to exercise 
this power or to exercise it in a particular manner. State 
ex rel. Sego v. Kirkpatrick, 1974-NMSC-059, 86 N.M. 359, 
524 P.2d 975. 

Power of partial veto is the power to disapprove, 
a negative power to delete or destroy a part or item, and 
not a positive power to alter, enlarge or increase the ef- 
fect of the remaining parts or items or to enact or create 
new legislation by selective deletions, State ex rel. Sego v. 
Kirkpatrick, 1974-NMSC-059, 86 N.M. 359, 524 P.2d 975, 

Act not nullified by partial veto. — Where governor 
exercised partial veto as to portion of Liquor Control Act, 
Laws 1989, ch. 236 (former 60-3-1 NMSA 1978 et seq.) 
in order to prohibit Sunday sales, such partial veto did 
not nullify the whole act. State ex rel. Dickson v, Saiz, 
1957-NMSC-010, 62 N.M. 227, 308 P.2d 205. 

Governor's partial veto must eliminate the whole 
of an item to be valid. — Where the legislature pro- 
vided for two separate judicial raises in two separate 
appropriations, the governor's partial veto of one appro- 
priation failed to eliminate the second appropriation pro- 
viding for judicial raises. State ex rel. Cisneros v. Martinez, 
2015-NMSC-001. 


ITI. BILLS APPROPRIATING MONEY. 


Bill appropriating money distinguished from gen- 
eral appropriation. — The language found in the proviso 
"any bill appropriating money" is not synonymous with the 
phrase "general appropriation bills". State ex rel. Dickson v, 
Saiz, 1957-NMSC-010, 62 N.M. 227, 308 P.2d 205. 

Partial veto power broadened. — Purpose for in- 
clusion of the terms "part or parts," "item or items" and 
"parts or items" in our constitution was to extend or en- 
large the partial veto power thereby conferred beyond the 
partial veto power conferred by the constitutions of other 
states; however, this does not mean that there are no limi- 
tations on the partial veto of bills appropriating money, 
State ex rel. Sego v. Kirkpatrick, 1974-NMSC-059, 86 N.M. 
359, 524 P.2d 975. 

No authority to reduce an appropriation. — The 
governor's partial veto authority does not include the 
power to reduce an appropriation. State ex rel. Smith 
v. Martinez, 2011-NMSC-048, 150 N.M. 708, 265 P.3d 
1276. 

Where the legislature appropriated $150,000 for opera- 
tions of the New Mexico mortgage finance authority and 
the governor struck the single numerical digit "1" from 
the appropriation to reduce the appropriation to $50,000, 
the governor violated the separation of powers doctrine 
and the partial veto was invalid and unconstitutional. 
State ex rel. Smith v, Martinez, 2011-NMSC-048, 150 N.M. 
703, 265 P.3d 1276. 

Legislature may not abridge governor's veto 
power by subtle drafting of conditions, limitations or 
restrictions upon appropriations, and the governor may 
not properly distort legislative appropriations or arrogate 
unto himself the power of making appropriations by care- 
fully striking words, phrases or sentences from an item or 
part of an appropriation, State ex rel. Sego v. Kirkpatrick, 
1974-NMSC-059, 86 N.M. 359, 524 P.2d 975. 

Governor may not defeat legislative purpose. — 
The legislature has the power to affix reasonable provi- 
sions, conditions or limitations upon appropriations and 
upon the expenditure of the funds appropriated, and the 
governor may not distort, frustrate or defeat the legisla- 
tive purpose by a veto of proper legislative conditions, re- 
strictions, limitations or contingencies placed upon an ap- 
propriation and permit the appropriation to stand, State 
ex rel, Sego v. Kirkpatrick, 1974-NMSC-059, 86 N.M. 359, 
524 P.2d 975. 
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Various line item vetoes of General Appropria- 
tion Act of 1988 upheld as proper and not gubernato- 
rial enactment or creation of new legislation by selective 
line item veto decisions. State ex rel. Coll v. Carruthers, 
1988-NMSC-057, 107 N.M. 439, 759 P.2d 1380. 

Provisions governing expenditures. — Although 
only the legislature can make appropriations, and the 
veto power can only be exercised as provided in the consti- 
tution, a distinction is recognized between appropriations 
and expenditures and there is no inhibition in the consti- 
tution to inclusion within the general appropriation law of 
provisions governing how the amounts appropriated are 
to be expended. State ex rel. Holmes v. State Bd. of Fin., 
1961-NMSC-172, 69 N.M. 430, 367 P.2d 925, 

Control of expenditures by executive. — The legis- 
lature may constitutionally provide in the general appro- 
priation bill for the executive to control the expenditure of 
amounts appropriated, State ex rel. Holmes v, State Bd. of 
Fin., 69 N.M. 480, 367 P.2d 925 (1961). 

Conditions imposed on purchase of equipment. 
— Legislation imposing conditions on the purchase of au- 
tomation and data processing equipment by district attor- 
neys was not an unreasonable injection of the legislature 
into the executive managerial function, and the governor's 
veto of such legislation was invalid. State ex rel. Coll v. 
Carruthers, 1988-NMSC-057, 107 N.M. 489, 759 P.2d 1380. 

Bill carrying emergency clause becomes law upon 
approval of governor by his signing said bill. 1951-52 
Op. Att'y Gen. No. 51-5338. 

Calculation of final three days. — In determining 
the final three days, Sundays excepted, in which bills are 
presented to the governor, legislative days are now to be 
used as opposed to calendar days. 1967 Op. Att'y Gen. 
No. 67-45. 

Calculating 20-day period following adjournment. 
— In computing time after adjournment for the governor 
to sign a bill, calendar days must be used; the day of the 
event is excluded. 1967 Op, Att'y Gen. No. 67-45. 

Bills presented to the governor on last three days of 
session must be approved by him within 20 days follow- 
ing adjournment to become law; in measuring this period, 
adjournment day is excluded. 1959-60 Op. Att'y Gen. 
No. 59-28. 

The method of computation of this time is as follows: 
the day of adjournment does not count, and the twentieth 
day does count. 1957-58 Op. Att'y Gen. No. 57-56. 

Veto power strictly construed. — This power has 
generally been viewed as an executive encroachment on 
the legislative function (an exception to the doctrine of the 
separation of powers), and as such it must be strictly con- 
strued. 1979 Op. Att'y Gen. No. 79-13. 

The provisions of this section prescribing the manner 
of veto are mandatory, and failure to follow the defined 
procedure would nullify the veto. 1979 Op. Att'y Gen. 
No. 79-13. 

Veto procedure mandatory. — The provisions of this 
section prescribing the manner and time of performance 
of vetoes by the governor are mandatory. 1969 Op. Att'y 
Gen. No. 69-20. 

Deviations fatal to veto. — Deviation from constitu- 
tional provisions relating to the veto of bills by the gov- 
ernor, in respect to manner and time of the performance 
of the acts prescribed, result in the veto becoming a nul- 
lity and the vetoed bills become law. 1969 Op. Att'y Gen, 
No. 69-20. 

An attempted veto was invalidated by failure to return 
the bill to its house of origin within three days as required 
by this section. 1969 Op. Att'y Gen. No. 69-21. 

Unnecessary technicalities should not be allowed 
to frustrate purpose of constitutional veto provisions. 
1979 Op. Att'y Gen. No. 79-13. 

Purpose satisfied so long as house given opportu- 
nity to consider veto. — So long as the legislative body 
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is given the opportunity to consider the executive veto, 
constitutional purposes are satisfied. 1979 Op. Att'y Gen. 
No. 79-13. 

Return of enrolled and engrossed copy not essen- 
tial. — The failure of the governor to return the enrolled 
and engrossed copy of a senate bill to the senate with the 
veto message does not render the veto invalid under this 
section. 1979 Op. Att'y Gen. No. 79-13. 

Resolutions and proposed constitutional amend- 
ments not subject to veto. — Resolutions and proposed 
constitutional amendments do not have to be presented to 
the governor for approval and are not bills. 1965 Op. Att'y 
Gen. No. 65-212. 

Procedure for overriding veto. — A legislature has 
authority to promulgate rules governing the procedure of 
reconsidering a vote to override a chief executive's veto. 
1969 Op. Att'y Gen. No. 69-147. 

A legislature has power, absent constitutional provi- 
sions governing the subject, to decide the procedure to be 
used in considering a vetoed bill not acted upon before ad- 
journment of the first session. 1969 Op. Att'y Gen. No. 69- 
147. 

The legislature has authority to determine whether the 
house of origin must again vote to override the governor's 
veto at the next even-year session, when during the odd- 
year session the house of origin voted to override the veto 
but the other house either failed to override or failed to 
take any action before adjournment. 1969 Op. Att'y Gen. 
No. 69-147. 

Right of partial veto quasi-legislative. — When the 
governor exercises his right of partial veto he is exercising 
a quasi-legislative function. State ex rel. Dickson v. Saiz, 
62 N.M. 227, 308 P.2d 205 (1957). See 1973 Op. Att'y Gen, 
No. 73-09, 

The governor is exercising a legislative function in the 
use of a line-item veto. 1969 Op. Att'y Gen. No. 69-116. 

Power of partial veto is power to disapprove. 1981 
Op. Att'y Gen. No, 81-12. 

Legislature cannot abridge governor's power. — 
The legislature cannot by putting purpose, subject and 
amount inseparably together and calling it an "item" co- 
erce the governor to approve all of the appropriation of an 
agency or nothing. 1969 Op. Att'y Gen. No. 69-25. 

Appropriation by resolution usurpation of gover- 
nor's power. — To appropriate a specific sum for a spe- 
cific purpose out of any fund by legislative resolution is to 
deny the governor his constitutional veto power and his 
line item veto power over bills appropriating money and 
is an unconstitutional usurpation of the chief executive's 
constitutional powers. 1971 Op. Att'y Gen. No. 71-22. 

Partial veto power not limited to language appro- 
priating money. — The power of partial veto is not lim- 
ited to language appropriating money but extends to any 
part of a bill of general legislation which contains inciden- 
tal items of appropriation. 1981 Op. Att'y Gen. No. 81-12. 

Governor may strike entire items within an ap- 
propriation act which includes both the amount of money 
designated and the accompanying language pursuant to 
this section, but if he wishes to veto either the amount of 
money or the accompanying language, he must veto both. 
1969 Op. Att'y Gen. No, 69-25. 

Distribution directions subject to veto. — The gov- 
ernor's power to veto "part or parts" of an appropriation 
bill allows him to veto specific directions as to the manner 
and purpose of distribution of an appropriation found in 
the general appropriation act so long as the appropriation 
in the approved portions of the act was not made depen- 
dent or contingent on the vetoed provision, 1969 Op. Att'y 
Gen. No, 69-25. 

Governor may not defeat legislative purpose. — 
A partial veto must be so exercised that it eliminates or 
destroys the whole of an item or part and does not dis- 
tort the legislative intent, and in effect create legislation 
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inconsistent with that enacted by the legislature, by the earmarking this amount for any purpose within its statu- 

careful striking of words, phrases, clauses or sentences. tory powers. 1969 Op. Att'y Gen. No. 69-58. 

1981 Op. Att'y Gen. No. 81-12. Legislative intent to be considered. — Legislative 
Test for validity of partial veto. — The test of intent should be considered in examining an appropria- 

whether a partial veto is valid requires more than a deter- tion law after the governor has exercised his line-item 

mination that legislative intent has been defeated, for in- veto power. 1969 Op. Att'y Gen. No, 69-116. 

deed, that would be the result of any partial veto. Rather, Total appropriation unchanged. — If the governor 

the determination must be made whether the remaining were to veto a line item for "salaries" in a state agency's 

language is so distorted by the veto as to create legislation appropriation, vetoing both amount and purpose, the total 

inconsistent with that enacted by the legislature. 1981 amount appropriated to the agency would not change, but 

Op. Att'y Gen. No. 81-12, the agency would be left without an appropriation for any 
Sections upon which appropriation contingent salaries. 1969 Op. Att'y Gen. No. 69-25. 

not to be vetoed. — The governor cannot constitution- Return of partially vetoed bill to legislature 

ally veto provisos or conditions upon which the appro- should be done. — A bill, whether wholly or partially 

priation in the approved portions of the appropriation act vetoed, during the legislative session which reached the 

was made dependent or contingent. 1969 Op. Att'y Gen. governor during any period prior to the last three calen- 

No. 69-25. dar days of the legislative session should be physically 
Since under Section 6 of House Bill 300 (general appro- returned to the house originating the bill accompanied 

priations act), the entire appropriations act is made con- by the governor's veto message, 1959-60 Op. Att'y Gen. 

tingent upon the definitions contained in Section 1, upon No. 59-28 (characterizing contrary language in State ex 

Section 5 (repealing a previous appropriation) and upon rel. Dickson v, Saiz, 62 N.M. 227, 308 P.2d 205 (1957), asa 

Section 6 (the contingency clause), the governor could not "permissive procedure"). 

line item veto Sections 1,5 or 6 in whole or in part without Law reviews. — For student symposium, "Constitu- 

vetoing all of House Bill 300. 1970 Op. Att'y Gen. No. 70-18. tional Revision - The Executive Branch - Long or Short 
Act not subject to partial veto. — As laws 1966, Ballot?" see 9 Nat. Resources J. 430 (1969). 

ch. 65 (67-12-1 NMSA 1978 et seq.), the Highway Beau- Am. Jur. 2d, A.L.R. and C.J.S. references. — 73 Am, 

tification Act, is neither an appropriations bill nor a bill Jur. 2d Statutes §§ 69, 70, 76, 78, 79. 

appropriating money, it does not qualify as one of those Vote necessary to pass bill over veto, 2 A.L.R. 1593, 

types of measures upon which the governor can exercise Governor disapproving bill in part or with modifica- 

his partial veto power, and the governor did not act within tions, 35 A.L.R. 600, 99 A.L.R. 1277. 

his constitutional authority in attempting to veto portions Unconstitutional veto as protection against civil or 

thereof. 1966 Op. Att'y Gen. No. 66-133, criminal responsibility for act or omission in reliance 
Reduction of item invalid. — The attempted reduc- thereon, 53 A.L.R. 268. 

tion by the governor of any appropriation, where that re- Effect of initiative and referendum clause, 62 A.L.R. 1352. 

sult was not full disapproval of such an item, is ineffective What amounts to adjournment within constitutional 

and a nullity. 1953-54 Op, Att'y Gen. No. 53-5738. . provision that bill shall become law if not returned by 
Effect of invalid veto attempt. — A legislative enact- executive within specified time unless adjournment pre- 

ment is not invalidated by an invalid attempt to partially vents its return, 64 A.L.R. 1446. 

veto it; rather, the entire bill becomes law, 1966 Op. Att'y Power of executive to sign bill after adjournment or dur- 

Gen. No, 66-133. ing recess of legislature, 64 A.L.R. 1468. 
Effect of line-item veto on appropriation. Sunday as included in computing time for presentation 

— When the governor line-item vetoed one item for of bill, 71 A.L.R. 1368. 

$22,400 in the appropriation for the labor and indus- Effect of failure of officers of legislature to sign bills as 

trial commission (now the employment services division required by constitutional amendment, 95 A.L.R. 278. 

of the human services department) the only reasonable Stage at which statute passes beyond the power of the 

legislative intent discernible was that the commission legislature to reconsider or recall, 96 A.L.R. 1309. - 

then had $22,400 of unearmarked funds which could be Validity of veto as affected by failure to give reasons for 

used for the general purposes of the agency. 1969 Op. vetoing or objections to measure vetoed, 119 A.L.R. 1189. 

Att'y Gen, No. 69-116. Devolution, in absence of governor, of veto and approval 
The labor and industrial commission (now the employ- powers, upon lieutenant governor or other officer, 136 

ment services division of the human services department) A.L.R. 1053. 

could spend any of the unallocated $22,400 found in its 82 C.J.S, Statutes §§ 47 to 59. 


appropriation after the governor had vetoed a line-item 


Sec. 23. [Effective date of law; emergency acts.] 


- Laws shall go into effect ninety days after the adjournment of the legislature enacting them, 
except general appropriation laws, which shall go into effect immediately upon their passage and 
approval. Any act necessary for the preservation of the public peace, health or safety, shall take 
effect immediately upon its passage and approval, provided it be passed by two-thirds vote of each 
house and such necessity be stated in a separate section. ; 


Cross references. — For, computation of time, see 12- ANNOTATIONS 
2A-7 NMSA 1978, oO . 
Comparable provisions. — Idaho Const., art. III, Limitation set on shorter but not longer periods. 
§ 22. — This section places limitation upon the right of the 
Iowa Const., amendment 40, _ legislature to provided a shorter period than 90 days 


Utah Const., art. VI, § 25. within which laws shall become effective, but does not 
; preclude it from fixing a longer period. State ex rel. N.M. 
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State Bank v. Montoya, 1916-NMSC-071, 22 N.M. 215, 
160 P, 359. 

Pursuant to this provision the legislature may provide 
that legislative enactments should go into effect more 
than 90 days after their enactment, but the legislature 
cannot make nonemergency legislation effective less than 
90 days after enactment. R.H. Fulton, Inc. v. New Mexico 
Bureau of Revenue, 1973-NMCA-133, 85 N.M. 583, 514 
P.2d 1079, 

"Passage of this act". — In Laws 1969, ch. 144, 
§ 66, a temporary provision calling for the commis- 
sioner of revenue (now the director of the revenue 
division of the taxation and .revenue department) to 
provide a system for registration of certain contracts 
entered into prior to "passage of this act," the quoted 
phrase is used in its technical sense to mean July 1, 
1969, its effective date; to-refer to any prior date 
would violate this section. R.H. Fulton, Inc. v. New 
Mexico Bureau of Revenue, 1973-NMCA-138, 85 N.M. 
583, 514 P.2d 1079. 

Computing 90-day period. — In calculating effective 
date of a new act, the day of the event is to be excluded 
and the last day of the number constituting the specific 
period is included, so that statute becomes effective at 
first moment of applicable day after the event, such as 
first moment of ninetieth day after adjournment of legis- 
lature. Garcia v. J.C. Penney Co., 1948-NMSC-065, 52 N.M. 
410, 200 P.2d 372. 

Legislative declaration of emergency contained 
in act is final, and is conclusive and binding upon the 
courts. Hutchens v. Jackson, 19838-NMSC-051, 387 N.M. 
325, 23 P.2d 355. 

Effect of emergency clause on referability. — The 
question of the referable character of a given act is not 
determined in one way or the other by its designation as 
an emergency measure. Flynn, Welch & Yates, Inc. v. State 
Tax Comm'n, 1934-NMSC-001, 38 N.M. 131, 28 P.2d 889; 
Todd v. Tierney, 1933-NMSC-094, 38 N.M. 15, 27 P.2d 991, 

Limitation set on shorter but not longer periods. 
1963-64 Op. Att'y Gen. No, 63-54. : 

Unauthorized effective date provision null. — The 
April 1 effective date provision of Laws 1964 (1st S.S.), ch. 
17 (17-3-1 NMSA 1978) was a nullity since the legislature 
adjourned on February 25, and since the act did not pass 
as an emergency measure, the legislature was proscribed 
by the constitution from providing that the act would go 
into effect sooner than 90 days after adjournment. 1963- 
64 Op. Att'y Gen. No. 64-91, 


Sec. 24. [Local or special laws.] 
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January effective date. — Laws 1915, ch. 57 (since 
repealed), by reason of its proviso in § 24 thereof, went 
into effect on January 1, 1917, though that date was more 
than the constitutional 90 days after adjournment of leg- 
islature. 1915-16 Op. Att'y Gen. No. 15-1602, 

1957 session laws. — The effective date of laws passed 
by the 1957 session of the legislature which did not bear 
an emergency clause was June 7, 1957. 1957-58 Op. Att'y 
Gen. No. 57-50. 

Computing 90-day period. — In computing the 90- 
day time period under this section, the adjournment day 
is excluded, and the statute begins to operate on the last 
day of the 90, 1963-64 Op, Att'y Gen. No, 64-91. 

The rule now supported by nearly all the modern cases 
is that time is computed by excluding the day, or the day 
of the event, from which time is to be computed and in- 
cluding the last:day of the number constituting the spe- 
cific period. 1957-58 Op. Att'y Gen. No. 57-50. 

"Two-thirds vote" explained. — The provision in 
regard to the "two-thirds vote of the house" necessary to 
adopt an emergency clause does not mean two-thirds of 
all members elected, but, a quorum being present and act- 
ing, a concurrence of two-thirds of such members is suf- 
ficient. 1923-24 Op. Att'y Gen. No. 23-3677. 

Bill carrying emergency clause becomes law upon 
approval of governor by his signing said bill. 1951-52 
Op. Att'y Gen. No. 51-5338. 

Law reviews. — For article, "Attachment in New Mex- 
ico - Part H," see 2 Nat. Resources J. 75 (1962). 

For comment, "Land Use Planning - New Mexico's 
Green Belt Law," see 8 Nat, Resources J. 190 (1968), 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 72 Am. 
Jur. 2d Statutes §§ 360, 361, 363 to 378, 

Conclusiveness of legislative declaration of emergency 
requiring statute to take effect immediately, 7 A.L.R. 519, 
110 A.L.R. 1435. 

Date or event contemplated by term "passage," "enact- 
ment," "effective date,” etc., employed by statute in fixing 
time of facts or conditions within its operation, 132 A.L.R. 
1048. 

Failure of governor to sign bill until after the date at 
which it is to become effective, 146 A.L.R. 693: 

Stock of private corporation, effective date of statute 
prohibiting municipalities from acquiring or subscribing 
to, 152'A.L.R. 499. 

Removal or suspension of constitutional limitation as 
affecting effective date of statute previously enacted, 171 
A.L.R. 1079. 

82 C.J.S, Statutes §§ 399 to 411. 


Wot 


The legislature shall not pass local or special laws in any of the following cases: regulating 
county, precinct or district affairs; the jurisdiction and duties of justices of the peace, police 
magistrates and constables; the practice in courts of justice; the rate of interest on money; the 
punishment for crimes and misdemeanors; the assessment or collection of taxes or extending the 
time of collection thereof; the summoning and impaneling of jurors; the management of public 
schools; the sale or mortgaging of real estate of minors or others under disability; the change of 
venue in civil or criminal cases. Nor in the following cases: granting divorces; laying out, open- 
ing, altering or working roads or highways, except as to state roads extending into more than 
one county, and military roads; vacating roads, town plats, streets, alleys or public grounds; 
locating or changing county seats, or changing county lines, except in creating new counties; 
incorporating cities, towns or villages, or changing or amending the charter of any city, town or 
village; the opening or conducting of any election or designating the place of voting; declaring 
any person of age; chartering or licensing ferries, toll bridges, toll roads, banks, insurance com- 
panies or loan and trust companies; remitting fines, penalties, forfeitures or taxes; or refunding 
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money paid into the state treasury, or relinquishing, extending or extinguishing, in whole or in 
part, any indebtedness or liability of any person or corporation, to the state or any municipal- 
ity therein; creating, increasing or decreasing fees, percentages or allowances of public officers; 
changing the laws of descent; granting to any corporation, association or individual the right to 
lay down railroad tracks or any special or exclusive privilege, immunity or franchise, or amend- 
ing existing charters for such purpose; changing the rules of evidence in any trial or inquiry; 
the limitation of actions; giving effect to any informal or invalid deed, will or other instrument; 
exempting property from taxation; restoring to citizenship any person convicted of an infamous 
crime; the adoption or legitimizing of children; changing the name of persons or places; and the 
creation, extension or impairment of liens. In every other case where a general law can be made 
applicable, no special law shall be enacted. 


Comparable provisions. — Idaho Const., art. III, Special laws concerning localities. — Prohibition in 


§ 19. this section against passage of.local or special laws regu- 
Iowa Const., art. ITI, § 30. lating county, precinct and district affairs has reference to 
Montana Const., art. V, § 12. such affairs as concern localities in their governmental or 
Utah Const., art. VI, § 26. corporate capacity. State ex rel. Interstate Stream Comm'n 
Wyoming Const., art. III, § 27. v. Reynolds, 1963-NMSC-023, 71 N.M. 389, 378 P.2d 622) 

Though a county is created and holds title to its prop- 

ANNOTATIONS erty as a state instrumentality, legislative control over 

L GENERAL CONSIDERATION. such property cannot be exercised by local or special law. 

Il. VALID LEGISLATION. © State ex rel. Dow v. Graham, 1928-NMSC-022, 33 N.M. 
III, INVALID SPECIAL LEGISLATION. 504/270 B.'sovs-™ 


Special laws permissible where general law can- 

not be made. — When a general law cannot be made 

I. GENERAL CONSIDERATION. applicable, but a law is required, special laws are per- 
missible. Albuquerque Metro. Arroyo Flood Control Auth. 


"General law" defined. — A "general law" is one that v. Swinburne, 1964-NMSC-206, 74 N.M. 487. 394 P.2d 
relates to a subject of a general nature, or that affects all 998. igh ; na : ; 


the people of the state, or all of a particular class. State v. There is nothing in the constitution which would’in- 
Atchison, T. & S.F. Ry., 1915-NMSC-062, 20 N.M. 562, 151 validate a legislative act merely because it is special in 
P, 305. { ae 2 ie ‘ character provided a local situation exists which under 
If a statute is general in its application to a particular particular facts makes a general law inapplicable. Albu- 
class of persons or things and to all of the class within like querque Metro. Arroyo Flood Control Auth. v. Swinburne 
circumstances, it is a general law. City of Raton v. Sproule, 1964-NMSC-206, 74 N.M, 487, 394 P.2d 998. ’ ; 
1967-NMSC-141, 78 N.M. 138, 429 P.2d 336. This section does not exclude special legislation when 
To be a "general law," it is only necessary that the a law is required and general legislation cannot apply. 
law be framed in general terms and operate on all ob- Thompson v. McKinley County, 1991-NMSC-076, 112 N.M 
jects of legislation distinguished by a reasonable clas- 425. 816 P.2d 494, . f : ’ 
sification, It must be general in its application to a The Energy Transition Act is not unconstitu- 
particular class and all of the classes within like cir- tional special legislation. — Where the public regula- 
cumstances. Davy v, McNeill, 1925-NMSC-040, 31 N.M. tion commission (Commission) gave leave for the public 
ara P. 482. lj eat far bi f th service company of New Mexico (PNM) to issue energy 
aw is general in nature if the subject of the stat- transition bonds of up to $361,000,000 in connection with 

ute may apply to, and affect the people of, every po- the abandonment of its interests in the San Juan generat- 
litical subdivision of the state. Keiderling v. Sanchez, ing station units one and four and to collect separate and 
ae Basen a1 Briss 672 Ge 6465. “IF non-bypassable energy transition charges from its cus- 
eaning of 'special law". — A ‘special law” is one tomers in repayment of the bonds, pursuant to the Energy 
made for individual cases, or for less than a class of per- Transition Act (ETA), §§ 62-18-1 to 62-18-23 NMSA 1978 
sons, or subjects, requiring laws appropriate to peculiar and where appellants, two organizations that represent 
aeons oF mele pee, State v, Atchison, T. & SF. energy consumers, claimed that the ETA is special legisla- 
Ry., 1 15- NM -062, 20 N.M. 562, 151 P. 305. : tion, and therefore unconstitutional, because only the San 
A special statute is one that relates to particular per- Juan generating station and the four corners generating. 
sons or things of a class, or is made for individual cases, station may qualify as a "qualifying generating facility" 
or for less than a class of persons or things requiring laws and that only PNM may qualify as a "qualifying utility" 
appropriate to its peculiar condition and circumstances. under the act, appellants claim is Wathrartanestnie came 
Pcl Lie, v. Sproule, 1967-NMSO-141, 78 N.M. 138, although the classification drawn by the ETA is special, it 
yo ptae ad 4 at. . is not so devoid of reason that the classification amounts 

A special law is generally defined as. legislation written to mere caprice, and given the unique nature of the class 
Hae eae cgthaeee eae ea nea Fine ARES and issues involved, the legislature could reasonably con- 
5 ape ie clude that the circumstances surrounding a public util- 

PLoritae  eMig Ste reyes pg Ha A ity's abandonment of its coal-fired generating facilities 
Pd 1089 : ? sek i! , are of such a special character that a general law could 
; Wh ea ‘ I not be made to apply. Citizens for Fair Rates & the Env't v, 

at special laws proscribed. — It is only local or NMPRC. 2022-NMSC-010 

special laws relating to enumerated subjects, and those ; What. classifichtion puthowsed: — Statutory or 
to which ery eo can be made applicable, that constitutional provisions against special legislation on a 
TOAOENMSC oe ‘s Peale cS. 1 a v. Atherton, subject do not prevent legislature from dividing legisla- 
; thes: ae , : : tion into classes and applying different rules as to each. 
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But classification must be based on substantial distinc- 
tions, and not be arbitrary, and must apply to every mem- 
ber of the class or every subject under similar conditions, 
embracing all and excluding none whose condition and 
circumstances render legislation necessary or appropri- 
ate to them as a class. State v. Atchison, T. & SF. Ry., 
1915-NMSC-062, 20 N.M. 562, 151 P. 305. 

Weight given legislature's classification. — Leg- 
islative voice upon subject of classification for purposes 
of legislation is supreme so long as there is to be found 
any reasonable basis for the distinction employed; fact 
that it appears unreasonable to the courts is not decisive, 
Hutcheson v. Atherton, 1940-NMSC-001, 44 N.M. 144; 99 
P.2d 462, 

Correspondence with equal protection clause. — 
There is a close correspondence in meaning and purpose 
between the principles underlying the equal protection 
clauses of the state and federal constitutions and the gen- 
eral versus special law provisions of the Springer Act, 48 
U.S.C. § 1471 and of this section. Board of Trustees v. Mon- 
tano, 1971-NMSC-025, 82 N.M. 340, 481 P.2d 702 (1971), 


II. VALID LEGISLATION. 


Repeat drug trafficking offenses. Sec- 
tion 30-31-20B(2) NMSA 1978 applies to all second and 
subsequent drug trafficking offenses; it does not violate 
the prohibition against special laws of this section. State v. 
Bejar, 1985-NMCA-093, 104 N.M. 138, 717 P.2d 591, cert. 
quashed, 104 N.M. 54, 716 P.2d 245 (1986). 

Juvenile detention homes in first class counties, 
— Statute authorizing first class counties to establish 
and equip juvenile detention homes was not, by reason of 
its limitation to first class counties, local or special law. 
Hutcheson v. Atherton 1940-NMSC-001, 44 N.M. 144, 99 
P.2d 462. 

School district consolidation. Subsscuan B of 22- 
4-3 NMSA 1978 does not contravene the prohibitions im- 
posed by this section, as the statute has applicability to any 
and all school districts which come within the classification 
created thereby, the reasons for the classification of school 
districts are substantial and the classification is clearly 
reasonable, State ex rel. Apodaca v. New Mexico State Bd. of 
Educ., 1971-NMSC-058, 82 N.M. 558, 484 P.2d 1268. 

Community land grants. — In view of the differ- 
ence in the nature and origin of different community land 
grants, the long legislative history of enactments relating 
to control or management of the lands of specific grants, 
the fact that there is some discretion in the legislature ta 
determine in which cases special laws should: be passed, 
and in view of the special presumptions indulged in favor 
of the validity of legislation, the prohibitions against spe- 
cial legislation are not applicable to enactments relating 
to the governing or managing bodies of specific commu- 
nity land grants or to the manner in which these bodies 
exercise their powers of control, management and dis- 
position over grant lands. Board of Trustees v. Montano, 
1971-NMSC-025, 82 N.M. 340, 481 P.2d 702. 

Irrigation districts. — Laws 1919, ch. 41 (78-9-1 
NMSA 1978 et seq.), relating to irrigation districts, is a 
general law. Davy v. aaNet, 1925-NMSC-040, 31 N.M. 7, 
240 P. 482, 

Funds for eclienthon reservoirs under federal 
trust grant. — Laws 1961, ch, 181 to 183, appropriating 
funds for purpose of carrying out terms of a federal trust 
grant for the establishment of reservoirs for irrigation 
purposes do not violate this section; in carrying out the 
purposes of the trust the passage of a general law would 
be virtually impossible. State ex rel. Interstate Stream 
Comm'n v, Reynolds, 1963-NMSC-0238, 71 N.M. 389, 378 
P.2d 622. 

Arroyo Flood Control Act, — The Arroyo Flood ‘Con- 
trol Act (72-16-1 NMSA 1978 et seq.) does not violate this 
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section. Albuquerque Metro. Arroyo Flood Control Auth. v. 
Swinburne, 1964-NMSC-206, 74 N.M. 487, 394 P.2d 998. 

Former Conservancy Act. — The Conservancy Act 
(Laws 1923, ch, 140, now repealed) is a general law within 
the purview of this section. In re Proposed Middle Rio 
Grande Conservancy Dist., 1925- NMSC- 058, 31 N.M. 188, 
242 P. 683. 

Intoxicating liquors. — Laws 1919, ch. 151 (later 
repealed), relating to intoxicating liquors, was not a spe- 
cial law within prohibition of this section. State v. Foster, 
1922-NMSC-058, 28 N.M. 273, 212 P. 454. 

Larceny of livestock. — Portion of larceny statute 
(30-16-1 NMSA 1978) making it a felony to steal livestock 
regardless of the value thereof applies to all persons who 
steal livestock in this state and does not constitute spe- 
cial legislation contrary to this section. State v. Pacheco, 
1969-NMCA-127, 81 N.M. 97, 463 P.2d 521. 

Mishandling of certain animals. — Since no one 
was excluded from operation of Laws 1901, ch. 28, § 4, 
(40-4-32, 1953 Comp.), providing penalty for mishandling 
certain animals, it did not violate this section. State v. 
Brooken, 1914-NMSC-075, 19 N.M. 404, 143 P. 479, 1915B 
L.R.A 213. 

Tax for construction of read — This section does 
not prohibit enactment of special law levying tax for con- 
struction of state road, the assessment and collection be- 
ing governed by general law. Borrowdale v. Board of Cnty. 
Comm'rs, 1915-NMSC-0938, 23 N.M. 1, 163 P. 721, 1917E 
L.R.A. 456. 

Tax levies for schools. — Laws 1919, ch. 83 (since re- 
pealed), relating to tax levies for schools, was not a local 
and special law violating this section. McKinley Cnty. Bd. 
of Educ. v, State Tax Comm'n, 1922-NMSC-064, 28 N.M. 
221, 210 P. 565. 

Residency requirements for divorce. — Establish- 
ment of different residency requirements for jurisdiction 
in divorce cases involving the military than for the pop- 
ulation in general is not-violative of this section as the 
requirements have a uniform operation throughout the 
state. Crownover v. Crownover, 1954-NMSC-092, 58 N.M. 
597, 274 P.2d 127. 

Highway construction. — Construction of a Y to be- 
come part of a main trunk highway traversing the entire 
state was not violation of this section. Gallegos v. Conroy, 
1934-NMSC-007, 38 N.M. 154, 29 P.2d 334. 

Laws 1915, ch. 28, creating a designated route for a 
state highway extending into more than one county, did 
not violate this section, even though provision was made 
for working the road in one county only. Borrowdale v. 
Board of Cnty. Comm'rs, 1915-NMSC-093, 23 N.M. 1, 163 
P. 721, 1917E L.R.A 456. 

Creation of county and authorization of bond use. 
— Laws 1921, ch. 48 (4-11-1 NMSA 1978 et seq.), creating 
a county and providing for bonds in aid thereof, and autho- 
rizing use of bonds for courthouse and jail purposes with- 
out submission to vote, was not special legislation. Marti- 
nez v. Gallegos, 1922-NMSC-053, 28 N.M. 170, 210 P. 575. 

Annexation. — Sections 4-33-1 to 4-338-7 NMSA 1978, 
relating to annexation with or without a contest, do not 
violate this section. Youree v. Ellis, 1954-NMSC-002, 58 
N.M. 30, 265 P.2d 354. 

Statute (4-33-1 to 4-33-7 NMSA 1978) providing for 
change of county lines and boundaries and annexation of 
portion of county by another is available to the inhabit- 
ants of any area in state where prescribed conditions 
obtain and is therefore a general and not a special law. 
Crosthwait v. White, 1951-NMSC-0038, 55 N.M. 71, 226 
P.2d 477. 

Former Public Moneys Bill. — The "Public Moneys 
Bill" (Laws 1915, ch. 57, § 12, amended by Laws 1917, 
ch. 70,.§ 2, both since repealed) was not violative of this 
section, but was entirely general in its character, operat- 
ing in every county throughout the state with like effect. 
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State ex rel. Farmers' & Stockmen's Bank v, Romero, 
1918-NMSC-119, 24 N.M. 649, 175 P. 771. 

Limitations on suit against builders. — Sec- 
tion 37-1-27 NMSA 1978, which limits the time in which 
actions may be brought against builders, does not violate 
guarantee of equal protection and is not special legisla- 
tion under this section, since there is a rational basis 
for distinguishing between those covered by the stat- 
ute and owners and tenants (both of whom maintain a 
greater degree of control over premises) and material- 
men (who use more standardized goods). Howell v. Burk, 
1977-NMCA-077, 90 N.M. 688, 568 P.2d 214, cert. denied, 
91 N.M. 3, 569 P.2d 413. 

Limitation on appeal of tax judgment. — Laws 
1921, ch. 183, § 436 (since repealed), limiting time for ap- 
peal from tax judgment, did not violate this section. Grant 
v, State, 1929-NMSC-005, 33 N.M. 633, 275 P. 95. 

Lien priorities. — Statutes elevating special as- 
sessment liens to parity with liens for general taxes did 
not violate constitutional provision against the enact- 
ment of special or local laws. Waltom v. City of Portales, 
1938-NMSC-022, 42 N.M. 433, 81 P.2d 58. 

Suits against municipalities. — Prohibition against 
special legislation does not apply to 37-1-24 NMSA 1978, 
relating to suits against cities, towns and villages, since 
the statute is framed in general terms and operates on all 
causes of action distinguished by a reasonable classifica- 
tion. Hoover v. City of Albuquerque, 1954-NMSC-043, 58 
N.M. 250, 270 P.2d 386. 

State Bar Act. — State Bar Act (former 36-2-2 NMSA 
1978, repealed) was not void as special legislation, spe- 
cial taxation or relinquishment of indebtedness to state or 
municipality. In re Gibson, 1981-NMSC-042, 35 N.M. 550, 
4 P.2d 643, abrogated, In re Bristol, 2006-NMSC-041, 140 
N.M. 317, 142 P.3d 905. 

Constitutionality of textbook loan program. — 
The Instructional Material Law (IML), §§ 22-15-1 to -14 
NMSA 1978, in which the New Mexico public education 
department purchases textbooks that are loaned free of 
charge to public and private school students enrolled in 
first through twelfth grade and in early childhood educa- 
tion programs, does not violate Article IV, Section 31, Ar- 
ticle IX, Section 14, or Article XII, Section 3 of the New 
Mexico constitution. The textbook loan program, which 
provides a generally available public benefit to students, 
does not result in the use of public funds in support of 
private schools as prohibited by Article XII, Section 3, and 
is consistent with Article IV, Section 31, which addresses 
appropriations for educational purposes, and Article IX, 
Section 14, which limits any donation to or in aid of any 
person, association or public or private corporation. Moses 
v. Ruszkowski, 2019-NMSC-003, 

The appropriation of educational funds to pri- 
vate schools is unconstitutional. — N.M. Const., Art. 
XII, § 3 expressly prohibits the appropriation of public 
funds to sectarian, denominational or private schools. A 
public school under the control of the state can directly 
receive funds, while a private school not under the exclu- 
sive control of the state cannot receive either direct or in- 
direct support. Moses v, Skandera, 2015-NMSC-036, 367 
P.3d 838, rev'g 2015-NMCA-036, 346 P.3d 396, vacated 
sub nom. N.M. Ass'n of Non-public Sch. v. Moses, 137 8.Ct. 
2325 (2017) (mem.). 

Where petitioners filed a complaint for declaratory 
judgment against the secretary of the New Mexico pub- 
lic education department seeking a declaration that 
the state issuing instructional materials to students 
attending private schools is unconstitutional, the New 
Mexico supreme court held that the Instructional Ma- 
terial Law, §§ 22-15-1 through 22-15-14 NMSA 1978, 
in which the New Mexico public education department 
purchases and distributes instructional material to 
school districts, state institutions, and private schools 
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as agents for the benefit of eligible students, violates 
N.M. Const., Art. XII, § 8, because the constitutional 
provision expressly restricts the use of public funds 
to other than sectarian schools and expressly prohib- 
its the appropriation of educational funds to private 
schools. Moses v, Skandera, 2015-NMSC-036, 367 P.3d 
838, rev'g 2015-NMCA-086, 346 P.3d 396, vacated sub 
nom. N.M. Ass'n of Non-public Sch. v. Moses, 137 S.Ct. 
2325.(2017) (mem.), 

Furnishing of instructional material to students 
attending private schools is not an unconstitu- 
tional appropriation. — The Instructional Material 
Law (IML), 22-15-1 through 22-15-14 NMSA 1978, in 
which the New Mexico public education department pur- 
chases and distributes instructional material, to school 
districts, state institutions and private schools as agents 
for the benefit of eligible students, does not violate this 
section because under the IML, no funds are appropri- 
ated to any private school; the mere indirect or incidental 
benefit to the private schools does not violate this sec- 
tion. Moses v, Skandera, 2015-NMCA-036, cert: granted, 
2015-NMCERT-001. 

Grandfather clause in licensing act. — Provisions 
of former Real Estate Broker's License Act (Laws 1951, 
ch. 224, now repealed), requiring real estate board to issue 
a broker's license to all persons who possessed a license 
under the prior act without regard to whether or not such 
persons were competent to act as such, while at the same 
time requiring an examination of all other persons, did not 
contravene this section. State v. Spears, 1953-NMSC-033, 
57 N.M. 400, 259 P.2d 356, 39-A.L.R.2d 595. 

Special Hospital District Act. — The Special Hos- 
pital District Act (Chapter 4, Article 48A NMSA 1978) 
does not unconstitutionally delegate legislative author- 
ity. State ex rel. Angel Fire Home & Land Owners Ass'n, 
Inc. v. South Central Colfax Cnty. Special Hosp. Dist., 
1990-NMCA-072, 110 N.M. 496, 797 P.2d 285, cert. denied, 
110 N.M. 330, 795 P.2d 1022. 


Il. INVALID SPECIAL LEGISLATION. 


Establishing highway in single county. — Laws 
1921, ch, 77, establishing a state highway wholly within 
one county, violated this section. De Graftenreid v, Strong, 
1922-NMSC-031, 28 N.M. 91, 206 P. 694. 

Changing county lines. — Statute attempting to abol- 
ish Catron county and to distribute its territory between 
an existing county and a county to be created violated 
provision of this section prohibiting passage of local or 
special laws changing county lines, except in creating new 
counties. State ex rel. Dow v. Graham, 1928-NMSC-022, 33 
N.M. 504, 270 P. 897. 

Reimbursement to municipal utilities. — The 
provisions of Laws 1959, ch. 289, attempting to pro- 
vide reimbursement of relocation costs for municipally- 
owned utilities retrospectively to March 29, 1957, were 
in direct conflict with the section. State ex rel. City of Al- 
buquerque v. Lavender, 1961-NMSC-096, 69 N.M. 220, 
365 P.2d 652. 

Amendment of court rule. — Laws 1965, ch. 182, 
attempting to amend Rule 41(e), N.M.R. Civ. P. (see now 
Rule 1-041 E NMRA), to provide for dismissal of ‘actions 
not brought to conclusion within three years infringed on 
court's duties and was also void under this section and 
N.M. Const., art. IV, § 34. Southwest Underwriters v. Mon- 
toya, 1969-NMSC-027, 80 N.M. 107, 452 P.2d 176. 

Consent to particular negligence suit. — Laws 
1949, ch. 55, granting consent by state to be sued for 
personal injuries suffered by four minors because of 
negligence on part of state penitentiary employees, was 
unconstitutional as a special law inasmuch as a gen- 
eral law could have been made applicable. Vigil v. State, 
1952-NMSC-054, 56 N.M. 411, 244 P.2d 1110. 
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Laws 1947, ch. 162, allowing a particular person to 
sue the state for injuries resulting from its negligence, 
was a special law; since a general law could have been 
enacted, the act in question was void. Lucero v, New 
Mexico State Hwy. Dep't, 1951-NMSC-017, 55 N.M. 157, 
228 P.2d 945. 

Employers mutual company. — Under existing New 
Mexico case law, the legislation creating the employers 
mutual company appears to be an unconstitutional spe- 
cial law chartering or licensing an insurance company. Be- 
cause the company is intended to be operated as a private 
entity, it is not clear that the exemption from the prohibi- 
tion against special laws created by other states' courts 
for public corporations would save the legislation. 1990 
Op. Att'y Gen. No, 90-25, 

"General law" defined. 1971 Op. Att'y Gen. No. 71-74. 

Meaning of "special law". — A "special" law is a law 
relating to particular persons or things within a larger 
class. 1971 Op. Att'y Gen. No. 71-74 and 1965 Op. Att'y 
Gen. No. 65-21.. 

Special laws permissible where general law can- 
not be made. — The constitution does not forbid special 
laws; it states that no special law shall be enacted where 
a general law can be made applicable. 1971 Op. Att'y Gen. 
No. 71-74. 

Reasonable classification permissible. — Neither 
the guarantee of equal protection of the laws nor the pro- 
hibition against local or special laws denies to the legisla- 
ture the right to classify along reasonable lines. 1969 Op. 
Att'y Gen. No. 69-08. 

Some reasonable basis for the creation of a special class 
affected by a law must exist before a special law is consti- 
tutional. 1967 Op. Att'y Gen. No. 67-48. 

Appropriation for county bridge. — An appropria- 
tion to aid in the construction of a county wagon bridge 
over the Pecos river is not a special act regulating county 
affairs and is not prohibited by this section. 1912-13 Op, 
Att'y Gen. No. 18-994, 

Prescribing park locations, — Although Laws 1971, 
ch. 311, a temporary provision containing an appropria- 
tion to the state park and recreation commission (now the 
state parks division of the natural resources department) 
named specific locations where parks should be con- 
structed, all of which were within the city of Albuquerque 
or Bernalillo county, the courts' reluctance to find legisla- 
tive enactments unconstitutional or to "second-guess" the 
legislature on the need for a special law would probably 
result in a holding that this section is constitutional, even 
though it is of very narrow special interest and effect. 
1971 Op. Att'y Gen. No. 71-74. 

Qualifications for magistrates. — The requirement 
that magistrates in magistrate districts having a popula- 
tion of 100,000 persons or more be lawyers is a reason- 
able legislative classification and does not violate N.M. 
Const., art. II, § 18 or this section. 1969 Op. Att'y Gen. 
No. 69-08, 

Voluntary reappraisal program. — Laws 1966, ch. 
26 (former 72-2-21.1, 1953 Comp. et seq., relating to re- 
appraisal of property) did not violate this section, as the 
act applied equally to all counties and to all real property 
within the respective counties, and the fact that participa- 
tion by a county was optional and that certain incentives 
were offered to induce participation did not render it spe- 
cial legislation within the meaning of the constitutional 
prohibition, 1968 Op. Att'y Gen. No. 68-13, 

Age of Majority Act. — The Age of Majority Act (28- 
6-1 NMSA 1978) does not contravene this section because 
it applies to and affects alike, all persons and things of the 
same class. 1971 Op. Att'y Gen. No. 71-117. 

Watercourse name change. — There is nothing 
in this section to prevent the adoption of legislation to 
change the name of a watercourse from Whiskey Creek to 
Rio de Arenas. 1912-13 Op. Att'y Gen. No. 12-889. 
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Moral claims against state. — Moral claims against 
the state can be recognized only by the legislature; it can, 
upon proper recommendation of the governor, grant relief 
to one injured while in the employ of the state, 1923-24 
Op. Att'y Gen. No, 24-3767, 

Laws abolishing counties. — The legislature would 
be prohibited from passing a special law that would in 
effect or specifically abolish a county. When two or more 
counties consolidate under a general statute, however, 
they effectively are abolished, and a new entity would 
emerge. 1987 Op, Att'y Gen. No. 87-55. 

Community ditches in particular counties. — Sec- 
tions 73-3-1 NMSA 1978 et seq., relating to community 
ditches and made applicable only to certain counties, were 
invalid because they are in conflict with constitutional 
provision against local or special laws. 1915-16 Op. Att'y 
Gen. No. 16-1790. 

Discrimination between water right holders, — 
To provide legislatively for carriage loss allowance only 
to those with water rights within artesian conservancy 
districts unconstitutionally discriminates against 
those with water rights in areas outside of artesian dis- 
tricts, and is precisely the type of legislation which this 
section was designed to prevent, 1971 Op. Att'y Gen. 
No. 71-23. 

Changing county lines. — A new county consisting of 
all territory included in an existing county and portions 
of another cannot be created by statute, which would be 
a local or special law, for the result is to change county 
lines and not to create a new county. 1937-38 Op. Att'y 
Gen. No. 37-1531. 

Preferential placement on ballot. — Listing the in- 
cumbents first on the primary election ballot and requir- 
ing all other candidate positions to be determined by lot is 
special legislation violative of this section. 1975 Op. Att'y 
Gen. No, 75-13. 

Payment of particular account. — Passage of a 
special bill to provide for payment from public funds of 
an account for supplies sold to the state in good faith but 
in violation of the State Purchasing Act. would probably 
violate this section, which prohibits enactment of special 
laws where general law can be made applicable. 1965 Op. 
Att'y Gen. No, 65-21. 

Law reviews. — For article, "Medical Malpractice Leg- 
islation in New Mexico," see 7 N.M. L. Rev. 5 (1976-77). 

For article, "Indian Sovereignty and the Tribal Right to 
Charter a Municipality for Non-Indians: A New Perspec- 
tive for Jurisdiction on Indian Land," see 7 N.M. L. Rev. 
153 (1977), 

For note, "Annexation of Unincorporated Territory in 
New Mexico," see 6 Nat. Resources J. 83 (1966). 

For survey, "The Statute of Limitations in Medical Mal- 
practice Actions," see 6 N.M. L. Rev. 271 (1976). 

For comment, "The Use of an Information Following 
the Return of a Grand Jury No Bill: State v. Joe Nestor 
Chavez," see 10 N.M. L. Rev. 217 (1979-80). 

For article, "Separation of Powers and the Judicial Rule- 
Making Power in New Mexico: The Need for Prudential 
Restraints," see 15 N.M. L. Rev. 407 (1985). 

Am. Jur. 2d, A.L.R. and C.J.S. references. 
Jur, 2d Statutes §§ 4 to 10, 32, 

Special legislation as affected by distinction between 
political and nonpolitical nature, 50 A.L.R. 1163. 

Statute regulating banks and trust companies as spe- 
cial or class legislation, or as denying the equal protection 
of the laws, 111 A.L.R. 140. 

Construction and application of constitutional provi- 
sions against special or local laws regulating practice in 
courts of justice, 1384 A.L.R, 365. 

Workmen's Compensation Act as in violation of 
constitutional provision prohibiting special or local 
laws regulating practice in courts of justice, 1385 A.L.R. 
383. 


73 Am. 
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Moratorium statute as special legislation, 137 A.L.R. Constitutional exemption from taxation as subject to 
1880, 147 A.L:R. 1311. © legislative regulation respecting conditions of its asser- 
Constitutional provision prohibiting local or special leg- tion, 4 A.L.R.2d 744. 
islation as applied to statutes relating to juries, 155 A.L.R. Validity and construction, as to claim alleging design 
789. defects, or statute imposing time limitations upon action 
Constitutionality of statute appropriating money to re- against architect, 93 A.L.R.3d 1242. 
imburse public officer or employee for money paid or li- Validity of statutory classifications based on popula- 
ability incurred by him in consequence of breach of duty, tion - jury selection statutes, 97 A.L.R.3d 434. 
155 A.L.R. 1488. Validity of statutory classifications based on popula- 
Validity of contract by officer with public for rendition of tion - zoning, building, and land use statutes, 98 A-L.R.3d 
new or special services to be paid for in addition to regular 679. 
compensation, 159 A.L.R. 606. Validity of statutory classifications based on popula- 
What constitutes moral obligation justifying appro- tion - intoxicating liquor statutes, 100 A.L.R.3d 850. 
priation of public moneys for benefit of an individual, 172 82 C.J.S. Statutes §§ 166, 168. 
A.L.R. 1407. 


Sec. 25. [Validating unauthorized official acts; fines against officers, 
etc. | 


No law shall be enacted legalizing the unauthorized or invalid act of any officer, remitting 
any fine, penalty or judgment against any officer or validating any illegal use of public funds. 


ANNOTATIONS Encouragement or promotion of industry not in nature 


of public utility, carried on by private enterprise, as public 
Am. Jur. 2d, A.L.R. and C.J.S. references. — 73 Am. f : p P 
Jur 2d Gtatites 8 50, purpose for which tax may be imposed or public money 


Private utility, use of municipal funds, credit or power of appropriated si lavile. i! 
; ; ! Gonatitad ity of eae : 
ebb dation #4 tantarmonmenate 14 he eats onstitutionality of appropriation of public funds for 


benefit of widow or other relative of deceased public officer 


Constitutionality of statutory plan for financing or re- Oniemployad SLAM RS13197 
financing smaller political units by larger political unit, 82 C.JS aN § 21 ee 
106 A.L.R. 608. JS. 5 


Sec. 26. [Grant of franchise or privilege. ] 


The legislature shall not grant to any corporation or person, any rights, franchises, privileges, 
immunities or exemptions, which shall not, upon the same terms and under like conditions, inure 
equally to all persons or corporations; no exclusive right, franchise, privilege or immunity shall be 
granted by the legislature or any municipality in this state. 


Comparable provisions. — Utah Const., art. VI, § 28. State ex rel. State Game Comm'n v. Red River Valley Co., 
Wyoming Const,, art, III, § 27. 1945-NMSC-034, 51 N.M, 207, 182 P.2d 421, 
Limits on carrier's tort liability. — Wrongful death 
ANNOTATIONS statutes (41-2-1 to 41-2-4 NMSA 1978) which formerly 
Construction. — This section forbids the granting to placed ceiling on amount recoverable from common carri- 
any corporation or person of any rights, franchises, privi- ers but not on recovery from private persons did not vio- 
leges, immunities or exemptions which shall not inure late this section. De Soto Motor Corp. v. Stewart, 62 F.2d 
equally to all such corporations or persons. State ex rel. 914 (10th Cir, 1932). ON Gok 
Interstate Stream Comm'n v. Reynolds, 1963-NMSC-023, Use of trust funds for irrigation systems. — Appro- 
71 NM. 389, 378 P.2d 622. priation of funds from trust to state engineer for irrigation 
Garbage disposal franchise. — Constitutional purposes in systems in certain counties, pursuant to Laws 
guaranties against the granting of exclusive privileges 1961, ch. 181 to 183, did not violate this section, Interstate 
to any person or corporation do not deny to the state or Stream Comm'n v. Reynolds, 1963-NMSC-023, 71 N.M. 
municipal subdivisions the power to grant to an individ- 389, 378 P.2d 622. 
ual the exclusive privilege to collect and dispose of gar- Insurance monopoly. — Laws 1925, ch. 135, § 69, pro- 
bage as a sanitary measure. Gomez v. City of Las Vegas, hibiting more than one agent of fire insurance company 
1956-NMSC-021, 61 N.M. 27, 293 P.2d 984. in each town violated due process and special privileges 
State Bar Act. — State Bar Act (former 36+2-2 NMSA clauses of constitution, Franklin Fire Ins. Co, v. Montoya, 
1978, repealed) did not violate this section. In re Gibson, 1926-NMSC-055, 32 N.M. 88, 251 P, 390. fi 
1931-NMSC-042, 35 N.M. 550, 4 P.2d 643, abrogated, In Privilege tax and exemption. — Former 2% privilege 
re Bristol, 2006-NMSC-041, 140 N.M. 317, 142 P.3d 905, tax, previously imposed under 59-26-31 NMSA 1978, from 
Fishing and hunting privileges. — This section which qualified benefit societies were exempted did not vio- 
would be violated by treating public waters as part: of late this section; power of legislature to classify for purposes 
a privately owned enclosure under licensing statute of taxation and to impose tax in question must be conceded 
(43-301(9), 1941 Comp., repealed) which required hold- if any reasonable or sound basis can be found to sustain it. 
ers of fishing and hunting licenses to obtain owner's Sovereign Camp, W.O.W. v. Casados, 21 F, Supp. 989 (D.N.M.) 
consent before fishing or hunting upon the enclosure. aff'd, 305 U.S. 558, 59S. Ct. 79, 83 L, Ed. 352 (1938). 
316 
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_ Legislature may constitutionally limit municipal 
electric system's right to serve area. — Where the 
legislature limits a municipal electric system's right to 
serve in an area, that legislative limitation does not con- 
stitute an unconstitutional exclusive franchise in viola- 
tion of this section. Springer Elec, Coop. v, City of Raton, 
1983-NMSC-036, 99 N.M, 625, 661 P.2d 1324, 

Reimbursement of municipal utilities' relocation 
costs improper. — Provisions of Laws 1959, ch, 289, at- 
tempting to provide for reimbursement of relocation costs 
for municipally-owned utilities on primary highway sys- 
tem, retrospectively to March 29, 1957, involved an at- 
tempt to grant rights, privileges or immunities in an un- 
equal manner so as to be contrary to this section. State ex 
rel. City of Albuquerque v. Lavender, 1961-NMSC-096, 69 
N.M. 220, 365 P.2d 652, 

Private signs illegal on state fences. — An adjoin- 
ing property owner may not legally post "no trespassing," 
"no hunting" or directional signs or information signs in 
connection with his ranch upon right-of-way fences. be- 
longing to the state and erected by the state highway com- 
mission [state transportation commission]. 1953-54 Op. 
Att'y Gen. No. 54-5934. 

Rural electric cooperatives subject to regula- 
tions. — Rural electrification cooperatives are subject 
to the same regulations by the highway commission and 
the county or municipality for the use of rights-of-way as 
any other public utility, and would be subject to the penal 
features of 67-8-13 and 67-8-14 NMSA 1978, relating to 
wiring requirements. 1951-52 Op. Att'y Gen. No. 52-5624. 

Purpose. — This provision appears to be part of the de- 
termination to prevent unequal and partial legislation or 
action on the part of government, favoring certain groups 
or individuals, 1970 Op. Att'y Gen. No. 70-53. 

Beverage products franchise. — Contract giving a 
company the exclusive right to sell its beverage products 
on city premises is permissible under this section. 2000 
Op. Att'y Gen. No. 00-04. 

Franchises upheld as industry regulation. — There 
is considerable legislation which may in practice result in 
an exclusive grant or license being granted by municipali- 
ties or executive agencies of the state (e.g., public utility 
franchises, state park concessions, motor carrier certifi- 
cates, licenses to conduct parimutual horse racing); gener- 
ally, these franchises or licenses are upheld and construed 
as not violating constitutional provisions against the grant- 
ing of exclusive privileges or franchises on the basis that 
the public interest is served by the regulation of the indus- 
try and that all citizens are afforded an equal opportunity 
to receive the franchise. 1970 Op. Att'y Gen. No. 70-53: 

Award of competitive franchise reserved. — A mu- 
nicipality, as a matter of law, retains the right to grant to 
any privately operated public utility corporation a fran- 
chise to engage in direct competition with any other such 
corporation operating pursuant to franchise previously 
granted. 1957-58 Op. Att'y Gen. No. 58-236. 

Occupancy of palace by historical society as per- 
missive license. — Since statehood, occupancy by the 
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New Mexico historical society of a portion of the palace 
of the governors in Santa Fe has been in the nature of a 
tenancy or permissive license and is revocable at the dis- 
cretion of the board of directors of the museum of New 
Mexico (now replaced by the museum division of the edu- 
cational finance and cultural affairs department) since no 
special right could be properly invested in a private corpo- 
ration by law to entitle it to enjoy permanent occupancy 
of a public building under the control of the state. 1963-64 
Op. Att'y Gen. No, 64-41. 

Car rental franchise at municipal airport. — Some 
doubt exists as to the constitutionality of a municipality 
granting an exclusive franchise or concession for’a car 
rental at an airport funded with local bond money and 
federal funds; but the courts could uphold these conces- 
sions on the theory that the airport is a proprietary func- 
tion and that the exclusive concession is a managerial 
prerogative, reasonably incidental to the conduct of an 
efficient airport operation. 1970 Op, Att'y Gen. No. 70-53. 

Public printing bill. — Laws 1937, ch. 168 (former 13- 
3-1 to 13-3-5 NMSA 1978), which was commonly referred 
to as the public printing bill, was constitutional. 1937-38 
Op. Att'y Gen. 37-1704. 

Law reviews. — For survey, "The Statute of Limita- 
tions in Medical Malpractice Actions," see 6 N.M. L. Rev. 
271 (1976). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 16A_ 
Am. Jur. 2d Constitutional Law § 785. 

Special privileges, "Mothers" Pension Act, 3 A.L.R. 1233, 
88 A.L.R. 1068. 

Discrimination by degrees of punishment based upon 
age, color or sex, 3 A.L.R. 1614, 8 A.L.R, 854. 

Discrimination, degree of penalty for violating Sunday 
laws, 8 A.L.R. 566. 

Special privileges, old-age pension or assistance acts, 37 
A.L.R. 1524, 86 A.L.R. 912, 101 A.L.R. 1215. 

Population as basis of classification of water companies, 
45 A.L.R. 1170. 

License fees, discrimination against foreign corpora- 
tions in imposition of, 49 A.L.R. 726, 77 A.L.R. 1490. 

Blue Sky Laws, constitutionality of, 87 A.L.R. 45. 

Competition by grantor of nonexclusive franchise, or 
provision therefor, as violation of constitutional rights of 
franchise holder, 114 A.L.R. 192. 

Discrimination between business by Sunday laws, 119 
A.L.R. 752. 

Inclusion of different franchise rights or purposes in 
same ordinance, 127 A.L.R, 1049. 

Cooperative group furnishing service to members only, 
constitutionality of statutes as to, or of application to, of 
public utility statute, 132 A.L.R. 1496. 

Validity of governmental requirement of oath of alle- 
giance or loyalty, 18 A.L.R.2d 268. 

Discretion of court to refuse to entertain action for non- 
statutory tort occurring in another state or country, 48 
A.L.R.2d 800. 

16B C.J.S, Constitutional Law § 652. 


‘Sec. 27. [Extra or increased compensation for officers, contractors, etc. | 


No law shall be enacted giving any extra compensation to any public officer, servant, agent or 
contractor after services are rendered or contract made; nor shall the compensation of any officer be 
increased or diminished during his term of office, except as otherwise provided in this constitution. 


Cross references. — For provision prohibiting ap- 
pointment of legislators to civil office and acquisition of 
interest in certain contracts with state or municipality by 
legislator during or within one year after service of term, 
see N.M. Const., art. IV, § 28. 
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Comparable provisions. — Iowa Const., art. III, § 31. 
Wyoming Const., art. III, § 30. 
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ANNOTATIONS 
I. GENERAL CONSIDERATION. 
II. EXTRA COMPENSATION. 
III. . INCREASE OR DIMINISHMENT OF OFFICER'S 
COMPENSATION, 


I. GENERAL CONSIDERATION. 


Purpose of this section was to secure official inde- 
pendence. Dorman v. Sargent, 1915-NMSC-049, 20 N.M. 
413, 150 P. 1021, 

"Officer" defined. — A person who is elected to public 
office for a fixed and definite term and whose functions 
and duties affect the public is an officer within meaning 
of this section, without regard to whether the office is one 
created by the constitution or by the legislature. State ex 
rel. Gilbert v. Board of Comm'rs, 1924-NMSC-001, 29 N.M. 
209, 222 P. 654, 31 A.L.R. 1310. 

The constitutional prohibition against diminishing an 
officer's compensation during his term in office does not 
apply to public employees who do not hold "terms of of- 
fice". This precludes application of the provision to public 
employees such as juvenile probation officers who are not 
hired for a definite term nor particular period of time, but 
who are removable, consistent with applicable personnel 
rules, at the discretion of the appointing authority. Whitely 
v. New Mexico State Personnel Bd., 1993-NMSC-019, 115 
N.M. 308, 850 P.2d 1011. 


Il, EXTRA COMPENSATION. 


Increase in retirement benefits. — An act increas- 
ing benefits to public employees, and permitting those 
employees who had annuitant status under the 1947 act 
to participate therein provided they elected so to do by 
paying an additional lumpsum of money to the associa- 
tion does not violate New Mexico constitution as payment 
of extra compensation for services already performed, 
State ex rel. Hudgins v. Public Employees Retirement Bd., 
1954-NMSC-084, 58 N.M. 543, 273 P.2d 743. 

Pension law not to cover former employees. — 
This section precludes payment of pension to one who has 
left service of the state prior to enactment of pension law. 
State ex rel. Sena v. Trujillo, 1942-NMSC-044, 46 N.M. 
361, 129 P.2d 329. 

Payment for additional services proper. — This 
section does not prevent legislature from appropriating 
money to pay for services rendered state by a servant 
or contractor outside scope of his previous employment. 
Laws 1915, ch. 86, § 1, and Laws 1917, ch. 28, § 1, ap- 
propriating money to cover additional matter not included 
in the original appropriation, do not violate this section. 
State ex rel, Sedillo v. Sargent, 1918-NMSC-042, 24 N.M. 
333, 171 P. 790. 


Ill. INCREASE OR DIMINISHMENT OF 
OFFICER'S COMPENSATION. 


Increasing or decreasing officers' compensation 


tional insofar as it operated to increase or diminish com- 
pensation of relators, who were a county clerk, a county 
assessor and a county treasurer. State ex rel. Gilbert v. 
Board of Comm'rs, 1924-NMSC-001, 29 N.M. 209, 222 
P. 654, 31 A.L.R, 1810. 

Salary increases granted by county commissions under 
4-44-12.38 NMSA 1978, for elected officials who were in 
midterm on the date the increases took effect, violates this 
section. State ex rel. Haragan v. Harris, 1998-NMSC-043, 
126 N.M. 310, 968 P.2d 1178. 

Salary increase required by contract: — Where the 
state and the unions entered into collective bargaining 
agreements that covered salary increases for union em- 
ployees in fiscal year 2009; the state determined that the 
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legislature had not appropriated sufficient funds to cover 
the full salary increases for union employees and imple- 
mented salary increases for all employees that differed 
from those required by the agreements; after the end of 
the 2009 fiscal year, the arbitrator determined that the 
legislature had appropriated sufficient funds to cover the 
salary increases required by the agreements and that the 
state's pay package violated the terms of the agreements; 
and the arbitrator directed the state to adjust the union 
employee's salary levels for fiscal year 2010 to reflect the 
level they would have received had the salary increases 
been provided as required by the agreements, the arbitra- 
tor's award did not require an unconstitutional retroac- 
tive salary increase because the payment was compensa- 
tion that union employees were contractually entitled to 
receive under the agreements but had failed to receive 
because of the state's breach of the agreements. State v. 
AFSCME Council 18, 2012-NMCA-114, 291 P.3d 600, cert. 
granted, 2012- NMCERT-011. 

Requiring out of pocket expenditures as dimin- 
ishment of compensation. — To require of officers the 
performance of duties requiring the expenditure of ex- 
pense money out of the officer's own pocket, without re- 
imbursement, would probably run afoul of constitutional 
provision against enacting a law diminishing the compen- 
sation of officers during their term of office. State ex rel. 
Peck v. Velarde, 1935-NMSC-033, 39 N.M. 179, 43 P.2d 877. 

Compensation. — The salaries of the judges of consti- 
tutionally established courts are not subject to the consti- 
tutional prohibition against an increase in compensation 
during the term for which they were elected. 1979 Op. 
Att'y Gen. No. 79-27. 

County school superintendent is county officer, 
whose salary may not constitutionally be changed during 
his term of office. 1957-58 Op. Att'y Gen. No. 57-67. 

Police judge's salary cannot be increased during 
term of office. 1953-54 Op. Att'y Gen. No. 53-5683. 

Salary of municipal judge may not ordinarily be 
increased during the term for which he was elected. 1979 
Op. Att'y Gen. No. 79-27. 

Compensation increase justifiable only with ad- 
ditional duties. — The governing body of a municipality: 
may increase the compensation paid to a municipal judge 
during his term of office only if it also defines additional 
duties of the office. An increase in salary during the term 
for which a judge was elected would not be justified be- 
cause of increased costs of living or an anticipated increase 
in the amount of work to be done by the judge pursuant to 
his ordinary duties. 1979 Op. Att'y Gen. No. 79-27. 

Governing body may increase salary. — Subject to 
applicable law or charter, the governing body of a munici- 
pality may enact an ordinance-to increase the salary of its 
members, but members serving during the term in which 
such an ordinance is enacted cannot benefit from the in- 
crease during that term. 1981 Op. Att'y Gen. No. 81-17, 

Commissioners may not employ additional cleri- 
cal assistance for county treasurer, as the payment of 
an assistant would be a violation of this provision. 1919- 
20 Op. Att'y Gen. No. 20-2571. 

Imposition of income tax as diminishment of sal- 
ary. — The imposition of state income tax upon salaries 
of all public officers of state, having a fixed and definite 
term of office by constitution or statute, would amount to 
a reduction of their compensation and was invalid, and 
such officials who were entitled to claim exemption were 
not required to make any return of such salary, 1933-34 
Op. Att'y Gen. Nos. 34-741, 34-742, 

Effect of repeal of salary provision, — Where 
statute setting a salary for district attorneys as ex of- 
ficio juvenile court attorneys was repealed and replaced 
with a statute (part of the Children's Code) establishing 
the office of children's court attorney, which section con- 
tained no salary provision for a district attorney's service 
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as children's court attorney, district attorneys should 
continue to receive their pre-Children's Code rate until 
expiration of their terms of office. 1972 Op. Att'y Gen. 
No. 72-45. 

Deduction of juror's compensation not illegal di- 
minishment. — There would be no illegality in a plan 
which required a deduction from an employee's ordinary 
compensation in the amount of the compensation re- 
ceived for jury duty as there would be no diminishment; 
the persons affected would continue to receive in salary 
an amount equal to their regular compensation. 1975 Op. 
Att'y Gen. No. 75-33. 

Governing body of municipality may provide sal- 
ary for themselves during their term of office if there 
was no salary provided when they took office. 1969 Op. 
Att'y Gen. No. 69-02. 

This provision does not prohibit members of governing 
body from exercising the option, provided in 3-10-38 NMSA 
1978, of receiving the statutory salary, by adopting an or- 
dinance. 1969 Op. Att'y Gen. No. 69-02. 

Governing body may increase salary. — Subject to 
applicable law or charter, the governing body of a mu- 
nicipality may enact an ordinance to increase the salary 
of its members, but members serving during the term 
in which such an ordinance is enacted cannot benefit 
from the increase during that term. 1981 Op. Att'y Gen. 
No. 81-17. 

Salary increases during term of office. — An in- 
terpretation of 4-44-12.3B NMSA 1978, permitting an in- 
crease of county commissioner salaries during their terms 
of office, violates the restriction on salary changes during 
a public officer's term found under this section. 1994 Op. 
Att'y Gen, No, 94-09. 

Legislature's’ provision of salary for members 
improper. — Proposed legislation providing for a $300 
a month salary for each member of the legislature would 
probably be held unconstitutional by the courts, 1971 Op. 
Att'y Gen. No. 71-18. 

Coinciding commencement of terms and opera- 
tion of charter. — Where a county clerk, assessor and 
sheriff were elected to their respective offices in Novem- 
ber of 1968, while the county charter setting the salaries 
for these offices did not become effective until January 1, 
1969, there was no violation of this section, since the term 
of these officers did not commence until January 1, 1969, 
as provided by N.M. Const., art. XX, § 3. 1969 Op. Att'y 
Gen. No, 69-134. 

Newly appointed probate judge may receive in- 
creased salary designated for that office by legislation 
enacted by the last legislature. 1959-60 Op. Att'y Gen. 
No. 60-60. iy 

Reclassification of office. — Where a reclassification 
of a county office has been made, a reelected county: of- 
ficer may bepaid the higher salary after his reelection, 
without doing violence to this provision; after the reclas- 
sification has been made the official is not getting addi- 
tional compensation as he has new duties and is a new of- 
ficer under the new classification. 1957-58 Op. Att'y Gen. 
No. 58-45, 

Increase to statutory salary rate. — Where an 
elected county officer receives a budgeted salary less than 
the statutory salary, a subsequent increase in salary to 
the statutorily allowed salary does not violate the consti- 
tutional prohibition against salary increases because the 
officers would only be receiving what they were entitled to 
receive, 1968 Op. Att'y Gen. No. 68-60. 

Social security modification permissible. — This 
section does not prohibit the modification of the federal- 
state agreement providing for social security coverage for 
state employees. 1957-58 Op. Att'y Gen. No. 57-61. 

Use of subterfuge improper. — Constitution makers 
did not contemplate allowance of subterfuge whereby an 
incumbent would resign and be immediately reappointed, 
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thus avoiding the constitutional prohibition against salary 
increase during his term. 1953-54 Op. Att'y Gen. No. 54-5995. 

Salaries of county officers. For discussion of 
statutory and constitutional provisions as to salaries of 
county officers, including jailer, under 1915 Salary Law, 
see 1915-16 Op. Att'y Gen. No. 15-1494. 

Section to secure official independence. 1969 Op. 
Att'y Gen. No, 69-02. 

"Except as otherwise provided". — When the con- 
stitution itself says that the salary for a particular of- 
fice "shall be as prescribed by law," without any limiting 
phrase, such a provision must be construed as bringing 
the office within the "except as otherwise provided in this 
constitution" proviso of this article. 1973 Op. Att'y Gen. 
No. 78-08. 

Word "officer" herein is broadly interpreted. 1967 
Op. Att'y Gen. No. 67-02, 

"Officer" defined. — An officer is a public officer if the 
office he holds is elective for a definite and certain tenure 
in the manner provided by law and his duties affect and 
are to be exercised for the benefit of the public for a stipu- 
lated compensation paid out of the public treasury. 1967 
Op. Att'y Gen. No. 67-02, 

This provision applies to all public officers, 
whether their offices be created by the constitution or by 
the legislature, 1969 Op. Att'y Gen. No. 69-02. 

This section applies to municipal employees. 1988 
Op. Att'y Gen. No. 88-40. 

Municipal judge is public officer for purposes of 
this section. 1979 Op. Att'y Gen. No. 79-27. 

Mayors and councilmen are public officers, being 
persons elected to public office for fixed and definite terms 
whose functions and duties affect the public. 1961-62 Op. 
Att'y Gen. No. 62-85, 1981 Op. Att'y Gen. No. 81-17. 

Police judge was an "officer" under this constitu- 
tional section, and his salary could not be increased. 1967 
Op. Att'y Gen. No. 67-02. 

Deputy not an officer. — Since a deputy county of- 
ficial does not have a fixed term of office and serves at 
the pleasure of the appointing officer, the constitutional 
prohibition against increasing or decreasing a salary dur- 
ing the term of an officer does not apply to a deputy. 1959- 
60 Op. Att'y Gen. No. 59-100 and 1953-54 Op. Att'y Gen. 
No. 54-5985. 

Section applicable to agencies. — As this consti- 
tutional provision precludes the legislature itself from 
granting retroactive salary increases, the agency, depart- 
ment or commission cannot grant them. 1971 Op. Att'y 
Gen. No, 71-44. 

If the legislature itself is precluded from granting retro- 
active salary increases, it naturally follows that so too are 
all agencies, departments or institutions of state govern- 
ment. 1961-62 Op. Att'y Gen. No. 62-28. 

"Trading" tax exemptions for health care. — Re- 
peal of the state income tax exemptions for teacher pen- 
sions and public employee pensions does not remedy con- 
stitutional defects of the proposed retiree health care act 
under a theory that those exemptions would be "traded" 
for retiree health care. Those exemptions are not property 
rights, irrepealable contractual entitlements, or pension 
benefits. Hence, elimination of the favorable tax treat- 
ment for current retirees is not consideration for a multi- 
million dollar health care plan that the state proposes to 
provide them. 1990. Op. Att'y Gen. No, 90-03. 

Retroactive pay increase prohibited. — The lan- 
guage and import of this section prohibits the giving of 
retroactive pay increases to state employees. 1957-58 Op. 
Att'y Gen. No. 57-17. 

The legislature does not have the power, by an emer- 
gency appropriation, to give retroactive pay increases to 
state employees. 1957-58 Op. Att'y Gen. No. 57-17. 

Retroactive salary increases violate this section of the 
constitution. 1957-58 Op. Att'y Gen. No. 57-308. 
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The former health and social services department 
could not make retroactive payment for salary increases 
in January of 1971 which were originally authorized 
during the last six months of 1970. 1971 Op. Att'y Gen. 
No. 71-07. 

Administrative errors correctible. — Where salary 
increases for certain agency employees were required by 
state personnel board rules, but were not granted through 
a clerical or administrative error, backdating these salary 
increases to the proper date would not be the type of ret- 
roactivity prohibited by the constitution. 1971 Op. Att'y 
Gen. No, 71-44. 

It is unlawful for county hospital to give employ- 
ees discount on bills for services provided by that hospi- 
tal, 1970 Op. Att'y Gen. No. 70-39. 

Sick leave plan constitutional if contracted for. — 
A sick leave benefit plan established by contract as part of 
the compensation for services rendered would not violate 
this section, 1977 Op, Att'y Gen. No. 77-08. 

Including payment of accumulated benefits on 
retirement. — The constitution would not prohibit leg- 
islation authorizing local school boards to devise a plan of 
compensation which would include the payment of ben- 
efits to retiring employees for accumulated unused sick 
leave. The various prohibitions contained in the New Mex- 
ico constitution would not be violated so long as the ben- 
efit was, in fact, bargained for consideration in the form of 
compensation for services rendered as defined by contract 
between the employee and the local school board. 1977 Op. 
Att'y Gen. No, 77-18. 

Benefits not to be retroactive. — If a school board 
chooses to adopt, as part of a plan of compensation, bene- 
fits for unused accumulated sick leave, those benefits can- 
not be provided retroactively. This section provides that 
no law shall be enacted giving any extra compensation 
to public employees after services are rendered. 1977 Op. 
Att'y Gen. No. 77-18. 

Increase in retirement benefits, — Payment of 
matching funds by an affiliated public employer under 
former 10-11-9 NMSA 1978 for contributing service credit 
for services rendered by an employee after August 1, 1947 
and prior to the effective date of his membership in retire- 
ment association does not violate this section. 1966 Op. 
Att'y Gen. No. 66-87. 

Retroactive application of benefit improvement. 
— The provisions of a municipal ordinance which allow 
retiring employees to convert to vacation leave any sick 
leave that has been accumulated prior to retirement 
may not be applied to employees who have retired prior 
to the enactment of the ordinance. 1988 Op. Att'y Gen. 
No. 88-40. . 

If the New Mexico school for the deaf established a 
sick leave buyback policy that permitted retiring em- 
ployees to receive compensation for accrued sick leave, 
the policy could be applied to hours of sick leave accrued 
prior to the implementation of the policy. 1988 Op. Att'y 
Gen. No. 88-73. 

Contribution to retirement system based on re- 
classification. — The proposal of the corrections depart- 
ment to pay the additional retirement system contribu- 
tion of correctional officer specialists required as a result 
of their reclassification from "regular" to "state police" 
members under the public employees' retirement system 
is precluded by this section. 1981 Op. Att'y Gen. No, 81-16. 
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City council members assuming additional duties. 
— Incumbent Santa Fe city council members, unable to 
receive pay increases voted for new council members but 
who assume duties and responsibilities not assumed by all 
members, may not receive additional compensation for the 
performance of such duties. 1987 Op. Att'y Gen. No, 87-05. 

Nature of per diem payments, — Whether the pay- 
ment of per diem is additional compensation or merely 
reimbursed must be determined from the language ac- 
companying the words "per diem" and the surrounding 
circumstances, 1969 Op, Att'y Gen. No. 69-134. 

Grant in excess of contract price improper. — 
Where an-appropriation was made to the university for 
building and installing a heating plant, and a contract 
was made for less than the appropriation, which amount 
was paid the contractor who defaulted leaving unsatisfied 
claims, the legislature may not grant a sum in excess of 
the contract price, and the balance of the appropriation 
will revert to the treasury. 1925-26 Op. Att'y Gen. No. 25- 
3800. 

Recovery of improper increases. — If illegal retro- 
active salary increases have in fact been made, the public 
moneys so paid should be recovered back from the recipi- 
ents thereof, 1961-62 Op. Att'y Gen. No. 62-28. 

Increasing or decreasing officer's compensation 
prohibited. — By virtue of the provisions of this article, 
there is a definite prohibition against increasing or dimin- 
ishing the compensation of any officer during his term of 
office. 1959-60 Op. Att'y Gen. No. 59-100. 

This section would prohibit the legislature from either 
increasing or decreasing the compensation provided for in 
3-10-3 NMSA 1978, relating to compensation of governing 
bodies of noncharter municipalities, during the term of of- 
fice of those members of the governing body holding office 
at the time. 1969 Op. Att'y Gen. No. 69-02. 

Laws which have been enacted subsequent to the adop- 
tion of N.M. Const., art. X, § 1 (relating to the classifi- 
cation of counties and the salaries of county officers) in 
1923, 1927 and 1929 are unconstitutional to the extent 
that they increase or diminish the compensation of county 
officers who. have a definite and fixed tenure of office. 
1929-30 Op. Att'y Gen. No. 29-14. 

Am, Jur. 2d, A.L.R. and C.J.S, references. — 63A 
Am. Jur, 2d Public Officers and Employees §§ 439, 455, 
456, 464; 65 Am. Jur. 2d Public Works and Contracts 
§ 171. 

Per diem compensation of officers of legislature, 1 
A.L.R. 286. 

Extra compensation for past services, power of legisla- 
ture to grant, 23 A.L.R. 612. 

Operation of statute fixing public officer's salary on ba- 
sis of population or of the valuation of. the taxable prop- 
erty, as contravening a constitutional provision that the 
salary of a public officer shall not be increased or dimin- 
ished during his term, 139 A.L.R. 737. 

Validity of contract by officer with public for rendition of 
new or special services to be paid for in addition to regular 
compensation, 159 A.L.R. 606, 

Constitutional provision fixing or limiting salary of 
public officer as precluding allowance for expenses or dis- 
bursements, 5 A.L.R.2d 1182. 

67 C.J.S. Officers and Public Employees §§ 229 to 236; 
22 C.J.S. Supp. Public Contracts §§ 24, 27; 81A CJS. 
States §§ 168, 173. 


Sec. 28. [Appointment of present and former legislators to office; 
interest of legislators in contracts. ] 


No member of the legislature shall, during the term for which he was elected, be appointed to 
any civil office in the state, nor shall he within one year thereafter be appointed to any civil office 
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created, or the emoluments of which were increased during such term; nor shall any member of 
the legislature during the term for which he was elected nor within one year thereafter, be inter- 
ested directly or indirectly in any contract with the state or any municipality thereof, which was 
authorized by any law passed during such term. 


Compiler's notes. — An amendment to this section 
proposed by H.J.R. No. 3, § 1 (Laws 1961), which would 
have restricted appointment of members of the legislature 
to other civil offices and their interest in government con- 
tracts, was submitted to the people at the special election 
held on September 19, 1961, It was defeated by a vote of 
17,874 for and 31,451 against. 

An amendment to this section proposed by H.J.R, No. 3 
(Laws 2010), which would have allowed members of the legis- 
lature to be appointed to civil office if they resigned from the 
legislature prior to appointment and if the civil office had not 
been created or the emoluments of the office increased during 
the member's term in the legislature, was submitted to the 
people at the general election held on November 2, 2010. It 
was defeated by a vote of 115,923 for and 394,574 against. 

Cross references. — For provision making one hold- 
ing office of profit or trust in state, local or national gov- 
ernment at the time of qualifying ineligible to serve in the 
legislature, see N.M. Const., art. IV, § 3. 

For prohibition against receipt by or payment to legisla- 
tor of compensation for services rendered as state officer 
or employee other than that received as legislator, see 2-1- 
3, 2-1-4 NMSA 1978, 

For Governmental Conduct Act, see Chapter 10, Article 
16 NMSA 1978. 


ANNOTATIONS 


I, GENERAL CONSIDERATION. 

APPOINTMENT TO CIVIL OFFICE DURING 
TERM. 

A. IN GENERAL. 

B, PROHIBITED APPOINTMENTS. 

C, PERMITTED APPOINTMENTS, 

CIVIL OFFICE CREATED OR BENEFITTED 
DURING LEGISLATOR'S TERM. 

CONTRACTS WITH STATE OR MUNICIPALITY. 


I, GENERAL CONSIDERATION. 


Comparable provisions. — Montana Const., art. V, 
§ 9. 
Utah Const., art. VI, § 7. 
Wyoming Const., art. ITI, § 8. 


I]. APPOINTMENT TO CIVIL OFFICE 
DURING TERM. 


A. IN GENERAL. 


Section applies only to appointments and 
not to elections. State ex rel. Anaya v. McBride, 
1975-NMSC-032, 88 N.M. 244, 539 P.2d 1006. 

"Civil office". — Requirements for a civil office are: (1) 
it must be created by the constitution, by the legislature or 
through authority conferred by the legislature; (2) it must 
possess a delegation of a portion of the sovereign power of 
government, to be exercised for the benefit of the public; 
(8) its powers and duties must be directly or impliedly de- 
fined by the legislature or through legislative authority; 
(4) its duties must be performed independently and with- 
out control of a superior power, other than the law, unless 
they be those of an inferior office created or authorized 
by the legislature and placed by it under the control of 
a superior officer or body; (5) it must have some perma- 
nency or continuity and not be only temporary or occa- 
sional, State ex rel. Gibson v. Fernandez, 1936-NMSC-027, 
40 N.M. 288, 58 P.2d 1197. 
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B, PROHIBITED APPOINTMENTS. 


Section applies to appointments to the judiciary. 
State ex rel. Anaya v. McBride, 19'75-NMSC-032, 88 N.M. 
244, 539 P.2d 1006. 


C, PERMITTED APPOINTMENTS. 


Legislator may accept position as rural school 
supervisor under an act passed when he was not a 
member of the legislature. State ex rel. Baca v. Otero, 
1928-NMSC-021, 33 N.M. 310, 267 P. 68, 

School teacher and school administrator. — The 
prohibitive language of this section did not apply to a 
school teacher and a school administrator who were 
also members of the state legislature, since their respec- 
tive contracts were not "with the state" and were not 
authorized by any law passed during their respective 
terms. State ex rel. Stratton v. Roswell Indep. Schools, 
1991-NMCA-013, 111 N.M. 495, 806 P.2d 1085. 

Position of special tax attorney is not a public 
office, and quo warranto is not the proper proceeding 
to test right of an individual to hold that position while 
serving as a legislator. State ex rel. Gibson v. Fernandez, 
1936-NMSC-027, 40 N.M. 288, 58 P.2d 1197. 


Ill. CIVIL OFFICE CREATED OR BENEFITTED 
DURING LEGISLATOR'S TERM. 


Disinterestedness sought. — The reasons for ex- 
cluding persons from offices who have been concerned 
in creating them, or increasing their emoluments, are to 
take away, as far as possible, any improper bias in the 
vote of the representative, and to secure the constituents 
some solemn pledge of his disinterestedness. State ex rel. 
Anaya v. McBride, 1975-NMSC-032, 88 N.M. 244, 539 
P.2d 1006. 

"Emoluments". — Term "emoluments" does not refer 
merely to the fixed salary that is attached to an office, but 
includes such fees and compensation as the incumbent 
of the office is by law entitled to receive; in determining 
whether there has been an increase in the emoluments of 
a particular office, the various items of salary and other 
compensation which the incumbent was entitled to re- 
ceive under the statute previously in effect must be taken 
together, State ex rel. Anaya v. McBride, 1975-NMSC-0382, 
88 N.M. 244, 539 P.2d 1006. 

Increase in judicial salaries. — Argument that pro- 
hibition against. appointment of legislator during or for 
one year after term for which he was elected to civil of- 
fice, the emoluments of which were increased during that 
term, did not apply to judicial appointments because at 
the time of this section's adoption the legislature lacked 
power to increase judicial salaries was without merit. 
State ex rel. Anaya v. McBride, 1975-NMSC-032, 88 N.M. 
244, 539 P.2d 1006. 


IV, CONTRACTS WITH STATE OR MUNICIPALITY. 


Consolidation of older statutes without material 
change. — Compensation policy covering state highway 
commission [state transportation commission] employ- 
ees engaged in road building was not invalidated by fact 
that a legislator was interested in such a contract when 
the act was passed, in view of fact that statute was not 
new, but brought older statutes together with no material 
amendment. State ex rel. Maryland Cas. Co. v. State Hwy. 
Comm'n, 1984-NMSC-062, 38 N.M. 482, 35 P.2d 308. 
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Contract of employment with school district. — 
The contracts of employment made between the legisla- 
tors and a local school district for positions as a school 
instructor and a school administrator were not made 
"with the state" and thus were not prohibited by this 
section. State ex rel. Stratton v. Roswell Indep. Schools, 
1991-NMCA-013, 111.N.M. 495, 806 P.2d 1085. 

A general appropriations bill increasing the salaries 
of public school employees did not authorize the legisla- 
tors! employment contracts with a local school district as 
a school instructor and a school administrator as prohib- 
ited by this section. State ex rel. Stratton v. Roswell Indep. 
Schools, 1991-NMCA-018, 111 N.M. 495, 806 P.2d 1085. 

Provision is concerned primarily with issue of 
conflict of interest involved in serving in the legislature 
while receiving other compensation. 1969 Op. Att'y Gen. 
No. 69-111. 

"Member of legislature". — A person who has been 
elected to the legislature, but who has not qualified, is not 
a member of that body for purposes of the constitutional 
prohibition against being appointed to any other civil of- 
fice. 1961-62 Op. Att'y Gen. No. 62-145. 

A person who was elected to the New Mexico legisla- 
ture for the first time at the general election in November 
of 1962 is not a member of the legislature prior to being 
seated at the session to be convened in January, 1963. 
1961-62 Op. Att'y Gen. No. 62-145. 

‘Lieutenant governor not member of legislative 
branch. — While the lieutenant governor presides over 
the senate, he is not a member of the legislative branch of 
government, but a member of the executive department; 
hence, he is not included within the scope of this section. 
1965 Op. Att'y Gen. No, 65-229. 

Term for which elected. — In this section the phrase 
"during the term for which:he was elected" means'the en- 
tire term, unaffected by a resignation from the legislative 
office. 1969 Op. Att'y Gen. No. 69-49. 

Legislator cannot, by resigning office, remove 
himself from ban of this section, since the constitution 
phrased the restriction in the language during the term 
for which he was elected. 1972 Op. Att'y Gen. No. 72-10. 

Resignation by a member of the legislature does not af- 
fect prohibition against holding appointive civil office dur- 
ing entire term for which he was elected; to hold otherwise 
would defeat the plain intention of this constitutional pro- 
hibition, and would render the section meaningless. 1959- 
60 Op. Att'y Gen. No. 60-139. 

The prohibition of this section is applicable during the 
term for which the legislator was elected regardless of 
whether he resigns his office prior to the expiration of the 
term. A legislator may not, therefore, become eligible for 
an appointive civil office merely by resigning his position 
in the legislature. 1963-64 Op. Att'y Gen. No. 63-23: 

"Appointment" is not restricted to appointment 
by the governor or any other individual. 1970 Op. Att'y 
Gen. No. 70-02. 

Members of the mining safety terma are appointed 
within the meaning of this section. 1969 Op. Att'y Gen. 
No. 69-05. 

"Civil office" defined. 1963-64 Op. Att'y Gen. No. 68-23. 

Section applies to any civil office in the state, be it 
state, county or municipal. 1972 Op. Att'y Gen. No, 72-61. 

Requirement of taking oath does not define posi- 
tion as office. 1969 Op. Att'y Gen..No. 69-49.. 

Compensation or refusal of compensation has no 
bearing on question of whether or not a position is a 
civil office. 1969 Op. Att'y Gen. No, 69-49, 

Constitutional ban applies only to civil office cre- 
ated by state and would not apply to one created by the 
federal government. 1967 Op. Att'y Gen. No. 67-46. 

Prohibition of section would not reach "employee" 
of state as distinguished from one seeking to occupy a 
"civil office". 1957-58 Op. Att'y Gen. No. 57-40. 
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Elements distinguishing civil office from em- 
ployment are: (1) the office must be created by law; 
(2) the office must have delegated to it a portion of the 
sovereign power; (3) the powers and duties of the of- 
fice must be defined by law; (4) the duties must be per- 
formed independently of any superior control except as 
established by law; and (5) the office must have perma- 
nence and continuity. Of these elements, any or all may 
exist in the case of an ordinary employment except the 
distinctive one that the sovereign power must be vested 
in the position by the legislature. 1979 Op. Att'y Gen. 
No. 79-01. 

Legislator was not qualified to serve as justice 
of peace (now replaced by magistrate courts) during his 
term in office. 1959-60 Op. Att'y Gen. No. 59-167. 

Executive boards, agencies, institutions or de- 
partments. — It is not lawful for a legislator to serve 
on an executive board, agency, institution or department 
even though his appointment was made in the same 
manner as are appointments to standing committees 
in each house of the legislature. 1959-60 Op. Att'y Gen. 
No. 59-79. 
~ Members of the legislature may not serve on the follow- 
ing boards and commissions: livestock board, state police 
board, capitol buildings improvement commission (func- 
tions of which have now been transferred to the direc- 
tor of the property control division of the department of 
finance and administration), board of regents of El Rito 
normal school (northern New Mexico state school), state 
fair commission and miners' hospital. 1959-60 Op. Att'y 
Gen. No. 59-140. 

Position of department secretary is civil office 
within the meaning of this section. 1979 Op. Att'y Gen. 
No. 79-01. 

Appointment of a former state legislator as secretary 
of the taxation and revenue department did not violate 
this section, even though the salary for that office was in- 
creased as a result of an appropriations bill which was 
intended to adjust salaries of state employees generally 
rather than to increase the salary for a particular office or 
class of offices, 1991 Op. Att'y Gen. No. 91-03. 

Board of regents. Membership on boards of re- 
gents of New Mexico state university and northern New 
Mexico normal school.constitutes holding civil office, and 
legislators serving thereon are not legal members of these 
boards. 1959-60 Op. Att'y Gen. No, 59-93. 

School board member. — A member of the state leg- 
islature is not precluded by state law from serving as an 
elected local school board member. 1991 Op. Att'y Gen. 
No. 91-02. 

Administrative assistant. — A member of the state 
legislature is prohibited from accepting employment as an 
administrative assistant in one of the state educational 
institutions set forth in N.M. Const., art. XII, § 11. 1957- 
58 Op. Att'y Gen. No. 57-40. 

Section prohibits appointment of legislator to 
mining safety advisory board. 1969 Op. Att'y Gen. 
No. 69-05. 

Membership on board of educational finance con- 
stitutes civil office, and it is a violation of this section 
for a legislator to be a member of this board. 1959-60 Op. 
Att'y Gen. No. 59-93. 

Office of highway commissioner is "civil office" 
within the meaning of this section, 1957-58 Op. Att'y Gen. 
No, 57-20. 

River compact commission. — The position of the 
New Mexico commissioner on the Pecos river compact 
commission is a civil office within the terms of the New 
Mexico constitution and, therefore, a legislator may not be 
appointed to that office during the term of his legislative 
position. 1969 Op, Att'y Gen. No, 69-49. 

County planning and zoning board. — A state rep- 
resentative cannot legally serve as a regularly appointed 
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member of a county planning and zoning board. 1972 Op. 
Att'y Gen. No, 72-14. 

Sovereign power must be vested in position by 
legislature else it is not a public office. 1979 Op. Att'y 
Gen, No. 79-28. 

Member of state legislature may also serve as 
elected mayor of the city of Albuquerque, the prohibi- 
tions against dual office-holding being inapplicable, as the 
office of mayor is elective. 1977 Op. Att'y Gen, No..77-26. 

A person may serve both as mayor of a city and as state 
senator at the same time. 1959-60 Op. Att'y Gen. No. 60- 
24. 

It is legal for legislator to serve on city council. 
1959-60 Op. Att'y Gen. No. 59-196. 

Legislator is not disqualified from membership 
on city school board, 1912-13 Op. Att'y Gen. No. 13- 
1143. 

It is legal for a member of the New Mexico legislature 
to be a member of the municipal board of education and, 
if not on such a board now, he may be a candidate for elec- 
tion to such a municipal board of education. 1959-60 Op. 
Att'y Gen. No. 59-196. 

Legislator may accept position as high school 
supervisor. — A member of the legislature may be em- 
ployed as high school supervisor and is entitled to pay- 
ment for such services for it is merely an employment and 
not an office, and she was not such member when power 
to employ in such capacity was granted. 1931-32 Op, Att'y 
Gen, No. 31-220. 

School director. — There is a difference between the 
word "appointed" and the word "elected," and a member 
of the New Mexico legislature is eligible to hold office of 
school director by virtue of an election. 1915-16 Op. Att'y 
Gen. No. 16-1776. 

Section does not prohibit legislator's employment 
as high school teacher, since it is not an appointment to 
a "civil office". 1939-40 Op. Att'y Gen. No. 39-3082. 

University professors not civil officers. — Neither 
a teaching professor in a state university nor a retired 
person holding emeritus status is a civil officer, and such 
individuals would be eligible to run for the state legisla- 
ture. 1957-58 Op. Att'y Gen. No, 58-39. 

Member of legislature may be a notary public. 
1929-30 Op. Att'y Gen. No. 29-105. 

State legislator may serve as peanut commis- 
sioner. As the position of peanut commissioner is 
elected rather than appointed, this section does not oper- 
ate to prevent a state legislator from serving in that ca- 
pacity during a term for which he was elected. 1979 Op. 
Att'y Gen. No, 79-34. 

Office of city attorney does not qualify as "civil of- 
fice" since the city attorney's position is created and the 
duties defined by the governing board of the municipality 
and he does not possess a delegation of a portion of the 
sovereign power of the government, 1970 Op. Att'y Gen. 
No. 70-64. 

Senator may hold position of special investigator 
for district attorney. 1959-60 Op. Att'y Gen. No. 60-32. 

Office of deputy county assessor is not civil office. 
1955-56 Op. Att'y Gen. No. 56-6530. 

Advisory council to agency. — The appointment of 
a state representative to serve on the advisory council 
to the department of hospitals and institutions (now re- 
placed by the public health division of the department of 
health) does not violate this section which prohibits the 
appointment of a legislator to a civil office during the term 
to which he was elected as a legislator. 1977 Op. Att'y Gen, 
No. 77-03. 

Commission for promotion of uniform law. — A 
member of the commissioners for the promotion of uni- 
formity of legislation in the United States does not hold a 
civil office so as to disqualify him from being a member of 
the state senate. 1967 Op. Att'y Gen. No. 67-04. 
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Delegate to Western Interstate Nuclear Compact 
is not civil officer. 1970 Op. Att'y Gen. No. 70-37. 

County manager is not a civil officer. — A legislator 
may serve as a county manager during the term for which 
the legislator was elected. 1977 Op. Att'y Gen. 77-02. 

State representative may hold a county job. 1972 
Op. Att'y Gen. No. 72-60. 

This provision does not prohibit the appointment of a 
member of the legislature as an employee of a county or 
municipality as distinguished from a county or municipal 
officer, 1972 Op. Att'y Gen. No. 72-60. 

Deputy county clerk is mere employee and not 
civil officer within the contemplation of this section. 
1955-56 Op. Att'y Gen. No. 55-6235. 

Selective service director. — Holding of position of 
state selective service director by a former legislator dur- 
ing the term of office to which he was elected is not barred. 
1967 Op. Att'y Gen. No. 67-46. 

Purpose. — This section is designed to prevent a mem- 
ber of the legislature from benefitting from an act of the 
legislature of which he is a member at the expense of the 
general welfare. 1965 Op. Att'y Gen. No, 65-208. 

Disinterestedness sought. — This provision is de- 
signed to prevent a legislator from using his position as 
such to help create a civil office or increase the salary 
thereof with a view toward being appointed to the office 
as soon as his term expires, 1967 Op. Att'y Gen. No. 67-38. 

Acceptance of prior salary insufficient to remove 
bar. — Appointment of a person who was a member of 
the legislature during 1965 to 1966 to an office, the salary 
of which was increased in 1965, even where the former 
legislator agreed to take the office at the salary which was 
provided for the office prior to his service in the legisla- 
ture would probably be held illegal by the courts. 1967 Op. 
Att'y Gen. No. 67-38. 

Office established by legislature. — The appoint- 
ment of a member of the thirteenth legislature to be direc- 
tor of transportation (which office has now been replaced 
by secretary of transportation) violated this constitutional 
provision, as the thirteenth legislature had authorized 
this office..1937-38 Op. Att'y Gen. No. 37-1744, 

Section applied to appointment as department sec- 
retary. — A member of the legislature whose term expired 
on December 31, 1978, would have been elected for a term 
during which the civil offices of department secretaries 
were created under the Executive Reorganization Act (9-1-1 
to 9-1-10 NMSA 1978), and under this section such a person 
cannot be appointed as a secretary of a cabinet department 
in 1979, the year following the term in which the position of 
secretary was created. 1979 Op. Att'y Gen. No. 79-01. 

Employment on commission enforcing new tax 
law. — A member of the legislature which enacted former 
income tax law could not accept employment by former 
state tax commission which enforced it during his term 
as such member, nor within a year after his term expired. 
1933-34 Op. Att'y Gen. No. 34-711. 

Increase in judicial salary. — In view of the fact that 
a justice of the peace (now replaced by magistrate courts) 
was a civil officer, and that the emoluments of the office 
were increased during the 1918 legislature, a member 
of the legislature should not be appointed to such office. 
1914 Op. Att'y Gen. No. 14-1334. 

Establishment of indigent defense fee schedule. 
— The establishment of a fee schedule under the Indigent 
Defense Act (31-16-1 NMSA 1978 et seq.) for representa- 
tion of indigent defendants does not preclude attorney-. 
legislators who served when the act was enacted in 1965 
from being appointed and paid under that schedule. 1968 
Op. Att'y Gen. No. 68-32. 

Legislators may serve as members of commis- 
sions created by legislature and are entitled to receive 
per diem and expenses as provided by the act at the exist- 
ing rates, 1951-52 Op. Att'y Gen. No, 51-5364. 
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Illegally appointed director to recover salary and 
expenses. — Appointment of member of the legislature 
which created the position of director of the division of field 
administration was in violation of this section, and in addi- 
tion, if the position was a civil office, he could not be legally 
appointed thereto. But since he rendered services and in- 
curred expenses and was a de facto officer, no de jure direc- 
tor having been appointed, and the state received benefits 
therefrom, his claim for salary and expenses should be al- 
lowed. 1939-40 Op. Att'y Gen. No. 39-3119. 

Applicability. — Prohibition in the latter part of this 
section appears to apply only to the state and municipali- 
ties and not to counties. 1955-56 Op. Att'y Gen. No. 56- 
6530. 

Effect of Conflict of Interest Act. — The Conflict of 
Interest Act (now Governmental Conduct Act, Chapter 10, 
Article 16 NMSA 1978) does not disqualify or restrict a 
nonprofit organization's ability to enter into contracts 
with state agencies managed by a board of directors hav- 
ing as one of its members a state legislator. 1990 Op. Att'y 
Gen. No. 90-17. 

Damages authorized against violators. — A legis: 
lator and other directors of'a nonprofit organization may 
be found liable: for damages for breach of fiduciary duty if 
they intentionally enter into a contract which is invalid 
under this section. 1990 Op. Att'y Gen.No. 90-17. 

Authorization of alternative method of financing. 
— Where the power of the capitol buildings improvement 
commission (functions of which have now been transferred 
to the director of the property control division of the de- 
partment of finance and administration) to furnish capi- 
tol buildings existed since 1945, while legislation in 1965 
simply provided another method of financing for such 
purposes if the commission and the state board of finance 
decided to do so, a legislator who served in the 1965 ses- 
sion was not precluded from contracting with the state for 
capitol furnishings. 1965 Op. Att'y Gen. No. 65-208. 

Fixing of publication rates. — This. section is not 
violated by a member of the legislature who owns stock in 
a newspaper which publishes legal notices, because Laws 
1912, ch. 49 (since repealed) fixed a maximum rate for the 
publication of delinquent tax lists and legal notices al- 
ready required by law; the same is true with reference to 
the printing of forms and blanks required by Laws 1912, 
ch. 85, § 48 (17-3-7 NMSA 1978, relating to hunting and 
fishing licenses). 1912-13 Op. Att'y Gen. No. 12-916. 

State legislator as employee of private contractor. 
— A private entity, either for-profit or nonprofit, that has 
a state legislator within its organization may enter into a 
contract with the state provided that the contracting pro- 
cess is conducted in accordance with constitutional and 
statutory requirements, 2003 Op. Att'y Gen. No. 03-01. 

A legislator who complies with legislative rules is en- 
titled to receive his legislative per diem. His private sec- 
tor employ is free to determine whether it should also 
compensate him for that day's work. 2003 Op. Att'y Gen. 
No, 03-01. 

Contract of employment with school district. — A 
legislator is prohibited from entering into a contract of 
employment with a school district for one year after his 
term, if said contract was authorized by any law passed 
during his term. 1988 Op. Att'y Gen. No. 88-20. ) 

Operation of school bus route. — A:legislator is not 
barred by this section from contracting with a school bus 
district for the operation of a school bus route, authoriza- 
tion for which has been in our statutes for a great number 
of years, 1961-62 Op. Att'y Gen. No. 61-42. 

Contracts under Indigent Defense Act. — The 
attorney-legislators who served in the second session 
of the twenty-eighth legislature may continue to be ap- 
pointed to represent indigent defendants and may receive 
fees and expenses as authorized in the Indigent Defense 
Act (31-16-1 NMSA 1978 et seq.), but such attorneys 
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would be precluded from entering into a contract autho- 
rized by 31-16-9 NMSA 1978 during the year after the 
term for which they had been elected. 1968 Op. Att'y Gen. 
No. 68-32, 

Consulting services. — This section prohibits a wa- 
ter users association from contracting with a firm whose 
president and stockholder is a state legislator for consult- 
ing services in connection with a water installation proj- 
ect funded partly through a state contract authorized by 
the state legislature during the legislator's term in office. 
1991 Op. Att'y Gen. No. 91-11. 

Contract with community action agency. — A leg- 
islator contracting with a community action agency will 
have to ascertain how the agency is organized to deter- 
mine whether the prohibitions of this section will apply. 
If it is a county, county agency or a private agency, the 
contract will not be covered by the provision, but if it is a 
municipality or municipal agency, the contract will be pro- 
hibited if it was authorized by law during the legislator's 
term. 1989 Op. Att'y Gen. No. 89-34, 

Contract with municipal housing authority. — A 
municipal housing authority is designated by statute as 
an agency of a city, and this section applies to any interest 
a legislator may have-in a contract with the housing au- 
thority authorized by law sales his term. 1989 Op. Att'y 
Gen. No. 89-34. 

Surety bond for new commission. — A member of 
the legislature which created the oil and gas accounting 
commission cannot write a surety bond for that commis- 
sion. 1959-60 Op. Att'y Gen. No, 59-138. 

Enactment of procedural purchasing act not de- 
terminative event. — This section prohibits a legislator, 
for the duration of his term or for one year thereafter, from 
entering into those contracts executed pursuant to the Pub- 
lic Purchases Act which were authorized by laws enacted 
while the legislator was a member of the legislature, the 
year in which the contract was authorized, and not the year 
in which the procedural Public Purchases Act was enacted, 
being determinative. 1967 Op. Att'y Gen. No. 67-133. 

Violation of contract prohibition not criminal. 
— While this section prohibits any member of the legis- 
lature during the term for which he was elected and for 
one year thereafter from being interested directly or indi- 
rectly in any contract with the state or municipality which 
was authorized by any law passed during such term, such 
acts are not made a criminal offense. 1965 Op. Att'y Gen. 
No. 65-229. 

Injunction or invalidation proceeding appropri- 
ate. — Execution of a contract prohibited by this section 
could be enjoined by any party having legal standing; if 
the contract had already been entered into, the appropri- 
ate procedure would be to bring a civil action to invalidate 
the contract. 1965 Op. Att'y Gen. No. 65-229. 

Injunction could be brought against public officials autho- 
rized to.execute contracts on behalf of the state or to dis- 
burse public funds for violation of this section by any person 
having standing to sue. 1967 Op. Att'y Gen. No. 67-133. 

Prohibited contracts generally. — This section pre- 
cludes a nonprofit organization from entering into a con- 
tract with the state or a state agency if the organization, 
within one year of entering the contract, had as a direc- 
tor a member of the legislature and the contract was au- 
thorized during that member's term. 1990 Op. Att'y Gen. 
No. 90-17. 

A New Mexico state legislator i is not prohibited 
from serving on the board of a nonprofit organiza- 
tion that has received state contracts. — Although a 
legislator's unpaid membership on the board of directors 
of a nonprofit organization that has received state con- 
tracts is not prohibited by this section, this section may 
restrict the nonprofit's ability to enter into contracts if 
they are entered into during the legislator's term of office 
and for one year after the end of that term, if they are 
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authorized by legislation passed during the legislator's 
term, and if the legislator has a direct or indirect interest 
in the contract. 2021 Op. State Ethics Comm'n No, 2021- 
02. 

Prohibition on a legislator's ability to contract 
with a state agency. — A legislator who was a member 
of the legislature when the Small Business Recovery Act 
of 2020 (SBRA) was passed cannot, during the term for 
which he or she was elected and for one year thereafter, 
have a direct or indirect interest in a small business re- 
covery loan authorized by the SBRA, because the loans 
that the New Mexico finance authority issues under the 
SBRA are contracts, requiring the debtor qualifying busi- 
ness to repay the loan with interest under the terms of 
the loan agreement, and this section prohibits a legislator, 
during the term for which he or she was elected and for 
one year thereafter, from contracting with a state agency 
or political subdivision where the contract was authorized 
by a law passed during the legislator's term. 2021 Op. 
State Ethics Comm'n No. 2021-08. 

A business owned by a legislator may not receive 
a small business loan authorized by law during the 
legislator's term. — The Small Business Recovery Act of 
2020 and the Small Business Recovery and Stimulus Act 
of 2021 authorize small business loan contracts; this sec- 
tion prohibits a legislator from being directly or indirectly 
interested in any small business loan authorized by the 
2020 act or the 2021 act for the duration of the legislator's 
term and for one year after their term expires. 2021 Op. 
State Ethics Comm'n No. 2021-09. 
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This section does not prohibit a business owned 
by a legislator or a legislator's family from apply- 
ing for "recovery grant" funds. — This section does not 
prohibit a business owned by a legislator or a legislator's 
family from applying for or receiving a recovery grant au- 
thorized by the Local Economic Development Act (LEDA) 
to help New Mexico businesses weather the economic 
hardship due to the COVID-19 pandemic, because the 
limitations regarding a legislator's interest in contracts 
with state agencies do not apply to recovery grants autho- 
rized by the LEDA. Recovery grants under the LEDA are 
not loan contracts nor are they contracts for services, con- 
struction, or items of tangible personal property; rather, 
they are grant payments by a state agency of an allocation 
of an appropriation of general fund dollars to private busi- 
nesses. 2021 Op. State Ethics Comm'n No, 2021-08. 

Law reviews. — For comment, "Legislative Bodies - 
Conflict of Interest - Legislators Prohibited From Con- 
tracting With State," see 7 Nat. Resources J. 296 (1967). 

For article, "Separation of'Powers and the Judicial Rule- 
Making Power in New Mexico: The Need for Prudential 
Restraints," see 15 N.M. L. Rev. 407 (1985). 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 638A 
Am. Jur. 2d Public Officers and Employees §§ 64 to 86, 
338 to 347, 

Constitutional or statutory inhibition of change of com- 
pensation of public officer as applicable to one appointed 
or elected to fill vacancy, 166 A.L.R. 842. 

67 C.J.S. Officers and Public Employees §§ 24, 27 to 33, 
204, 


No law authorizing indebtedness shall be enacted which does not provide for levying a tax suf- 
ficient to pay the interest, and for the payment at maturity of the principal. 


ANNOTATIONS 


State Revenue Bond Act. — Former State Revenue 
Bond Act (Laws 1963, ch. 271, now repealed) did not vio- 
late this section. ‘State ex rel. State Park & Recreation 
Comm'n v. New Mexico State Auth., 1966-NMSC-033, 76 
N.M. 1, 411 P.2d 984, a 

Street improvement bonds. — Special street im- 
provement bonds authorized under Laws 1947, ch. 122 
(repealed) did not create a debt as contemplated by this 


section. Stone v, City of Hobbs, 1950-NMSC-032, 54 N.M. 
237, 220 P.2d 704. 

State Highway Bond Act. — This section was not vio- 
lated by the former State Highway Bond Act (Laws 1912, 
ch. 58). Catron v. Marron, 1914-NMSC-048, 19 N.M. 200, 
142 P, 380. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Public 
debt, permissive or mandatory character of legislation in 
relation to payment of, 103 A.L.R. 812. 

81A C.J,S, States § 217. 


Sec. 30. [Payments from treasury to be upon appropriations and 


warrant. | 


Except interest or other payments on the public debt, money shall be paid out of the treasury 
only upon appropriations made by the legislature. No money shall be paid therefrom except upon 
warrant drawn by the proper officer. Every law making an appropriation shall distinctly specify 
the sum appropriated and the object to which it is to be applied. 


Cross references. — For limitations on subjects to be 
embraced in general appropriation bills, and provision 
that other appropriations should, be made by separate 
bills, see N.M. Const., art. IV, § 16. 

Comparable provisions. — Wyoming Const., art. ITI, 
§ 35. 


_ ANNOTATIONS 


Provision is designed to insure legislative control 
of public purse. Gamble v. Velarde, 1932-NMSC-048, 36 
N.M. 262, 13 P.2d 559. 
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Construction. — The constitutional limitation upon 
legislative power and practice should receive a reason- 
able construction with a view to effectuate their sound 
purpose, without unnecessarily or arbitrarily hampering 
legislation. Gamble v. Velarde, 19382-NMSC-048, 36 N.M. 
262, 13 P.2d 559, 

Section prohibits expenditure of money unless 
appropriated by legislature, and an appropriation 
act is required to fix the amount and object of expendi- 
ture, State ex rel. Constitutional Convention v. Evans, 
1969-NMSC-139, 80 N.M. 720, 460 P.2d 250. 
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Salary provisions as continuing appropriations. 
— Where the constitution creates an office and prescribes 
the salary for it, the necessity for legislative appropria- 
tion is dispensed with on the ground that such a provision 
in a constitution is proprio, vigore an appropriation; this 
rule has been extended to a general law fixing the amount 
of salary of a public officer, and prescribing its payment 
at particular periods. State ex rel. Fornoff v. Sargent, 
1913-NMSC-074, 18 N.M. 272, 136 P. 602. 

Laws 1915, ch. 59, creating the office of state traveling 
auditor (since abolished) and fixing his salary, in connec- 
tion with Laws 1889, ch. 32, §§ 2 and 3 (since repealed) and 
Laws 1897, § 2597, amounted to a continuing appropria- 
tion for such salary. Dorman v. Sargent, 1915-NMSC-049, 
20 N.M. 418, 150 P. 1021. 

Laws 1905, ch. 5 (since repealed) which created the office 
of the superintendent of insurance and provided a perma- 
nent salary for him, amounted to a continuing appropria- 
. tion out of the insurance fund and required no subsequent 
appropriations by the legislature. State ex rel. Chavez v. 
Sargent, 1914-NMSC-018, 18 N.M. 627, 139 P. 144. 

There is considerable doubt as to validity of setting a 
salary in the appropriation bill, which is different than 
that provided for in a specific statute. Thompson v. Legis- 
lative Audit Comm'n, 1968-NMSC-184, 79 N.M. 698, 448 
P.2d 799. 

Withdrawal of contributions only proper upon 
appropriation. — Although there may be no legislation 
conferring upon the state board of public accountants au- 
thority to solicit voluntary contributions from its mem- 
bers, once such contributions are deposited in the state 
treasury, where they become commingled with other 
funds of the board, they can only be withdrawn through 
appropriations made by the legislature upon warrants 
drawn by the proper officer. New Mexico State Bd. of Pub. 
Accountancy v. Grant, 1956-NMSC-068, 61 N.M. 287, 299 
P.2d 464, 

Refunds unlawful. — Former 19-1-15 NMSA 1978, 
relating to erroneous payments on lease or sale of state 
lands, violated this section insofar as it assumes to autho- 
rize repayments of moneys covered into the treasury and 
funded, as the property of the state, on the mere say-so of 
an administrative officer. McAdoo Petroleum Corp. v. Pan- 
key, 1930-NMSC-100, 35 N.M. 246, 294 P. 322. 

Excise tax refund provisions valid. — Laws 
1931, ch. 31 (former 64-26-31, 1953 Comp. et seq.), re- 
lating to refund of certain gasoline excise tax funds, 
sufficiently complied with provisions of this section, 
Gamble v. Velarde, 19832-NMSC-048, 36 N.M. 262, 13 
P.2d 559. 

Appropriation to constitutional convention. 
Expenditure of funds which had been appropriated to 
the constitutional convention could not be directed or 
controlled by the president thereof. State ex rel. Constitu- 
tional Convention v. Evans, 1969-NMSC-139, 80 N.M. 720, 
460 P.2d 250, 

Appropriation is only statement of maximum 
which may be spent. State ex rel. Constitutional Conven- 
tion v. Evans, 1969-NMSC-139, 80 N,M., 720, 460 P.2d 250. 

Mandamus for drawing of warrant denied. — An 
irrigation district has no clear legal right to draw on in- 
come from land grant by congress, the use of which was 
limited to establishment of reservoirs and hydraulic en- 
gineering, and mandamus directed to the drawing of war- 
rant thereon will be denied. Carson Reclamation Dist. v. 
Vigil, 1926-NMSC-019, 31 N.M. 402, 246 P. 907. 

Complaint to recover fees, — In action to recover 
license plate fees, complaint not charging that fees were 
collected for or on behalf of state or that they had been 
turned over to state treasurer was not defective for failing 
to show that an appropriation had been made by the leg- 
islature for refund of moneys collected. Lord v. Gallegos, 
1942-NMSC-021, 46 N.M. 221, 126 P.2d 290. 
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Provision is designed to insure legislative control 
of public purse. 1967 Op. Att'y Gen. No. 67-108. 

This constitutional provision is directed toward 
state's money in treasury and its purpose is to insure 
legislative control and to exclude executive control over 
the purse strings of the state. 1965 Op. Att'y Gen. No. 65- 
151. 

Applicability. — Provisions of this section are not ap- 
plicable in instances where the funds are not paid out 
of the treasury by appropriation. 1961-62 Op, Att'y Gen. 
No, 62-88. 

Federal funds in suspense accounts not affected. 
— New Mexico may accept federal matching funds which 
are eventually to be paid to charitable or benevolent in- 
stitutions, which moneys, under 6-10-38 NMSA 1978, are 
put in suspense accounts and not deposited in the state 
treasury, without violating this section, since this money 
never becomes money of the state. 1967 Op. Att'y Gen. 
No. 67-07. 

Section inapplicable to agency's disposition of 
appropriation. — This section imposes limits on the leg- 
islature's power to appropriate money and the treasurer's 
power to disburse it, but has nothing to do with an admin- 
istrative agency's disposition of its appropriation. 1975 
Op. Att'y Gen. No. 75-10. 

Appropriations required. — To specify a purpose 
or use; for public funds, the legislature is required by the 
constitution to prescribe the amount appropriated and 
the object to which it is to be applied. 1972 Op. Att'y Gen. 
No, 72-15. 

With exception of payment on public debt, no money can 
be paid out of state treasury except upon appropriation 
made by legislature, 1931-32 Op. Att'y Gen. No. 31-75. 

Appropriation for refund of erroneous payments. 
— The constitutional provision has been held by the court 
to prohibit the payment of any moneys out of the state 
treasury except upon appropriation, even though the 
moneys were erroneously paid to the state of New Mexico. 
1955-56 Op. Att'y Gen. No. 56-6477, 

Governor may not spend revenue-sharing funds 
without legislative appropriation. 1973 Op. Att'y 
Gen. No. 73-09, 

Contributions by universities to executive de- 
partment salaries. — Contributions by state universi- 
ties to executive department officer salaries are consistent 
with the New Mexico constitution only if the legislature 
appropriated the contributions for that purpose or if the 
contributions are paid in exchange for services the cabinet 
officers perform for the universities. 2007 Op. Att'y Gen. 
No. 07-06. 

Encumbrance of unappropriated sums improper. 
— A state agency may not undertake to legally obligate 
itself or the state to pay sums by contract beyond such 
amounts as are currently appropriated to such agency, nor 
may it purport in any manner to bind future legislatures 
to provide appropriations for payment of rentals for such 
public body. 1963-64 Op. Att'y Gen. No. 64-74. 

Pledging of current funds for subsequent years | 
not permissible. — The pledging of funds for one fiscal 
year to meet obligations of one or more subsequent fiscal 
years in order to prevent a reversion pursuant to specific 
language in the general appropriations act would violate 
this constitutional appropriation requiring legislative ap- 
propriations. 1967 Op. Att'y Gen. No. 67-71. 

Restrictions on term of agency lease. — In the ab- 
sence of express statutory provision otherwise providing, 
a state agency, department, bureau or commission may 
enter into a lease for rental of office space or other similar 
facilities only for such period of time as there exists leg- 
islative appropriations or other funds which are available 
to cover rental payments which will become legally due 
under the provisions of the lease contract. 1963-64 Op. 
Att'y Gen. No. 64-74. 
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A lease contract can be entered into by a state agency, 
department, bureau or commission for longer than the pe- 
riod of time for which the legislature has made appropria- 
tions or other funds available only if it expressly provides 
that the public body is under no obligation to continue 
such contract or to pay rental sums if legislative appropri- 
ations are not available or if the legislature by subsequent 
enactment restricts, reorganizes or abolishes such agency. 
1963-64 Op. Att'y Gen. No. 64-74. 

Authority required for tax refund. — An overpayment 
of a succession tax may not be refunded except on authority 
of the legislature. 1929-30 Op. Att'y Gen. No. 30-105. 

Refunds unlawful. — In the absence of a specific 
refund statute in the act creating the state bank exam- 
iner (now director of the financial institutions division 
of the commerce and industry department), his refund 
of a registration fee would be in contravention of this 
section and therefore unlawful. 1957-58 Op. Att'y Gen. 
No. 58-165. 

Refund of nomination fees by state fair permis- 
sible. — A refund by the New Mexico state fair of nomi- 
nation fees paid for the 1965 and 1966 New Mexico 
thoroughbred and quarter horse futurities upon the inad- 
vertent nomination of certain ineligible race horses would 
not violate this section, as the fees had been deposited in 
a trust account, and had never reached the state treasury, 
and furthermore, the state fair had received this money 
not as fees paid to a state agency but as fees paid to a li- 
censee of the state racing commission. 1965 Op, Att'y Gen. 
No. 65-151. 

Correction of clerical error not improper. — 
Where the crediting of $677.35, which was really federal 
and not state money, to the general fund instead of to the 
vocational rehabilitation account was a clerical error, it 
could be corrected without violation of this section. 1963- 
64 Op. Att'y Gen. No. 64-04. 

Appropriations to specify sums and objects. — It 
is axiomatic that under this section of the constitution 
money may be paid out of the treasury only upon appro- 
priation made by the legislature, and that every appro- 
priation law must distinctly specify the sum appropriated 
and the object to which it is to be applied. 1957-58 Op. 
Att'y Gen. No. 58-08. 

Aligned with the power over appropriating funds to the 
state treasury for the operation of the state government 
is the authority to designate and specify how these funds 
will be spent. 1968 Op. Att'y Gen. No. 68-64. 

Object of appropriation sufficiently specific. — 
Appropriation to state board of finance "for emergencies 
and necessary expenses affecting the public welfare" suffi- 
ciently specified the object of the appropriation; the legis- 
lature itself performed the legislative duty of making the 
appropriation and delegated to the state board of finance 
the power to make the factual determination on which 
disbursement of the appropriated fund hinges. 1959-60 
Op. Att'y Gen. No. 59-79. 

Specified purposes. controlling. — Funds which 
have been appropriated to an agency may be expended 
only for the purpose or object specified in the appropria- 
tion. 1957-58 Op. Att'y Gen, No. 57-305. 

Funds appropriated by the legislature to be used for 
acquisition of land and planning expenses for long- 
range capitol grounds and building improvement may 
not be used for the purpose of supervision, salvage 
planning, maintenance and protection of the old peni- 
tentiary buildings and site, 1957-58 Op. Att'y Gen. 
No. 57-305. 

Bonds issued for airport other than the one speci- 
fied. — Where the legislature clearly and unambiguously 
authorized issuance of severance tax bonds to enlarge 
the facilities of an existing airport in Questa, those bonds 
could not be used for a new airport at a site different from 
the existing airport. 1988 Op. Att'y Gen. No. 88-46. 


LEGISLATIVE DEPARTMENT 


327 


Art. IV, § 30 


Transfer between general and specific accounts 
must be authorized. — Public moneys cannot lawfully 
be transferred from the general appropriation account to 
a separate or specific fund unless authorized by statute. 
1937-38 Op. Att'y Gen. No. 37-1668. 

Transfers between line items not permissible. 
— The state highway commission [state transporta- 
tion commission] may not take money appropriated by 
the legislature for one specific purpose and transfer it 
to another legislative line item for another purpose, if 
the total amount appropriated for one category would 
thereby be increased at the expense of the total for an- 
other category; if such a procedure were followed without 
legislative authorization therefor, it would permit the 
use of moneys for a purpose not authorized by the leg- 
islature when it made the appropriation. 1967 Op. Att'y 
Gen. No. 67-108. 

Object of highway appropriations. — The policy- 
making power with reference to state highways and 
public roads formerly held by the legislature is now 
in the state highway commission [state transporta- 
tion commission], but the legislature still retains the 
responsibility for designating the object to which ap- 
propriations are to be applied. 1951-52 Op. Att'y Gen. 
No. 52-5591. 

Control of highway expenditures. Neither the 
state board of finance nor the governor can exercise any 
control over expenditure of highway funds. 1951-52 Op. 
Att'y Gen. No, 52-5588. 

State board of finance cannot alter specific ap- 
propriations in the absence of statutory or constitu- 
tional authorization. 1947-48 Op. Att'y Gen. No. 48- 
5129. 

Advance determination of exact expenditure un- 
necessary. — The fact that the sum appropriated must 
be distinctly specified does not mean that the sum to be 
expended must be accurately determined in advance, but 
only that a maximum amount or limit be fixed. 1959-60 
Op. Att'y Gen. No, 59-181. 

Investment of trust proceeds controlled by En- 
abling Act. — The state treasurer is authorized to pay, 
out of the proceeds of the trust lands granted by § 10 of 
the Enabling Act, the necessary and reasonable costs of 
investment of the same, and this section cannot be con- 
strued so as to prohibit such actions; hence, investment of 
such funds in federal housing administration mortgages 
was not prohibited on grounds that no appropriation 
had been made to pay the one-half of one percent service 
charge essential for purchase of such mortgages, 1953-54 
Op. Att'y Gen. No. 53-5788. 

Am. Jur. 2d, A.L.R. and C.J.S. references. 
Am. Jur. 2d Public Funds 8§ 36 to 48: 

Liability for work done or materials furnished, etc., for 
state or federal governments in excess of appropriations, 
19 A.L.R. 408. 

Budget provisions of constitution or statute in relation 
to appropriation of state funds, 40 A.L.R. 1067. 

Mandamus to compel appropriation for payment of sal- 
ary of public officer or employee, 81 A.L.R. 1253. 

Taxes illegally or erroneously exacted, constitutional- 
ity of statute providing for refund of, without providing 
means to pay it, 98 A.L.R. 289. 

Unemployment insurance legislation, validity of provi- 
sions of, as to appropriations, 100 A.L.R. 697, 106 A.L.R. 
243, 108 A.L.R. 618, 109 A.L.R. 1346, 118 A.L.R. 1220, 121 
A.L.R. 1002. 

Reimbursement of public officer or employee for 
money paid or liability incurred by him in consequence 
of breach of duty, validity of appropriation for, 155 
A.L.R. 1438. ; 

Statutory provisions creating office and fixing salary as 
continuing appropriation, 164 A.L.R. 928. 

81A C.J.S. States §§ 230 to 240, 242 to 244. 
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Sec. 31. [Appropriations for charitable, educational, etc., purposes.] 


No appropriation shall be made for charitable, educational or other benevolent purposes to any 
person, corporation, association, institution or community, not under the absolute control of the 
state, but the legislature may, in its discretion, make appropriations for the charitable institutions 
and hospitals, for the maintenance of which annual appropriations were made by the legislative 


assembly of nineteen hundred and nine. 


Cross references. — For constitutional provision pro- 
hibiting the giving of any extra compensation to public of- 
ficers, etc., see N.M. Const., art. IV, § 27. 

For provision prohibiting donations by the state or its 
subdivisions to any person or private enterprise, see N.M. 
Const,., art. IX, § 14. 

Comparable provisions. — Montana Const., art. V, 
§ 11. 


ANNOTATIONS 


Constitutional provision construed. N.M. 
Const., art. IV, § 31 imposes limits on the legislature's 
authority to appropriate money. Moses v. Ruszkowski, 
2019-NMSC-003. 

Textbook loan program. — The Instructional Mate- 
rial Law (IML), §§ 22-15-1 to -14 NMSA 1978, in which 
the New Mexico public education department (depart- 
ment) purchases textbooks that are loaned free of charge 
to public and. private school students enrolled in first 
through twelfth grade and in early childhood education 
programs, does not violate N.M. Const., art. IV, 8 31, be- 
cause under the IML, appropriations are made only to 
the department, the department is an executive agency 
established by the New Mexico constitution and is under 
the absolute control of the state; and the IML does not re- 
sult in an appropriation to any person or entity not under 
the absolute control of the state as prohibited by Article 
IV, section 31. Moses v. Ruszkowski, 2019-NMSC-0038. 

Increase in retirement benefits. — Provision of Laws 
19538, ch. 162 (Public Employees Retirement Act, Chap- 
ter 10, Article 11 NMSA 1978), which permitted those em- 
ployees who had annuitant status under the 1947 act to 
participate therein provided they elected so to do by pay- 
ing an additional lump sum to the association equivalent 
to one and one-half percent of the total salary received 
during the last five years immediately preceding retire- 
ment, does not violate this section. State ex rel. Hudgins 
v. Public Employees' Retirement Bd., 1954-NMSC-084, 58 
N.M. 548, 273 P.2d 743. 

Irrigation projects. — Appropriations pee Laws 
1961, chs. 181, 182 and 183 are not, nor do they appear on 
their face to be, for charitable, educational or other benevo- 
lent purposes; making permanent water sources available 
for irrigation purposes throughout the state is an economic 
necessity, and the fact that nonprofit organizations may 
incidentally benefit from the appropriations made to the 
state engineer, who has absolute control of their expendi- 
ture, does not put them within the classifications of this 
section, State ex rel. Interstate Stream Comm'n v, Reyn- 
olds, 1963-NMSC-023, 71 N.M. 389, 378 P.2d 622. 

State Bar Act. — State Bar Act (former 36-2-2 NMSA 
1978, repealed) did not violate this.section. In re Gibson, 
1931-NMSC-042, 35 N.M, 550, 4 P.2d 648, abrogated, In 
re Bristol, 2006-NMSC-041, 140 N.M. 317, 142 P.3d 905. 

County fairs. — Laws 1918, ch. 51, regarding appro- 
priations by counties to their fairs, contravened this sec- 
tion, Harrington v. Atteberry, 1915-NMSC-058, 21 N.M. 
50, 153 P. 1041. 

Applicability. — This section imposes limits on the 
legislature's power to appropriate money and the trea- 
surer's power to disburse it; it has nothing to do with an 
administrative agency's disposition of its appropriation, 


nor does it have any application to a department's admin- 
istration of federal or nonstate moneys. 1975 Op, Att'y 
Gen, No. 75-10. 

Bill appropriating state funds to state fair is con- 
stitutional, for such fair is an instrumentality and under 
the control of the state. 1937-38 Op. Att'y Gen. No. 37-1560, 

Armory. — Proposal to obtain an appropriation of 
funds to the state armory board, a creature of the state 
and under its absolute control, and to apply such appro- 
priation to the construction of an armory involved no in- 
fraction of this section, 1957-58 Op. Att'y Gen. No. 58-235. 

Irrigation projects. — The fact that others may inci- 
dentally benefit from the appropriations made to the state 
engineer, who has absolute control over their expenditure, 
does not put them within the classifications of this sec- 
tion, 1979 Op. Att'y Gen. No, 79-07. 

Park and recreation commission. — Appropriation 
to the park and recreation commission (now state parks 
division of the natural resources department), a state ex- 
ecutive body, under the "absolute control" of the state, was 
not unconstitutional; argument that groups not under 
state control would get the benefit of the appropriation 
was irrelevant so long as the appropriation was placed in 
the hands and under the control of a state official. 1971 
Op. Att'y Gen. No, 71-74. 

Contributing service credit payments, — Payment 
of matching funds by an affiliated public employer for an 
employee's contributing service credit for services rendered 
after August 1, 1947, and prior to the effective date of his 
membership in the public employees retirement associa- 
tion, pursuant to former 10-11-9 NMSA 1978, would not 
violate this section. 1966 Op. Att'y Gen. No. 66-87, 

Sick leave benefits. — This section would not pro- 
hibit legislation authorizing local school boards to devise 
a plan of compensation which would include the pay- 
ment of benefits to retiring employees for accumulated, 
unused sick leave, so long as such benefits were, in fact, 
bargained for consideration in the form of compensation 
for services rendered as defined by contract between the 


’ employee and the local school board. 1977 Op. Att'y Gen. 
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No. 77-18. 

If the basis for a program of sick leave benefits for 
school employees is neither charitable nor benevolent 
but rather compensation for services rendered, then the 
prohibition of this section would not apply. 1977 Op. Att'y 
Gen. No, 77-08. 

Private organization. — This section prohibits the 
use of public funds for the purpose of supporting any pri- 
vate organization. 1955-56 Op. Att'y Gen. No. 56-6426. 

Private corporation. — Any appropriation to a pri- 
vate corporation whether directly or indirectly made 
would clearly be violative of constitutional provisions. 
1963-64 Op. Att'y Gen. No. 64-41. 

Privately owned county hospital. — County funds 
may not be donated to a county hospital owned by a pri- 
vate corporation. 1929-30 Op. Att'y Gen. No. 29-61. 

County hospital run by private lessee. — The evi- 
dent purpose of Laws 1955, ch. 224 (former 4-48-11, 4-48-14 
NMSA 1978) was to provide a means by which a county op- 
erating a hospital itself could pay for such operation; for the 
county commissioners to use funds authorized thereby for 
support and maintenance of a hospital owned by the county 
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but leased to a private organization would be in direct viola- 
tion of this section. 1955-56 Op. Att'y Gen. No. 56-6426. 

Public moneys may not be used in aid of denomi- 
national schools, and only for such benevolent purposes 
as were aided in Laws 1909, ch. 127, § 7 (since repealed). 
1914 Op. Att'y Gen. No. 14-1344. 

This section would be violated if public money was dis- 
bursed to nonpublic schools in order to purchase secular 
education service. 1969 Op. Att'y Gen. No. 69-06. 

Vouchers for private school education. — Tuition as- 
sistance in the form of vouchers for private education may 
violate this provision, although the New Mexico Supreme 
Court has suggested that a constitutional issue is not raised 
if appropriations are made to a state agency, which in turn 
disburses the money, 1999 Op. Att'y Gen. No. 99-01. 

Grants to defray tuition costs. — A bill providing 
that a sum of money be appropriated to the board of edu- 
cational finance for allocation as grants to students for 
the purpose of defraying tuition costs at private colleges 
and universities may not violate this section because the 
legislative appropriation is not made to the students but 
to the board of educational finance, a state agency which 
would control the expenditure of the appropriation. 1979 
Op. Att'y Gen. No. 79-07. 

Hay purchase contributions. — Since assistance un- 
der the emergency roughage program was not limited to 
paupers or even to those who were in danger of becom- 
ing such, this section prohibits the state's contribution 
of $2.50 per ton toward the purchase of hay, 1957-58 Op. 
Att'y Gen. No. 57-62, 

Historical society. — The state may not properly ap- 
propriate public moneys to the use and benefit of the his- 
torical society of New Mexico, a private corporation. 1963- 
64 Op. Att'y Gen. No. 64-41. 
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Federal matching funds in suspense accounts, 
— New Mexico may accept federal matching funds even- 
tually to be paid to charitable or benevolent institutions 
where under 6-10-3 NMSA 1978 the moneys are put in 
suspense accounts and not deposited in the state treasury. 
1967 Op. Att'y Gen. No. 67-07. 

Law reviews. — For student symposium, "Constitu- 
tional Revision - State Aid to Private Enterprise in New 
Mexico," see 9 Nat. Resources J. 457 (1969). 

For 1986-88 survey of New Mexico law of real property, 
19 N.M. L. Rev. 751 (1990). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 63A 
Am, Jur. 2d Public Funds §§ 68, 69, 71. 

Purpose, particularity of specification of, required in ap- 
propriation bill, 20 A.L.R. 981. 

Contract to pay for services or reimburse expenditures 
as within constitutional inhibition of aid to sectarian in- 
stitutions, 22 A.L.R. 1819, 55 A.L.R. 320. 

Pension to one who had left service of state prior to en- 
actment of pension statute as violating constitutional pro- 
hibition of appropriation for benevolent purposes to any 
person not under absolute control of state, 142 A.L.R. 938. 

Releasing public school pupils from attendance for pur- 
pose of attending religious education classes as use of 
public money for sectarian purpose, 2 A.L.R.2d 1371. 

Use of public school premises for religious purposes 
during nonschool time, 79 A.L.R.2d 1148. 

Public payment of tuition, scholarship or the like to sec- 
tarian school, 81 A.L.R.2d 1309. 

Use of public money for furnishing free textbooks to sec- 
tarian school or student therein, 98 A.L.R.2d 986. 

81A C.J.S. States §§ 204 to 208, 211. 


Sec. 32. [Remission of debts due state or municipalities. | 


No obligation or liability of any person, association or corporation held or owned by or owing to 
the state, or any municipal corporation therein, shall ever be exchanged, transferred, remitted, 
released, postponed or in any way diminished by the legislature, nor shall any such obligation or 
liability be extinguished except by the payment thereof into the proper treasury, or by proper pro- 
ceeding in court. Provided that the obligations created by Special Session Laws 1955, Chapter 5, 
running to the state or any of its agencies, remaining unpaid on the effective date of this amend- 
ment are void. (As amended November 4, 1958.) 


The 1958 amendment, which was proposed by H.J.R. 
No. 1 (Laws 1957) and adopted at the general election 
held on November 4, 1958, with a vote of 58,347 for and 
28,802 against, added the second sentence. 

Compiler's notes. — Laws 1955 (S.S.), ch. 5, which 
provided for the recovery of public assistance payments 
via claims against recipients’ estates and liens against 
their realty, was repealed by Laws 1957, ch. 56, § 1. 

Comparable provisions. — Wyoming Const., art. III, 
§ 40, 


ANNOTATIONS 


District attorney's authority to settle tax suits 
is not restrained by this section. State v. State Inv. Co., 
1925-NMSC-017, 30 N.M. 491, 239 P. 741. 

The trial court erred in declining to lend approval to stip- 
ulation of settlement entered into by the attorney general 
prior to entry of judgment in declaratory judgment suit 
relating to assessment of emergency school taxes against 
insurance adjusters. Lyle v, Luna, 1959-NMSC-042, 65 
N.M. 429, 338 P.2d 1060. 

Tax lien dischargeable. — Laws 1921, ch. 133, § 474, 
offended this section insofar as it attempted to discharge 
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personal liability for taxes duly assessed, or barred suit 
therefor, but not insofar as it discharged the lien of taxes, 
State v. Montoya, 1927-NMSC-033, 32 N.M. 314, 255 
P. 634. 

Extension of tax sale redemption period permis- 
sible. — Laws 1913, ch. 84, § 38 (repealed), extending the 
time for redemption from tax sales made to the county, did 
not violate this section. Lewis v, Tipton, 1924-NMSC-010, 
29 N.M. 269, 222 P. 661. 

Head of family and veteran exemptions, — The 
amendment of N.M. Const., art. VIII, § 5, in 1921 ef- 
fected an exception to this section to the extent that the 
legislature is authorized to exempt the qualified prop- 
erty from a tax already a fixed liability or obligation, 
but this right to exempt did not extend to accrued road 
taxes. Asplund v. Alarid, 1923-NMSC-079, 29 N.M. 129, 
219 P. 786. 

Poll tax. — Laws 19238, ch. 148, §§ 621 and 622 (since 
repealed), making poll tax applicable to women, was inop- 
erative for the year 1923 because of this section. Board of 
Educ, v. McRae, 1923-NMSC-074, 29 N.M. 85, 218 P. 346. 

Constitutional provision construed. — The first 
clause of N.M. Const. Art. IV, Sec. 32 restricts only the 
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legislature from diminishing obligations owed to the 
state. Hem v. Toyota Motor Corp., 2015-NMSC-024, over- 
ruling in part Gutierrez v. Gutierrez, 1983-NMSC-016, 99 
N.M. 338, 657 P.2d 1182. 

In interpleader proceeding, where plaintiff's initial at- 
torney agreed to give up his statutory priority-over set- 
tlement funds, so the university of New Mexico hospital 
(UNMH) would be paid first, in exchange for the hospi- 
tal agreeing to accept a lesser amount for plaintiff's out- 
standing medical bills, the New Mexico supreme court 
held that the first clause of N.M. Const. Art. IV, Sec. 32 
is strictly a limitation on the legislature, and UNMH, as 
a state hospital, is not constitutionally prohibited from 
reducing undisputed obligations with patient-debtors. 
Hem v. Toyota Motor Corp., 2015-NMSC-024, overruling 
in part Gutierrez v. Gutierrez, 1983-NMSC-016, 99 N.M. 
333, 657 P.2d 1182. 

Hospital cannot accept part payment as satisfac- 
tion. — The New Mexico constitution prohibits a pub- 
lic hospital from accepting payment of less than the full 
amount of an undisputed legal obligation as a satisfaction. 
The state cannot compromise the amount owed to it for 
providing medical services unless a good faith dispute ex- 
ists as to the amount of indebtedness or liability. Gutierrez 
v, Gutierrez, 1983-NMSC-016, 99 N.M. 333, 657 P.2d 1182. 

Cancellation of purchase contracts, — There is 
nothing in this section which prevents the cancellation 
of land purchase contracts, which contracts provide that 
upon default the state's only recourse is cancellation and 
retention of payments as liquidated damages, and noth- 
ing to prevent their lease to the defaulting contract holder. 
Vesely v. Ranch Realty Co., 19834-NMSC-067, 38 N.M. 480, 
35 P.2d 297, 

Oil and gas lease. Laws 1931, ch. 18 (19-10-1 
NMSA 1978 et seq.), regarding conversion of leases, would 
be void insofar as it diminished obligation of oil and gas 
lessee to pay rental to state. Harry Leonard, Inc. v. Vesely, 
1934-NMSC-090, 39 N.M. 33, 38 P.2d 1112. 

Lien priorities. — Statutes (Laws 1929, §§ 90-1217, 
90-1701, now repealed) elevating assessment liens to par- 
ity with liens for general taxes did not violate this provi- 
sion. Waltom v. City of Portales, 1938- NMSC-022, 42 N.M. 
433, 81 P.2d 58. 

Conservancy districts. — Laws 1927, ch. 45 (73-14-1 
NMSA 1978 et seqg.), relating to conservancy districts, 
does not violate this section. Gutierrez v. Middle Rio 
Grande Conservancy Dist., 1929-NMSC-071, 34 N.M. 346, 
282 P. 1, cert. denied, 280 U.S. 610, 50 S. Ct. 158, 74 L. Ed. 
653 (1930). 

Power of court to compromise or reduce obliga- 
tion. — The power of a court to extinguish an obligation 
owing to the state includes the power to compromise or re- 
duce the obligation. White v. Sutherland, 1978-NMCA-076, 
92 N.M. 187, 585 P.2d 331, cert, denied, 92 N.M. 79, 582 
P.2d 1292, 

Development agreements. — A home rule munici- 
pality has the authority to enter into a contract with a 
private developer in order to facilitate the construction of 
retail business establishments, which contract provides 
for the reimbursement or forgiveness of impact fees. 2002 

Op. Att'y Gen. No, 02-02. 

' District attorney's authority to settle tax suits. 
— The authority to release a lien filed upon property to 
insure payment of delinquent taxes under former emer- 
gency school tax act was invested in former commissioner 
of revenue only after full payment of lien, penalties and 
interest; the attorney general or a district attorney could, 
in the event a proper proceeding was filed in court, and 
wherein the state was a proper party, compromise or set- 
tle such suit in the interests of the state. 1962 Op. Att'y 
Gen. No. 62-112. 

Purpose. — This constitutional provision is intended 
to prevent public officials from releasing debts justly owed 
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to a public body and to discourage collusion between pub- 
lic officials and private citizens. 1970 Op. Att'y Gen. Nos. 
70-88, 70-04 and 1969 Op. Att'y Gen. No. 69-69 (debts 
owed the state). 

Section authorizes only two methods of extin- 
guishing obligations owed to a public body; one, pay- 
ment, and the other a proper proceeding in court; a 
public body may remit or release debts or uncollectible 
accounts only by these two methods. 1970 Op. Att'y Gen. 
No. 70-88. 

Obligations owed to a municipality, such as the lien upon 
a tract of land assessed under the street improvement dis- 
trict, may be properly extinguished in two manners only: 
either by payment of the penalty and the assessment into 
the proper treasury or by a proper proceeding in court. 
1970 Op. Att'y Gen. No. 70-04. 

Compromise or settlement of judgment as "proper 
proceeding in court". — A compromise and settlement 
of a judgment which is entered of record as a satisfaction 
of judgment would be a proper proceeding in court and 
would alert the public to the action of the district attorney 
or attorney general. 1969 Op. Att'y Gen. No. 69-69. 

Section 36-1-22 NMSA 1978, relating to compromise or 
release of claims or judgments by attorney general or dis- 
trict attorney, is completely harmonious with this section. 
1969 Op. Att'y Gen. No. 69-69. 

Tax liability not forgivable. — The legislature can 
enact no law, by repeal of an existing tax statute or other- 
wise, which may have the effect of forgiving tax liability 
due the state or any municipal ea therein, 1957- 
58 Op. Att'y Gen. No, 57-111, 

The tax return provided for in fonenb 72- 10-2, 1953 
Comp., could be required despite repeal of 72-10-1 to 72- 
10-6, 1953 Comp., by Laws 1957, ch. 66; since the tax was 
on gross earnings for 1956, it could not be forgiven. 1957- 
58 Op. Att'y Gen. No. 57-111. 

Delinquent taxes, aggregated against property 
cannot be remitted, even by the legislature, on the ex- 
pectation that such property is to be improved and used 
for school purposes. 1929-30 Op. Att'y Gen. No. 29-117. 

Penalty and interest on tax owed not waivable. — 
Once the tax, penalty and interest has been established 
as a debt of the state, there was no power in tax commis- 
sioner to waive either the penalty or interest, 1957-58 Op. 
Att'y Gen. No. 58-126. 

_ Dissolved corporations must pay back due fran- | 
chise tax before reinstatement, for repeal of Franchise 
Tax Law did not affect obligations arising before its re- 
peal; but tax should be computed to date of dissolution 
rather than to date of such repeal. 1931-32 Op. Att'y Gen. 
No, 32-518. 

Public general hospital may not forgive any 
portion of debt owed it by former patients; however, a 
proper court proceeding may reduce or extinguish such 
debts. 1966 Op. Att'y Gen, No. 66-18. 

In view of this constitutional provision, state hospital 
has no authority to remit or release any debt or uncollect- 
ible account. 1953-54 Op. Att'y Gen. No. 53-5662. 

Outstanding accounts cannot be written off as 
uncollectible; but where the state hospital finds a pa- 
tient is indigent but originally committed as a paying 
patient, the board should have the status of such pa- 
tient changed by submitting a petition to the district 
court which committed him, to avoid running uncol- 
lectible accounts in the future. 1953-54 Op. Att'y Gen. 
No. 53-5662. 

Accounts barred by limitations could be removed 
from ledger of accounts receivable of a joint county- 
municipal hospital, thereby satisfying the constitutional 
requirements. 1970 Op. Att'y Gen. No. 70-88. 

Collection of debts by credit bureau. — The memo- 
rial general hospital in Las Cruces, financed in part by 
the city of Las Cruces and Dona Ana county, may use the 
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services of a credit bureau to collect bad debts for the hos- 
pital and pay for such services from revenues received by 
the hospital. 1959-60 Op. Att'y Gen. No. 59-212. 

Rentals specified in state land lease contracts 
cannot be reduced, though a lease holder might surren- 
der his lease and thereafter obtain a new lease contain- 
ing a unitization agreement and possibly modified rent- 
als without violating this section. 1943-44 Op. Att'y Gen, 
No. 438-4210. 

State land commissioner cannot order a reduction of 
rentals on existing state leases; while the prohibition of 
this section was for the legislature, yet an executive or- 
der of the land commissioner has the force of law, and the 
prohibition would extend to it. 1923-24 Op. Att'y Gen. Nos, 
23-3705 and 23-3730. 

Grazing lease may be canceled on petition of les- 
see and consent of the commissioner, as there is then no 
obligation due the state on unpaid rental notes, nor is the 
lessee liable for any difference in the rental contract with 
a subsequent lessee. 1925-26 Op. Att'y Gen. No. 26-3878. 

Compromise of civil penalties, — A statute allowing 
the state corporation commission (now public regulation 
commission) to compromise civil penalties assessed for 
violations of the Pipeline Safety Act (70-38-11 to 70-3-20 
NMSA 1978) would not violate this section, 1971 Op, Att'y 
Gen. No. 71-16. 

Deferment of mortgage payments. — The state 
investment council may legally enter into an agreement 
with a mortgagor to defer the payment of principal or in- 
terest on a federally insured mortgage investment which 
is held by the council, so long as the original maturity 
date of the promissory note securing the mortgage invest- 
ment is not changed. 1966 Op. Att'y Gen. No. 66-93. 

Delinquent liquor license fees, — Neither board of 
county commissioners nor state comptroller may cancel 
delinquent liquor license fees inasmuch as these repre- 
sent obligations owing to the state which cannot be dis- 
charged in any manner except by payment or by proper 
court proceedings. 1941-42 Op. Att'y Gen. No. 41-3871. 

Under second sentence, obligations in question 
are flatly declared void; no further procedures. are 
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necessary to the enjoyment of the privilege conferred. 
1957-58 Op. Att'y Gen. No. 58-242. 

Constitutional amendment, adding second sen- 
tence of this section, is self-executing. 1957-58 Op. 
Att'y Gen. No. 58-242. 

Execution of releases permissible. — The consti- 
tutional amendment embodied in the second sentence of 
this section operates to destroy the underlying obligation 
and to release the lien which secures payment thereof, 
without more; however, the department of public welfare 
(now human services department), is authorized to exe- 
cute and deliver appropriate releases if requested. 1957- 
58 Op. Att'y Gen. No. 58-242. 

Return of funds received prior to passage of 
amendment. — Funds being held by the department 
of welfare (now human services department) which, 
upon receipt, were subject to the requirement that they 
be deposited directly and unconditionally into the state 
treasury could not be regarded as remaining unpaid and 
could not be returned to the payor; but to the extent that 
the department held, prior to November 20, 1958, funds 
which upon receipt were subject to the requirement that 
they be deposited in a suspense account in the state trea- 
sury, pending determination of whether or not they would 
become the absolute property of the state, such moneys 
could properly be returned to the payor, 1957-58 Op. Att'y 
Gen. No, 58-242. 

Installment payments received by the department of 
public welfare (now human services department) prior to 
November 20, 1958, could not lawfully be returned to the 
payor, 1957-58 Op, Att'y Gen. No, 58-242. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 56 
Am. Jur. 2d Municipal Corporations, Counties, and Other 
Political Subdivisions §§ 807, 819 to 826; 72 Am. Jur. 2d 
States, Territories and Dependencies § 86. 

What amounts to "indebtedness" to state within con- 
stitutional or statutory provision as to release or compro- 
mise of same, 108 A.L.R. 376. 

64 C.J.S. Municipal Corporations §§ 1880, 2073; 81A 
C.J.S, States §§ 228, 224. 


Sec. 33. [Prosecutions under repealed laws.] 


No person shall be exempt from prosecution and punishment for any crime or offenses against 
any law of this state by reason of the subsequent repeal of such law. 


ANNOTATIONS 


This section does not apply to 2002 amendment 
to 31-18-17 NMSA 1978 or to the interpretation of the 
amendment through 12-2A-16 NMSA 1978. State v. Shay, 
2004-NMCA-077, 136 N.M. 8, 94 P.3d 8, cert. quashed, 
2005-NMCERT-002, 137 N.M. 266, 110 P.3d 74. 

Repeal between arrest and filing of informa- 
tion no bar, — Fact that statute under which defen- 
dant was charged (for unlawful possession of LSD) was 
repealed after arrest but prior to filing of information 
did not bar or abate the proceedings against the defen- 
dant. State v. McAdams, 1972-NMCA-029, 83 N.M. 544, 

494 P.2d 622. 

’ Habitual Criminal Act. — Although habitual crimi- 
nality is a status rather than an offense, so that prior con- 
victions only relate to the punishment to be imposed in the 
last case in which the accused was convicted of a felony in 
this state, trial court's sentencing of defendant under Ha- 
bitual Criminal Act which had been repealed by time of 
sentencing was valid. State v. Tipton, 1967-NMSC-270, 78 
N.M. 600, 435 P.2d 430. 

Because the Habitual Offender Act was not re- 
pealed, this section is not implicated. State v. Shay, 
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2004-NMCA-077, 136 N.M. 8, 94 P.3d 8, cert. quashed, 
2005-NMCERT-002, 137 N.M. 266, 110 P.3d 74. 

Negligent homicide. — Prosecution of automobile 
driver upon charge of negligent homicide under former 
64-22-1, 1953 Comp., was not abated by subsequent re- 
peal of the statute by Laws 1957, ch. 239. State v. Tracy, 
1958-NMSC-043, 64 N.M. 55, 323 P.2d 1096. 

Am. Jur, 2d, A.L.R. and C.wJ.S. references, — 73 Am. 
Jur. 2d Statutes § 384. 

Witnesses, statute restoring competency of convicts as, as 
infringement of governor's pardoning power, 63 A.L.R. 982. 

Crime, withdrawal by legislative act of power under 
which political body acted in punishing act as, as affecting 
prior offenses, 89 A.L.R, 1514. 

Criminal prosecution, pendency of, within saving clause 
of statute, or principle which prevents application of stat- 
ute to pending prosecution, 122 A.L.R. 670. 

Penalty for second or subsequent offense, enhancement 
of, as affected by repeal of statute under which prior con- 
viction was secured, 182 A.L.R. 105, 189 A.L.R..673. 

22 C.J.S. Criminal Law § 29; 82 C.J.S. Statutes §§ 434 
to 439, 
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Sec. 34. [Change of rights or procedure in pending cases. ] 


No act of the legislature shall affect the right or remedy of either party, or change the rules of 


evidence or procedure, in any pending case. 


ANNOTATIONS 
I, |. GENERAL CONSIDERATION. 
Il, RIGHT OR REMEDY. 
III. EVIDENCE OR PROCEDURE, 


I, GENERAL CONSIDERATION. 


Application to rule changes. — Article IV, Section 34 
does not apply to rule changes implemented by the Su- 
preme Court in the absence of some affirmative act by 
the supreme court to the contrary. Former opinions of the 
supreme court that state that Article IV, Section 34 does 
apply to court rules are not viable and should not be cited 
for that proposition. State v. Martinez, 2011-NMSC-010, 
149 N.M. 370, 249 P.3d 82. 

This section limits ability of legislature to enact 
legislation that affects pending litigation. State v. Stan- 
ford, 2004-NMCA-071, 136 N.M. 14, 94 P.3d 14. 

This section applies to legislative action that 
changes a substantive right or remedy. State v. Stanford, 
2004-NMCA-071, 136 N.M. 14, 94 P.3d 14. 

This section expressly applies to either party in 
a pending case. State v. Stanford, 2004-NMCA-071, 136 
N.M. 14, 94 P.3d 14. 

Applicability of section to acts of regulatory 
agencies. — Although this section speaks only of acts of 
the legislature, it also applies to regulatory agencies cre- 
ated by the legislature. The legislature cannot circumvent 
the constitutional prohibition by delegating the task to an 
agency. Pineda v. Grande Drilling Corp., 1991-NMCA-004, 
111 N.M. 536, 807 P.2d 234. 

Applicability of section to administrative agen- 
cies. — This section applies to administrative agencies, 
such as the workers' compensation division. Pineda v. 
Grande Drilling Corp., 1991-NMCA-004, 111 N.M. 536, 
807 P.2d 234. 

Constitutional amendment not “act of legisla- 
ture". — The 1996 amendment of N.M. Const., art. XI, 
was not an “act of the legislature" within the meaning of 
this section. U.S. West Communications, Inc. v. New Mexico 
Pub. Regulation Comm'n, 1999-NMSC-024, 127 N.M. 375, 
981 P.2d 789. 

Effective date as determining factor. — Notice of en- 
actment of a law is irrelevant under this section. The effec- 
tive date is the determining factor. Pineda v. Grande Drill- 
ing Corp., 1991-NMCA-004, 111 N.M. 536, 807 P.2d 234, 

Statute prior to amendment applies to pending 
case. — Where a case is pending when an amended stat- 
ute is enacted, the old statute applies to the case. US. 
Life Title Ins. Co. v. Romero, 1982-NMCA-068, 98 N.M. 
699, 652 P.2d 249, cert. quashed, 98 N.M. 762, 652 P.2d 
1213. 

This section applies to "any pending case" and makes 
no reference to "parties" in the case. Starko, Inc. v, Cimar- 
ron Health Plan, Inc., 2005-NMCA-040, 137 N.M. 310, 110 
P.3d 526, cert. denied, 2005-NMCERT-004, 137 N.M. 454, 
112 P.3d 1111. 

"Pending case" refers to suit pending on some court 
docket and does not include a suit filed after the statute 
became effective on a cause of action arising prior to the 
statute. Gray v. Armijo, 1962-NMSC-082, 70 N.M. 245, 372 
P.2d 821; DiMatteo v, County of Dona Ana ex rel. Bd. of Cnty. 
Comm'rs, 1989-NMCA-108, 109 N.M. 374, 785 P.2d 285. 

Case "pending" while under district court's con- 
trol. — Judgments of the district court remain under 
control of the court for a period of 30 days, during which 
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period a case remains a "pending case". Marquez v. Wylie, 
1967-NMSC-245, 78 N.M. 544, 434 P.2d 69. 

Divorce decree with custody provisions not a 
"pending case". — Although trial court had continu- 
ing jurisdiction to modify divorce decree containing child 
custody provisions under the provisions of 40-4-7 NMSA 
1978, that decree was considered final and not within the 
meaning of a "pending case" under this section; therefore, 
28-6-1 NMSA 1978 (making the age of majority 18), which 
by its operation freed divorced father from making sup- 
port payments to daughter who had reached age of 18, 
was not unconstitutional hereunder. Phelps v. Phelps, 
1973-NMSC-044, 85 N.M. 62, 509 P.2d 254. 

Cause filed after dismissal of original as new 
case. — Second cause, filed within six ‘months after dis- 
missal of first, under 37-1-14 NMSA 1978, was a new case 
for all purposes, except for purposes of lowering the bar 
of the statute of limitations and having been filed almost 
two years after the effective date of the long-arm statute, 
38-1-16 NMSA 1978, its provisions were available; this 
section had no application, there having been no change 
of procedure after the case was filed. Benally v. Pigman, 
1967-NMSC-148, 78 N.M. 189, 429 P.2d 648. 

Effect of removal of case to federal court. — Case 
removed to federal court and later remanded was "pend- 
ing" notwithstanding fact that the jurisdiction of the state 
court was suspended while the case was before federal 
court, Elephant Butte Irrigation Dist. v. Regents of N.M. 
State Univ., 1998-NMCA-009, 115 N.M. 229, 849 P.2d 872, 
cert. denied, 115 N.M. 359, 851 P.2d 481. 

Case not pending. — Although under the law as it 
formerly stood a state officer's salary was exempt from 
garnishment, application of Laws 1917, ch. 18, remov- 
ing this exemption, did not violate this section, as final 
judgment in the case in question had been obtained long 
prior to enactment of the 1917 law. Stockard v. Hamilton, 
1919-NMSC-018, 25 N.M. 240, 180 P. 294. 

Where a worker was injured and the employer began 
paying temporary disability benefits before Payment 
and Benefits Rule II(A)(3)(b) was promulgated, but the 
worker's compensation complaint was not filed until long 
after the rule became effective, and the claim was not 
placed on any court's docket until after the complaint 
was filed, the case was not pending, and the rule was 
constitutionally applied to the claim. Cass v, Timberman 
Corp., 1990-NMCA-061, 110 N.M. 158, 793 P.2d 288, rev d, 
1990-NMSC-112, 111 NM, 184, 803 P2d 669. 

The fact that a worker's compensation judgment re- 
mains subject to modification during the entire period 
for which benefits were awarded, does not mean that a 
workers' compensation case is a "pending case" within the 
meaning of this constitutional provision. Church's Fried 
Chicken No, 1040 v. Hanson, 1992-NMCA-115, 114 N.M. 
730, 845 P2d 824, cert. denied, 114 N.M. 577, 844 P.2d 
827 (1993). 

Since the defendant in an action by a bank charged 
the bank with violations of usury and disclosure laws 
that were repealed more than a year before the conduct 
complained of took place, even though the repeal oc- 
curred after the bank filed its action, the repealed pro- 
visions did not apply after the final judgment was filed 
and the case was not pending. Century Bank v. Hymans, 
1995-NMCA-095, 120 N.M. 684, 905 P.2d 722, cert. denied, 
120 N.M. 5338, 903 P.2d 844. 

Developer could not avoid a lawful vote by board of 
commissioners on a moratorium on subdivisions by filing 
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a declaratory judgment action, so as to achieve "pend- 
ing case" status under this section one month after the 
proposal of the moratorium but one-half hour prior to 
the vote. Santa Fe Trail Ranch II, Inc. v. Board of Cnty. 
Comm'rs, 1998-NMCA-099, 125 N.M. 360, 961 P.2d 785. 

Final district court orders following appeals of deci- 
sions of administrative agencies were entered after the 
effective dates of 39-3-1.1 NMSA 1978 and Rule 12-505 
NMRA, Therefore, cases before the court of appeals for 
review were not "pending" cases within the meaning of 
this section. Hyden v. New Mexico Human Servs. Dep't, 
2000-NMCA-002, 128 N.M. 423, 993 P.2d 740. 

Where defendant did not appeal his judgment of convic- 
tion and sentence, defendant's criminal liability was not 
pending for the purpose of this section, as there had been 
a judgment of conviction and an exhaustion of his right 
to appeal his conviction, not only by virtue of his plea of 
guilty but also by the passage of the deadline to appeal. 
State v. Druktenis, 2004-NMCA-032, 135 N:M. 223, 86 P.3d 
1050. 

The Energy Transition Act does not affect rights 
in a pending case. — Where the public regulation com- 
mission (Commission) gave leave for the public service 
company of New Mexico (PNM) to issue: energy transi- 
tion bonds of up to $361,000,000 in connection with the 
abandonment of its interests in the San Juan generating 
station units one and four and to collect separate and non- 
bypassable energy transition charges from its custom- 
ers in repayment of the bonds, pursuant to the Energy 
Transition Act (ETA), §§ 62-18-1 through 62-18-23 NMSA 
1978, and where appellants, two organizations that rep- 
resent energy consumers, claimed that the ETA violates 
this section because it affects the rights of energy consum- 
ers in a pending case, appellants' constitutional challenge 
is without merit, because the enactment of the ETA does 
not interfere with a pending case with respect to the San 
Juan generating station because abandonment proceed- 
ings can only begin with a public utility's voluntary re- 
quest for abandonment, and appellants have not shown 
that PNM voluntarily initiated abandonment proceedings 
before the ETA's effective date. Citizens for Fair Rates & 
the Enu't v. NMPRC, 2022-NMSC-010. 

This constitutional provision applies to court 
rules. State v. DeBaca, 90 N.M. 806, 568 P.2d 1252 (Ct. 
App. 1977). 

Rules adopted by the supreme court are not effective to 
change the procedure in any pending case. State v, Gal- 
legos, 1977-NMCA-113, 91 N.M. 107, 570 P.2d 938, 

This section should be considered applicable to 
rules of court as well as statutes. Marquez v. Wylie, 
1967-NMSC-245, 78 N.M. 544, 434 P.2d 69. 

Supreme court orders as to the use of criminal jury in- 
structions are not to be used, and are not intended to be 
used, to deprive defendants of a duress defense ex post 
facto. State v, Norush, 1982-NMCA-034, 97 N.M. 660, 642 
P.2d 1119, cert. denied, 98 N.M. 50, 644 P.2d 1039, 

Applicability to land use cases. — For this section 
to apply to a land use decision by a regulatory body, the 
landowner must show initial approval of the proposed use 
and that the landowner substantially changed his posi- 
tion in reliance thereon. Santa Fe Trail Ranch II, Inc. v. 
Board of Cnty, Comm'rs, 1998-NMCA-099, 125 N.M. 360, 
961 P.2d 785. 

Application to divert water. — This section does not 
bar the court from considering cases subsequent to their 
initial filing of an application to divert water in 1982. Her- 
rington v. Office of State Eng'r, 2004-NMCA-062, 135 N.M. 
585, 92 P.38d 31, rev'd, 2006-NMSC-014, 139 N.MN. 368, 
133 P.3d 258. 

Retroactive application of change of credit for 
time served would be unconstitutional. — Where, in 
2004, defendant pleaded guilty to a fourth degree aggra- 
vated DWI; in 2007, defendant was arrested for another 
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DWI in violation of the 2004 probation conditions; in 2004, 
66-8-102 NMSA 1978 gave defendant full credit for time 
served on probation; and in 2007, the statute gave defen- 
dant no credit for time served on probation, the 2007 no- 
credit statutory amendment did not apply to defendant's 
probation revocation for the 2004 offense, because the ret- 
roactive application of the 2007 no-credit version of 66-8- 
102 NMSA 1978 to defendant for the 2004 offense would 
increase the punishment allowable for the 2004 offense 
which would violate the ex post facto clauses of the United 
States and New Mexico constitutions, State v. Ordunez, 
2012-NMSC-024, 283 P.3d 282, rev'g 2010-NMCA-095, 
148 N.M. 620, 241 P.3d 621. 


Il, RIGHT OR REMEDY. 


Effect of repeal on sentencing. — The sentencing 
enhancement of 31-18-16.1 NMSA 1978, which was re- 
pealed prior to the defendant's trial, applied to the defen- 
dant because the defendant's criminal information, which 
charged him with a crime against the elderly, was pending 
when the legislature repealed that section. State v. Lu- 
cero, 2007-NMSC-041, 142 N.M. 102, 163 P.3d 489, rev'g 
2006-NMCA-114, 140 N.M. 327, 142 P.3d 915. 

Habitual offender statute. — This section precludes 
the effect of the 2002 amendment to the habitual offender 
statute when a supplemental criminal information is 
filed before, and defendant is sentenced after, the July 1, 
2002 effective date of the amendment. State v. Stanford, 
2004-NMCA-071, 136 N.M. 14, 94 P.3d 14. 

Because no habitual offender proceedings were pend- 
ing at the time the 2002 amendment to 31-18-17 NMSA 
1978 became effective and because any right or remedy 
the state may have to prosecute habitual offenders does 
not ripen until after the conviction, there is no constitu- 
tional prohibition to applying the 2002 amendment to 
cases in which the supplemental information charging 
status was not filed before July 1, 2002. State v. Shay, 
2004-NMCA-077,; 136 N.M. 8, 94 P.3d 8, cert. quashed, 
2005-NMCERT-002, 137 N.M. 266, 110 P.3d 74. 

City cannot, by enacting ordinance, affect or 
change result of pending action, based upon valid or- 
dinances existing at the time of the action. State ex rel. 
Edwards v. City of Clovis, 1980-NMSC-039, 94 N.M. 136, 
607 P.2d 1154. 

Statute, authorizing racetrack licensees to ex- 
clude any person from its racetrack, enacted af- 
ter case filed cannot be applied to pending case. 
— Where plaintiff, a racehorse owner and trainer, filed 
a complaint in 2013 against several private racetracks 
for excluding plaintiff from entering the racetracks and 
the races held at the racetracks, alleging that his rights 
as a licensee were violated, 60-1A-28.1 NMSA 1978, 
which was enacted in 2014 and gives racetrack licens- 
ees the power to exclude any person from its racetrack 
for any lawful reason, could not be applied to plaintiff's 
pending case, because statutes are presumed to operate 
prospectively only and will not be given a retroactive ef- 
fect unless such intention on the part of the legislature 
is clearly apparent. Carrillo v. My Way Holdings, LLC, 
2017-NMCA-024. 

Retroactive application of zoning ordinances. — 
The retroactive application of a new zoning ordinance to 
an administrative action in which the plaintiff only sub- 
mitted an application for preliminary plat approval of its 
subdivision did not violate Article IV, Section 34 of the con- 
stitution of New Mexico because plaintiff did not establish 
a "vested right" under the vested rights approach. There 
are two prongs which must be met for a vested right to 
exist. First there must be approval by the regulatory body, 
and second, there must be a substantial change in posi- 
tion in reliance thereon. Brazos Land, Inc. v. Board of Cnty. 
Comm'rs, 19938-NMCA-018, 115 N.M. 168, 848 P.2d 1095. 
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No vested right to interest on illegally collected 
taxes. — Statutory requirement that the state pay in- 
terest on refunds of taxes judicially determined to have 
been illegally collected could not be said to create an ob- 
ligation of the state to the taxpayer which gives rise to a 
vested right in the taxpayer within the meaning of the 
constitutional provision. Bradbury & Stamm Constr, Co. 
v. Bureau of Revenue, 1962-NMSC-078, 70 N.M, 226, 372 
P.2d 808. 

Change in interest rate affects the rights or remedies 
of the parties, even if these rights or remedies are purely 
statutory, and therefore the statutory rate of interest in 
effect when a claim became a pending case is applicable 
to that case even if the rate of interest is changed prior to 
judgment. Hillelson v. Republic Ins, Co., 1981-NMSC-048, 
96 N.M. 86, 627 P.2d 878. 

Administrator's compensation. — This section did 
not prohibit use of statute in effect at time of allowance of 
compensation to administrator, although it was different 
from statute in effect at commencement of estate proceed- 
ing. In re Hildebrand's Estate, 19538-NMSC-118, 57 N.M. 
778, 264 P.2d 674. 

Damages in partial condemnation, — The language 
of former 42-1-10 NMSA 1978, relating to measure of dam- 
ages to remainder in partial condemnation, did not amount 
to changing the rule during the pendency of a case in vi- 
olation of this section, as former 42-1-10 NMSA 1978 did 
not alter, amend or modify any other existing statutes, but 
merely codifies the correct and existing rule of measure 
of damages in cases of a partial taking, in harmony and 
compliance with the payment of just compensation for the 
taking of private property as required by N.M. Const., art. 
II, § 20. State ex rel. State Hwy. Comm'n v. Hesselden Inv. 
Co., 1972-NMSC-071, 84 N.M. 424, 504 P.2d 634, modified 
County of Dona Ana v, Bennett, 1994-NMSC-005, 116 N.M. 
778, 867 P.2d 1160. 

Change in mode of executing death penalty. — 
Statute (31-14-1 NMSA 1978 et seq.) substituting elec- 
trocution for hanging was not rendered violative of this 
section by fact that it was applicable to persons informed 
against before passage of the statute. Woo Dak San v, 
State, 1931-NMSC-056, 36 N.M. 538, 7 P.2d 940. 

Effect of intervening validating law on illegal 
school district consolidation. — In proceeding seek- 
ing an order mandamus to members of state and district 
boards of education and state superintendent to dissolve 
consolidation of two school districts, a validating statute 
passed by the legislature in 1967, which became effective 
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after the action was commenced, could in no way alter _ 


rights as they existed when the action was commenced. 
State ex rel. Barela v, New Mexico State Bd. of Educ., 
1969-NMSC-088, 80 N.M. 220, 453 P.2d 583. 

Continued viability of statutory principle despite 
repeal. — The Tort Claims Act (41-4-1 NMSA 1978 et 
seq.) was an extension of previous statutes that recog- 
nized a limited waiver of sovereign immunity. Accordingly, 
a claimant's remedy under former Section 5-6-20, 1953 
Comp., to redress her 1974 injury due to the alleged neg- 
ligence of a state agency did not abate upon the repeal of 
that statute in 1975, nor upon the enactment of the Tort 
Claim Act in 1976. Her claim was, thus, not barred under 
common-law sovereign immunity, but rather retained its 
vitality pursuant to former 5-6-20, 1953 Comp. Romero v, 
New Mexico Health & Env't Dep't, 1988-NMSC-073, 107 
N.M. 516, 760 P.2d 1282. 


ITI. EVIDENCE OR PROCEDURE. 


The Victim Counselor Confidentiality Act is con- 
sistent with the psychotherapist privilege in Rule 11-504 
NMRA and does not conflict with this section. Albuquer- 
que Rape Crisis Center v. Blackmer, 2005-NMSC-082, 188 
N.M. 398, 120 P.3d 820. 
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Sex Offender Registration and Notification 
Act does not violate this section. State v, Druktenis, 


_2004-NMCA-032, 135 N.M. 223, 86 P.3d 1050. 


Where a constitutionally permissible retroac- 
tive application of Sex Offender Registration and 
Notification Act requirements to defendant made 
him subject to a probation violation if he knowingly 
failed to register and if he were found to have commit- 
ted a felony by failing to register, this does not constitute 
a legislative act that changes rules of evidence or proce- 
dure in a pending case. Therefore, the legislative changes 
are too indirect, remote, and attenuated to be considered 
unconstitutional under this section. State v. Druktenis, 
2004-NMCA-082, 135 N.M. 223, 86 P.3d 1050. 

Class certification. — Where Rule 1-023(F) NMRA 
providing for appeal of grant or denial of class certifica- 
tion became effective after original suit was filed, but be- 
fore appealing defendants became parties, appeal under 
Rule 1-023(F) NMRA was not available because the action 
was pending when the rule became effective. Starko, Inc. 
v. Cimarron Health Plan, Inc. ,,°2005-NMCA-040, 1387 N.M. 
310, 110 P38d 526, cert. denied, 2005-NMCERT-004, 137 
N.M. 464, 112 P.3d 1111. 

Changes affecting procedure for trial and ap- 
peal. — This section applied to legislative changes, dur- 
ing the six years between defendant's original charge and 
his conviction, 'to the procedure for the trial and appeal 
of DWI cases from metropolitan court. State v. Maynes, 
2001-NMCA-022, 130 N.M. 452, 25 P.3d 902, cert. denied, 
130 N.M. 213, 22 P.3d 681. 

Evidence of seat belt non-use barred. — The 
purpose of this constitutional provision is to prevent 
legislative interference with adjudication of pending 
cases, and where 66-7-873(A) NMSA 1978 was in ef- 
fect for nearly two decades prior to plaintiff's cause of 
action, this constitutional provision was not violated. 
Rodriguez v. Williams, 2015-NMCA-074, cert. denied, 
2015-NMCERT-006. 

Enactment of "seat belt defense". — It was not er- 
ror to exclude evidence of the plaintiff's failure to use 
seat belts because the defendant had no right or remedy 
with regard to seat belts prior to the adoption of 66-7-373 
NMSA 1978, and application of the section did not violate 
this section of the constitution. Mott v. Sun Country Gar- 
den Prods., Inc., 1995-NMCA-066, 120 N.M. 261, 901 P.2d 
192, cert. denied, 120 N.M.'68, 898 P.2d 120. 

Prima facie evidence provision. — Laws 1921, ch. 
133, § 455 (since repealed), declaring tax deed to be prima 
facie evidence of its own validity, could not be applied to 
cause of action pending at time of its passage. Hudson v. 
Phillips, 1923-NMSC-069, 29 N.M. 101, 218 P. 787. 

Disqualification of judge. — Laws 1933, ch. 184'(38- 
3-10 NMSA 1978), relating to disqualification of judges, 
did not violate this section as applied to a case pending 
when the statutes became effective. State ex rel. Hannah 
v. Armijo, 1933-NMSC-087, 38 N.M. 78, 28 P.2d 511. 

Designation of motion day. — Designation of a cer- 
tain day each month on which to hear motions with di- 
rections to clerk to notify attorneys and litigants, in place 
of former custom of hearing motions on notice by attor- 
neys or order of court at irregular periods, was not such 
change in procedure as prescribed herein. Heron v. Gaylor, 
1948-NMSC-072, 53 N.M. 44, 201 P.2d 366. 

Dismissal for lack of prosecution. — Laws 1965, ch. 
132, purporting to amend Rule 41(e), N.M.R. Civ. P. (see 
now Rule 1-041 EK NMRA), so as to extend from two to three 
years the period of inaction required for dismissal of suit, 
was a procedural statute and the changes therein incor- 
porated could not be constitutionally applied in a pending 
case. Sitta v. Zinn, 1966-NMSC-239, 77 N.M. 146, 420 P.2d 
181; Southwest Underwriters v. Montoya, 1969-NMSC-027, 
80 N.M. 107, 452 P.2d 176, holding that the 1965 act was 
void as infringing on the court's duties. 
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Laws 1937, ch. 121 (superseded by. Rule 1-041 E 
NMRA), which provided for dismissal of suit with preju- 
dice for failure to prosecute for two years, was void as to 
an action pending when the statute took effect. Pankey v. 
Hot Springs Nat'l Bank, 1939-NMSC-064, 44 N.M. 59, 97 
P.2d 391; State ex rel. Western Acceptance Corp. v. Moise, 
1939-NMSC-063, 44 N.M. 6, 96 P.2d 704; City of Roswell v, 
Holmes, 1939-NMSC-062, 44 N.M. 1, 96 P.2d 701. 


Preservation of error. — Because of this section,, 


Laws 1927, ch. 93, § 11, repealing Laws 1917, ch. 48, § 37, 
dispensing with necessity for formal exceptions in cases 
tried by the court without a jury, could not be effective in 
a case instituted five days before the former act took ef- 
fect. Bays v, Albuquerque Nat'l Bank, 1929-NMSC-026, 34 
N.M. 20, 275 P. 769. 

Time for objections. — Trial court rule requiring ob- 
jection to instructions to be made prior to retirement of 
jury was not applicable to prosecution pending at time of 
rule's adoption. State v. Hall, 1935-NMSC-097, 40 N.M. 
128, 55 P.2d 740. 

Computation of time. — Rule change adding Satur- 
days, Sundays and legal holidays as period not to be in- 
cluded in the running of time was a change in procedure, 
effect of which in the case in question was to extend the 
time for filing of new trial motion from 10 to 12 days, and 
could not be applied to a pending case. Marquez v. Wylie, 
1967-NMSC-245, 78 N.M. 544, 434 P.2d 69. 

Change in appeal procedure after filing of com- 
plaint. — Court of appeals lacked jurisdiction where 
teacher's original complaint was filed in 1963 but appeal 
from decision of the state board of education after hearing 
in 1969 was taken in accordance with provisions of statute 
that became effective in 1967, as this section provides that 
no legislative act shall affect the rights of any party in a 
pending case. Brown v. Board of Educ., 1970-NMCA-046, 
81 N.M. 460, 468 P.2d 431. 

Appeal in special proceedings. — Section 39-3-7 
NMSA 1978, authorizing appeals from judgments of the 
district court in special statutory proceedings, did not ap- 
ply to pending case relating to sale of property forfeited 
for taxes for less than the amount due thereon, since 
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proceedings at institution of case were special and no 
valid provision had been made for an appeal. Jn re Sevil- 
leta De La Joya Grant, 19387-NMSC-024, 41 N.M. 305, 68 
P.2d 160. 

Issue to be raised at trial. — Where appellant was 
substituted as a defendant in the manner provided by Laws 
1931, ch. 156, but did not question the constitutionality of 
the procedure at trial, he could not raise this objection on 
appeal on grounds that the act had not gone into effect un- 
til after the complaint was filed. In re Sevilleta De La Joya 
Grant, 1937-NMSC-024, 41 N.M. 305, 68 P.2d 160; Shaffer 
v. McCulloh, 1934-NMSC-012, 38 N.M. 179, 29 P.2d 486. 

Language in this section may not be considered 
implied grant of legislative authority to enact rules in 
circumstances other than those expressly forbidden; the 
constitution itself forbids exercise of such power. South- 
west Underwriters v. Montoya, 1969-NMSC-027, 80 N.M. 
107, 452 P.2d 176. 

Withdrawal of six-month trial rule. — Article IV, 
Section 34 does not apply to the retroactive withdrawal 
of the six-month rule from Rule 5-604 NMRA. State v. 
Romero, 2011-NMSC-013, 150 N.M. 80, 257 P.3d 900. 

Parole and probation of juveniles. — 1969 amend- 
ments to former Juvenile Act constituting legislative re- 
moval of the power of the juvenile courts to parole or re- 
lease juveniles committed to New Mexico boys' school or 
girls' home were not contrary to the provisions of this sec- 
tion, because no "right" of the juvenile has been affected. 
1970 Op. Att'y Gen. No. 70-57. 

Law reviews. — For article, "Separation of Powers and 
the Judicial Rule-Making Power in New Mexico: The Need 
for Prudential Restraints," see 15 N.M. L. Rev. 407 (1985). 

For article, "Reflections on Fifteen Years of the Teague v, 
Lane Retroactivity Paradigm: A Study of the Persistence, 
the Pervasiveness, and the Perversity of the Court's Doc- 
trine," see 385 N.M. L. Rev. 161 (2005). 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 73 Am. 
Jur, 2d Statutes § 347 et seq. 

Divorce: retrospective effect of statute prescribing 
grounds of divorce, 23 A.L.R.3d 626. 

82 C.J.S. Statutes § 422. 


Sec. 35. [Power and procedure for impeachment and trial.] . 


The sole power of impeachment shall be vested in the house of representatives, and a concur- 
rence of a majority of all the members elected shall be necessary to the proper exercise thereof. 
All impeachments shall be tried by the senate. When sitting for that purpose the senators shall be 
under oath or affirmation to do justice according to the law and the evidence. When the governor 
or lieutenant governor is on trial, the chief justice of the supreme court shall preside. No person 
shall be convicted without the concurrence of two-thirds of the senators elected. 


Cross references. — For officers subject to impeach- 
ment, see N.M. Const., art. IV, § 36. 

Comparable provisions. — Idaho Const., art. V, 
§§ 3, 4. 

Iowa Const,, art. III, § 19. 

Montana Const., art. V, § 13. 

Utah Const., art. VI, §§ 17, 18. 

Wyoming Const., art, ITI, § 17. 


ANNOTATIONS 


Impeachment does not preempt quo warranto. 
— Impeachment by the legislature does not preempt quo 
warranto as the exclusive means for removing a felon from 
public office. State ex rel. King v. Sloan, 2011-NMSC-020, 
149 N.M. 620, 253 P.3d 33. 

Removal of appointed officer by governor. — State 
officer appointed by governor, with advice and consent of 
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senate, can be removed by him under N.M. Const., art. V, 
§ 5, regardless of whether he is subject to impeachment. 
State ex rel. Ulrick v. Sanchez, 1926-NMSC-060, 32 N.M. 
265, 255 P. 1077. 

Law reviews. — For student symposium, "Constitu- 
tional Revision - The Executive Branch - Long or Short 
Ballot?" see 9 Nat. Resources J. 430 (1969). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 63A Am. 
Jur. 2d Public Officers and Employees §§ 211, 212, 216, 217. 

Physical or mental disability as ground for impeach- 
ment, 28 A.L.R. 777. 

Power of officer as affected by pendency of impeachment 
proceeding, 30 A.L.R. 1149. 

Injunction as remedy against removal of public officer, 
34 A.L.R.2d 554. 

Removal of public officer for misconduct during previ- 
ous term, 42 A.L.R.3d 691. 
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Power of court to remove or suspend judge, 53 A.L.R.3d 67 C.J.S. Officers and Public Pee ploysce 8§ 179, 181; 
882. 81A C.J.S, States §§ 98, 101. 


Sec. 36. [Officers subject to impeachment.] 


All state officers and judges of the district court shall be liable to impeachment for crimes, mis- 
demeanors and malfeasance in office, but judgment in such cases shall not extend further than 
removal from office and disqualification to hold any office of honor, trust or profit, or to vote under 
the laws of this state; but such officer or judge, whether convicted or acquitted shall, nevertheless, 
be liable to prosecution, trial, judgment, punishment or civil action, according to law. No officer 
shall exercise any powers or duties of his office after notice of his impeachment is served upon him 
until he is acquitted. | 


Cross references. — For power of impeachment, and Legislators. — The impeachment route could be used 


exercise thereof, see N.M. Const., art. IV, § 35. to handle violation by a legislator of N.M. Const., art. IV, 
~ Comparable provisions, — Iowa Const., art. III, § 20. § 28 (relating to appointment of legislators to civil office 
Montana Const., art. V, § 13. and interests of legislators in contracts with the state or 
Utah Const., art. VI, § 19. municipalities) or of art. IV, § 39 (relating to bribery or 
Wyoming Const., art. III, § 18. solicitation involving member of the legislature). 1965 Op. 


Att'y Gen. No. 65-229. 

Law reviews. — For student symposium, "Constitu- 
tional Revision - Judicial Removal and Discipline - The 
California Commission Plan for New Mexico?" see 9 Nat. 
Resources J. 446 (1969). 

Am. Jur. 2d, A.L.R. and C.J.S. refarbntes, — 46 Am. 
Jur. 2d Judges §§ 17 et seq.; 683A Am. Jur. 2d Public Of- 
ficers and Employees §§ 213, 214, 218. 

Physical or mental disability as ground for impeach- 
ment, 28'A.L.R, 777. 

Power of officer as affected by pendency of impeachment 
proceeding, 30 A.L.R. 1149. 


ANNOTATIONS 


Judicial officers. — Although the supreme court, upon 
proper recommendation of the board of bar commission- 
ers, could hold an individual subject to discipline, even 
though he was a judge, insofar as his activities and stand- 
ing as a member of the bar association were concerned, 
recommendation by the board to the court regarding a 
judge's alleged dishonest, illegal or fraudulent act could 
not as such affect the individual's capacity as a judge dur- 
ing his term of office, inasmuch as the constitution pro- 
vides the only method for the removal of a judicial officer. 


In re Board of Comm'rs of State Bar, 1959-NMSC-028, 65 Offense under federal law or law of another state or 
N.M. 332, 337 P.2d 400. country, conviction as vacating accused's holding of state 
Judicial immunity. — The judge reviewing the petition or local office or as ground of removal, 20 A.L.R.2d 732. 
for a grand jury should consider that the alleged conduct Infamous crime, or one involving moral turpitude, con- 
may be protected under judicial immunity if the subject stituting disqualification to hold public office, 52 A.L.R.2d 

of the inquiry is a member of the judiciary. In doing so, 1314. é 

however, the reviewing judge should also recognize that Abuse or misuse of contempt power as ground for re- 

judicial immunity does not relieve a person from the con- moval or discipline of judge, 76 A.L.R.4th 982. 

sequences of criminal conduct. District Court v. McKenna, What constitutes conviction within statutory or consti- 

1994-NMSC-102, 118 N.M. 402, 881 P.2d 1387, cert. denied, tutional provision making conviction of crime ground of 

514 US. 1018, 115 S. Ct. 1361, 131 L. Bd. 2d 218 (1995). disqualification for, removal from, or vacancy in, public of- 
_ Officers appointed by governor are subject to re- fice, 10 A.L.R.5th 139. 

moval by him, whether or not they may be impeached. 48A CJS. Judges §§ 42 to 45;67 C.J.S. Officers and 

State ex rel. Ulrick v. Sanchez, 1926-NMSC-060, 32 N.M. Public Employees §§ 179 to 181; 81A CJS, States §§ 99, 

265, 255 P. 1077. 101, 129. 


Sec. 37. [Railroad passes. | 


It shall not be lawful for a member of the legislature to use a pass, or to purchase or receive 
transportation over any railroad upon terms,;not open to the general public; and the violation of 
this section shall work a forfeiture of the office. 


Cross references, — For prohibition against use of rail- under this section and N.M. Const., art. XX, § 14, members 
road passes by public officers, see N.M. Const., art. XX, § 14. of the legislature, of the state board of equalization, of the 
corporation commission (now public regulation commis- 


ANNOTATIONS sion), judges of the supreme or district courts, district at- 
Purpose. — This provision was adopted for the pri- torney, county commissioner and county auditor assessor 
mary purpose of eliminating graft upon the part ‘of are prohibited from accepting and using ‘passes. 1912-13 
members of the legislature and to relieve said members Op. Att'y Gen. No, 12-877. y 
of any feeling of obligation toward a railroad company Grant or receipt of free passes by motor carrier 
by virtue of possession of a free pass. 1933-34 Op. Att'y unlawful. — No carrier is required to transport any state 
Gen. No. 33-603. employee or other person free of charge whether traveling 
Use of railroad passes prohibited. — There is no on official business or not, and it is unlawful for a motor 
legislation against accepting free passes on railroads, but carrier which is regulated by the state to grant passes to 
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any such person or for such person to accept them. 1937- 
38 Op. Att'y Gen. No. 37-1761... 

Prohibition inapplicable to railroad employees. 
— The prohibition does not apply to bona fide employees 
of the railroad companies or their wives, if they become 
legislators. 1939-40 Op. Att'y Gen. No. 39-3098. 

The acceptance of a pass from a railroad company by a 
member of the legislature who is also regularly employed 
by such company would not be within the contemplation 


Sec. 38. [Monopolies.] 
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of this provision of the constitution. 1937-38 Op. Att'y 
Gen. No. 37-1545. 

A railroad employee who becomes a member of the leg- 
islature does not come within the purview of this law pro- 
hibiting free passes. 1933-34 Op. Att'y Gen. No. 33-603. 

Am. Jur. 2d, A.L.R. and C.J.S, references. — Evi- 
dence of right to free transportation on public conveyance, 
3 A.L.R. 387, 

Carriers, free passes to public officials or employees, 8 
A.L.R. 682. 


The legislature shall enact laws to prevent trusts, monopolies and combinations in restraint of 


trade. 


Cross references. — For restraints of trade, see 57-1-1 
to 57-1-6 NMSA 1978. 

For monopolies, restraints of trade and the like in the 
motion picture business, see 57-5-1 to 57-5-22 NMSA 
1978. 

For Unfair Practices Act, see 57-12-1 NMSA 1978 et'seq. 

For Price Discrimination Act, see 57-14-1 to 57-14-9 
NMSA 1978. 

For trade practices and frauds, see Article 16 of Chap- 
ter 594 NMSA 1978. 

For improper trade practices in the sale of alcoholic bev- 
erages, see Article 8A of Chapter 60 NMSA 1978. 

Comparable provisions. — Idaho Const., art. XI, § 18. 

Utah Const., art. XII, § 20. 

Wyoming Const., art, X, § 8. 


ANNOTATIONS 


Purpose. — The constitutional prohibition contained 
in this section is aimed at preventing such monopolies 
and combinations as would, in effect, result in a practi- 
cally complete destruction of competition. Skaggs Drug 
Center v, General Elec. Co,., 1957-NMSC-0838, 63 N.M. 215, 
315 P.2d 967. 

"Price control". — The makers of the constitution 
did not intend to include the words "price control" in 
this section. Skaggs Drug Center v. General Elec. Co., 
1957-NMSC-088, 63 N.M. 215, 315 P.2d 967. 

Exercise of police power over business or profes- 
sion. — While language of this section enjoins legislation 
tending to create monopolies, it must yield to the more im- 
portant consideration of reasonably exercising the police 
power over a business or profession having a vital rela- 
tion to public welfare and health; former 61-17-37 NMSA 
1978, fixing a minimum price for barber work, had a di- 
rect relation to public health and did not violate this sec- 
tion. Arnold v. Board of Barber Exam'rs, 1941-NMSC-003, 
45 N.M. 57, 109 P.2d 779. 

Former Fair Trade Act. — The Fair Trade Act (former 
Section 49-2-4, 1953 Comp.) did not violate this section of 
the state constitution. Skaggs Drug Center v, General Elec. 
Co., 1957-NMSC-083, 63 N.M. 215, 315 P.2d 967, 

Restrictions in townsite deeds on sale of alcohol. 
— This section is not violated by restricted deeds of an im- 
provement company establishing a townsite and restricting 


forever the sale of intoxicating liquor in the town to one 
block, by such persons as are designated by the company, 
such restriction being for the benefit of the community and 
without intent to create a monopoly, Alamogordo Imp. Co. 
v, Prendergast, 1940-NMSC-075, 45 N.M. 40, 109 P.2d 254. 

Law reviews. — For article, "New Mexico Restraint 
of Trade Statutes - A Legislative Proposal," see 9 N.M. L. 
Rev. 1 (1978-79). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 54A 
Am. Jur, 2d Monopolies, Restraints of Trade and Unfair 
Trade Practices § 781 et seq. 

Interstate transaction, applicability of state antitrust 
act to, 24 A.L.R. 787. 

Constitutionality of statutes making certain facts pre- 
sumptive evidence of violation of regulations, 51 A.L.R, 
1169, 86 A.L.R. 179, 162 A.L.R. 495. 

Statute prohibiting buyer or seller of commodities from 
fixing prices in one locality higher or lower than in an- 
other, 67 A.L.R.3d 26. 

Reputation or repute, constitutionality of statute relat- 
ing to combinations in restraint of trade which predicates 
criminality upon, 92 A.L.R. 1235. 

Copyright owners, state's powers to prohibit combina- 
tions of, 1386 A.L.R. 1488. 

Application of state "fair trade" law to nonsigning re- 
seller as violation of federal anti-trust laws, 19 A.L.R.2d 
1139. 

Filling stations: restrictive agreement or covenant in 
respect of purchase or handling of petroleum products by 
operator of filling station as in restraint of trade or in vio- 
lation of antitrust statute, 26 A.L.R.2d 219. 

Validity, under state constitutions, of nonsigner provi- 
sions of Fair Trade Laws, 60 A.L.R.2d 420. 

Public utilities: validity of contract between public utili- 
ties, other than carriers, dividing territory and customers, 
70 A.L.R.2d 1326. 

Banks: application to banks and banking institutions of 
antimonopoly or antitrust laws, 83 A.L.R.2d 374. 

Validity, construction and effect of real estate broker's 
multiple listing agreement, 45 A.L.R.3d 190. 

Propriety, under state law, of manufacturer's or suppli- 
er's refusal to sell medical product to individual physician, 
hospital, or clinic, 45 A.L.R.4th 1006. 

58 C.J.8. Monopolies § 27. 


Sec. 39. ["Bribery" and "solicitation" defined. ] 


Any member of the legislature who shall vote or use his influence for or against any matter 
pending in either house in consideration of any money, thing of value or promise thereof, shall be 
deemed guilty of bribery; and any member of the legislature or other person who shall directly or 
indirectly offer, give or promise any money, thing of value, privilege or personal advantage, to any 
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member of the legislature to influence him to vote or work for or against any matter pending in 
either house; or any member of the legislature who shall solicit from any person or corporation 
any money, thing of value or personal advantage for his vote or influence as such member shall be 


deemed guilty of solicitation of bribery. 


Cross references. — For penalty for bribery, see N.M. 
Const., art. IV, § 40. 

Comparable provisions, — Wyoming Const., art. III, 
§ 42. 


ANNOTATIONS 


Statutory crime void. — The statutory crime of de- 
manding or receiving a bribe as a public official (30-24-2 
NMSA -1978) conflicts with the constitutional crime of 
soliciting a bribe as a member of the legislature and is 
therefore void. State v. Olguin, 1994-NMCA-050, 118 
N.M. 91, 879 P.2d 92, aff'd in part, set aside in part, 
1995-NMSC-077, 120 N.M. 740, 906 P.2d 731. 

Word "person" includes individuals and entities 
that are not corporations; thus, in a prosecution for so- 
liciting a bribe as a member of the legislature, it was not 
necessary for the state to prove that the entity from which 
the defendant solicited a bribe was a corporation. State 
v. Olguin, 1995-NMSC-077, 120 N.M. 740, 906 P.2d 731, 
aff'g in part, setting aside in part, 1994-NMCA-050, 118 
N.M. 91, 879 P.2d 92. 

Indictment hereunder need not allege that the 
matter was pending in either house. State v. Lucero, 
1915-NMSC-007, 20 N.M. 55, 146 P. 407. 

Standard of proof. — Since violation of this section is 
a felony, the proof would have to be beyond a reasonable 
doubt. 1965 Op. Att'y Gen. No. 65-229. 

This provision covers three types of activity, 
namely, (1) a legislator voting or using his influence for 
or against any pending legislation in consideration of 
any money, thing of value or promise thereof, (2) any leg- 
islator or other person who offers, gives or promises to 
give anything of value to a member of the legislature to 
influence him to vote or work for or against any pending 
legislation and (3) any legislator who solicits anything 
of value for his vote or influence. 1965 Op. Att'y Gen. 
No. 65-229, 

Paid lobbyist. — A legislator who is a paid lobbyist on 
retainer would, in all probability, be precluded from voting 
on or in any way using his influence for or against any 
pending legislation which would directly affect the person 


Sec. 40. [Penalty for bribery. ] 


or persons paying the retainer. 1965 Op. Att'y Gen. No. 65- 
229. 

Section not applicable to lieutenant governor. 
— While the lieutenant governor presides over the sen- 
ate, he is not a member of the legislative branch of gov- 
ernment, but of the executive department, and is not in- 
cluded within the scope of this section. 1965 Op. Att'y Gen. 
No, 65-229. 

Impeachment route could be used for violation of 
this section. 1965 Op. Att'y Gen. No. 65-229. 

Enjoining violations. — Although only in limited 
instances will the courts enjoin the commission of a 
crime, where necessary to protect property and prop- 
erty rights from irreparable injury, the courts will 
issue an injunction; thus, it might be that the courts 
would enjoin a violation of this section. 1965 Op. Att'y 
Gen. No. 65-229. 

Criminal prosecution. — While bribery and solicita- 
tion thereof are secretive crimes which usually come to 
light, if at all, after the offense has been committed, it is 
the duty of the district attorney to prosecute all crimes for 
the state, and if he fails or refuses to do so, the attorney 
general is authorized to act on behalf of the state if after 
a thorough investigation such action is ascertained to be 
advisable. 1965 Op. Att'y Gen. No. 65-229. 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 12 Am. 
Jur. 2d Bribery §§ 12 to 14. 

Liability of one cooperating in bribery which he was 
incapable of committing personally, 74 A.L.R. 1114, 131 
A.L.R. 1322. 

Candidate, statement by, regarding salary or fees of of- 
fice, as bribery, 106 A.L.R. 493. 

Recovery of money paid or property transferred as a 
bribe, 60 A.L.R.2d 1273. 

Entrapment to commit bribery or offer to bribe, 69 
A,L.R.2d 1397. 

Furnishing public official with meals, lodging or travel, 
or receipt of such benefits, as bribery, 67 A.L.R.3d 1231. 

Criminal offense of bribery as affected by lack of author- 
ity of state public officer or employee, 73 A.L.R.3d 374, 

11 C.J.S Bribery §§ 1 to 7. 


Any person convicted of any of the offenses mentioned in Sections thirty-seven and thirty-nine 
hereof, shall be deemed guilty of a felony and upon conviction shall be punished by fine of not more 
than one thousand dollars [($1,000)] or by imprisonment in the penitentiary for not less than one 


nor more than five years. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Cross references. — For bribery and solicitation in- 
volving legislators in general, see N.M. Const., art. IV, § 39. 

Comparable provisions. — Wyoming Const., art. III, 
8§ 42, 43, 


ANNOTATIONS 


Standard of proof. — Since violation of N.M. Const., 
art. IV, § 39, is made a felony under this section, the proof 
would have to be proof beyond a reasonable doubt. 1965 


Op. Att'y Gen. No. 65-229. 


Sec. 41. [Compelling testimony in bribery cases. ] 


Any person may be compelled to testify in any lawful investigation or judicial proceeding 
against another charged with bribery or solicitation of bribery as defined herein, and shall not 
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be permitted to withhold his testimony on the ground that it might incriminate or subject him to 
public infamy; but such testimony shall not be used against him in any judicial proceeding against 
him except for perjury in giving such testimony. 


Cross references. — For constitutional guarantee Assertion of privilege against self-incrimination, neces- 
against compulsory self-incrimination, see N.M. Const., sity and sufficiency of, as condition of statutory immunity 
art. IT, § 15. of witness from prosecution, 145 A.L.R. 1416. 

For perjury in general, see 30-25-1 NMSA 1978. Waiver of privilege, in exchange for immunity from 

Comparable provisions. — Wyoming Const., art. ITI, prosecution, as barring reassertion of privilege on account 
§ 44, of prosecution in another jurisdiction, 2 A.L.R.2d 631. 

Grand jury, privilege against self-incrimination as to 
ANNOTATIONS testimony before, 38 A.L.R.2d 225, 

Am, Jur. 2d, A.L.R. and C.J.S. references. — Other ju- Assertion of immunity as ground for removing or dis- 
risdiction, privilege against self-incrimination as extending charging public officer or employee, 44 A.L.R.2d 789. 
to danger of prosecution in, 59 A.L.R. 895, 82 A.L.R. 1380. Propriety, under state constitutional provisions, of 

Adequacy of immunity offered as condition of denial of granting use or transactional immunity for compelled 
privilege against self-incrimination, 118 A.L.R. 602, 53 incriminating testimony - post-Kastigar cases, 29 
A.L.R.2d 1030, 29 A.L.R.5th 1, A.L.R.5th 1. 


Sec. 42.: [Hearings on confirmation of gubernatorial appointments. | 


The senate, in exercising its advice and consent responsibilities over gubernatorial appoint- 
ments, may by resolution designate the members of an appropriate standing committee to operate 
as an interim committee during the interim between legislative sessions for the purpose of con- 
ducting hearings and taking testimony on the confirmation or rejection of gubernatorial appoint- 
ments. Recommendations of the committee shall be submitted to the senate for action at the next 
succeeding legislative session. Members of such committee shall be paid per diem and mileage 
for attendance at such hearings at the same rates as legislators are paid for attendance at joint 
legislative interim committee meetings. The governor shall submit all appointments requiring 
senate confirmation to such committee within thirty days after the date of appointment. (As added 
November 4, 1986.) 


The 1986 amendment, which was proposed by S.J.R. of a person to the board of regents of an educational 
No. 1 (Laws 1986) and adopted at the general election institution operates neither as "constructive con- 
held on November 4, 1986, by a vote of 161,322 for and sent" to, nor as rejection of, the nomination. A regent 
103,134 against added new Section 42 to Article IV. appointed by recess appointment may be replaced 

Compiler's notes, — An amendment to this article through a new gubernatorial nomination made during 
proposed by H.J.R. No. 15, § 1 (Laws 1965), which would the next session of the legislature. 1991 Op. Att'y Gen. 
have added a new Section 42, providing for the appoint- No, 91-04. 
ment of a legislative auditor, was submitted to the people A nominee to the board of regents of an educational 
at the special election held on September 28, 1965. It was institution who is neither confirmed nor rejected by 
defeated by a vote of 21,144 for and 29,162 against. the senate cannot serve as regent unless, following ad- 

An amendment to this article proposed by S.J.R. No. 1, journment of both houses of the legislature, the gover- 
§ 1 (Laws 1965), which would have added a new section, nor makes a.recess appointment of the person, in which 
providing for the weighing of legislative votes for the pur- case, that person may serve as a full-fledged regent until 
pose of securing to the people of New Mexico equal protec- the next session of the legislature. As either a de jure 
tion of the laws, was submitted to the people at the special or de facto officer, the regent's actions are valid as to 
election held on September 28, 1965, It was defeated by a the public. The governor is not obliged to re-submit the 
vote of 16,299 for and 34,568 against. former nominee to the next session of the legislature 

Cross references, — For governor's appointive and and may make a new nomination, The new nominee may 
removal power, including interim appointees, see N.M. assume the duties as regent, either upon approval by 
Const., art. V, § 5. the senate or by a recess appointment by the governor if 

For oath of officer, see N.M. Const., art. XX, § 1. the senate fails to take any action. 1991 Op. Att'y Gen. 

For holding office until successor qualified, see N.M. No. 91-04. 

Const., art. XX, § 2. Am. Jur. 2d, A.L.R. and C.J.S. references. — 38 Am. 

For interim appointments when senate not in session, Jur. 2d Governor §§ 5 to 7;63A Am. Jur, 2d Public Officers 
see N.M. Const., art. XX, §.5. and Emp oxees §§ 117, 119, hag : barcsse 

67 C.J.S. Officers and Public Employees § 42; 8 JS. 


Recess appointment of regent. — The failure of 
the legislature to act upon the governor's nomination 
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ARTICLE V 


Executive Department 


Sec. Sec, 
1, Composition of department; terms of office of mem- 8, Lieutenant Wicarte to be president of senate. 
bers; residing and maintaining records at seat of 9, Public accounts and reports. 
government. 10. State seal, 
2. Canvass of elections; tie votes. 11. Commissions. 
3, Qualifications of executive officers. 12, Compensation of executive officers, 
4, Governor's executive power; commander of militia. 13. Residence of public officers; election from equal districts. 
5. Governor's appointive and removal power; interim ap- 14. State transportation commission. 
pointees. 15, Confirmation of cabinet secretaries. 
6, Governor's power to pardon and reprieve. 16. Vacancy in the office of the lieutenant governor. 
7. Succession to governorship, 17. State ethics commission. 


Sec. 1. [Composition of department; terms of office of members; 
residing and maintaining records at seat of government. | 


The executive department shall consist of a governor, lieutenant governor, secretary of state, 
state auditor, state treasurer, attorney general and commissioner of public lands, who shall, 
unless otherwise provided in the constitution of New Mexico, be elected for terms of four years 
beginning on. the first day of January next after their election. The governor and lieutenant 
governor shall be elected jointly by the casting by each voter of a single vote applicable to both 
offices. 

Such officers shall, after having served two terms in a state office, be ineligible to hold that state 
office until one full term has intervened. . 

The officers of the executive department, except the lieutenant governor, shall during their 
terms of office, reside and keep the public records, books, papers and seals of office at the seat of 
government. 

Upon the adoption of this amendment by the people, the terms provided for in this section shall 
apply to those officers elected at the general election in 1990 and all state executive officers elected 
thereafter. (As amended November 3, 1914, November 4, 1958, effective January 1, 1959, Novem- 
ber 6, 1962, November 3, 1970 and November 4, 1986.) 


The 1986 amendment, which was proposed by H.J.R. 41,795 against, omitted ‘superintendent of public instruc- 


No. 15 (Laws 1986) and adopted at the general election tion" from list of officers and added "unless otherwise pro- 
held on November 4, 1986, by a vote of 168,850 for and vided in the constitution of New Mexico" following "who 
106,013 against, substituted "terms" for "the term" in the shall" in the first paragraph. 
first paragraph; in the second paragraph, substituted "two The 1914 amendment, which was proposed by 
terms in a state office" for "one term," substituted "that" S.J.R. No. 19 (Laws 1913) and adopted at the general 
for'"any" after "hold," and deleted the exception relating election held on November 8, 1914, by a vote of 18,472 
to the lieutenant governor at the end; substituted "1990" for and 12,257 against, amended this section, which for- 
for "1970" in the last paragraph; and deleted the proviso merly read, "The executive department shall consist of 
at the end. a governor, lieutenant governor, secretary of state, state 

The 1970 amendment, which was proposed by S.J.R. auditor, state treasurer, attorney general, superinten- 
No. 7, § 1 (Laws 1970) and adopted at the general election dent of public instruction ‘and commissioner of public | 
held on November 3, 1970, with a vote of 79,722 for and lands, who shall be elected for the term of four years 
59,426 against, substituted "term of four years" for "term beginning on the first day of January next after their 
of two years" in the first sentence of the first paragraph, election. 
rewrote the second paragraph to provide that after service "Such officers, except the commissioner of public lands 
of one term, executive officers would be ineligible to hold and superintendent of public instruction, shall be’ ineli- 
state office until passage of another full term, with anex- __ gible to succeed themselves after serving one full term. 
ception for the lieutenant BOY ErAT, and added the fourth The officers of the executive department, except the lieu- 
paragraph. tenant governor, shall, during their terms of office, reside 

The 1962 SMepd meat which was proposed by S.J.R. and keep the public records, books, papers and seals of of- 
No. 3, § 1 (Laws 1961) and adopted at the general elec- fice at the seat of government," to read, "The executive de- 
tion held on November 6, 1962, with a vote of 41,485 for partment shall consist of a governor, lieutenant governor, 
and 22,388 against, added the second sentence to the first secretary of state, state auditor, state treasurer, attorney 
paragraph, general, superintendent of public instruction and com- 

The 1958 amendment, which was proposed by S.J.R. missioner or [of] public lands, who shall be elected for the 
No. 3, § 2 (Laws 1957) and adopted at the general election term of two years beginning on the first day of January 
held on November 4, 1958, with a vote of 48,884 for and next after their election, 
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"Such officers shall, after having served two consecutive 
terms, be ineligible to hold any state office for two years 
thereafter, 

"The officers of the executive department except the 
lieutenant governor, shall during their terms of office, re- 
side and keep the public records, books, papers and seals 
of office at the seat of government." 

Compiler's notes. — An amendment to this section 
proposed by S.J.R. No, 2, § 1 (Laws 1959), which would 
have provided for a four-year term for executive officials, 
would have made such officers ineligible for office for four 
years after service of two consecutive four-year terms and 
would have provided for election of such officers, was sub- 
mitted to the people at the general election held on No- 
vember 8, 1960. It failed to pass because it did not receive 
the necessary majority. 

An amendment to this section proposed by H.J.R. 
No, 15, § 1 (Laws 1961), which would have deleted refer- 
ence to the state auditor from the list of officers in the first 
paragraph, and an amendment proposed by S.J.R. No. 13, 
§ 1 (Laws 1961), which would have provided for a four- 
year term for elected executive officials, would have made 
such officers ineligible for office after service of one four- 
year term and would have provided for election of such 
officers, were both submitted to the people at the special 
election held on September 19, 1961. They failed to pass 
because they did not receive the necessary majority. 

An amendment to this section proposed by S.J.R. No. 25 
(Laws 1975), which would have allowed state executive 


EXECUTIVE DEPARTMENT 


officers to serve two consecutive four-year terms, was - 


submitted to the people at the general election held on 
November 2, 1976. It.was defeated by a vote of 117,167 for 
and 181,201 against. 

An amendment to this section, proposed by S.J.R. Nos. 5 
and 6 (Laws 1979), which would have substituted "terms" 
for "the term" in the first sentence of the first paragraph, 
substituted "two consecutive terms in a state office" for 
"one term" in the second paragraph and substituted 
"1982" for "1970" and deleted the second sentence in the 
fourth paragraph, was submitted to the people at the gen- 
eral election on November 4, 1980. It was defeated by a 
vote of 107,676 for and 138,393 against. 

Cross references. — For qualifications of officers spec- 
ified in this section, see N.M. Const., art. V, § 3. 

For compensation of such officers, see N.M. Const., art, 
V, § 12 and 8-1-1 NMSA 1978. 

For executive cabinet, see 9-1-3, 9-1-4 NMSA 1978. 

Comparable provisions, — Idaho Const., art. IV, § 1. 

Iowa Const., art. IV, § 1; amendment 32. 

Montana Const., art. VI, §§ 1, 2. 

Utah Const., art. VII, §§ 1, 2. 

Wyoming Const., art. IV, § 1. 


ANNOTATIONS 


Powers of secretary of state. — The secretary of state 
does not have the power to change mandatory provisions 
of the Election Code. Weldon v, Sanders, 1982-NMSC-136, 
99 N.M. 160, 655 P.2d 1004. ; 

Purpose of state auditor. — The office of state audi- 
tor was created and exists for the basic purpose of having 
a completely independent representative of the people, ac- 
countable to no one else, with the power, duty and author- 
ity to examine and pass upon the activities of state offi- 
cers and agencies receiving and expending public moneys. 
Thompson v. Legislative Audit Comm'n, 1968-NMSC-184, 
79 N.M. 693, 448 P.2d 799. 

Legislature cannot abolish a constitutional office 
nor deprive the office of a single prescribed constitutional 
duty; nor can this be done by indirection, such as depriv- 
ing the officer of all statutory duties, thereby leaving the 
office in name only, an empty shell. Thompson v. Legis- 
lative Audit Comm'n, 1968-NMSC-184, 79 N.M. 693, 448 
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P.2d 799; Torres v. Grant, 1957-NMSC-061, 63 N.M. 106, 
314 P.2d 712. 

Laws 1965, ch. 287 (former 4-24-1 to 4-24-25, 1953 
Comp.), designed to take away from the state auditor 
all post-audit duties and place them with the legislative 
audit commission, and making the commission's appoin- 
tee, the legislative auditor, responsible for substantially 
all the duties performed by the state auditor, was un- 
constitutional. Thompson v. Legislative Audit Comm'n, 
1968-NMSC-184, 79 N.M. 693, 448 P.2d 799. 

Purely statutory duties transferable. — Since this 
section is silent as to the duties appertaining to the of- 
fice of state auditor, the legislature had power to transfer 
purely statutory duties of the office previously performed 
by the auditor to another officer of its own choosing. Tor- 
res v. Grant, 1957-NMSC-061, 63 N.M. 106, 314 P.2d 712. 

Laws 1957, ch, 252 (6-5-1 NMSA 1978), providing that 
warrants on state funds may be drawn only by director 
(now secretary) of department of finance and administra- 
tion, was unconstitutional on theory that it removed from 
the state auditor, a constitutional officer, substantially 
all the powers and duties of that office. Torres v. Grant, 
1957-NMSC-061, 63 N.M. 106, 314 P.2d 712. 

No common-law powers in attorney general. — 
Absent common-law powers in the solicitor general, they 
would not have resided in the attorney general in 1912 
when our constitution was adopted: The court will not 
prohibit district judge from proceeding further in action 
brought in the name of the state by district attorney for 
Santa Fe county, seeking recovery of certain amounts alleg- 
edly paid illegally to chairman of the state highway com- 
mission [state transportation commission], without permit- 
ting intervention of attorney general. State ex rel. Att'y Gen. 
v. Reese, 1967-NMSC-172, 78 N.M. 241, 430 P.2d 399. 

Land commissioner. — In order to avail themselves 
of the federal land grant provided by the Enabling Act, 
the people in their constitution created the office of com- 
missioner of public lands. State ex rel. Evans v. Field, 
1921-NMSC-082, 27 N.M. 384, 201 P. 1059. 

Legislature empowered to create other executive 
officers. — Enumeration by the constitution of certain of- 
ficers constituting the executive departments of the state 
does not necessarily deprive the legislature of the power 
to create other executive officers, although it cannot abol- 
ish any of those created by the constitution; N.M. Const., 
art. V, § 5, recognizes and provides for the appointment of 
all officers whose appointment or election is not otherwise 
provided for. Pollack v. Montoya, 1951-NMSC-056, 55 N.M. 
390, 234 P.2d 336. 

Constitutional and statutory offices  distin- 
guished, — There is an obvious distinction between of- 
fices created under the constitution itself and executive 
officers created by statute; the latter are creatures of 
the legislature, and may have their duties changed or 
their offices abolished at any time the legislature so de- 
sires, unlike the former, State ex rel. Gomez v. Campbell, 
1965-NMSC-025, 75 N.M. 86, 400 P.2d 956, 

Governor and lieutenant governor to be voted on 
as unit. — It was the intention of the people, in amending 
this section and N.M. Const., art. V, § 2, to require that the 
governor and lieutenant governor be voted on as a unit; 
lacking one of them, namely the governor, there could be 
no candidate for lieutenant governor by himself, and man- 
damus would not lie to compel certification of his name. 
State ex rel. Chavez v. Evans, 1968-NMSC-167, 79 N.M. 
578, 446 P.2d 445. 

Location of legislatively created offices not re- 
stricted hereunder, — The constitution makers did not 
intend to restrict the creation of additional executive of- 
fices, but only to specifically provide that the elective of- 
ficials named must live and keep all of their records at 
the seat of government. State ex rel. Gomez v. Campbell, 
1965-NMSC-025, 75 N.M. 86, 400 P.2d 956. 
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Standing to sue. — Relators, who were residents, citi- 
zens, qualified electors and citizens of the city and county 
of Santa Fe, suing in behalf of themselves and other ‘citi- 
zens of the state similarly situated, were without standing 
to raise constitutional question in original proceeding in 
mandamus, seeking to require governor and eleven state 
boards or commissions to return and thereafter maintain 
the main offices of the agencies in question at the capi- 
tal; but the supreme court, in its own discretion, would 
proceed to determine the question. State ex rel. Gomez v. 
Campbell, 1965-NMSC-025, 75 N.M: 86, 400 P.2d 956. 

State board of finance is an executive agency. 
1959-60 Op. Att'y Gen. No. 59-79. 

State tourist bureau is agency of executive 
branch of the state government and is under the control 
of the governor. 1957-58 Op. Att'y Gen. No. 57-166. 

Constitutionality of amendment. — The 1970 ses- 
sion of the legislature proposed eight amendments to 
the constitution, although the attorney general has indi- 
cated that under N.M. Const., art. IV, § 5, constitutional 
amendments may not be considered in even-numbered 
years. 1965 Op. Att'y Gen. No. 65-212, 1969 Op. Att'y Gen. 
No. 69-151. 

Powers of secretary of state. — Secretary of state 
has only such powers and authority as specifically 
granted by the constitution or by statute; he has no inher- 
ent or implied power to certify candidates not selected in 
a manner specifically provided by law. 1959-60 Op. Att'y 
Gen. No. 60-151. 

Legislature cannot abolish a constitutional office. 
1980 Op. Att'y Gen. No. 80-03. 

Second sentence of first paragraph of this section 
is self-executing, 1962 Op, Att'y Gen. No. 62-149, 

Reelection. — Incumbents of both state and county of- 


fices were eligible to reelection in 1916; 1915-16 Op. Att'y 


Gen. No. 15-1507, 

Act not invalid. — An official act by the lieutenant 
governor, recorded "Done at the executive office", is not 
invalid although actually done at his residence in another 
city. 1921-22 Op. Att'y Gen. No. 21-2937. 
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Law reviews. — For article, "Mandamus in New Mex- 
ico," see 4 N.M. L., Rev. 155 (1974). 

For article, " "New Mexican Nationalism’ and the Evo- 
lution of Energy Policy in New Mexico," see 17 Nat. Re- 
sources J. 283 (1977). 

For student symposium, "Constitutional rasa - The 
Executive Branch - Long or Short Ballot?" see 9 Nat. Re- 
sources J. 430 (1969). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 63A 
Am. Jur. 2d Public Officers and Employees §§ 16, 17, 23, 
32, 56, 154 to 156; 72 Am. Jur, 2d States, Territories and 
Dependencies § 62. 

Power to abolish or discontinue office, 4 A.L.R. 205, 172 
A.L.R. 1366. ; 

Term of office, "during term for which elected," 5 A.L.R. 
120, 40 A.L.R. 945. 

Beginning of term, no time fixed for, 80 A.L.R. 1290, 135 
A.L.R. 1173. 

Power of legislature to extend term of public office, 97 
A.L.R. 1428. 

Doctrine of estoppel as applicable against one's right to 
hold a public office or his status as a public pet 125 
A.L.R. 294. 

Constitutional or statutory provision referring to "em- 
ployees" as including public officers, 5 A.L.R.2d 415. 

Legislative power to prescribe qualifications for or condi- 
tions of eligibility to constitutional office, 34 A.L.R.2d 155. 

Construction and effect of constitutional or statutory 
provisions disqualifying one for public office because of 
previous tenure of office, 59 A.L.R.2d 716. 

Delegation to private persons or organizations'of power 
to appoint or nominate to public office, 97 A.L.R.2d 361. 

Removal of public officer for misconduct during previ- 
ous term, 42 A.L.R.3d 691. 

Construction and application, under state law, of doe- 
trine of "executive privilege," 10 A.L.R.4th 355. 

67 C.J.S. Officers and Public Employees §§ 5, 18, 66 to 
70; 81A C.J.S. States §§ 34, 80, 82. 


Sec. 2. [Canvass of elections; tie votes.] 


The returns of every election for state officers shall be sealed up and transmitted to the secre- 
tary of state, who, with the governor and chief justice, shall constitute the state canvassing board 
which shall canvass and declare the result of the election. The joint candidates having the high- 
est number of votes cast for governor and lieutenant governor and the person having the highest 
number of votes for any other office, as shown by said returns, shall be declared duly elected. If two 
or more have an equal, and the highest, number of votes for the same office or offices, one of them, 
or any two for whom joint votes were cast for governor and lieutenant governor respectively, shall 
be chosen therefor by the legislature on joint ballot. (As amended November 6, 1962.) 


Cross references, — For joint election of governor and 
lieutenant governor, see N.M, Const., art. V, § 1. 

For the Election Code, see Chapter 1 NMSA 1978. 

Comparable provisions. — Idaho Const., art, IV, § 2. 

Iowa Const., art. IV, §§ 3 to 5. 

Wyoming Const., art. IV, § 3. 


ANNOTATIONS 


"Returns", — "Returns" did not include registration 
lists, and state canvassing board had only the duty of 
canvassing returns, not ballots; for purpose: of discover- 
ing discrepancies, errors and omissions on face of returns 
and directing their correction, the board might consider 
certificates, tally sheets and pollbooks as part of the "re- 
turns"; when corrected they would be reflected in the cer- 
tificates, and it was the corrected certificate and those not 
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requiring correction which were to be canvassed. Chavez 
v. Hockenhull, 1984-NMSC-098, 39 N.M. 79, 39 P.2d 1027, 
superseded by statute, Reese v. Dempsy, 1944-NMSC-039, 
48 N.M..417, 152 P.2d 157, 

Powers of canvassers limited. — Canvassers had 
power to pass. upon genuineness of returns before them, 
but beyond that their powers were purely ministerial. 
Determination by state canvassing board as to whether 
illegal or fraudulent votes had been cast, or had been cast 
in such numbers as to warrant excluding returns from 
the canvass, . presented a judicial question wherein the 
board would be exercising judicial functions without leg- 
islative or constitutional warrant. Chavez v. Hockenhull, 
1934-NMSC-093, 39 N.M. 79, 39 P.2d 1027, superseded by 
statute, Reese v. "Dempay, 1944-NMSC-039, 48 N.M. 417, 
152 P.2d 157. 
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Governor and lieutenant governor to be voted on members of congress, a highway bond issue and a consti- 
as unit. — It was the intention of the people in amending tutional amendment should require but one poll book, and 
N.M. Const., art. V, § 1 and this section to require that the one ballot for the constitutional amendment, and one for 
governor and lieutenant governor be voted on as a unit; all the other matters to be voted upon, 1912-13 Op. Att'y 
lacking one of them, namely, the governor, there could Gen. No. 12-921, 
be no candidate for lieutenant governor by himself, and Am. Jur. 2d, A.L.R. nad C.J.S. references. — 26 Am. 
mandamus would not lie to compel the certification of his Jur. 2d Elections § 392 et seq.; 838 Am. Jur. 2d Governor § 2. 
name. State ex rel. Chavez v. Evans, 1968-NMSC-167, 79 Officers conducting election, result as affected by lack of 
N.M. 578, 446 P.2d 445. title or by defective title of, 1 A.L.R. 1535: 

Section does not provide for tie in school direc- Statutory provisions relating to form or manner in 
tor election. — Unless the statute provides a method for which election from voting districts or precincts are to be 
determining a tie, there is no election and the incumbent made, failure to comply with, 106 A:L.R. 398. 
holds over until a regular election. 1921-22 Op. Att'y Gen. Excess or illegal ballots, treatment of, when it is not 
No. 22-3379. known for which candidate or upon which side of a propo- 

Results as determined by state canvass are public sition they were cast, 155 A.L.R. 677. 
records and this determination constitutes the official Power of election officers to withdraw or change re- 
record, 1964 Op. Att'y Gen. No. 64-35. turns, 168 A.L.R. 855. 

Poll book and ballots. — A general election which 29 C.J.S. Elections §§ 222, 232, 235 to 239; 81A CWJ.S. 
includes votes for state officers, presidential electors, States §§ 80, 81. 


Sec. 3. [Qualifications of executive officers. | 


No person shall be eligible to any office specified in Section One, hereof, unless he be a citizen 
of the United States, at least thirty years of age, nor unless he shall have resided continuously in 
New Mexico for five years next preceding his election; nor to the office of attorney general, unless 
he be a licensed attorney of the supreme court of New Mexico in good standing; nor to the office of 
superintendent of public instruction unless he be a trained and experienced educator. 


Cross references. — For qualifications for election to this result. State ex rel. Chavez v. Evans, 1968-NMSC-167, 
elective public office, see N.M. Const., art. VII, § 2. 79 N.M. 578, 446 P.2d 445, 39 A.L.R. 3d 290. 

Residency requirement. — If a person is a resident 
ANNOTATIONS for the purpose of voting in New Mexico elections, and has 
been for at least five continuous years preceding his elec- 

Qualifications for governor's office. — This section tion to an executive office of the state, he is qualified to 
should be read together with N.M. Const., art. VII, § 2, so be a candidate for, and hold such office. 1959-60 Op. Att'y 
that a person in order to hold the office of governor must Gen. No, 60-27. 
be a citizen of the United States, at least 30 years of'age, Service in armed forces. — A person who has left the 
who has been a resident continuously for five years pre- physical limits of the state to serve with the armed forces 
ceding his election, and who is a qualified elector in New of the United States after having once established resi- 
Mexico, State ex rel. Chavez v. Evans, 1968-NMSC-167, 79 dence here is eligible to hold an executive office. 1959-60 
N.M. 578, 446 P.2d 445, 39 A.L.R. 3d 290. Op. Att'y Gen. No. 60-27. 

Convicted felon ineligible. — Denial of certification Am. Jur. 2d, A.L.R. and C.J.S. references. — 63A 
of name of individual nominated for governor by people's Am. Jur. 2d Public Officers and Employees 8§ 36 to 46, 
constitutional party was proper where candidate had been 60 to 61. 
convicted of a felony in federal district court, as one must Legislative power to prescribe qualifications for or condi- 
be a qualified elector in this state to hold office of gover- tions of eligibility to constitutional office, 34 A.L.R.2d 155, 
nor; fact that an appeal was pending would not change 81A O.3.S. States §§ 15 to 21, 26,34. 


Sec. 4. [Governor's executive power; commander of militia. ] 


The supreme executive power of the state shall be vested in the governor, who shall take care 
that the laws be faithfully executed. He shall be commander in chief of the military forces of the 
state, except when they are called into the service of the United States. He shall have power to 
call out the militia to preserve the public peace, execute the laws, suppress insurrection and repel 
invasion. 


Cross references. — For authorized purposes of state Iowa Const., art. IV, §§ 7, 9. 
indebtedness, including suppression of insurrection and Montana Const., art. VI, 8§ 4, 13. 
public defense, see N.M. Const., art. IX, § 7. Utah Const., art. VII, §§ 4, 5. 
For the militia generally, see N.M. Const., art. XVIII, Wyoming Const., art. IV, § 4. 
$§ 1 and 2. 
For heading cabinet, see 9-1-3 NMSA 1978. ANNOTATIONS 
For governor's power to call out the militia, see 20- 2-6 Executive privilege. — The executive privilege 
NMSA 1978. in New Mexico, which derives from the constitution 
Comparable provisions. — Idaho Const., art. IV, §§ 4,5. and which is reserved to and can be invoked only by 
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the governor, extends only to documents that are com- 
municative in nature, that are made to and from indi- 
viduals in very close organizational .and functional 
proximity to the governor, and that relate to decisions 
made by the governor in the performance of the gov- 
ernor's constitutionally-mandated duties. Republican 
Party of N.M. v. New Mexico Taxation & Revenue Dep't, 
2012-NMSC-026, 283 P.3d 853. 

Application of the executive privilege to the in- 
spection of public records. — Courts considering the 
application of the executive privilege to a request for the 
inspection of public records under the Inspection of Public 
Records Act (Chapter 14, Article 2 NMSA 1978) must inde- 
pendently determine whether the documents at issue are 
in fact covered by the privilege and whether the privilege 
has been invoked by the governor, to whom the privilege 
is reserved. Courts are not required to balance the compet- 
ing needs of the executive and the party seeking disclosure. 
Where appropriate, courts should conduct an in camera 
view of the documents at issue as part of their evaluation 
of the privilege. Republican Party of N.M. v. New Mexico 
Taxation & Revenue Dep't, 2012-NMSC-026, 283 P.3d 853. 

Executive privilege did not apply to drivers' 
license records, — Where petitioners requested pub- 
lic documents from the motor vehicle division relating 
to the issuance of drivers' licenses to foreign nationals 
and to an audit of the license program ordered by the 
governor; the motor vehicle division redacted informa- 
tion pursuant to executive privilege;.the redacted docu- 
ments included communications regarding New Mexico's 
negotiations with the Mexican government regarding 
access to identity documents and discussions related to 
implementing the audit of the driver's license program; 
the documents at issue were principally internal emails 
between staff of the motor vehicle division, not commu- 
nications with the governor or the governor's immediate 
staff; and the motor vehicle division, not the governor, 
asserted the executive privilege; the documents at. issue 
did not qualify for the executive privilege. Republican 
Party of N.M. v. New Mexico Taxation & Revenue Dep't, 
2012-NMSC-026, 283 P.3d 853, rev'g 2010-NMCA-080, 
148 N.M., 877, 242 P.3d 444. 

Governor is sole judge of facts that may seem to de- 
mand aid and assistance of military force of state. State 
ex rel. Charlton v. French, 1940-NMSC-010, 44 N.M. 169, 
99 P.2d 715. , 

To provide for public defense embraces consider- 
ations of preparedness as well as execution. State ex 
rel, Charlton v. French, 1940-NMSC-010, 44 N.M. 169, 99 
P.2d 715. 

Power of militia supersedes civil authorities. — 
Where governor, seeking to quell insurrection, calls out the 
militia, by executive process, and puts them in charge, such 
military forces do not act as sheriffs or deputy sheriffs, but 
their power supersedes the civil authorities. State ex rel. 
Roberts v. Swope, 1933-NMSC-097, 38 N.M. 53, 28 P.2d 4. 
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Other provisions. — This section is in pari materia 
with N.M. Const., art. IX, § 7 (authorizing state indebt- 
edness for certain purposes, including the suppressing of 
insurrection and public defense) and art. XVIII, § 2 (relat- 
ing to the organization, discipline and equipment of the 
militia). State ex rel. Charlton v. French, 1940-NMSC-010, 
44.N.M. 169, 99 P.2d 715. 

Governor entitled to legislative immunity; — Ac- 
tions of the governor recommending state appropriations 
for medicaid waivers, revamping the state personnel sys- 
tem and plan for growth in the medicaid programs were 
legislative in nature and therefore the governor is enti- 
tled to legislative immunity. Lewis v. New Mexico Dep't of 
Health, 275 F.Supp.2d 1319 (D.N.M. 2003). 

Governor did not have authority to enter com- 
pacts with Indian tribes. — The governor could not 
rely on statutory authority to enter into compacts and 
revenue-sharing agreements with Indian tribes which 
would permit gaming on Indian lands pursuant to the fed- 
eral Indian Gaming Regulatory Act. State ex rel. Clark v. 
Johnson, 1995-NMSC-048, 120 N.M., 562, 904 P.2d 11. 

Governor has almost unlimited authority to sup- 
press insurrection, and is himself the judge as to the local 
condition requiring it, 1919-20 Op. Att'y Gen, No. 19-2416. 

Governor's authority not to be invaded by legis- 
lature. — Any attempt by the legislature to invade the 
authority vested in the governor by virtue of this section 
would be interference by one department of the govern- _ 
ment with another, contrary to Article 3 of the constitu- 
tion. 1951-52 Op. Att'y Gen. No. 51-5438. 

Limitation imposed by former 20-6-2 NMSA 1978, 
prior to its 1953 amendment, on the issuance of certifi- 
cates of indebtedness by the governor without calling 
a special session of the legislature, was not in conflict 
with this section as it did not interfere with the gover- 
nor's power to call out the militia. 1951-52 Op. Att'y Gen, 
No. 51-5438. 

Governor does not have authority to legislate reg- 
ulation of massage practitioners and he cannot del- 
egate it to a massage board. 1980 Op. Att'y Gen. No, 80-09. 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 38 Am. 
Jur. 2d Governor § 4; 53 Am, Jur. 2d Military and Civil 
Defense §§ 3, 32, 34. 

Mandamus to. governor, 105 A.L.R. 1124. 

Prohibition as means of controlling action of governor, 
115. A.L.R. 14, 159 A.L.R. 627. 

Devolution, in absence of governor, of veto and approval 
powers upon lieutenant governor or other officer, 136 
A.L.R. 1053. 

War, constitutionality, construction and application of 
statute conferring emergency powers on governor during, 
150 A.L.R. 1488. 

Governor's authority to remit forfeited bail bond, 77 
A.L.R.2d 988. ; 

6 C.J.S; Armed Services § 288 et seq.; 81A C.J.S, States 
§ 130. 


Sec. 5. [Governor's appointive and removal power; interim appointees. | 


The governor shall nominate and, by and with the consent of the senate, appoint all officers 
whose appointment or election is not otherwise provided for and may remove any officer appointed 
by him unless otherwise provided by law. Should a vacancy occur in any state office, except lieuten- 
ant governor and member of the legislature, the governor shall fill such office by appointment, and 
such appointee shall hold office until the next general election, when his successor shall be chosen 
for the unexpired term. (As amended November 8, 1988.) 


The 1988 amendment, which was proposed by H.J.R. 
No. 11, § 2 (Laws 1988) and adopted at the general elec- 
tion held on November 8, 1988, by a vote of 224,091 for 


and 145,206 against substituted "unless otherwise pro- 
vided by law" for "for incompetency, neglect of duty or 
malfeasance in office" at the end of the first sentence. 
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Cross references. — For vacancies in office of gover- 
nor (or lieutenant governor) and succession to governor- 
ship, see N.M. Const., art. V, § 7. 

For removal of state highway commissioners, see N.M. 
Const., art. V, § 14. 

For governor's power to make interim appointments to 
fill vacancies in appointive offices between sessions of the 
legislature, see N.M. Const., art. XX, § 5. 

For appointed secretaries of cabinet departments. serv- 
ing until final action by senate on confirmation, see 9-1-4 
NMSA 1978. 

For ineligibility of person whose appointment has been 
rejected by the senate to hold office under recess appoint- 
ment, see 10-1-1 NMSA 1978. 

For designation of three disaster successors to each ex- 
ecutive office, see 12-11-5 NMSA 1978, 

Comparable provisions. — Idaho Const., art. IV, § 6. 

Montana Const., art. VI, § 8. 

Utah Const., art. VII, § 10. 

Wyoming Const., art. IV, § 7. 


ANNOTATIONS 


No conflict with Article VI, Section 32. — This sec- 
tion addresses the power to remove officers. N.M. Const., 
art. VI, § 382, addresses the power to fill a vacancy. The two 
powers are not mutually exclusive, and one does not negate 
the other. State ex rel. N.M. Judicial Standards Comm'n v. 
Espinosa, 2003-NMSC-017, 134 N.M. 59, 73 P.3d 197, 

Staggered terms. — The use of staggered terms is not 
sufficient to limit the governor's removal power under this 
section. While policies underlying staggered terms are im- 
portant, such policies cannot override the governor's ex- 
press removal authority. State ex rel. N.M. Judicial Stan- 
dards Comm'n v. Espinosa, 2008-NMSC-017, 134 N.M. 59, 
73 P.3d 197, 

Appointment power for legislatively created of- 
fices not inherently in governor. — The Sales Tax Act 
of 1934 (Laws 1934 (S.S.), ch. 7) was not unconstitutional 
and in violation of this section because it did not make the 
"seller" a collector who should be appointed by the gover- 
nor, but, instead, levied the tax on the "seller" and made 
former tax commission the collector of the tax. State ex rel. 
Attorney Gen. v. Tittmann, 1938-NMSC-005, 42 N.M. 76, 
75 P.2d 701. 

The Drainage District Law of 1912 (73-6-1 NMSA 1978 
et seq.) did not violate this section, the commissioners of 
drainage districts not being of the class contemplated. In 
re Dexter-Greenfield Drainage Dist., 1915-NMSC-097, 21 
N.M. 286, 154 P, 382. 

Governor has power to remove any officer ap- 
pointed by him, including those appointed by and with 
consent of senate; he is not required to make charges, give 
notice or accord a hearing. State ex rel. Ulrick v, Sanchez, 
1926-NMSC-060, 32 N.M. 265, 255 P. 1077; State ex rel. Du- 
ran v, Anaya, 1985-NMSC-044, 102 N.M. 609, 698 P.2d 882. 

Removal of members of the public employee rela- 
tions board. — The governor does not have authority un- 
der Article V, Section 5 of the constitution of New Mexico 
to remove members of the public employee labor relations 
board created by 10-7E-8 NMSA 1978. AFSCME v. Marti- 
nez, 2011-NMSC-018, 150 N.M. 182, 257 P.3d 952. 

Governor may remove policy-making appointee 
for political reasons, without notice or hearing, and this 
power encompasses removal for expressions made by the 
appointee in contravention of the policy goals of the gov- 
ernor; however, a contrary rule may apply to a nonpolicy- 
making state employee. Mitchell v. King, 587 F.2d 385 
(10th Cir. 1976) (decided prior to 1988 amendment, which 
rewrote first sentence), 

Governor's discretion not subject to court review. 
— Where an appointment is during pleasure, or for a 
fixed period, with a discretionary power of removal, the 
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office may be vacated and the removal made ex parte, and 
because the office of governor is political, the discretion 
vested in the chief executive by the constitution and laws 
of the state respecting his official duties is not subject to 
control or review by the courts. Mitchell v. King, 537 F.2d 
385 (10th Cir. 1976). 

Removal proceedings moot. — Removal proceedings 
based on conduct during a previous term are generally 
considered to be moot. In re Thaxton, 1968-NMSC-014, 78 
N.M. 668, 437 P.2d 129. 

Commission as prima facie evidence of entitle- 
ment to office. — An appointment to office by the execu- 
tive is complete upon delivery of the commission. When 
governor appointed and commissioned plaintiff, he gave 
him prima facie title to the office, and the commission, 
when issued, must be taken at least as prima facie evi- 
dence that the person holding it is lawfully entitled to the 
office. Conklin v. Cunningham, 1894-NMSC-005, 7 N.M. 
445, 38 P. 170. 

Power of legislature to create offices. — Enumera- 
tion by constitution of certain officers constituting execu- 
tive department of the state does not necessarily deprive 
the legislature of power to create other executive officers, 
although it cannot abolish any of those created by the con- 
stitution. Pollack v. Montoya, 1951-NMSC-056, 55 N.M. 
390, 234 P.2d 336, 

Power of legislature to create offices. — Legisla- 
ture may restrict membership on any legislatively created 
professional board to members of the profession, and may 
also enact a residential restriction so long as the restric- 
tions on the terms are compatible with the elective re- 
striction on executive officers in the constitution. 1953-54 
Op. Att'y Gen. No. 53-5750, 

Governor is under constitutional duty to submit 
appointments of officers to positions requiring the 
advice and consent of the senate at the next session of 
that body following the appointment. 1970 Op. Att'y Gen. 
No. 70-10, 

Senate has constitutional duty to act on submit- 
ted appointments whenever it is next in session, in time 
for the governor to make a substitute appointment for any- 
one rejected by the senate. 1970 Op. Att'y Gen. No. 70-10. 

Legislature's confirmatory power exercisable at 
any session. — Confirmation by the senate of appoint- 
ments made by governor is not part of its legislative du- 
ties, but rather, is an administrative function given to the 
senate as part of the system of checks and balances, which 
exists whenever the senate is in session and may be exer- 
cised whether the-session is a regular-long, regular-short 
or special one. 1970 Op. Att'y Gen. No. 70-10. 

Legislature not to invade governor's prerogative. 
— In providing for the "consent" of the senate, it was not 
the intention of the constitutional draftsmen to permit 
the senate to instruct or otherwise assert the prerogative 
of the governor in making the nomination; to the contrary, 
the nominating authority is vested exclusively in the gov- 
ernor, but his appointing power is shared with the senate. 
1961-62 Op. Att'y Gen. No. 61-17. 

Commencement of appointee's term. — When a 
public officer is appointed while the senate is in session, 
the office holder can neither assume the duties nor exer- 
cise the powers of his office until the consent of the senate 
is given, 1961-62 Op. Att'y Gen. No. 61-17. 

Appointment power for legislatively created offices 
not inherently in governor. — There would be no imped- 
iment to the legislature's placing the power of appointment 
for an office legislatively created in someone other than the 
governor, and in that event, it might also prescribe the au- 
thority to exercise the removal power and the manner of its 
exercise, 1957-58 Op. Att'y Gen. No. 58-10, 

The appointments contemplated in the Oil Conserva- 
tion Act (Laws 1935, ch. 72, as amended) are appoint- 
ments "otherwise provided for" as those words are used 
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in this section, and do not invade the governor's power of 
appointment. 1951-52, Op. Att'y Gen. No. 51-5397. 

Conferral of appointive power on governor in- 
cludes removal power. — The legislature lacks the 
power to restrict the governor's removal power over legis- 
latively created offices where it has conferred the appoint- 
ing power for these offices upon the governor, 1957-58 Op, 
Att'y Gen. No. 58-10. 

Governor's power to remove member of rete es- 
tate commission. — Since the governor may remove any 
person appointed by him or his predecessor, the governor 
can remove any member of the real estate commission at 
any time without notice or hearing. 1963-64 Op. Att'y Gen. 
No. 63-184. 

Removal of board members. — Since no statutory 
method of removal was prescribed for former health and 
social services board, the method prescribed under this 
section would be the proper method for governor to pro- 
ceed under, 1971 Op. Att’y Gen. No. 71-06. 

Notice and hearing unnecessary for removal. — A 
public official who, under the law, has a fixed term of of- 
fice, and who is ‘removable only for specified causes, can 
be removed without notice or a hearing upon the charges. 
1967 Op. Att'y Gen. No. 67-06. 

An executive termination is a nullity only where there 
is a failure to state the reason for removal as required; 
neither proof of the stated reason nor a hearing thereon is 
required. 1957-58 Op. Att'y Gen. No. 57-179 (regarding a 
member of the economic development commission). 

No proof of changes required. — The constitution 
does not require that a notice and hearing be given before 
a removal can be made and, therefore, no proof would be 
necessary of the charges made by the governor. 1953-54 
Op. Att'y Gen. No. 53-5746. ° 

Governor's ‘power over highway commission 
greatly limited. — Passage of N.M. Const., art. V, § 14, 
was in direct derogation of this section, and was drawn 
to limit, almost to the point of abolition, the governor's 
power over the highway commission. 1957-58 Op. Att'y 
Gen No. 57-47. 

Length of term of interim appointee to elective 
office. — Under this section an appointee to a state office 
holds his office only until the next general election, and 
the term of office of the elected successor commences upon 
the date he qualifies, since he has been elected to an office 
to fill a vacancy. 1951-52 Op. Att'y Gen. No. 52-5612. 

Where appointees of the governor were holding state of- 
fices after a vacancy, until the next election, and no candi- 
dates for such office were nominated or elected as their suc- 
cessors, they were entitled to hold office until their successors 
were duly qualified. 1925-26 Op. Att'y Gen. No. 26-3915. 

Law reviews. — For article; "The Executive," see 7 
Nat. Resources J. 267 (1967). 

For note, "The Public Service Commission: A Legal 
Analysis of an Administrative System," see 3 N.M. L. Rev. 
184 (1973). 


Sec. 


CONSTITUTION OF THE STATE OF NEW MEXICO 


Art.’V, § 6 


Am. Jur. 2d, A.L.R. and C.J.S. references, — 38 Am. 
Jur, 2d Governor §§ 5 to 8; 683A Am. Jur. 2d Public Officers 
and Employees §§ 95, 117, 119, 120, 219, 221 to 225, 231. 

Power of legislature to abolish or discontinue office, 4 
A.L.R. 205, 172 A.L.R. 1366. 

Physical or mental disability as ground for removal 
from office, 28 A.L.R. 777. 

Removal for failure to answer frankly questions asked 
during investigation, 77 A.L.R. 616. 

Removal for bringing or defending action affecting per- 
sonal rights or liabilities; collecting mileage after travel- 
ing without expense as ground for removal, 81 A.L.R. 493. 

Implied power of appointing authority to remove officer 
whose tenure is not prescribed by law, though appointed 
for definite term, 91 A.L.R. 1097. 

Membership in or affiliation with religious, political, so- 
cial or criminal society or group as ground of removal of 
public officer, 116 A.L.R, 358. 

Power of courts or judges in respect of removal of of- 
ficers, 118 A.L.R. 170. 

Constitutionality and construction of statute which 
fixes or specifies term of office but provides for removal 
without cause, 119 A.L.R. 1437. 

Failure of public officer or employee to pay creditors on 
claims not related to his office or position as ground or 
justification for his removal or suspension, 127 A.L.R. 495. 

Induction or voluntary enlistment in military service as 
creating a vacancy in, or as ground for removal from, pub- 
lic office or employment, 154 A.L.R, 1456, 156 A.L.R. 1457, 
157 A.L.R. 1456. 

Validity of contract by officer with public for rendition of 
new or special services to be paid for in addition to regular 
compensation, 159 A.L.R. 606. 

Vacancy in public office within constitutional or statu- 
tory provision for filling vacancy, where incumbent ap- 
pointed or elected for fixed term and until successor is ap- 
pointed or elected is holding over, 164 A.L.R. 1248. 

Validity of governmental requirement of oath of alle- 
giance or loyalty, 18 A.L.R.2d 268.: 

Conviction of offense under federal law or law of an- 
other state or country as ground for removal from state or 
local office, 20 A.L.R.2d 732. 

Injunction as remedy against removal of public officer, 
34 A.L.R.2d 554. 

Assertion of immunity as ground for removing or dis- 
charging public officer or employee, 44 A.L.R.2d 789. 

Infamous crime, or one involving moral turpitude 
constituting disqualification to hold office, 52 A.L.R.2d 
1314, 

Power to appoint public officer for term commencing at 
or after expiration of term of appointing officer or body, 75 
A.L.R.2d 1277. 

Removal for misconduct during previous term of office, 
42 A.L.R.3d 691, 

67 C.J.S. Officers and Public Employees §§ 36, 40, 42, 
117 to 126; 81A C.J.S, States §§ 84, 98, 99. 


6. [Governor's power to pardon and reprieve. | 


Subject to such regulations as may be prescribed by law, the governor shall have power to grant 
reprieves and pardons, after conviction for all offenses except treason and in cases of impeachment. 


Cross references. — For statutory provision relating 
to granting of pardon or restoration of civil rights after 
service of individual's sentence, see 31-13-1 NMSA 1978. 

Comparable provisions. — Idaho Const,, art. IV, § 7. 

Iowa Const., art. IV, § 16. 

Montana Const., art. VI, § 12. 

Utah Const., art. VII, § 12. 

Wyoming Const., art. IV, § 5. 
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ANNOTATIONS 


Ultimate power and right to pardon is granted to 
governor, unrestrained by any consideration other than his 
conscience, wisdom and sense of public duty, although there 
may be regulations by law of the manner of its exercise. Ex 
parte Bustillos, 1920-NMSC-095, 26 N.M. 449, 194 P. 886. 
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Art. V, § 6 


Legislative invasion of governor's rights uncon- 
stitutional. — Code 1915, § 5087 (since repealed), provid- 
ing for issuance of pardons only upon recommendation of 
board of penitentiary commissioners, whether or not it was 
an "existing statute" when adopted and enacted into the 
code, constituted a plain invasion of rights and duties of 
the executive, and taken as a whole, was unconstitutional 
and inoperative. Ex parte Bustillos, 1920-NMSC-095, 26 
N.M. 449, 194 P, 886. 

Statute permitting court to suspend sentence 
valid. — Laws 1909, ch. 32, § 1 (since repealed), autho- 
rizing suspension of sentence by district court, did not en- 
croach upon this section. Ex parte Bates, 1915-NMSC-060, 
20 N.M. 542, 151 P. 698, 1916A L.R.A. 1285. 

Governor has full power to pardon for di- 
rect criminal contempt of a court. Ex parte Magee, 
1925-NMSC-061, 31 N.M. 276, 242 P. 332. 

Constructive criminal contempt pardonable. — 
Constructive criminal contempt is an offense against the 
state which has the power, through its executive, to ex- 
tend grace or forgiveness. State v. Magee Publishing Co., 
1924-NMSC-023, 29 N.M. 455, 224 P, 1028, 38 A.L.R. 142, 
overruled by State v, Morris” 1965- NMSC- 113, 75 N.M. 
475, 406 P.2d 349. 

Habitual offender sentences. — The governor has 
the power to pardon habitual offender sentences, even 
those not yet imposed on convictions in existence at the 
time the governor issues the pardon. State v. Mondragon, 
1988-NMCA-027, 107 N.M. 421, 759 P.2d 1003, cert. de- 
nied, 107 N.M. 267, 755 P.2d 605. 

Effect of pardon on habitual criminal provisions. 


— An executive pardon of an offense which has provoked 


the court into imposing a life sentence under the habitual 
criminal act does not avail to deny the court authority to 
employ the same felony convictions again for the purpose 
of imposing another sentence under the habitual crimi- 
nal act, if subsequent to the pardon the prisoner commits 
another felony. Shankle v. Woodruff, 1958-NMSC-054, 64 
N.M. 88, 324 P.2d 1017. 

Revocation of pardon. — The governor may revoke a 
pardon he has issued before it has been delivered to and 
accepted by the pardonee. 1970 Op. Att'y Gen. No. 70-89, 

Governor is without power to pardon conviction 
under municipal ordinance. City of Clovis v. Hamilton, 
41 N.M. 4, 62 P.2d 1151 (1936), 

Ward of court. — Pardon powers of the governor do 
not extend to a person adjudged to be a ward of the court, 
since such a person has not been convicted of crime, 1943- 
44 Op. Att'y Gen. No. 43-4315. 

Governor does not have right to reinstate driver's 
license which had been revoked by the courts; governor's 
authority would be limited to pardoning conviction for the 
violation of the law which was the basis for the revocation of 
the license by the court. 1939-40 Op. Att'y Gen. No, 39-3083. 

Retroactive application of statutory credits im- 
proper. — There is no constitutional authority under 
this section for the governor to apply the benefits of an act 
granting time credits to inmates while they appealed ret- 
roactively; such an act is neither a pardon nor a reprieve. 
1968 Op. Att'y Gen. No. 68-57. 

Prisoner sentenced to death may not be re- 
prieved for indefinite period. 1921-22 Op. Att'y Gen. 
No, 21-3075. 

Pardons are to be construed liberally in favor of 
the pardonee, 1970 Op, Att'y Gen, No. 70-85. 

"Pardon" restores one to customary civil rights 
which ordinarily belong to a citizen of the state, including 
the right. to vote and the right to hold office. 1970 Op. Att'y 
Gen. No. 70-85, 

In the broad sense of the term "pardon," a "certificate 
restoring a person to full rights of citizenship" is a pardon; 
this method may be used to restore a federal ex-convict to 
his political rights. 1970 Op. Att'y Gen. No. 70-85. 


EXECUTIVE DEPARTMENT 
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Art. V, § 6 


This provision is clearly self-executing, and re- 
quires no legislative action to make it effective, Ex parte 
Bustillos, 26 N.M. 449, 194 P, 886 (1920). 

Power to pardon is not inherent attribute of ex- 
ecutive department, but rests solely in a grant by the 
people, 1970 Op. Att'y Gen. No. 70-85. 

Ultimate power and right to pardon is granted to 
governor. — This provision is a plain and clear grant of the 
pardoning power, the exercise of which may be regulated by 
law so long as the prescribed regulation does not impair the 
ultimate power granted. 1970 Op. Att'y Gen. No, 70-85. 

The power to grant "reprieves" and "pardons" is vested 
in the governor by this section. 1959-60 Op. Att'y Gen. 
No. 60-199. 

In pardoning person convicted of misdemeanor, gover- 
ner was not bound by legislative restriction. 1915-16 Op. 
Att'y Gen. No. 15-1667. 

Power to grant partial pardons. — The governor 


has the power under the New Mexico constitution to grant 


a partial pardon conferring the right to vote and hold pub- 
lic office while denying the right to possess a firearm. 1992 
Op. Att'y Gen. No. 92-09, _. 

Parole or release by court after sentencing im- 
proper. — An inmate of the New Mexico industrial school 
(New Mexico boys school at Springer) who has been con- 
victed and sentenced for crime, whether he has been re- 
moved to state penitentiary or not, can only be pardoned 
by the governor and may not be paroled or released by the 
court. 1941-42 Op. Att'y Gen. No, 42-4072. 

Pardon of juveniles. — The governor did not have 
power to pardon boys sentenced to reform school who had 
merely been adjudged juvenile delinquents, but he did have 
power to pardon such boys who had first been convicted by 
court of competent jurisdiction of offense against the peace 
and dignity of the state, 1933-34 Op. Att'y Gen. No. 33-611. 

Commutation of minor's punishment. — It is 
within power of governor to commute punishment of de- 
fendant, under 18 years of age at time crime was commit- 
ted, from imprisonment in penitentiary to imprisonment 
in reform school. 1914 Op. Att'y Gen. No. 14-1175. 

Pardon pending appeal. — The pardoning power of 
the governor might be exercised after conviction in the 
district court, pending appeal. 1917-18 Op. Att'y Gen. 
No, 18-2089. 

Effect of pardon on eligibility for appointment as 
police officer. — An unconditional gubernatorial par- 
don allows a person convicted of a felony to be eligible 
for certification by the Law Enforcement Academy for 
permanent appointment as a police officer. However, if 
authorized by statute or regulation, a pardoned felon's 
character and the acts underlying the conviction may 
be considered in certification or licensing. 1992 Op. Att'y 
Gen. No. 92-09. 

Effect of pardon on eligibility for license as pri- 
vate investigator. — An unconditional gubernatorial 
pardon allows a person convicted of a felony to be eligible 
for licensure as a private investigator. However, if autho- 
rized by statute or regulation, a pardoned felon's charac- 
ter in the acts underlying the conviction maybe considered 
in certification or licensing. 1992 Op. Att'y Gen. No. 92-09. 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 59 Am. 
Jur, 2d Pardon and Parole §§ 14 to 16, 22, 26 to 30. 

Contempt, executive power to pardon for, 23 A.L.R. 524, 
26 A.L.R. 21, 88 A.L.R. 171, 63 A.L.R. 226, 

Statute authorizing court to suspend sentence as in- 
fringing executive pardoning power, 26 A.L.R. 400, 101 
A.L.R. 402. 

Lieutenant-governor, exercise of pardon power in ab- 
sence or disability of governor, 32 A.L.R. 1162. 

Formal requisites of pardon, 34 A.L.R. 212. 

Statute permitting suspension of sentence for wife or 
family abandonment or nonsupport as encroachment on 
pardoning power of governor, 48 A.L.R. 1198. 
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Art. V, § 7 CONSTITUTION OF THE STATE OF NEW MEXICO Art. V, § 7 


Consent of convict as essential to pardon, commutation Jury: procedure to be followed where jury requests in- 
or reprieve, 52 A.L.R. 835. formation as to possibility of pardon or parole from sen- 

Effect of pardon on previous offenses or paennene tence imposed, 35 A.L.R.2d 769. 
therefor, 57 A.L.R. 443. Offenses and convictions vovered by pardon, 35 A.L.R.2d 

Conditional pardons, 60 A.L.R. 1410. 1261. 

Statute restoring competency of convicts as witnesses Governor's authority to remit forfeited bail bond, 77 
as infringing governor's pardoning power, 63 A.L.R. 982. A.L.R.2d 988. 

Judicial investigation of pardon by governor, 65 A.L.R. Jury: prejudicial effect of instruction of court as to pos- 
1471. sibility of pardon or parole, 12 A.L.R.3d 832. 

Fine or penalty imposed in addition to imprisonment, Pardon as restoring public office or license or eligibility 
pardon as affecting, 74 A.L.R. 1118. therefor, 58 A.L.R.3d 1191. 

Impeachment: pardon as affecting impeachment by State pardon as affecting "convicted" status of one ac- 
proof of conviction of crime, 30 A.L.R.2d 893. cused of violations of Gun Control Act of 1968 (18 USC 

Habitual criminal statute, pardon as affecting consider- §§ 921 et seq.), 44 A.L.R. Fed. 692. 
ation of earlier conviction in applying, 31 A.L.R.2d 1186. 67A C.J.S. Pardon and Parole §§ 6 to 10. 


Sec. 7. [Succession to governorship.] 


If at the time fixed for the beginning of the term of the governor, the governor-elect shall have 
died, the lieutenant governor-elect shall become governor. If a governor shall not have been chosen 
before the time fixed for the beginning of his term, or if the governor-elect shall have failed to qual- 
ify, then the lieutenant governor-elect shall act as governor until a governor shall have qualified; 
and the legislature may by law provide for the case wherein neither a governor-elect nor a lieuten- 
ant governor-elect shall have qualified, declaring who shall then act as governor, or the manner in 
which one who is to act shall be selected, and such person shall act accordingly until a governor or 
lieutenant governor shall have qualified. 

If after the governor-elect has qualified a vacancy occurs in the office of governor, the tentenant 
governor shall succeed to that office, and to all the powers, duties and emoluments thereof, pro- 
vided he has by that time qualified for the office of lieutenant governor. In case the governor is ab- 
sent from the state, or is for any reason unable to perform his duties, the lieutenant governor shall 
act as governor, with all the powers, duties and emoluments of that office until such disability be 
removed. In case there is no lieutenant governor, or in case he is for any reason unable to perform 
the duties of governor, then the secretary of state shall perform the duties of governor, and, in 
case there is no secretary of state, then the president pro tempore of the senate, or in case there 
is no president pro tempore of the senate, or he is for any reason unable to perform the duties of 
governor, then the speaker of the house shall succeed to the office of governor, or act as governor as 
hereinbefore provided. (As amended Novetither 2, 1948.) 


The 1948 amendment, which was proposed by S.J.R. Comparable provisions. — Idaho Const., art. IV, 
No. 14 (Laws 1947) and adopted at the general election §§ 12, 14. 
held on November 2, 1948, with a vote of 35,7380 for and Iowa Const., art. IV, § 17; amendment 20, 
22,193 against, rewrote this section, adding the first Montana Const., art. VI, 86. _ 
paragraph and making numerous changes in the second Utah Const., art. VII, § 11. . 
paragraph. Prior to amendment, the section read: "In Wyoming Const., art, IV, § 6 (secretary of state to be act- 
case of a vacancy in the office of governor, the. lieutenant ing governor). 
governor shall succeed to that office, and to all the pow- ' 
ers, duties and emoluments thereof. In case the governor ANNOTATIONS 


is absent from the state, or is for any reason unable to 


: j Succession to enti ired. term. '—.If t 3 
perform his duties, the lieutenant governor shall act as bs eas 1av6 iabeaimrsante. = neant 


‘th all th ; 1 fice of governor should become vacant prior to the 1972 
governor, with all the powers, duties and emoluments of election, the lieutenant governor would fill the entire un- 


that office until such disability be removed. In case there expired term to which the governor had been elected. 1971 
is no lieutenant governor, or in case he is for any reason Op. Att'y Gen. No, 71-05. 


unable to perform the duties of governor, then the sec- 


g 4 Lieutenant governor ma constitutio ally ex- 
retary of state or, in case there is no secretary of state, g y trig 


ecute delegated duties assigned by governor. 1971 


or he is for any reason unable to perform the duties of Op. Att'y Gen: No. 71-15; 
governor, then the president pro tempore of the senate Am. Jur. 2d, A.L.R. and C.J.S. referchpes, wn! 98 Ari: 
shall succeed to the office of governor, or act as governor Jur 2d bebe §§ 12 to 15. 


F vee cts 
as ae ieee e gk pha taney’ , Devolution, in absence of governor, of veto and approval 

hed eel based-odh tne’ v | baw pT eed noes CNP dew T TY Seti Lited (estate We powers upon lieutenant governor or other officer, 136 
governor's office, or person serving as acting governor, see ALR. 1047 


8-1-1 NMSA 1978, 
For serving as member of cabinet, see 9-1-3 NMSA 1978. BLA Ph Setarerins (1080: 


For disaster successors to governor and his constitu- 
tional successors, see 12-11-4 NMSA 1978, 
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Art. V, § 8 EXECUTIVE DEPARTMENT Art. V, § 10 


Sec. 8. [Lieutenant governor to be president of senate. ] 


The lieutenant governor shall be president of the senate, but shall vote only when the senate is 
equally divided. 


Comparable provisions. — Idaho Const., art. IV, § 13. The lieutenant governor is under a duty to cast vote au- 
Iowa Const., art. IV, § 18. thorized under this section, when the senate is evenly di- 
vided on a matter not a constitutional amendment. 1959- 


ANNOTATIONS 60 Op. Att'y Gen. No. 59-73. 

When lieutenant governor to vote. — The lieuten- Lieutenant governor may constitutionally ex- 
ant governor must vote when the senate is equally divided ecute delegated duties assigned by governor, 1971 
on any question other than a joint resolution which pro- Op. Att'y Gen. No. 71-15. 
poses an amendment to the constitution. 1971 Op. Att'y Am. Jur, 2d, A.L.R. and C.J.S. references. — 81A 
Gen. No. 71-31. C.J.S. States § 131. 


Sec. 9. [Public accounts and reports. | 


Each officer of the executive department and of the public institutions of the state shall keep an 
account of all moneys received by him and make reports thereof to the governor under oath, annu- 
ally, and at such other times as the governor may require, and shall, at least thirty days preceding 
each regular session of the legislature, make a full and complete report to the governor, who shall 
transmit the same to the legislature. 


Comparable provisions. — Idaho Const., art. IV, § 17. Constitutionality of statute relieving public officer from 
liability for loss of public funds, 38 A.L.R. 1512, 96 A.L.R. 
ANNOTATIONS 505i 

Federal funds received by institutions of higher Imprisonment for withholding of state funds by public 
education. — State institutions of higher learning re- officer, 40 A.L.R. 82. ody 
ceiving federal funds must make full and complete re- Diversion of money from one fund to another, liability of 
ports thereof to the governor, who in turn must trans- municipal officers for, 96 A.L.R. 664. ; 
mit these reports to the legislature; however, the fact Settlement or compromise agreement with other offi- 
that these reports are made available to the legislature cials or board or committee as affecting liability of officer 
for its information and use in the performance of its in respect of public funds, 103 A.L.R. 1048. 
proper legislative functions does not confer on the leg- _ Employee or subordinate, statutes relating to offenses 
islature the power to limit or control the use or dis- in respect of public money in charge of officer as appli- 
bursement of these funds, which power rests with the cable to, 144 A.L.R. 590. ; 
boards of regents, subject to applicable law. State ex rel. Payments made without compliance with procedure 
Sego v. Kirkpatrick, 1974-NMSC-059, 86 N.M. 359, 524 prescribed for payment of claims, liability of officer in re- 
P.2d 975. spect of, 146 A.L.R. 762. 

Law reviews. — For article, "The Executive," see 7 Interest or earnings received on public money in offi- 
Nat. Resources J. 267 (1967). , cer's possession, accountability for, 5 A.L.R.2d 257 : 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 63A Validity and construction of statute authorizing or re- 
Am. Jur. 2d Public Officers and Employees §§ 353 to 355. quiring governmental unit to indemnify public officer or 

Clerks, assistants or deputies, liability of public offi- employee for liability arising out of performance of public 
cer for the defaults and misfeasance of, 1 A.L.R. 222, 102 duties, 71 A.L.R.3d 90. ; 
A.L.R 174, 116 A.L.R. 1064, 71 A.L.R.2d 1140. 67 CJS. Officers and Public Employees § 214; 81A 


C.J.S. States §§ 123, 229. 


Sec. 10. [State seal. ] 


There shall be a state seal which shall be called the "Great Seal of the State of New Mexico," and 
shall be kept by the secretary of state. . 


Cross references. — For design of seal, see 12-3-1 Removal from state not proper. — It would be a vio- 
NMSA 1978.’ lation of the law of this state for the great seal of the state 
Comparable provisions. — Idaho Const., art. IV, § 15. of New Mexico, or any replica thereof, to be transferred 
Iowa Const., art. IV, § 20. out of the state of New Mexico at any time, 1955-56 Op. 
Utah Const., art. VII, § 20. Att'y Gen. No. 55-6261 (in response to proposal to take the 

Wyoming Const., art. IV, § 15. seal to New York City for use in validating state bonds). 
Am. Jur. 2d, A.L.R. and C.J.S. references. — 81A 

ANNOTATIONS C.J.S. States § 39. 


Use of seal limited. — Use of the great seal of the 
state by anyone other than by the state of New Mexico, 
for any purpose, is not permitted. 1951-52 Op. Att'y Gen. 
No. 52-5569. 
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Art. V, § 11 CONSTITUTION OF THE STATE OF NEW MEXICO Art. V, § 12 


Sec. 11. [Commissions. ] 


All commissions shall issue in the name of the state, be signed by the governor and attested by 
the secretary of state, who shall affix the state seal thereto. 


Comparable provisions. — Idaho Const., art. IV, § 16. an officer, he gave him prima facie title to the office, as 
Iowa Const., art. IV, § 21. the commission, when issued, must be taken at least as 
Utah Const., art. VII, § 19. prima facie evidence that the person holding it is law- 
fully entitled to the office. Conklin v. Cunningham, 

ANNOTATIONS 1894-NMSC-005, 7 N.M. 445, 38 P. 170. 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 63A 
Am, Jur, 2d Public Officers and Employees §§ 121 to 126. 

67 C.J.S, Officers and Public Employees § 44; 81A C.J.S. 
States § 84. 


Commission as prima facie evidence of entitle- 
ment to office. — An appointment to office by the ex- 
ecutive is complete upon delivery of the commission. 
When governor of territory appointed and commissioned 


Sec. 12. [Compensation of executive officers. ] 


The annual compensation to be paid to the officers mentioned in Section One of this article shall 
be as follows: governor, five thousand dollars [($5,000)]; secretary of state, three thousand dollars 
[(($8,000)]; state auditor, three thousand dollars [($3,000)]; state treasurer, three thousand dollars 
[(($3,000)]; attorney general, four thousand dollars [($4,000)]; superintendent of public instruc- 
tion, three thousand dollars [$3,000)]; and commissioner of public lands, three thousand dollars 
[(($3,000)]; which compensation shall be paid to the respective officers in equal quarterly payments. 

The lieutenant governor shall receive ten dollars [($10.00)] per diem while acting as presiding 
officer of the senate, and mileage at the same rate as a state senator. 

The compensation herein fixed shall be full payment for all services rendered by said officers 
and they shall receive no other fees or compensation whatsoever. 

The compensation of any of said officers may be increased or decreased by law after the expira- 
tion of ten years from the date of the admission of New Mexico as a state. 


Bracketed material. — The bracketed material was nor payment for nonofficial services. 1912-13 Op. Att'y 


inserted by the compiler and is not part of the law. Gen. No. 12-887. ' 

Compiler's notes. — An amendment to this section Employment benefits. — Payments by the state, for a 
proposed by H.J.R. No. 15, § 2 (Laws 1961), which would state official, for social security, group insurance and pub- 
have provided that the compensation for officers men- lic employees' retirement association membership are not 
tioned in N.M. Const., art. V, § 1, be as set by law, was payments of additional fees or compensation in violation 
submitted to the people at the special election held on of this section. 1968 Op. Att'y Gen. No. 68-01. 

September 19, 1961. It was defeated by a vote of 17,649 Section does not prohibit state officer from hold- 
for and 31,697 against. ing another office not inconsistent with his elective 

The superintendent of public instruction, referred to in office, nor to receive compensation therefor. 1912-13 Op. 
this section, was deleted from the enumeration of execu- Att'y Gen. No. 12-875. 
tive officers in Section 1 of this article by the 1958 amend- Am. Jur. 2d, A.L.R. and C.J.S. references, — 38 Am. 
ment thereto, Jur, 2d Governor § 3; 683A Am. Jur. 2d Public Officers and 

Cross references. — For present salary schedule, see Employees §§ 431 to 471. 

8-1-1 NMSA 1978. Per diem compensation, 1 A.L.R. 276. 

Comparable provisions. — Montana Const., art. VI, New duties imposed on officer, increasing compensation 
$5. for during term, 21 A.L.R. 256, 51 A.L.R. 1522, 170 A.L.R. 

Utah Const., art. VII, § 18. 1488. 

Wyoming Const., art. IV, § 13. Nonconstitutional officer, constitutional inhibition 

against increase or decrease of compensation during term 
ANNOTATIONS as applicable to, 31 A.L.R. 1316, 86 A.L.R. 1263. 

Quarterly payments. — Officers whose salaries are Administrative officer or board, power to change com- 
fixed and payable quarterly are not entitled to receive pensation of employee or subordinate, 70 A.L.R. 1055, — 
them, nor are they due, except at end of each quarter. Constitutional provision creating office and forbidding 


1931-32 Op. Att'y Gen. No. 31-25. change in compensation during term as appropriation, 88 
Lieutenant governor's salary. — The legislature of A.L.R. 1054. 


the state of New Mexico may provide a salary for the lieu- Constitutional inhibition of change of officer's compen- 

tenant governor of the state of New Mexico which would, sation as applicable to allowance for expenses or disburse- 

in effect, be more than $10.00 per diem while acting as pre- ments, 106 A.L.R. 779. ; 

siding officer of the senate. 1971 Op. Att'y Gen. No. 71-15. Validity and effect of agreement by public officer or em- 
What additional payments to governor prohib- ployee to accept less than compensation or fees fixed by 

ited. — This section merely prohibits the governor from law, or of acceptance of reduced amount, 118 A.L.R. 1458, 

receiving any fees or compensation for services rendered 160 A.L.R. 490. rr ; : 

by him as governor, and does not preclude his use of the Constitutional provision against increase or decrease 

contingent fund for the obligations of his official position, of compensation of public officer as affecting power of 

350 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


Art. V, § 13 


legislature to effect decrease by means of administrative 
procedure or consent of officer, 127 A.L.R. 529. 

Operation of statute fixing public officer's salary on ba- 
sis of population or of the valuation of the taxable prop- 
erty, as contravening a constitutional provision that the 
salary of a public officer shall not be increased or dimin- 
ished during his term, 189 A.L.R. 737. 

Constitutional provision against increase in compensa- 
tion of public officer during term of office as applicable to 
statute providing for first time for compensation for office, 
144 A.L.R. 685. 

Validity of contract by officer with public for rendition of 
new or special services to be paid for in addition to regular 
compensation, 159 A.L.R. 606. 
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Constitutional or statutory inhibition of change of com- 
pensation of public officer as applicable to one appointed 
or elected to fill vacancy, 166 A.L.R. 842. 

Constitutional provision against increasing compensa- 
tion during term of office as applicable where new du- 
ties are imposed on officer after taking office, 170 A.L.R. 
1438. 

Constitutional provision fixing or limiting salary of 
public officer as precluding allowance for expenses or dis- 
bursements, 5 A.L.R,2d 1182. 

67 C.J.S, Officers and Public Employees §§ 218 to 242; 
81A C.J,.S. States §§ 104 to 119. 


Sec. 13. [Residence of public officers; election from equal districts.] 


All district and municipal officers, county commissioners, school board members and municipal 
governing body members shall be residents of the political subdivision or district from which they 


are elected or for which they are appointed. 


Counties, school districts and municipalities may be divided by their governing bodies into dis- 
tricts composed of populations as nearly equal as practicable for the purpose of electing the mem- 
bers of the respective governing bodies. (As amended November 8, 1960 and November 4, 1986.) 


The 1986 amendment, which was proposed by H.J.R. 
No, 9 (Laws 1985) and adopted at the general election held 
on November 4, 1986, by a vote of 181,880 for and 84,964 
against, repealed existing Section 13 relating to the resi- 
dence of public officers and adopted a new Section 13. 

The 1960 amendment, which was proposed by H.J.R. 
No. 8 (Laws 1959) and adopted at the general election 
held on November 8, 1960, with a vote of 58,477 for and 
58,102 against, added the second and third sentences. 

Cross references. — For qualifications for holding 
public office, see N.M. Const., art. VII, § 2. 

’ For constitutional provision relating to municipal home 
rule, see N.M, Const., art. X, § 6. 

For governor's power to fill vacancy in office of county 
commissioner, see N.M. Const., art. XX, § 4. 

For county commission districts, see 4-38-3 NMSA 1978. 


ANNOTATIONS 


Purpose, — A reason for restricting candidates to resi- 
dents of the district from which they seek election is to in- 
sure that each elected commissioner had knowledge of the 
problems and the needs of the district from which he is 
elected; it is properly within the spirit of such restriction, 
and will promote efficient filing administration, to require 
that a candidate be a resident of the district from which 
he seeks election at the time his name is certified. State 


ex rel. Rudolph v. Lujan, 85 N.M. 378, 1973-NMSC-077, » 


512 P.2d 951. 

Determination of residency. — Doubt concerning 
residence is to be resolved in favor of permanency of resi- 
dence in precinct wherein one casts his ballot. State ex 
rel. Magee v. Williams, 1953-NMSC-082, 57 N.M. 588, 261 
P.2d 131. 

Dual abodes. — There is no reason, why, within the 
meaning of this section and N.M. Const., art. VII, § 2, a 
person may not have more than one place to reside in. 
State ex rel. Magee v. Williams, 1953-NMSC-082, 57 N.M. 
588, 261 P.2d 131. 

Restrictions on office-holding not to be increased. 
— The only restriction against the right of a citizen of 
the United States who is a resident of.and a qualified 
voter within this state to hold any public office is that 
he must reside within the political subdivision for which 
he is elected or appointed. The legislature has no power 
to add restrictions upon the right to hold office beyond 
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those provided in the constitution. Gibbany v. Ford, 
1924-NMSC-038, 29 N.M, 621, 225 P. 577, 

Laws 1919, ch. 111, § 3, requiring forfeiture of office of 
alderman when the holder moved beyond his ward, was 
void as it added restrictions to the right to hold public of- 
fice in addition to those required by this section and N.M. 
Const., art. VII, § 2. Gibbany v. Ford, 1924-NMSC-038, 29 
N.M. 621, 225 P, 577, 

Wards of municipality. — Wards of a municipality 
are not "political subdivisions" within this section. Gib- 
bany v. Ford, 1924-NMSC-038, 29 N.M. 621, 225 P. 577. 
But see, N.M. Const., art. X,°§ 6, relating to municipal 
home rule. 

Irrigation districts are not "municipal corpora- 
tions" within meaning of this section. Davy v. McNeill, 
1925-NMSC-040, 31 N.M. 7, 240 P. 482. 

District attorneys. — The constitution did not create 
a new class of officers to be known as "district officers," so 
the district attorney is a state, not a district, officer, and 
is precluded from receiving any compensation, fees, allow- 
ances or emoluments for or on account of his office, but is 
to have a salary appropriated for him. State ex rel. Ward v, 
Romero, 1912-NMSC-011, 17 N.M. 88, 125 P. 617. 

Justices of the peace. — Justices of the peace (now 
magistrate courts) are precinct, not county, officers. Ter- 
ritory ex rel. Welter v. Witt, 1911-NMSC-040, 16 N.M. 335, 
117 P. 860. 

Justices of the peace. — Justices of the peace are rec- 
ognized as precinct officers. 1965 Op, Att'y Gen. No. 65-33. 

Filing. — In order for a candidate for county commis- 
sion or state representative to qualify for those offices, he 
must file in the district where he resides. 1966 Op. Att'y 
Gen. No. 66-30. 

"Residence". — The word "residence" means to be in 
residence, one's place of abode, as distinguished from a 
place where one is employed or an office or place devoted 
strictly to commercial enterprise. 1972 Op. Att'y Gen. 
No. 72-06. 

"Residence," within the meaning of this section of the 
constitution, has traditionally been construed as synony- 
mous with "domicile". 1955-56 Op. Att'y Gen, No. 56-6445. 

Dual abodes. — Municipal judge, resident of the mu- 
nicipality for over 30 years, who votes and has property 
and business interests therein, is qualified to hold elective 
office in that municipality despite fact that he is employed 
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fulltime at a bank some distance away, where he has an 
additional residence in which he on occasion remains 
overnight; any doubt is resolved in favor of the perma- 
nency of residence in the precinct wherein the judge casts 
his ballot. 1975 Op. Att'y Gen. No. 75-26. 

Restrictions on office-holding not to be increased. 
— The legislature has no power to add restrictions upon 
the right to hold public office beyond those provided in the 
constitution. 1959-60 Op. Att'y Gen. No. 60-222. 

' Section refers only to officer's qualification at 
time of election. 1915-16 Op: Att'y Gen. No. 16-1781. 

The removal of a county commissioner from the district 
from which he was elected to another part of the county 
did not create a vacancy in the office. 1912-13 Op. Att'y 
Gen, No. 12-955; 1915-16 Op, Att'y Gen, No. 15-1516; 
1919-20 Op. Att'y Gen. No. 19-2154. 

Interim appointee to be resident. — Person ap- 
pointed to fill vacancy in office of county commissioner 
must, at the time of appointment, be a resident of the com- 
missioner district from which his predecessor was elected. 
1915-16 Op. Att'y Gen. No. 16-1764. 

Town board of trustees. — Any citizen who is a resi- 
dent and qualified elector of the state and a resident of a 
town may hold office as a member of its board of trustees, 
1933-34 Op. Att'y Gen. No. 34-736. 

Municipal judge must be resident of municipality 
which he serves. 1969 Op. Att'y Gen. No. 69-11. 

Members of municipal housing authority must be 
residents of political subdivision for which they are 
appointed. 1969 Op. Att'y Gen. No, 69-138. 

Members of municipal planning commission must 
be residents of municipality which they are serving 
and one city or town could not designate,the planning 
commission of another city or town to serve as its plan- 
ning commission. 1959-60 Op. Att'y Gen. No. 59-201. 

Municipal manager is not public officer of munic- 
ipality for purposes of this section. 1979 Op. Att'y Gen. 
No. 79-28. 

Municipal clerk not. officer of municipality. — The 
duties of a municipal clerk are essentially ministerial and 
do not involve the delegation of any of the sovereign power 
of the municipality; this necessary element to establish 
the position of municipal clerk as an officer of the munici- 
pality is not present. 1979 Op. Att'y Gen. No, 79-28, 

Municipal attorney not public officer. — None of 
the indicia of public office attach to the position of munici- 
pal attorney. 1979 Op. Att'y Gen. No. 79-28. 

Police officers are employees, and not public of- 
ficers, of municipality. 1979 Op. Att'y Gen. No. 79-28. 

Ward residency requirements invalid in munici- 
palities not under home rule, — As to municipalities 
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which do not operate under the constitutional home-rule 
provision, a ward residency requirement, no matter by 
whom imposed, would add an additional, and therefore 
unconstitutional, restriction on the right to hold public of- 
fice. 1973 Op. Att'y Gen. No. 73-76. 

The legislature may not constitutionally require each 
city commissioner to reside in the district he represents. 
1969 Op. Att'y Gen. No. 69-23. 

Districts in home-rule municipalities to be repre- 
sented by residents. — When districting of a municipal- 
ity has been accomplished pursuant to N.M. Const., art. 
X, § 6, each member of the governing body must be a resi- 
dent of and elected by the registered qualified electors in 
his district. 1971 Op. Att'y Gen. Nos. 71-26, 71-118. 

School district is a political subdivision of the 
state. 1969 Op. Att'y Gen. No. 69-16. : 

A county school district is a political subdivision and 
district as those terms are employed in this section. 1957- 
58 Op. Att'y Gen. No. 57-183. 

School board member must be resident of school 
district which he represents, 1963-64 Op. Att'y Gen. 
No. 64-20. ' 

It is a prerequisite for holding office as a member of 
a municipal school board that the individual municipal 
school board member be a bona fide resident of the mu- 
nicipal school district. 1963-64 Op. Att'y Gen, No. 64-06. 

A person who lives outside a school district may not 
serve on that district's school board, 1969 Op. Att'y Gen. 
No. 69-16, ; 

Patrons of rural school district who are not residents 
thereof cannot hold office of its school director nor vote in 
its school election, 1931-32 Op. Att'y Gen. No. 32-419, 

School board election proposal unconstitutional. 
— House bill purporting to divide the municipal school 
district in class A counties into five school board districts 
using senatorial districts to draw the lines which would 
require that members of the board of education be resi- 
dents of and be elected by the qualified electors of a sepa- 
rate school board district would violate this section. 1967 
Op. Att'y Gen. No. 67-33. 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 56 Am. 
Jur. 2d Municipal Corporations, Counties, and Other Po- 
litical Subdivisions §§ 247, 248; 683A Am. Jur. 2d Public 
Officers and Employees §§ 60 to 62. 

Validity of requirement that candidate or public officer 
have been resident of governmental unit for specified pe- 
riod, 65 A.L.R.3d 1048. 

20 C.J.S. Counties § 99; 62 C.J.S. Municipal Corpora- 
tions § 479; 67 C,J.S. Officers and Employees § 26. 


Sec. 14. [State transportation commission. | 


There is created a "state transportation commission". The members of the state transportation 
commission shall be appointed, shall have such power and shall perform such duties as may be 
provided by law. Notwithstanding the provisions of Article 5, Section 5 of the constitution of New 
Mexico, state transportation commissioners shall only be removed as provided by law. (As repealed 
and re-enacted November 7, 1967; as amended November 5, 2002.) 


The 2002 amendment, which was proposed by H.J.R. 
No. 27 (Laws 2001) and adopted at the general election 
held on November 5, 2002, by a vote of 216,751 for and 
205,494 against, substituted "state transportation" for 
"state highway" in three places. 

The 1967 amendment of this section, which was pro- 
posed by S.J.R. No, 3, § 1 (Laws 1967) and was adopted 
at the special election held on November 7, 1967, with a 
vote of 27,598 for and 25,338 against, repealed the former 
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N.M. Const., art. V, § 14, and enacted the above section, 
creating a state highway commission to be appointed and 
removed and have such powers and duties as might be 
provided by law. 

The 1955 amendment, which was proposed by S.J.R. 
No. 11 (Laws 1955) amended Subsection A of § 14 as it 
then read, to read: 

"A. The state highway commission is empowered and 
charged with the duty of determining all matters of policy 
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relating to the design, construction, location, and main- 
tenance of state highways and public roads. It shall have 
general charge and supervision of all the highways and 
bridges which are constructed or maintained in, whole 
or in part with state aid. It shall have charge, subject to 
such regulation as may hereafter be provided by law, of.all 
matters pertaining to the expenditure of highway funds. 
It shall have the power to institute any legal proceedings 
deemed necessary to the exercise of its powers. It shall 
have all powers which are now or which may hereafter be 
conferred on it by law." 

The 1949 amendment, which was proposed by H.WJ.R. 
No, 2 (Laws 1949) and was adopted by the people at a spe- 
cial election held on September 20, 1949, with a vote of 
18,696 for and 9,618 against, added a Section 14 to N.M. 
Const., art. V. As adopted in 1949, the section read: 

"A permanent commission to consist of five (5) members 
is hereby created, which shall be known as the 'state high- 
way commission’. 

"A. The state highway commission is empowered and 
charged with the duty of determining all matters of pol- 
icy relating to state highways and public roads. It shall 
have general charge and supervision of all highways and 
bridges which are constructed or maintained in whole or 
in part with state aid. It shall have complete charge of all 
matters pertaining to the expenditure of state funds for 
the construction, improvement and maintenance of public 
roads and bridges. It shall have charge of all matters per- 
taining to highway employees. It shall have the power to 
institute any legal proceedings deemed necessary to the 
exercise of its powers. It shall have all powers which are 
now or which may hereafter be conferred on it by law. 

"B. There are hereby created five (5) highway commis- 
sion districts as follows, to wit: 

"District No. 1 which shall be composed of the counties 
of Catron, Socorro, Grant, Sierra, Dona Ana, Luna and Hi- 
dalgo, 

"District No. 2 which shall be composed of the counties 
of Lea, Eddy, Chaves, Roosevelt, Curry, De Baca, Lincoln 
and Otero. 

"District No, 3 which shall be composed of the counties 
of San Juan, McKinley, Valencia, Sandoval and Bernalillo. 

"District No. 4 which shall be composed of the counties 
of Colfax, Union, Mora, Harding, San Miguel, Quay and 
Guadalupe. 

"District No. 5 which shall be composed of the counties 
of Rio Arriba, Taos, Santa Fe, Torrance and Los Alamos. 

"The state legislature in the event of the creation of any 
new county or counties, shall have the power to attach any 
such county or counties to any of the above districts to 
which said county or counties may be contiguous. 

"C. The members of the commission shall be ap- 
pointed by the governor with the advice and consent of 
the senate for overlapping terms of six (6) years each. 
One member shall be appointed from each of the five (5) 
aforesaid highway commission districts and such mem- 
ber shall reside in the district from which he shall be ap- 
pointed. Change of residence of a highway commissioner 
to a place outside of the highway district from which he 
was appointed shall automatically terminate the term of 
such commissioner. No more than three (3) of the said 
commissioners shall belong to the same political party. 
Each of the said commissioners, in order to qualify as 
such, shall take the usual oath and execute in favor of 
the state a surety company bond, in a form approved by 
the attorney general, in the amount of twenty-five thou- 
sand dollars ($25,000.00) conditioned upon the faithful 
performance of his duties. 

"The governor shall submit the appointment of com- 
missioners to the state senate for confirmation not later 
than the 5th day of each regular session of the legislature. 
A three-fifths (3/5's) vote of the senate shall be required 
for confirmation. The appointment of such commissioner 
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or commissioners shall become effective upon the date of 
confirmation by the senate and no commissioner shall be 
appointed in any event without confirmation of the senate 
except that commissioners may be appointed by a major- 
ity of the remaining members of the highway commission, 
to fill vacancies until the next regular session of the leg- 
islature, at which time an appointment shall be made for 
the balance of the unexpired term. 

"In the event the governor should refuse or fail to sub- 
mit the highway commissioners to the senate for confir- 
mation in the manner above provided, the senate shall 
appoint and confirm the highway commissioners. 

"The members first appointed shall determine by lot 
from among their group two (2) members to serve two (2) 
year terms, two (2) members to serve six (6) year terms, 
and one (1) member to serve a four (4) year term. 

"D, Highway commissioners shall not be removed ex- 
cept for incompetence, neglect of duty or malfeasance 
in office. Provided, however, no removal shall be made 
without notice of hearing and an opportunity to be heard 
having first been given such commissioner, The supreme 
court of the state of New Mexico is hereby given exclu- 
sive original jurisdiction over proceedings to remove 
highway commissioners under such rules as it may pro- 
mulgate and its decision in connection with such matters 
shall be final. 

"The state highway commission shall appoint a compe- 
tent chief highway engineer, who shall be chief adminis- 
trator of the highway commission and shall have charge of 
the hiring and firing of employees of the highway commis- 
sion subject to the control and supervision of the highway 
commission." Section 2 of the resolution provided that the 
amendment should become effective the January 1st next 
following its adoption and that the governor should sub- 
mit his appointments to the senate for confirmation at 
the next regular session of the legislature, which was the 
1951 session. 

Compiler's notes. — An amendment proposed by 
S.J.R. No, 17, § 1 (1959), which would have added a Sec- 
tion 15 to this article, concerning location of state offices, 
was submitted to the people at the general election held 
on November 8, 1960, It failed to pass because it did not 
receive the necessary majority. 

An amendment proposed by §.J.R. No. 2, § 2. (Laws 
1959), which would have added a new and separate sec- 
tion to this article, concerning terms of state officers, was 
submitted to the people at the general election held on 
November 8, 1960. It failed to pass because it did not re- 
ceive the necessary majority. 

An amendment proposed by S.J.R. No. 18, § 2 (Laws 
1961), which would have added a new and separate sec- 
tion to this article, concerning terms of state officers, was 
submitted to the people at the special election held on 
September 19, 1961. It was defeated by a vote of 22,377 
for and 29,483 against. 

An amendment to this section proposed by H.J.R. No. 4, 
§ 1 (Laws 1961), relating to the appointment of highway 
commissioners, was submitted to the people at the special 
election held on September 19, 1961. It was defeated by a 
vote of 24,658 for and 25,658 against. 

An amendment proposed by S.J.R. No. 18, § 1 (Laws 
1963), which would have repealed and reenacted a new 
Section 14 to provide for highway director and highway 
commission, was submitted to the people at the general 
election held on November 3, 1964. It was defeated by a 
vote of 54,547 for and 63,306 against. 

Sections 67-3-2 to 67-3-8 NMSA 1978, enacted by Laws 
1967, ch. 266, and based upon the adoption of the repeal 
and reenactment of art. V, § 14 proposed by S.J.R. No. 3, 
§ 1 (Laws 1967), took effect when the constitutional provi- 
sion was adopted November 7, 1967. 

An amendment proposed by H.J.R. No. 2 (Laws 1993), 
which would have substituted "state transportation 
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commission" for "state highway commission", was submit- 
ted to the people in the general election held on Novem- 
ber 8, 1994. It was defeated by a vote of 174,276 for and 
223,455 against: 

Cross references. — For legislation relating to ap- 
pointment, removal and powers of the state transporta- 
tion commission, and creating a department of transpor- 
tation exercising much of the authority formerly vested 
in the commission, see 67-3- 2, 67-3-6 and 67-3-12 NMSA 
1978. 

For rule governing erkeiiad of public officials where ju- 
risdiction has been conferred on the supreme court, see 
Rule 12-604 NMRA. 


ANNOTATIONS 


Privileges and immunities, — Individual members 
of the New Mexico highway commission, while partici- 
pating in a meeting thereof, enjoy all the privileges and 
immunities of the body as a whole. Adams v. Tatsch, 


1961-NMSC-085, 68 N.M. 446, 362 P.2d 984 (case decided 


prior to 1967 repeal and reenactment of this section), 

Powers of state transportation commission for- 
merly. — The state highway commission [state trans- 
portation commission], created by this section as it read 
prior to its 1967 repeal and reenactment, was empowered 
and charged with the duty of determining all matters 
of policy relating to state highways and given general 
charge and supervision of all of highways and bridges; it 
had complete charge of all matters pertaining to the ex- 
penditure of state funds for the construction and mainte- 
nance of public roads and bridges. State ex rel. State Hwy. 
Comm'n v. City of Albuquerque, 1960-NMSC-110, 67 N.M. 
383, 355 P.2d 925. 

Removal proceedings moot. — Since the constitu- 
tional’ provision creating the office of highway commis- 
sioner and setting forth details concerning it was repealed 
in 1967, and provision made for a new commission which, 
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to become operative, had to be implemented by legislation 
which might or might not create a similar or comparable 
body, a commissioner whose removal was being attempted 
prior to the 1967 repeal and reenactment did not thereaf- 
ter still hold the same office from which his removal was 
being attempted; hence, the court's jurisdiction over the 
removal proceeding was terminated and the action itself 
became moot. In re Thaxton, 1968-NMSC-014, 78 N.M. 
668, 487 P.2d 129, 

Injunctive relief. — Petition brought by state high- 
way commission [state transportation commission], 
seeking injunctive relief to compel removal of encroach- 
ments from a highway right-of-way, stated a cause of ac- 
tion, and the city in which the portion of the highway 
in question was located was not an indispensable party 
to the cause. State ex rel. State Hwy. Comm'n v. Ford, 
1964-NMSC-037, 74 N.M. 18, 389 P.2d 865 (case decided 
under this section as it read prior to the 1969 repeal and 
reenactment). 

Office of highway commissioner is a "civil office" : 
within the meaning of N.M. Const., art. IV, § 28, limiting 
appointment of legislators to civil office. 1957-58 Op. Att'y 
Gen. No, 57-20 (opinion rendered prior to 1967 repeal and 
reenactment of this section). 

Law reviews. — For article, "An Administrative Pro- 
cedure Act For New Mexico," see 8 Nat. Resources J. 114 
(1968). 

For article, "Constitutional Limitations on the Exercise 
of Judicial Functions by Administrative Agencies," see 7 
Nat. Resources J. 599 (1967), 

For comment, "Constitutional Law - Deideation of 
Power - New Mexico Bypass Law," see 4 Nat. Resources J. 
160 (1964). 

Am. Jur. 2d, A.L.R. and C.J.S, references, — 39 Am. 
Jur, 2d Highways, Streets and Bridges § 13. 

39A C.J.S: Highways §§ 154, 155, 157. 


Sec. 15, [Confirmation of cabinet secretaries. | 


The heads of all cabinet-level departments or agencies whose appointment is subject to confir- 
mation by the senate shall be subject to confirmation or reconfirmation by the senate at the begin- 
ning of each term of a governor. (As added, November 4, 2008.) 


The 2008 amendment to Article V, proposed by S.J.R. 
No. 1, § 1 (Laws 2008) and adopted at the general election 


held on November 4, 2008, by a vote of 490,160 for and 
191,299 against, added this section. 


Sec. 16. [Vacancy in the office of the lieutenant governor.] 


Whenever there is a vacancy in the office of the lieutenant governor, the governor shall nom- 
inate a lieutenant governor who shall take office upon confirmation by a majority vote of all 
members elected to the senate and shall serve the remainder of the unexpired term. (As added 


November 4, 2008.) 


The 2008 amendment to Article V, proposed by S.J.R. 
No. 8, § 1 (laws 2008) and adopted at the general election 


held on November 4, 2008, by a vote of 477,975 for and 
215,727 against, added this section. 


Sec. 17. [State ethics commission. ] 


A. The "state ethics commission" is established as an independent state agency under the di- 
rection of seven commissioners, no more than three of whom may be members of the same politi- 
cal party, whose terms and qualifications shall be as provided by law. The governor shall appoint 
one commissioner. One commissioner each shall be appointed by the president pro tempore of the 
senate, the minority floor leader of the senate, the speaker of the house of representatives and 
the minority floor leader of the house of representatives, all as certified by the chief clerks of the 
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respective chambers. Two commissioners, who shall not be members of the same political party, 
shall be appointed by the four legislatively appointed commissioners, 

-B. The state ethics commission may initiate, receive, investigate and fejadibats complaints 
alleging violations of, and issue advisory opinions concerning, standards of ethical conduct and 
other standards of conduct and reporting requirements, as may be provided by law, for state of- 
ficers and employees of the executive and legislative branches of government, candidates or other 
participants in elections, lobbyists or government contractors or seekers of government contracts 
and have such other jurisdiction as provided by law. 

C. The state ethics commission may require the attendance of witnesses or the production of 
records and other evidence relevant to an investigation by subpoena as provided by law and shall 
have such other powers and duties and administer or enforce such other acts as further provided 


by law. (As added November 6, 2018.) 


Compiler's notes. — This section, which was proposed 
by H.J.R, No. 8 (Laws 2017), was adopted at the general 
election held November 6, 2018, by a vote of 466,029 for 
and 153,869 against. 


ANNOTATIONS 


State ethics commission lacks jurisdiction to 
adjudicate an administrative complaint against a 
member of the legislature for claims predicated on 
legislative acts. — N.M. Const., Art. IV, § 13's speech and 
debate clause provides members of the legislature with 
immunity from administrative, civil, and criminal actions, 
whether brought by private individuals or an executive 


branch agency, for legislative acts taken in the course of 
the members' official responsibilities, and therefore when 
claims alleged against a legislator are predicated on that 
legislator's legislative acts, Art. IV, § 13 operates as a ju- 
risdictional bar to both judicial and administrative pro- 
ceedings. The state ethics commission, therefore, lacks ju- 
risdiction to adjudicate an administrative complaint that 
alleges a member of the New Mexico legislature violated 
the Governmental Conduct Act by introducing a bill, mak- 
ing comments related to a bill in’a legislative committee 
or on the member's respective floor, or voting on the bill. 
2021 Op. Ethics Comm'n No. 2021-12, 


ARTICLE VI 


Judicial Department 


1, Judicial power vested. 

2. Supreme court; appellate jurisdiction. 

3. Supreme court; original jurisdiction; supervisory con- 
trol; extraordinary writs. 

4. Supreme court; selection of chief justice. ° 

5. Supreme court; quorum; majority concurring in judg- 
ments. 

6. Supreme court; absent or disqualified justice. ' 

7. Supreme court; terms, sessions and recesses. 

8. Supreme court; qualifications of justices. 

9. Supreme court; officers. 

10. Supreme court; additional justices. 

11. Supreme court; salary of justices. 

12. Judicial districts; district judges. 

13. District court; jurisdiction and terms. 

14, District court; qualifications and residence require- 
ment of judges, 

15. District court; judges pro tempore. 

16. District court; additional judges; redistricting. 

17. District court; judges' compensation. 

18. Disqualification of judges or magistrates, 

19. Ineligibility of justices or judges for nonjudicial of- 
fices. 

20. Style of writs and processes. 


Sec. 1. [Judicial power vested.] 


Sec. 

21. Judges as conservators of the peace; preliminary ex- 
aminations in criminal cases. 

22. County clerk as district and probate court clerk. 

23. Probate court. 

24. District attorneys. 

25. Repealed. 

26. Magistrate court. 

27. Appeals from probate courts and other inferior courts. 

28. Court of appeals; number, qualifications, compensa- 
tion; quorum; majority concurring in judgment; 
power of chief justice to select acting justices. 

29. Court of appeals; jurisdiction; issuance of writs. 

30. Fees collected by judiciary paid to state treasury. 

31. Justices of the peace abolished. 

32. Judicial standards commission. 

33. Retention or rejection at general election. 

84. Vacancies in office; date for filing declaration of can- 
didacy. 

35. Appellate judges nominating commission. 

35. (Proposed.) Appellate judges nominating commission. 

36. District court judges nominating committee. 

37. Metropolitan court judges nominating committee. 

38. Chief judge of district and metropolitan court districts. 

39. Creation of public defender department and public 
defender commission, 


The judicial power of the state shall be vested in the senate when sitting as a court of impeach- 
ment, a supreme court, a court of appeals, district courts; probate courts, magistrate courts and 
such other courts inferior to the district courts as may be established by law from time to time in 
any district, county or municipality of the state. (As amended September 28, 1965, and Novem- 
ber 8, 1966.) 
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The 1966 amendment, which was proposed by H.J.R. 
No. 34, § 1 (Laws 1965) and adopted at a general elec- 
tion held on November 8, 1966, with a vote of 81,055 for 
and 26,317 against, substituted "magistrate courts" for 
"justices of the peace" after "probate courts," inserted "dis- 
trict," preceding "county or municipality" and deleted "in- 
cluding juvenile courts" at the end of the section. 

The 1965 amendment, which was proposed by S.J.R. 
No. 5, § 1 (Laws 1965) and adopted at a special election 
held on September 28, 1965, with a vote of 31,582 for and 
18,477 against, added the words "a court of appeals" after 
"a supreme court." 

Cross references. — For impeachment by the senate, 
see N.M. Const., art. IV, §§ 35, 36. 

For supreme court, see N.M. Const., art. VI, §§ 2 to 11 
and 34-2-1 NMSA 1978 et seq. 

For district courts, see N.M. Const., art. VI, §§ 12 to 22 
and 34-6-1 NMSA 1978 et seq. 

For provisions relating to probate courts and jurisdic- 
tion thereof, see N.M. Const., art. VI, § 23 , 34-7-1 NMSA 
1978 and 45-1-302 NMSA 1978. 

For magistrate courts, see N.M. Const., art. VI, § 26 and 
35-1-1 NMSA 1978 et seq. 

For court of appeals, see N.M. Const., art. VI, § 29 and 
34-5-1 NMSA 1978 et seq. 

For provision establishing childrens’ courts as division 
of district courts, see 32A-1-5 NMSA 1978. 

For municipal courts, see 35-14-1 NMSA 1978. 

For metropolitan courts, see 34-8A-1 NMSA 1978. 

Comparable provisions. — Idaho Const., art. V, § 2. 

Iowa Const., art. V, § 1. 

Montana Const., art. VII, § 1. 

Utah Const., art. VIII, § 1. 

Wyoming Const., art. V, § 1. 


ANNOTATIONS 


Witness use immunity. — The grant of witness use 
immunity is a power that the supreme court defines in 
the exercise of its inherent judicial authority. State v. Be- 
langer, 2009-NMSC-025, 146 N.M. 357, 210 P.3d 7838, rev'g 
2007-NMCA-143, 142. N.M. 751, 170 P.3d 530, overruling 
State v, Cheadle, 1983-NMSC-093, 101 N.M. 282, 681 P.2d 
708, State v. Baca, 1997-NMSC-045, 124 N.M. 55, 946 P.2d 
1066 and State v. Sanchez, 1982-NMCA-105, 98 N.M. 428, 
649 P.2d 496. 

Where the prosecution of the defendant resulted 
in two mistrials that were caused by the state's witnesses 
and where a police officer, who was a key witness for both 
the state and the defendant, failed to appear for a third 
scheduled trial, because the state failed to subpoena him 
after representing to the court and to the defendant that it 
would do so, the court properly exercised its inherent power 
to control its docket when the court dismissed the case, State 
v. Candelaria, 2008-NMCA-120, 144 N.M. 797, 192 P.3d 792. 

The court has authority to stay the prosecution of 
the death penalty in a capital case where indigent de- 
fendants are deprived of the effective assistance of coun- 
sel because counsel for the defendants are inadequately 
compensated, State v. Young, 2007-NMSC-058, 143 N.M. 
1, 172 P.3d 138, 

Creation of courts limited. — The framers of the 
state constitution in this section limited the creation 
of courts to those named therein, and "such courts in- 
- ferior to the district courts as may be established by 
law from time to time in any county or municipality 
of the state, including juvenile courts". State ex rel. 
Hovey Concrete Prods, Co, v. Mechem, 1957-NMSC-075, 
63 N.M, 250, 316 P.2d 1069, overruled on other grounds 
by Wylie Corp. v. Mowrer, 1986-NMSC-075, 104 N.M. 
751, 726 P.2d 1881, 

Establishment of inferior courts to be by general 
law. — Declaration in this section that inferior courts 
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not enumerated might be established by law meant they 
might be established by general legislative enactments; it 
did not permit a city-manager city to establish a police 
court, provide for the election of a police magistrate and 
confer jurisdiction to decide cases involving violations of 
city ordinances. Stout v. City of Clovis, 1932-NMSC-073, 
37 N.M. 30, 16 P.2d 936. 

Inherent power in absence of express author- 
ity. - This section grants courts an inherent power to 
exercise authority essential to their judicial function 
and management of their caseload, even absent express 
statutory authority or court rule. State v. Rendleman, 
2003-NMCA-150, 134 N.M. 744, 82 P.3d 554, cert. de- 
nied, 2003-NMCERT-008, 135 N.M. 51, 84 P.3d 668. 

As a constitutional matter, the district court has a duty 
to conduct an independent review to ensure that pro- 
tected speech is not criminalized; thus, a court has a duty 
to make a threshold determination of whether material 
that is alleged to be obscene is the type of hard core por- 
nography that is unprotected speech. State v. Rendleman, 
2003-NMCA-150, 184 N.M. 744, 82 P.3d 554, cert. denied, 
2003-NMCERT-008, 135 N.M. 51, 84 P.3d 668. 

Juvenile court as division of district court. — The 
juvenile court provided for in the 1955 Juvenile Code 
(former Section 13-8-19, 1953 Comp. et seq) was part 
and parcel of the district court and not an inferior court, 
and it was not violative of this section. Peyton v. Nord, 
1968-NMSC-027, 78 N.M. 717, 437 P.2d 716. 

Appeals from juvenile court. — Legislature could 
not validly provide for direct appeal from juvenile court 
to supreme court, the juvenile court being a court inferior 
to the district court under this section (as it read prior to 
amendment). State v. Eychaner, 1937-NMSC-082, 41 N.M. 
677, 73 P.2d 805. 

Controversies between individuals for courts. 
— The right to determine controversies between indi- 
vidual litigants stems from the state constitution and 
this power rests alone with the courts. State ex rel. Hovey 
Concrete Prods. Co. v. Mechem, 1957-NMSC-075, 68 N.M. 
250, 316 P.2d 1069, overruled by Wylie Corp. v. Mowrer, 
1986-NMSC-075, 104 N.M. 751, 726 P.2d 1881, 

Presumption of retroactivity for new rules im- 
posed by judicial decision in civil cases, — The su- 
preme court has the power to apply a new rule prospec- 
tively, whether the rule is derived from overruling a past 
precedent or fashioning a new precedent, even though the 
decision announcing the rule has already been applied 
retroactively to the conduct of the litigants in the case in 
which the rule was announced, However, because of the 
desirability of treating similarly situated parties alike, a 
presumption of retroactivity for a new rule imposed by a 
judicial decision in a civil case is adopted. Beavers v. John- 
son Controls World Servs., Inc., 1994-NMSC-094, 118 N.M. 
391, 881 P.2d 1376, rev'g 1993-NMCA-088, 116 N.M. 29, 
859.P.2d 497. 

Exercise of judicial powers by executive and leg- 
islature unconstitutional. — Any statutory scheme 
under which the executive and legislative branches of,a 
municipal government can control or exercise the inher- 
ent powers of the judiciary would be violative of the state 
constitution. Mowrer v. Rusk, 1980-NMSC-118, 95 N.M. 
48, 618 P.2d 886. 

Legislature may confer "quasi-judicial" power 
on administrative boards for the protection of the 
rights and interests of the public in general, the orders 
of which are not to be overruled if supported by substan- 
tial evidence, but nowhere does this power extend to a 
determination of rights and liabilities between individu- 
als. State ex rel. Hovey. Concrete Prods, Co, v. Mechem, 
1957-NMSC-075, 63 N.M. 250, 316 P.2d 1069, overruled 
by Wylie Corp. v. Mowrer, 1986-NMSC-075, 104 N.M. 751, 
726 P.2d 1381. 
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Unlawful delegation of judicial power. — The Work- 
men's Compensation Act of 1957 (Laws 1957, ch. 246, §§ 1 
through 96, former 59-10-86 through 59-10-125, 1953 
Comp.) was unconstitutional in that it constituted an un- 
lawful delegation of judicial power to the commission in vi- 
olation of N.M. Const., art. III, § 1 and this section. State ex 
rel, Hovey Concrete Prods. Co, v. Mechem, 1957-NMSC-075, 
63 N.M. 250, 316 P.2d 1069, overruled by Wylie Corp. v. 
Mowrer, 1986-NMSC-075, 104 N.M. 751, 726 P.2d 1381. 

Compulsory arbitration. — The "principle of check", 
which entails courts retaining power to make enforce- 
able, binding judgments through review of agency deter- 
minations, requires that courts have an opportunity to 
review decisions of arbitrators in statutorily compelled 
arbitration such as required by 22-10-17.1 NMSA 1978 
(now 22-10A-28 NMSA 1978). Board of Educ. v. Harrell, 
1994-NMSC-096, 118 N.M. 470, 882 P.2d 511. 

Reclamation contract infringing on court's power. 
— Provision in reclamation contract between the United 
States and conservancy district that if any assessment be 
judicially determined to be void, or the district be enjoined 
from making or collecting any assessment on such land, 
then such tract or water user should have no right to the 
benefits of the contract or the water made available, was 
illegal, as it purported to permit the secretary of the inte- 
rior to override the court's decision and enforce his own 
mandate whether legal or illegal. Middle Rio Grande: Wa- 
ter User's Ass'n v. Middle Rio Grande Conservancy Dist., 
1953-NMSC-035, 57 N.M. 287, 258 P.2d 391. 

Power of disbarment. — Portion of former 36-2-7 
NMSA 1978 which purported to confer judicial power 
of suspension and disbarment on board of commission- 
ers, was void insofar as it attempted to create an infe- 
rior tribunal with such judicial powers. In re Gibson, 
1931-NMSC-042, 35 N.M. 550, 4 P.2d 643, abrogated, In 
re Bristol, 2006-NMSC-041, 140 N,M. 317, 142 P.3d 905. 

Board of loan commissioners. — Laws 1912, ch. 16, 
investing board of loan commissioners with power to as- 
certain and determine territorial and county debts and li- 
abilities which were assumed by state under the constitu- 
tion, did not confer judicial power upon the board. State v. 
Kelly, 1921-NMSC-073, 27 N.M. 412, 202 P. 524. 

Courts are not constituted as reviewing author- 
ity over other departments of the state or as guard- 
ian of the constitution, State ex rel. Gomez v, Campbell, 
1965-NMSC-025, 75 N.M.:86, 400 P.2d 956. 

Review of other departments limited. — Power 
of the courts is a judicial power, to hear and determine 
causes of action, and they cannot generally review or 
interfere with the acts of the legislative or executive de- 
partments, being empowered to enforce the supremacy 
of the constitution only when legislative enactments or 
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executive proceedings are plainly violative thereof, and 
then only upon suit by one directly and adversely affected 
thereby. State ex rel. Gomez v. Campbell, 1965-NMSC-025, 
75 N.M. 86, 400 P.2d 956. 

Courts not to consider wisdom of legislation. — It 
is not part of the duty of the courts to inquire into the wis- 
dom, the policy or the justness of an act of the legislature; 
the court's duty is to ascertain and declare the intention 
of the legislature, and to give effect to the legislative will 
as expressed in the laws. Raton Pub. Serv. Co. v. Hobbes, 
1966-NMSC-150, 76 N.M. 535, 417 P.2d 32. 

Justices of the peace. — Under this section prior to 

amendment, a justice of the peace (now magistrate court) 
was a court, when publicly administering justice dele- 
gated to him by law. State v, Lazarovich, 1921-NMSC-071, 
27 N.M. 282, 200 P. 422. 
_ Conservancy districts. — Laws 1927, ch. 45 (73- 
14-1 NMSA 1978 et seq.), establishing conservancy dis- 
tricts, does not create a new court in violation of this sec- 
tion. Gutierrez v. Middle Rio Grande Conservancy Dist., 
1929-NMSC-071, 34 N.M. 346, 282 P. 1, 70 A.L.R. 1261, 
cert. denied, 280 U.S. 610, 50 S. Ct. 158, 74 L. Ed. 653 
(1930). 

Indian's rights to invoke jurisdiction of courts. 
— An Indian has the same rights as are accorded to any 
other person to invoke the jurisdiction of the state courts 
to protect his legal rights in matters not affecting either 
the federal government or tribal relations. Paiz v. Hughes, 
1966-NMSC-151, 76 N.M. 562, 417 P.2d 51. 

Courts of limited jurisdiction. — N.M. Const., art. 
VI, § 18, does not preclude the legislature from exercis- 
ing the constitutional authority under this section and 
N.M. Const., art. VI, § 26, to grant injunctive author- 
ity to courts of limited jurisdiction. Martinez v. Sedillo, 
2005-NMCA-029, 137 N.M. 103, 107 P.3d 543. 

Law reviews. — For article, "Separation of Powers 
and the Judicial Rule-Making Power in New Mexico: The 
Need for Prudential Restraints," see 15 N.M. L. Rev. 407 
(1985). 

For article, "State ex rel. New Mexico Judicial Standards 
Commission v. Espinosa: Can Judicial Integrity Survive 
Executive Control?", see 34 N.M. L. Rev. 489 (2004). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 16 Am. 
Jur. 2d Constitutional Law §§ 306 to 317, 334; 20 Am. Jur, 
2d Courts § 1 et seq. 

Mob or riot, statute creating municipal liability for, as a 
usurpation of judicial powers, 26 A.L.R.3d 1142. 

Construction and Application of Political Question Doc- 
trine by State Courts, 9 A.L.R. 6th 177. 

16 C.J.S, Constitutional Law §§ 169 to 214; 21 CJS. 
Courts §§ 93, 94; 81A C.J.S. States §§ 20 to 22. 


Sec. 2. [Supreme court; appellate jurisdiction. ] 


Appeals from a judgment of the district court imposing a sentence of death or life imprisonment 
shall be taken directly to the supreme court. In all other cases, criminal and civil, the supreme 
court shall exercise appellate jurisdiction as may be provided by law; provided that an aggrieved 
party shall have an absolute right to one appeal. (As amended September 28, 1965.) 


The 1965 amendment, which was proposed by S.J.R. 
No, 5, § 2 (Laws 1965) and adopted at a special election 
held on September 28, 1965, with a vote of 31,582 for and 
18,477 against, amended this section to provide for a di- 
rect appeal to the supreme court in certain criminal cases 
and for other appeals to the supreme court as provided 
by law, and to guarantee an absolute right to one appeal. 
Prior to amendment, this section read: "The appellate ju- 
risdiction of the supreme court shall be coextensive with 
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the state, and shall extend to all final judgments and deci- 
sions of the district courts, and said court shall have such 
appellate jurisdiction of interlocutory orders and deci- 
sions of the district courts as may be conferred by law." 

Cross references. — For supreme court's original ju- 
risdiction, supervisory control and power to issue extraor- 
dinary writs, see N.M. Const., art. VI, § 3. 

For appellate jurisdiction of supreme court, see 34-5-14 
NMSA 1978. 
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For appeals from metropolitan court, see 34-8A-6 NMSA 
1978. ' 

For appeals from magistrate court, see 35-13-1 NMSA 
1978. 

For appeals from district court, see 39-3-2 to 39-3-7 
NMSA 1978. 

Comparable provisions. — Idaho Const., art. V, § 9. 

Towa Const., art. V, § 4. 

Montana Const., art. VII, § 2. 

Utah Const., art. VIII, § 3. 

Wyoming Const., art. V, § 2. 


ANNOTATIONS 


No right of state to appeal. — Where there was suf- 
ficient evidence to support the state's petition to revoke 
the defendant's probation and the court considered the 
evidence in favor of revocation and recognized that it had 
jurisdiction to revoke the defendant's probation, but ex- 
ercised its discretionary authority to deny and dismiss 
the state's petition, the disposition was not contrary to 
law and the state did not have a constitutional right to 
appeal the dismissal of the petition. State v. Grossetete, 
2008-NMCA-088, 144 N.M. 346, 187 P.3d 692, cert. denied, 
2008-NMCERT-005, 144 N.M. 331, 187 P.3d 677. 

Direct appeal of denial of motion to impose 
double jeopardy bar to retrial. — Where the trial 
court denied defendant's motion to bar a retrial on the 
grounds that the prosecutor had committed misconduct 
in defendant's initial trial, because hearsay statements 
as represented by the prosecutor to have been made by 
third parties were falsely stated, misleading and preju- 
dicial to defendant's rights, which invoked defendant's 
double jeopardy rights, defendant had a right to directly 
appeal the trial court's order to the court of appeals. 
State v. McClaugherty, 2007-NMCA-041, 141 N.M, 468, 
157 P.3d 33, aff'd, 2008-NMSC-044, 144 N.M. 483, 188 
P.3d 1234, ; 

Right to appeal magistrate court's suppression 
order, — This section does not give the state the right 
to appeal a magistrate court's suppression order, because 
such an order is not a final judgment or order. State v. 
Heinsen, 2005-NMSC-035, 188 N.M. 441, 121 P.3d 1040, 
aff'g 2004-NMCA-110, 186 N.M. 295, 97 P.38d 627. 

Appeal from final judgment exceptions. — State 
constitutional exceptions to the rule that an appeal may 
only be taken from a final judgment has been ‘permitted 
where the court's order is practically final and where 
the state's interest is especially strong. State v. Griego, 
2004-NMCA-107, 186 N.M. 272, 96 P.3d 1192, 

Appeals from grant of jury trial in delinquency 
proceedings. — Trial court's grant of a jury trial to a 
child in delinquency proceedings was not reviewable be- 
cause the state's interest was not compelling enough 
to justify an exception to the final judgment rule, Jn re 
Larry K., 1999-NMCA-078, 127 N.M. 461, 982 P.2d 1060. 

Phrase "provided by law" generally means "pro- 
vided by statutes", State v. Watson, 1971-NMCA-104, 82 
N.M. 769, 487 P.2d 197. 

"Aggrieved party" is one whose personal interests 
are adversely affected by an order of the court. State v, 
Castillo, 1980-NMCA-020, 94 N.M. 352, 610 P.2d 756, cert. 
quashed, 94 N.M. 675, 615 P.2d 992. 

State's right to appeal independent of statutory 
authority. — Where the district court acts as a mat- 
ter of law, the state's right to appeal stems from Article 
IV, Section 2 of the constitution of New Mexico and is 
independent of statutory authority. State v, Montoya, 
2011-NMCA-009, 149 N.M. 242, 247 P.8d 1127, cert. de- 
nied, 2011-NMCERT-001, 150 N.M, 558, 263 P.3d 900. 

Where the district court dismissed the state's motion 
to revoke defendant's probation on the ground that the 
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adjudicatory hearing on the motion did not occur within 
100 days after defendant was arrested contrary to the re- 
quirement of Rule 5-805 NMRA, the district court acted as 
a matter of law and the state's right to appeal stemmed 
from Article IV, Section 2 of the constitution of New Mexico 
and was independent of 39-3-38 NMSA 1978. State v. Mon- 
toya, 2011-NMCA-009, 149 N.M. 242, 247 P.3d 1127, cert. 
denied, 2011-NMCERT-001, 150 N.M. 558, 263 P.3d 900. 

State made "aggrieved party" by criminal disposi- 
tion contrary to law. — Since the state is a party to 
every criminal proceeding in the district courts, a claim of 
disposition contrary to law is a valid and legal grievance 
which indisputably makes the state "an aggrieved party". 
State v. Santillanes, 1980-NMCA-183, 96 N.M. 482, 632 
P.2d 359, aff'd in part, rev'd in part, 1981-NMSC-064, 96 
N.M. 477, 632 P.2d 354. 

The state constitution guarantees the state's right 
to appeal a disposition that is contrary to law if the 
state is aggrieved by that disposition. State v. Griego, 
2004-NMCA-107, 1386 N.M, 272, 96 P.3d 1192. 

State made "aggrieved party" when fair jury ver- 
dict set aside. — When the jury reaches a verdict after a 
trial which is fair and free from error, and such a verdict 
is set aside, the state is "aggrieved" within the meaning of 
this section, and, thus, has authority to appeal an order 
granting a new trial. State v, Chavez, 1982-NMSC-108, 98 
N.M. 682, 652 P.2d 282. 

State made "aggrieved party" by ruling that sen- 
tencing statute is unconstitutional. — The state is an 
“aggrieved party" where the trial court refuses to enforce 
a state sentencing statute on the basis that it is unconsti- 
tutional, and the state has a constitutional right to an ap- 
peal. State v. Aguilar, 1981-NMSC-027, 95 N.M. 578, 624 
P,2d 520. 

State does not have absolute right to appeal in ey- 
ery situation in which it may feel "aggrieved" by a trial 
court's ruling. State v, Aguilar, 1981-NMSC-027, 95 N.M. 
578, 624 P.2d 520. 

When state can appeal order granting new crim- 
inal trial. — Although the state may appeal an order 
granting a new trial in a criminal case, an immediate 
appeal is limited to an order in which it is claimed that 
either: the grant of a new trial was based on an errone- 
ous conclusion; or prejudicial legal error occurred during 
the trial; or, newly-discovered evidence warranted a new 
trial. Thus, an immediate appeal by the state of an order 
granting a new criminal trial is limited to issues of law. 
State v. Griffin, 1994-NMSC-061, 117 N.M. 745, 877 P.2d 
551. 

Right of appeal was not granted by section prior 
to amendment. Jordan v. Jordan, 1923-NMSC-075, 
29 N.M. 95, 218 P. 1085; State v. Rosenwald Bros. Co., 
1918-NMSC-009, 28 N.M. 578, 170 P. 42; State v, Chacon, 
1914-NMSC-079, 19 N.M. 456, 145 P. 125, superseded by 
constitutional amendment, State v. Griffin, 1994-NMSC-061, 
117 N.M. 745, 877 P.2d 551. 

Appeals by state. — This section, as it read prior to 
1965 amendment, did not give state right to appeal from 
judgment sustaining plea in abatement to an indictment. 
Ex parte Carrillo, 1916-NMSC-047, 22 N.M. 149, 158 
P. 800. 

Under this section as it read prior to 1965 amendment, 
state could not appeal from district court judgment sus- 
taining demurrer to an information charging trespass on 
a school section. State v. Dallas, 1917-NMSC-006, 22 N.M. 
392, 163 P. 252. 

Appeals from suppression orders. — Since the 
state has no constitutional appeal as of right from a sup- 
pression order, the time for filing such an appeal is gov- 
erned by the ten-day limit set forth in 39-3-8B(2) NMSA 
1978 and not the thirty-day limit provided for in Rule 
12-201A NMRA. State v. Alvarez, 1991-NMCA-115, 113 
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N.M. 82, 823 P.2d 324, cert. denied, 113 N.M, 23, 821 P.2d 
1060. 

Right to appeal criminal contempt conviction. — 
Under this section, as amended, the supreme court can no 
longer deny to an aggrieved party the right to an appeal; 
despite former supreme court rule denying appeal to one 
convicted of criminal contempt committed in the presence 
of the court, defendant had right to appeal such a convic- 
tion. State v. Watson, 1971-NMCA-104, 82 N.M. 769, 487 
P.2d 197. 

Right to appeal denial of motion implicating 
constitutional rights. — Under this section, the de- 
fendant had the right to appeal from an order denying 
a motion to dismiss a charge on the ground that trial of 
the charge would subject the defendant to double jeop- 
ardy. State v. Apodaca, 1997-NMCA-051, 123 N.M. 372, 
940 P.2d 478. 

Supreme court's exclusive jurisdiction. — The su- 
preme court has exclusive jurisdiction over interlocutory 
appeals from pretrial release orders in cases where the 
defendant faces a possible sentence of life imprisonment 
or death. State v. Brown, 2014-NMSC-038. 

Jurisdiction of an appeal of a lifetime criminal 
commitment lies with the supreme court. — Where 
defendant was charged with an open count of murder, 
and where the district court found by clear and convinc- 
ing evidence that defendant committed first-degree mur- 
der, determined that defendant was dangerous and not 
competent to stand trial, and ordered that defendant 
be detained for life by the New Mexico department of 
health pursuant to 31-9-1.5(D) NMSA 1978, jurisdiction 
of defendant's appeal properly lied in the New Mexico su- 
preme court, because commitment pursuant to 31-9-1.5 
NMSA 1978 results in a loss of liberty, and the depriva- 
tion of liberty resulting from a lifetime criminal commit- 
ment is equivalent to the deprivation of liberty under 
a lifetime criminal sentence, and this section confers 
jurisdiction on the New Mexico supreme court for cases 
imposing a sentence of life imprisonment. State v. Baca, 
2019-NMSC-014, 

No direct appeal where indictment procedure 
challenged. — The right conferred by N.M. Const., art. 
II, § 14 is satisfied by an indictment valid on its face and 
returned by a legally constituted grand jury. Once such an 
indictment is returned, there exists no right for immedi- 
ate review pursuant to a writ of error or pursuant to this 
section. State v. Augustin M., 2003-NMCA-065, 133 N.M. 
636, 68 P.38d 182, cert. quashed, 2004-NMCERT-002, 1385 
N.M. 170, 86 P.3d 48. 

Right to appeal sentence. — Upon conviction de- 
fendant, who pleaded guilty, had an undoubted right 
to appeal his sentence. Rodriguez v. District Court, 
1971-NMSC-101, 83.N.M. 200, 490 P.2d 458. 

Right to appeal involuntary commitment. — A 
person involuntarily committed to a mental hospital un- 
der 43-1-11 NMSA 1978 has a right to appeal under this 
section even though no appeal is provided for by statute. 
State v. Pernell, 1979-NMCA-008, 92 N.M. 490, 590 P.2d 
638. 

New trial mandated where appeal on record im- 
possible. — Where defendant, convicted of larceny, gave 
timely notice of appeal, but due to unexplained technical 
difficulties, court reporter was unable to, prepare a tran- 
script of proceedings in the cause, and it was impossible 
to reconstruct a record of the proceedings because of trial 
counsel's inability to recall events at trial, defendant 
would be granted a new trial; to deny him a new trial 
would be to deny him his constitutional right of appeal. 
State v. Moore, 1975-NMCA-042, 87 N.M. 412, 5384 P2d 
1124. 

Supreme court determines death sentence pro- 
portionality. — The determination of death sentence 
proportionality is a matter to be addressed by the 
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supreme court on appeal and is, by implication, within 
the supreme court's exclusive constitutional jurisdiction 
over death sentence appeals. Determinations of this type 
require review of the facts in the trial record pertaining 
to the crime, including evidence of aggravation and miti- 
gation which is not fully developed until after conviction. 
State v. Wyrostek, 1994-NMSC-042, 117 N.M. 514, 873 
P.2d 260. 

Discharge of prisoner not accorded right to ap- 
peal, — Where judgment and order was entered in ha- 
beas corpus proceeding on June 15, 1971, requiring pe- 
titioner's unconditional release unless prior to June 30, 
he was allowed his right to appeal his conviction based 
upon a timely motion for appeal filed pro se the previous 
November, and due to the state's neglect the requisite 
order of the district court permitting an appeal came too 
late, being entered on June 30 itself and furthermore, 
the state did not attempt by motion to seek relief from 
the June 15 order until September 27, 1971, petitioner 
would be released; writ of prohibition seeking to prohibit 
his discharge was not available to the state. Rodriguez v. 
District Court, 1971-NMSC-101, 83 N.M. 200, 490 P.2d 
458. 

Dismissal for rule violations not abridgement of 
right to appeal. — The right of appeal is provided for 
in the constitution while the means for exercising that 
right are properly controlled by rules of procedure, and 
the defendant's constitutional right to appeal was not 
abridged by the dismissal for failure to follow procedural 
rules. Olguin v. State, 1977-NMSC-034, 90 N.M. 303, 563 
P.2d 97. 

Time for appeal. — The amendment to this section 
did not alter the effect of the court rule fixing the time in 
which the guaranteed right to appeal should be exercised; 
that the appeal should be within a reasonable time, fixed 
at 30 days, is a procedural requirement and not in any 
sense a deprivation of a guaranteed right. State v. Garlick, 
1969-NMSC-068, 80 N.M. 352, 456 P.2d 185. 

Dismissal of appeal because of actions of defen- 
dant. — If a defendant's former fugitive status has sig- 
nificantly interfered with the operation of the appellate 
process, dismissal of the defendant's appeal is appropri- 
ate. Here, because the defendant's fugitive status caused 
the administrative purging of the record of his trial nine 
years after the trial, thus preventing the orderly disposi- 
tion of his case, his appeal is dismissed. State v. Brown, 
1993-NMCA-120, 116 N.M. 705, 866 P.2d 1172, cert. de- 
nied, 116 N.M. 553, 865 P.2d 1197. 

Appeal right not forfeited by escape. — A person 
convicted of a crime does not forfeit his right to appeal 
simply because he has escaped from confinement. He still 
has a right to have his conviction reversed if he was er- 
roneously convicted or if his constitutional rights were 
violated. Mascarenas v, State, 1980-NMSC-074, 94 N.M. 
506, 612 P.2d:1317, 

Appeals from conditional pleas. — A conditional 
plea agreement is a proper procedure to enable a de- 
fendant to reserve a significant pretrial issue for ap- 
peal in a case in which conviction seems certain unless 
the defendant prevails on the pretrial issue. State v. 
Hodge, 1994-NMSC-087, 118 N.M. 410, 882 P.2d 1, rev'g 
1993-NMCA-064, 116 N.M. 491, 864 P.2d 307. 

Section does not require written opinion; court of 
appeals' memorandum opinion, authorized by Rule 601(b) 
(1), N.M.R. App. P. (Crim.) (now Rule 12-405 B(1) NMRA), 
did not deprive defendant of right to appeal. Hudson v. 
State, 1976-NMSC-084, 89 N.M. 759, 557 P.2d 1108, cert. 
denied, 481 U.S, 924, 97 S. Ct. 2198, 53 L. Ed. 2d 238 
(1977). 

Authority to remand for new sentence. — Appel- 
late courts have the authority to remand a case for en- 
try of judgment on the lesser included offense and resen- 
tencing rather than retrial when the evidence does not 
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support the offense for which the defendant was convicted 
but does support a lesser included offense. The rationale 
for this holding is that there is no need to retry a defen- 
dant for a lesser included offense when the elements of a 
lesser offense necessarily were proven to a jury beyond a 
reasonable doubt in the course of convicting the defendant 
of the greater offense, State v. Haynie, 1994-NMSC-001, 
116 N.M. 746, 867 P.2d 416, 

Certiorari to court of appeals in criminal case. 
— The supreme court has the authority to issue writs 
of certiorari directed to the court of appeals in a crimi- 
nal case where the conditions of 34-5-14 NMSA 1978 are 
met. State v. Gunzelman, 1973-NMSC-055, 85 N.M. 295, 
512 P2d 55, rev'g 1972-NMCA-166, 84. N.M. 451, 504 
P.2d 1084, overruled on other grounds by State v. Orosco, 
1992-NMSC-006, 113 N.M. 780, 833 P.2d 1146. 

Refusal to hear issues denies appeal right. — For 
the supreme court to refuse on appeal to hear the issues 
which it once declined to review by writ of certiorari would 
be to effectively deny the defendant his right to appeal his 
conviction to that court, State v. Luna, 1980-NMSC-009, 
93 N.M. 778, 606 P.2d 183, 

Inordinate delay in the appellate proceedings 
implicates due process. — Due process protects a 
criminal defendant against inordinate delay in direct 
appeal proceedings. To determine whether a criminal 
defendant's due process rights have been violated by ap- 
pellate delay, an appellate court looks to the due process 
principles of prejudice and fundamental fairness, with 
the predominant concern being prejudice. State v. Garcia, 
2019-NMCA-056, cert. denied. 

Defendant was not prejudiced by delay in ap- 
peal process, — Where defendant was convicted of child 
abuse, kidnapping, contributing to the delinquency of a 
minor, battery against a household member, two counts 
of bribery of a witness, and four counts of conspiracy, 
and where defense counsel failed to file a brief-in-chief 
in defendant's appeal, which resulted in a dismissal and 
eventual reinstatement of his appeal and a nine-year and 
four-month delay, defendant's constitutional right to due 
process was not violated where defendant made no claim 
that his ability to assert arguments on appeal has:in any 
way been prejudiced and made no argument pertaining 
to his ability to defend himself on retrial; defendant did 
not suffer prejudice from the delay of his appeal. State v. 
Garcia, 2019-NMCA-056, cert, denied. 

Section applies to review of original jurisdiction 
cases. — Section 39-3-1.1E NMSA 1978, vesting the court 
of appeals with discretionary review authority of appeals 


to district court, does not violate this provision because . 


Article 6, Section 2 applies only to appeals of original ju- 
risdiction cases from district court and not to review of the 
district court acting in an appellate capacity. VanderVos- 
sen v, City of Espanola, 2001-NMCA-016, 180 N.M. 287, 24 
P.3d 319, cert. quashed, 131 N.M. 221, 34 P.3d 610. 

Juvenile courts. — In face of this article legislature 
could not provide for direct appeal to supreme court 
from courts inferior to district court, including, at that 
time, juvenile courts (case decided under this section 
as it read prior to 1965 amendment), State v. Eychaner, 
1937-NMSC-082, 41 N.M. 677, 73 P.2d 805. 

Habeas corpus. — Laws 1937, ch. 197 (89-3-7 NMSA 
1978), authorizing appeals in special: proceedings, does 
not authorize an appeal in habeas corpus proceedings 
from district court order remanding relator to custody of 
sheriff, since habeas corpus is not a special statutory pro- 
ceeding, In re Forest, 1941-NMSC-019, 45 N.M. 204, 113 
P.2d 582. 

Conservancy districts. — Laws 1923, ch. 140, § 908 
(since repealed), relating to conservancy districts, did not 
deprive an appellant of the privilege of appeal, for Subdi- 
vision 2 thereof provided for appeals from all orders and 
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decrees of the district court. In re Proposed Middle Rio 
Grande Conservancy Dist., 1925-NMSC-058, 31 N.M. 188, 
242 P. 683. 

Court's review limited. — The supreme court's re- 
view of the evidence is only for the purpose of determin- 
ing whether there was substantial evidence to support 
the trier of the facts. Ammerman v. Hubbard Broad., Inc., 
1976-NMSC-031, 89 N.M. 307, 551 P.2d 1354, cert. denied, 
436 U.S. 906, 98 S. Ct. 2237, 56 L. Ed.'2d 404 (1978). 

No power in supreme court to review de novo. 
— The constitution gives the supreme court appellate ju- 
risdiction and also original jurisdiction and superintend- 
ing control, but these powers do not include the power to 
review de novo the factual basis for the orders or judg- 
ments of district courts. Ammerman v. Hubbard Broad.,, 
Inc., 1976-NMSC-031, 89 N.M. 307, 551 P.2d 1354, cert. 
denied, 436 USS. 906, 98 S, Ct. 2237, 56 L. Ed. ad 404 
(1978). 

While the lpeialaieiie hus the power to détermine in 
what district court cases, civil and criminal, the supreme 
court shall exercise appellate jurisdiction (except where a 
sentence of death or life imprisonment has been imposed, 
in which cases appellate jurisdiction is directly conferred 
on the court), the legislature has no power to substitute a 
de novo hearing for an appeal from a judgment or order of 
the district court, and has no power to fix the time within 
which an appeal must be heard by the supreme court. 
Ammerman v. Hubbard Broad., Inc., 1976-NMSC-031, 89 
N.M, 807, 551 P.2d 1354, cert. denied, 436 US. 906, 98 S, 
Ct. 2237, 56 Li: Ed. 2d 404 (1978). 

Summary calendar system of appeal: conitita: 
tional. — There was no factual or legal basis for defen- 
dant's allegation of a due process violation due to New 
Mexico's summary calendar system of appeal, since 
assignment of a case to the summary calendar, which 
strictly limits the length of and time for submissions to 
the appellate court, does not violate due process as long 
as the defendant is able to properly present issues raised 
on appeal, State v. Ibarra, 1993-NMCA-040, 116 N.M. 486, 
864 P.2d 302, cert. quashed, 117 N.M. 744, 877 P.2d 44 
(1994), cert. denied, 513 U.S. 1157, 115 S. Ct. 1116, 130 L. 
Ed, 2d 1080 (1995). 

Defendant was not prejudiced by the trial 
court's limitation of the record, in light of the evi- 
dence and stipulations of the parties. State v. Martin, 
1980-NMCA-019, 94 N.M., 251, 609 P.2d 333, cert. denied, 
94 N.M. 628, 614 P.2d 545. 

Section 29-9-8B NMSA 1978 partially unconstitu- 
tional. — The last sentence in 29-9-8B NMSA 1978, al- 
lowing the discovery of the records of the governor's or- 
ganized crime prevention commission only by supreme 


-court order, is unconstitutional, as the legislature lacks 


the power to prescribe and regulate practice, pleading 
and procedure. In re Motion for a Subpoena Duces Tecum, 
1980-NMSC-010, 94 N.M. 1, 606 P.2d 539. 

Law reviews. — For article, "Survey of New Mexico 
Law, 1979-80; Civil Procedure," see 11 N.M. L. Rev. 53 
(1981). 

For annual survey of New Mexico law relating to crimi- 
nal procedure, see 12 N.M. L. Rev, 271 (1982). 

For article, "New Mexico's Summary Calendar for Dis- 
position of Criminal Appeals: An Invitation for Inefficiency, 
Ineffectiveness and Injustice," see 24 N.M. L. Rev. 27 (1994). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 20 Am. 
Jur, 2d Courts 8 54 et seq. 

New trial, grant of, by appellate court because of inabil- 
ity to perfect record for appeal, 13 A.L.R. 107, 16 A.L.R. 
1158, 107 A.L.R. 603. 

Superintending control over inferior tribunals, 112 
A.L.R. 1351. 

Issue of certiorari in exercise of power of se poli 
ing control, 112 A.L.R. 1870. 
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Issue of mandamus in exercise of power of superintend- 
ing control, 112 A.L.R. 1371. 

Appellate court's discretion to refuse exercise of its orig- 
inal jurisdiction to issue writs of mandamus, 165 A.L.R. 
1431, 
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Power to confer original jurisdiction on courts to revoke 
or suspend public license, 168 A.L.R. 826. 
21 C.J.S. Courts § 12 et seq. 


Sec. 3. [Supreme court; original jurisdiction; supervisory control; 


extraordinary writs. ] 


The supreme court shall have original jurisdiction in quo warranto and mandamus against all 
state officers, boards and commissions, and shall have a superintending control over all inferior 
courts; it shall also have power to issue writs of mandamus, error, prohibition, habeas corpus, cer- 
tiorari, injunction and all other writs necessary or proper for the complete exercise of its jurisdic- 
tion and to hear and determine the same. Such writs may be issued by direction of the court, or by 
any justice thereof. Each justice shall have power to issue writs of habeas corpus upon petition by 
or on behalf of a person held in actual custody, and to make such writs returnable before himself or 
before the supreme court, or before any of the district courts or any judge thereof. 


Cross references, — For certiorari to the court of 
appeals, see N.M. Const., art. VI, § 18, and Rule 12-502 
NMRA. 

For Uniform Certification of Questions of Law Act, see 
Chapter 39, Article 7 NMSA 1978. 

For habeas corpus, see 44-1-1 NMSA 1978 et seq. 

For provisions relating to mandamus, see 44-2-1 NMSA 
1978, 

For quo warranto, see 44-3-1 NMSA 1978. 

For rule regarding writs of error, see Rule 12-503 NMRA. 

For issuance of extraordinary writs, see Rule 12-504 
NMRA. 

Comparable provisions. — Idaho Const., art. V, § 9. 

Iowa Const., art. V, § 4. 

Montana Const., art. VII, § 2. 

‘Utah Const., art. VIII, § 3. 

Wyoming Const., art. V, § 3. 


ANNOTATIONS 
I. GENERAL CONSIDERATION. 


I]. .SUPERINTENDING CONTROL, 
III. QUO WARRANTO, 

IV. MANDAMUS. 

V. PROHIBITION, 

VI. . HABEAS CORPUS. 


I, GENERAL CONSIDERATION. 


Certiorari to court of appeals in criminal case. — 
Supreme court has authority to issue writs of certiorari 
directed to court of appeals in a criminal case where the 
conditions of 34-5-14 NMSA 1978 are met. State v. Gun- 
zelman, 1973-NMSC-055, 85 N.M. 295, 512 P.2d 55, rev'g 
1972-NMCA-166, 84 N.M. 451, 504 P.2d 1084, overruled by 
State v. Orosco, 1992-NMSC-006, 113 N.M. 780, 833 P.2d 
1146. APPL 
No power of de novo review. — Powers of appellate 
jurisdiction and original jurisdiction and superintending 
control do not include the power to review de novo the fac- 
tual basis for the orders or judgments of district courts. 
Ammerman v. Hubbard Broad., Inc., 1976-NMSC-031, 89 
N.M. 307, 551 P.2d 1354, cert. denied, 436 U.S. 906, 98 S. 
Ct. 2237, 56 L. Ed. 2d 404 (1978). 

Lower court order imposing media ban in crimi- 
nal case. — The news media has standing in the supreme 
court to intervene in a criminal case to question the valid- 
ity of a lower court order impairing its ability to report 
the news. The proper approach lies in a separate action 
for declaratory judgment, mandamus or prohibition. State 
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ex rel. N.M, Press Ass'n v. Kaufman, 1982-NMSC-060, 98 
N.M. 261, 648 P.2d 300. 

Statute allowing discovery only on supreme court 
order is unconstitutional. — Section 29-9-8B NMSA 
1978 partially unconstitutional. The last sentence in 29- 
9-8B NMSA 1978, allowing the discovery of the records 
of the governor's organized crime prevention commission 
only by supreme court order, is unconstitutional, as the 
legislature lacks the power to prescribe and regulate prac- 
tice, pleading and procedure. In re Motion for a Subpoena 
Duces Tecum, 1980-NMSC-010, 94 N.M. 1, 606 P.2d 539. 

Attorneys' fees on settled appeal. — Where appel- 
lant and appellee compromised a case on appeal, without 
the intervention of their attorneys, and agreed to and 
prayed for dismissal of the appeal, a petition of attorneys 
for appellant asking court to modify district court decree 
to provide for attorneys' fees invoked the original juris- 
diction of the supreme court in a manner not authorized 
by this section and could not be entertained. Thurman v. 
Grimes, 1931-NMSC-035, 35 N.M. 498, 1 P.2d 972. 

Supreme court may order a change of venue when 
remanding a case. Marsh v. State, 1980-NMSC-129, 95 
N.M. 224, 620 P.2d 878. 

Writ of error as appropriate means for invok- 
ing collateral order doctrine. Carrillo v. Rostro, 
1992-NMSC-054, 114 N.M. 607, 845 P.2d 130. 


II], SUPERINTENDING CONTROL. 


The district court may not, through the sanction 
process, limit a litigant's right to seek relief from a 
discovery order through a writ of superintending control 
or a writ of error in the supreme court. Chavez v. Lovelace 
Sandia Health System, 2008-NMCA-104, 144 N.M. 578, 
189 P.3d 711. 

Superintending control explained. — The power of 
superintending control is the power to control the course 
of ordinary litigation in inferior courts, as exercised at 
common law by the court of kings' bench and by the use 
of writs specifically mentioned in the constitution, and 
other writs there referred to or authorized. State v. Roy, 
1936-NMSC-048, 40 N.M. 397, 60 P.2d 646, 110 A.L.R. 1. 

Power of superintending control. — The power of 
superintending control is the power to control the course 
of ordinary litigation in inferior courts, and where appro- 
priate, the power of superintending control permits the 
supreme court's interposition to correct any specie of error 
and is not limited to jurisdictional error, and the supreme 
court may also exercise the power of superintending 
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control where it is deemed to be in the public interest. to 
settle the question involved at the earliest moment, Kerr 
v. Parsons, 2016-NMSC-028, 

Where the New Mexico legislature, in its 2015 general 
appropriation to the law office of the public defender 
(LOPD), specifically provided that the appropriations 
to the public defender department shall not be used to 
pay hourly reimbursement rates to contract attorneys, 
and where the district court entered an order requiring 
the LOPD to pay contract counsel hourly rates and the 
state to provide additional funding, nullifying the leg- 
islature's prohibition of the payment of hourly rates to 
indigent defense contract counsel as violative of the fed- 
eral and state constitutions, based on its conclusion that 
the flat-fee rates paid to contract counsel by the LOPD 
contravene the constitutional guarantee of effective as- 
sistance of counsel, a petition for writ of superintending 
control was granted because it was in the public's inter- 
est to review the district court's order, Kerr v, Parsons, 
2016-NMSC-028. 

Superintending control may be granted to offer 
guidance on how to properly apply the law. — The 
New Mexico supreme court has the power of superintend- 
ing control, a long-standing power to control the course 
of ordinary litigation in inferior courts, and may exer- 
cise the power of superintending control when it is in 
the public interest to settle the question involved at the 
earliest moment, and in granting a writ of superintend- 
ing control, may offer guidance to lower courts on how to 
properly apply the law. State ex rel. Torrez v. Whitaker, 
2018-NMSC-005, 

Writ granted to provide guidance on the nature 
of the evidence required in pretrial detention hear- 
ings. — On a writ of superintending control, where pe- 
titioner sought guidance on the nature of the evidence 
required in pretrial detention hearings authorized by 
the 2016 amendment to Article-H,-Section 13 of the New 
Mexico Constitution, the New Mexico supreme court ruled 
that neither the United States Constitution nor the New 
Mexico Constitution categorically requires live witness 
testimony at pretrial detention hearings, and under New 
Mexico supreme court procedural rules, judges may con- 
sider all reasonably reliable information, without regard 
to strictures of the formal rules of evidence, in considering 
whether any pretrial release conditions will reasonably 
protect the safety of any other person or the community, 
State ex rel. Torrez v. Whitaker, 2018-NMSC-005, 

Not substitute for appeal. — The superintending con- 
trol will not be invoked merely to perform the office of an 
appeal. State Game Comm'n v. Tackett, 1962-NMSC-154, 
71 N.M. 400, 379 P.2d 54, 

Control over administrative functions of inferior 
courts, — The constitutional grant of "superintending 
control" gives the New Mexico supreme court control over 
administrative functions of inferior courts. Russillo v. 
Scarborough, 727 F. Supp. 1402 (D.N.M. 1989), aff'd, 935 
F.2d 1167 (10th Cir. 1991). 

The supreme court has ultimate authority over admin- 
istrative matters of the courts, Russillo v.. Scarborough, 
935 F.2d 1167 (10th Cir. 1991), aff'g 727 F. Supp. 1402 
(D.N.M. 1989), 

The power of superintending control includes the au- 
thority to order the metropolitan court to terminate its 
court administrator, Russillo v. Scarborough, 985 F.2d 
1167 (10th Cir, 1991), aff'g 727 F. Supp. 1402 (D.N.M. 
1989). 

Superintending power will not be exercised ex- 
cept under unusual circumstances. State Game 
Comm'n v, Tackett, 1962-NMSC-154, 71 N.M. 400, 379 
P.2d 54, 

Whether state's public health orders may sup- 
port a claim for just compensation presents ex- 
ceptional circumstances, warranting exercise of 
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superintending control. — Where petitioners filed 
a petition for writ of superintending control and emer- 
gency request for stay in response to the filing of twenty 
lawsuits brought against them by small businesses and 
business owners seeking just compensation, including 
lost revenues and expenses incurred due to the seizure, 
limitation and closure of their businesses pursuant to the 
numerous public health emergency orders (PHOs) issued 
by the governor of New Mexico in relation to the ongo- 
ing COVID-19 pandemic, the issue raised by the petition- 
ers presented exceptional circumstances in that it was a 
statewide issue from both the perspective of petitioners, 
as defendants in each case below, charged with manag- 
ing a public health emergency and stewarding the public 
money, and the real parties in interest, which were busi- 
nesses critically affected by the PHOs, and because the 
effects of the COVID-19 pandemic continue to impact New 
Mexico, the issue will continue to affect additional par- 
ties, presenting exceptional circumstances justifying the 
exercise of the power of superintending control, State v. 
Wilson, 2021-NMSC-022. 

When superintending control exercised. — The 
supreme court's superintending control will be exercised 
if the remedy by appeal is wholly or substantially inad- 
equate, or if the exercise thereof will prevent irreparable 
mischief, great, extraordinary or exceptional hardship, 
costly delays or unusual burdens in the form of expenses. 
State ex rel. DuBois v. Ryan, 1973-NMSC-097, 85 N.M. 
575, 514 P.2d 851; Williams v. Sanders, 1969-NMSC-124, 
80 N.M. 619, 459 P.2d 145; State ex rel. Anaya v. Scarbor- 
ough, 1966-NMSC-009, 75 N.M. 702, 410 P.2d 732; Mon-. 
toya v. McManus, 1961-NMSC-060, 68 N.M. 381, 3862 P.2d 
771; Rutledge v. Fort, 1986-NMSC-017, 104 N.M. 7, 715 
P.2d 455, overruled on other grounds by Reese v. State, 
1987-NMSC-079, 106 N.M. 498, 745 P.2d 1146. 

Power of superintending control is distinct from 
appellate and original jurisdiction of supreme court; 
therefore, even though petitioners had taken an appeal to 
this court from the orders of the trial court denying their 
motions to set aside the amended decree, the extremely 
unusual circumstances of this case made petitioners' rem- 
edy by appeal substantially inadequate, and compelled 
the court to exercise its superintending control. State ex 
rel, DuBois v. Ryan, 1973-NMSC-097, 85 N.M. 575, 514 
P.2d 851. 

Superintending control is limited to control over 
inferior courts and does not restrict legislative powers to 
establish procedures for workers' compensation proceed- 
ings, including the authority of the worker's compensation 
administrator to appoint a workers’ compensation judge 
pro tem. Carrillo v, Compusys, Inc., 1997-NMCA-003, 122 
N.M, 720, 930 P.2d 1172, cert. denied, 122 N.M. 589, 929 
P.2d 981. 

Duty of court to uphold respect for courts. — The 
duty of the court under its power of superintending con- 
trol is to make certain, insofar as humanly possible, that 
the traditional respect and high regard in which courts 
generally are held will in no way be encroached upon; 
the courts must not only be impartial, unbiased and fair, 
but, in addition, no suspicions to the contrary may be 
permitted to creep in. State ex rel. Anaya v. Scarborough, 
1966-NMSC-009, 75 N.M. 702, 410 P.2d 732. 

Actions or proceedings under court's superin- 
tending control are for court alone and are not a 
proper consideration for the bar commission, Jn re Board 
of Comm'rs of State Bar, 1959-NMSC-028, 65 N.M. 332, 
337 P.2d 400. 

Inherent power in supreme court to regulate 
procedure. — Supreme court's power of superintending 
control over all inferior courts carries with it the inher- 
ent power to regulate all pleading, practice and procedure 
affecting the judicial branch of government. Ammerman 
v. Hubbard Broad., Inc., 1976-NMSC-031, 89 N.M. 307, 
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551 P.2d 1354, cert. denied, 436 U.S. 906, 98 S. Ct. 2237, 
56 L. Ed. 2d 404 (1978); State ex rel. Anaya v. McBride, 
1975-NMSC-032, 88 N.M. 244, 539 P.2d 1006. 

The supreme court of New Mexico has superintend- 
ing control over all inferior courts, and thus the power 
to regulate and to promulgate rules regarding the plead- 
ings, practice and procedure affecting the judicial branch 
of government, Hudson v, State, 1976-NMSC-084, 89 N.M. 
759, 557 P.2d 1108, cert. denied, 431 U.S. 924, 97 S. Ct. 
2198, 53 L. Ed. 2d 238 (1977). 

Supreme court has a superintending control over all 
inferior courts as well as jurisdiction and power to is- 
sue writs of certiorari; this constitutional power and ju- 
risdiction carries with it the power to regulate pleading, 
practice and procedure in inferior courts and the circum- 
stances under which such writs, including writs of certio- 
rari, may issue. Alexander v, Delgado, 1973-NMSC-030, 
84 N.M. 717, 507 P.2d 778, aff'g 1972-NMCA-156, 84 N.M. 
456, 504 P.2d 1089. 

The power to provide rules of pleading, practice and 
procedure for the conduct of litigation in the district 
courts, as well as rules of appellate procedure, is lodged in 
the supreme court under its power of superintending con- 
trol. The constitutional grant of power to issue the writs 
by means of which the power of superintending control 
is exercised comprehends and carries with it the author- 
ity to exercise such powers to the extent that it can be 
exerted by those writs and other processes essential to its 
complete exercise. State v. Roy, 1986-NMSC-048, 40 N.M. 
397, 60 P.2d 646, 110 A.L.R. 1. 

By Laws 1933, ch. 84 (38-1-1 and 38-1-2 NMSA 1978), 
authorizing the supreme court to promulgate rules of 
procedure, the legislature merely withdrew from the 
rule-making field wherein it had theretofore functioned 
as a coordinate branch of government with the court. The 
act was not a delegation of legislative power, but rather 
a mere abdication or withdrawal from the rule-making 
field, and the rules promulgated thereafter were issued 
pursuant to the supreme court's inherent. power to pre- 
scribe such rules of practice, pleading and procedure 
as would facilitate the administration of justice. State 
v. Roy, 19836-NMSC-048, 40 N.M. 397, 60 P.2d 646, 110 
of Ba sa . 

Superintending control with respect to privi- 
leges. — The supreme court's constitutional power of su- 
perintending control with respect to privileges mandates 
that when a statutory privilege is not consistent with a 
rule of the supreme court, the statutory privilege is not 
given effect and the constitutional or court rule privi- 
lege prevails. State v. Strawch, 2015-NMSC-009, rev'g 
2014-NMCA-020. 

Where defendant, who was charged with criminal sex- 
ual contact of a minor, claimed that his communications 
with his social worker were privileged communications, 
the supreme court held that the provisions of 61-31-24(A) 
NMSA 1978, that arguably create social worker eviden- 
tiary privileges cannot prevent court-ordered disclosure of 
communications that would be mandated by the discovery 
and evidence rules of the supreme court. State v. Strauch, 
2015-NMSC-009, rev'g 2014-NMCA-020. 

Establishing pretrial procedure for evaluating 
aggravating circumstances. — The supreme court has 
the inherent authority to establish a pretrial procedure 
for evaluating aggravating circumstances in death pen- 
alty sentencing under its power of superintending control 
over lower state courts, State v. Ogden, 1994-NMSC-029, 
118 N.M. 234, 880 P.2d 845, cert. denied, 513 U.S. 936, 115 
S. Ct. 336, 180 L. Ed, 2d 294, 

Exclusion of control by executive or legislature 
unconstitutional. — Any action of the executive or leg- 
islative branch of a municipal government which would 
preclude the supreme court or the district court from 
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exercising its superintending or supervisory authority 
over the municipal court violates the state constitution. 
Mowrer v, Rusk, 1980-NMSC-118, 95 N.M. 48, 618 P.2d 
886. 

Legislature lacks power to prescribe rules 
of practice and procedure, although it has in the 
past attempted to do so. State ex rel. Anaya v. McBride, 
1975-NMSC-032, 88 N,M. 244, 539 P.2d 1006. 

In the absence of the clearest language to the contrary 
in the constitution, the powers essential to the function- 
ing of the courts are to be taken as committed solely 
to the supreme court to avoid a confusion in the meth- 
ods of procedure and to provide uniform rules of plead- 
ing and practice. Ammerman v. Hubbard Broad., Inc., 
1976-NMSC-081, 89 N.M. 307, 551 P.2d 1354, cert. denied, 
436 U.S, 906, 98 S. Ct, 2237, 56 L. Hd. 2d 404 (1978). 

Statutes purporting to regulate practice and pro- 
cedure in the courts cannot be made binding, for the 
constitutional power is vested exclusively in the su- 
preme court. Ammerman v. Hubbard Broad., Inc., 
1976-NMSC-031, 89 N.M. 307, 551 P.2d 1354, cert. 
denied, 436 U.S. 906, 98 S. Ct. 2237, 56 L. Ed. 2d 404 
(1978); State ex rel. Anaya v. McBride, 1975-NMSC-032, 
88 N.M. 244, 539 P.2d 1006. 

Discipline of attorneys. — The inherent power of the 
supreme court of superintending control encompasses the 
authority and duty to determine what constitutes grounds 
for the discipline of lawyers and to discipline, for cause, 
any person admitted to practice law in New Mexico. Any 
legislative attempt to limit what conduct the supreme 
court may consider as grounds for imposing attorney dis- 
cipline would be an unconstitutional infringement of the 
supreme court's authority to regulate the practice of law. 
In re Treinen, 2006-NMSC-013, 139 N.M. 318, 131 P.3d 
1282. 

Statutory rule of evidence invalid. — In view of the 
clear and unambiguous assertion of the supreme court in 
Rule 501, N.M.R. Evid. (now Rule 11-501 NMRA) that no 
person has a privilege, except as provided by constitution 
or rule of the court, and since under the New Mexico con- 
stitution the legislature lacks power to prescribe by stat- 
ute rules of evidence and procedure, which power is vested 
exclusively in the supreme court, the journalistic privilege 
purportedly created by former 20-1-12.1 A, 1953 Comp., 
is constitutionally invalid and cannot be relied upon or 
enforced in judicial proceedings. Ammerman v. Hubbard 
Broad., Inc., 1976-NMSC-031, 89 N.M. 307, 651 P.2d 1354, 
cert. denied, 436 U.S. 906, 98 S. Ct, 2237, 56 L. Hd. 2d 404 
(1978), 

Legislature has no power to substitute de novo 
hearing for appeal from a judgment or order of the dis- 
trict court, and has no power to fix the time within which 
an appeal must be heard by the supreme court. Ammer- 
man v. Hubbard Broad., Inc., 1976-NMSC-031, 89 N.M. 
807, 651 P.2d 1354, cert. denied, 436.U.S. 906, 98 S. Ct. 
2237, 56 L. Ed. 2d 404 (1978), 

Issuance of writ held appropriate. — The question 
of whether the state was barred by the double jeopardy 
clause from prosecuting an individual for driving under 
the influence (DWI) once the individual had been sub- 
jected to an administrative hearing for driver's license re- 
vocation based on the same offense was one of great public 
importance requiring use of the supreme court's power of 
superintending control. State ex rel. Schwartz v. Kennedy, 
1995-NMSC-069, 120 N.M. 619, 904 P.2d 1044. 

Issuance of writ held inappropriate. — Issuance of 
an alternative writ of superintending control restraining 
a district court from enforcing the portion of its sentence 
against a defendant awarding him meritorious good- 
time credit against his sentence for the period he spent 
in presentence confinement was inappropriate, where the 
state filed and then voluntarily withdrew an appeal of the 
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district court's order and where the public interest in the 
orderly administration of the criminal justice system was 
served by another decision of the supreme court of New 
Mexico. State ex rel, Schiff v. Murdoch, 1986-NMSC-040, 
104 N.M. 344, 721 P.2d 770. 

Power of superintending control would be exer- 
cised in election contest involving office of lieutenant- 
governor. Montoya v. McManus, 1961-NMSC-060, 68 N.M. 
381, 362 P.2d 771. 

Review of interlocutory order. — The supreme court 
will not invoke its extraordinary power of superintending 
control over all inferior courts to review an interlocutory 
order that plaintiff was real party in interest, where there 
is no great hardship in forcing the parties to await review 
of the final judgment. Albuquerque Gas & Elec. Co, v. Cur- 
tis, 1989-NMSC-024, 43 N.M. 234, 89 P.2d 615. 

Vacation of court order. — Supreme court was war- 
ranted in exercising its superintending control by vacat- 
ing an order of the district court allowing an appeal from 
ad valorem tax valuation and enjoining the state tax com- 
mission from certifying tax assessments to county asses- 
sors, as entry of the order was an abuse of discretion un- 
der the provisions of Rules 65 and 66, N.M.R. Civ. P. (now 
Rules 1-065 and 1-066 NMRA). State ex rel. State Tax 
Comm'n v. First Judicial Dist. Court, 1961-NMSC-157, 69 
N.M. 295, 366 P.2d 143. 

Game commission controversy. — In a case 
brought to enjoin and restrain the state game commis- 
sion from authorizing its permittees and licensees to 
go upon state leased lands for the purpose of hunting 
wild game, where a writ of prohibition would issue as a 
matter of right had the order of the district court been 
threatened but not issued, the supreme court should ex- 
ercise its right of superintending control. State Game 
Comm'n v. Tackett, 1962-NMSC-154, 71 N.M. 400, 379 
P.2d 54. 

Removal or discipline of judges. — The board of bar 
commissioners of state of New Mexico and its grievance or 
disciplinary committee have no jurisdiction as to a com- 
plaint made against a district judge with respect to the 
judge's actions in rebuking a grand jury. Jn re Board of 
Comm'rs of State Bar, 1959- NMSC- 028, 65 N.M, 332, 337 
P.2d 400. 


IIT. QUO WARRANTO, 


Purpose of quo warranto. — Purpose of quo war- 
ranto is to ascertain whether a public officer is constitu- 
tionally and legally authorized to perform any act in or 
exercise any functions of the office to which he lays claim. 
State ex rel. Anaya v. McBride, 1975-NMSC-082, 88 N.M. 
244, 5389 P.2d 1006. 

Impeachment does not preempt quo warranto. 
— Impeachment by the legislature does not preempt quo 
warranto as the exclusive means for removing a felon from 
public office. State ex rel. King v. Sloan, 2011-NMSC- 020, 
149 N.M. 620, 253 P.3d 33. 

Felony conviction occurring during the term of 
an elective office. — Quo warranto is an appropriate 
procedure for removing an elected official when the elected 
official is convicted of a felony during the elected official's 
term of office. State ex rel. King v. Sloan, 2011-NMSC-020, 
149.N.M. 620, 253 P.3d 33. 

Jurisdiction in mandamus and quo warranto 
concurrent with district courts. — Under this section 
and N.M. Const., art, VI, § 18, the supreme and district 
courts each have original jurisdiction in quo warranto and 
mandamus against all state officers, boards and commis- 
sions in all cases, whether the proceeding was instituted 
by the attorney general, ex officio, in behalf of the state, or 
brought by some private person for the assertion of some 
private right. The supreme court will decline jurisdiction 
in absence of controlling necessity therefor, and will do so 
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in all cases brought at instance of a private suitor, State 
ex rel, Owen v. Van Stone, 1912-NMSC-008, 17 N.M. 41, 
121 P, 611. , :; 

Construing this section and N.M. Const., art. VI, § 18, 
the jurisdiction of the supreme court in quo warranto 
against state commissions and officers, while original, was 
concurrent with that of the district courts and not exclu- 
sive. State ex rel. Owen v. Van Stone, 1912-NMSC-008, 17 
N.M. 41, 121 P. 611. 

Liberal interpretation of quo warranto statutes. 
— Statutes such as those concerning quo warranto are re- 
medial in character, and as such should be liberally inter- 
preted to effectuate the objects intended. State ex rel. Anaya 
v. McBride, 1975-NMSC-032, 88 N.M. 244, 539 P.2d 1006, 

Statute inconsistent with court's powers. — The 
supreme court would not give approval to the portion 
of 44-8-6 NMSA 1978 which requires the name of the 
person rightfully entitled to the office involved in a quo 
warranto proceeding to be set forth in the complaint, 
at least not if it is meant to affect the subject matter 
jurisdiction of the court, especially since the statute is 
inconsistent with Rule 12(a), N.M.R. App. P. (Civ.), (now 
Rule 12-504 A NMRA) since in any situation where a 
vacancy was filled by appointment under such reason- 
ing the court would be shorn of its constitutional pow- 
ers vis-a-vis quo warranto, and presumably, with addi- 
tional bits of legislative ingenuity, of its powers to issue 
other extraordinary writs as well. State ex rel. Anaya v. 
McBride, 1975-NMSC-032, 88.N.M. 244, 539 P.2d 1006, 

State indispensable party to quo warranto. — 
The state, through the attorney general, is an indis- 
pensable party plaintiff in a quo warranto proceeding 
to challenge the propriety of an election contest. State 
ex rel, Anaya v. McBride, 1975-NMSC-0382, 88 N.M. 244, 
539 P.2d 1006. 


IV. MANDAMUS, 


Mandamus against officers, boards and commis- 
sions. — The supreme court of New Mexico exercises con- 
stitutionally invested original jurisdiction in mandamus 
against all state officers, boards and commissions. State — 
ex rel. Sego v, Kirkpatrick, 1974-NMSC-059, 86 N.M. 359, 
524 P.2d 975. 

A mandamus petition for an order precluding the 
governor from implementing compacts and revenue- 
sharing agreements with Indian tribes which would 
permit gaming on Indian lands pursuant to the federal 
Indian Gaming Regulatory Act was properly brought 
before the supreme court in an original proceeding. 
State ex rel. Clark v. Johnson, 1995-NMSC-048, 120 
N.M. 562, 904 P.2d 11. 

A writ of mandamus was an appropriate means of va- 
cating an unconstitutional order of the public service 
commission. State ex rel. Sandel v. New Mexico Pub. Util. 
Comm'n, 1999-NMSC-019, 127 N.M. 272, 980 P.2d 55. 

Supreme Court had original jurisdiction of writ of 
mandamus brought to compel governor to cease imple- 
mentation of public assistance program which petition- 
ers alleged exceeded his authority and failed to get re- 
quired legislative approval. State ex rel. Taylor v. Johnson, 
1998-NMSC-015, 125 N.M. 343, 961 P.2d 768. 

Mandamus lies to compel performance of statu- 
tory duty only when it is clear and indisputable. Witt v. 
Hartman, 1970-NMSC-147, 82 N.M. 170, 477 P.2d 608. 

Relevant considerations in exercising original ju- 
risdiction in mandamus. — The New Mexico supreme 
court will exercise its original jurisdiction in mandamus 
when the petitioner presents a purely legal issue concern- 
ing the non-discretionary duty of a government official 
that (1) implicates fundamental constitutional questions 
of great public importance, (2) can be answered on the 
basis of virtually undisputed facts, and (3) calls for an 
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expeditious resolution that cannot be obtained through 
other channels such as direct appeal. N.M. Bldg. and Con- 
str. Trades Council v. Dean, 2015-NMSC-028, 

Where petitioners, an alliance of craft unions repre- 
senting the interests of thousands of New Mexico em- 
ployees working on public works projects throughout the 
state, sought a writ of mandamus ordering the director 
of the labor relations division of the New Mexico depart- 
ment of workforce solutions (director) to set prevailing 
wage and prevailing benefit rates in accordance with 
the Public Works Minimum Wage Act, §§ 13-4-10 to -17 
NMSA 1978, mandamus was proper because petitioners 
presented a purely legal issue concerning whether the di- 
rector had a nondiscretionary duty to set prevailing wage 
and benefit rates, the director's undisputed five-year de- 
lay in setting rates in accordance with the act warranted 
a speedy resolution, and the avenue for appeal provided 
for in the act had proven not to be an adequate remedy 
at law. N.M. Bldg. and Constr. Trades Council v. Dean, 
2015-NMSC-023. 

Mandamus to restore rights or privileges. — Man- 
damus is defined to include an order directing the restora- 
tion to the complainant of rights or privileges of which he 
has been illegally deprived. State ex rel. Bird v. Apodaca, 
1977-NMSC-110, 91 N.M. 279, 573 P.2d 213. 

Mandamus directing district court to act. — Un- 
der its power of superintending control, supreme court 
could by mandamus direct district court to act, even 
though remedy by appeal or writ of error existed, where 
such remedy was entirely inadequate. State ex rel. Meyers 
Co, v. Raynolds, 1917-NMSC-018, 22'N.M. 478, 164 P. 830. 

Mandamus was available to enforce provisions of 
Enabling Act in view of acceptance of act's provisions by 
adoption of N.M. Const., art, XXI, §§ 9 and 10. State ex rel. 
Shepard v, Mechem, 1952-NMSC-105, 56 N.M. 762, 250 
P.2d 897. 

Publication of proposed amendments. — Supreme 
court had original jurisdiction at instance of individual 
voter to mandamus secretary of state to publish proposed 
amendments to state constitution. Hutcheson v, Gonzales, 
1937-NMSC-047, 41 N.M. 474, 71 P.2d 140. 

Mandamus was proper remedy for attacking con- 
stitutionality of statute in view of the possible inade- 
quacy of other remedies and the necessity of an early deci- 
sion on question of great public importance, Thompson v. 
Legislative Audit Comm'n, 1968-NMSC-184, 79 N.M. 693, 
448 P.2d 799. 

Constitutionality of legislative act may be deter- 
mined in mandamus action, State ex rel. Shepard v, 
Mechem, 1952-NMSC-105, 56 N.M. 762, 250 P.2d 897. 

Mandamus was proper remedy to prohibit un- 
constitutional official action. — Where petitioners, 
a class of public officers affected by the election deferral 
provisions of HB 407, passed by the 2019 legislature, filed 
petitions for writs of mandamus challenging the constitu- 
tionality of HB 407 to the extent it postponed the times 
of election and extended the constitutionally mandated 
terms of certain public offices, prohibitory mandamus was 
an appropriate means of addressing the constitutional 
claims because the electoral timing and term of office pro- 
visions of HB 407 presented issues of public importance 
which implicated citizens' fundamental right to vote. 
State ex rel. Sugg v. Toulouse Oliver, 2020-NMSC-002, 

Unconstitutional alteration to the terms of office. 
— Where petitioners, a class of public officers affected by 
the election deferral provisions of HB 407, passed by the 
2019 legislature, filed petitions for writs of mandamus 
challenging the constitutionality of HB 407 to the extent 
it postponed the times of election and extended the con- 
stitutionally mandated terms of certain public offices, the 
New Mexico supreme court issued writs of mandamus 
prohibiting the implementation of the affected provisions 
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because they impermissibly altered the constitutionally 
prescribed terms of office of the petitioning groups. State 
ex rel. Sugg v. Toulouse Oliver, 2020-NMSC-002. 

Mandamus was the appropriate remedy where 
the New Mexico public regulation commission re- 
fused to follow a nondiscretionary duty. — Where 
the New Mexico public regulation commission (commis- 
sion) entered an order initiating an abandonment pro- 
ceeding related to public service company of New Mex- 
ico's (PNM) abandonment of units one and four of the 
San Juan generating station (San Juan), and where the 
commission refused to make a decision as to whether it 
would apply the Energy Transition Act (ETA), 62-18-1 to 
62-18-23 NMSA 1978, to the abandonment proceedings, 
mandamus was the appropriate remedy in this matter 
because the matter concerned a purely legal question 
whether the commission followed its nondiscretionary 
duty of applying the ETA to the San Juan abandonment 
proceedings, the matter implicated issues of great con- 
stitutional importance because the commission's actions 
ultimately encroached upon legislative authority, thus 
violating provisions of the New Mexico constitution, 
and petitioners demonstrated that irreversible harm 
was likely to occur from the commission's equivocation 
on application of the ETA to the abandonment proceed- 
ings. State ex rel. Egolf v. N.M. Pub. Regulation Comm'n, 
2020-NMSC-018. 

Right to tenure is not enforceable by mandamus, 
as in absence of positive provision of law it is not a clear 
legal right. Lease v. Board of Regents of N.M. State Univ., 
1972-NMSC-042, 83 N.M. 781, 498 P.2d 310. 

-No jurisdiction to mandamus election recount by 
district judge. — The supreme court is without jurisdic- 
tion to mandamus a district judge to certify that a recount 
of ballots was made in his presence, since he is not a state 
officer, board or commission, or of an inferior court, but 
only a recount official performing a ministerial function. 
State ex rel, Scott v. Helmick, 1930-NMSC-103, 35 N.M. 
219, 294 P, 316. But see, 1-14-21 NMSA 1978. 


V. PROHIBITION. 


Prohibition defined. The writ of prohibition is 
best defined as an extraordinary writ, issued by a supe- 
rior court to an inferior court to prevent the latter from 
exceeding its jurisdiction, either by prohibiting it from 
assuming jurisdiction of a. matter over which it has no 
control, or from going beyond its legitimate powers in a 
matter in which it has jurisdiction. State ex rel. Harvey v. 
Medler, 1914-NMSC-055, 19 N.M. 252, 142 P. 376. 

State corporation commission (now public regu- 
lation commission) is not an inferior court. — Since 
state corporation commission (now public regulation com- 
mission) is not an "inferior court", supreme court's origi- 
nal jurisdiction does not extend to a prohibitory action 
against such commission. Atchison, T: & S.F. Ry. v. State 
Corp. Comm'n, 1939-NMSC-055, 43 N.M. 503, 95 P.2d 676. 

When writ of prohibition issued. — Even though 
the issuance of a writ of prohibition is within supreme 
court's discretion, the writ is issued almost as a matter of 
right when the trial court is totally lacking in jurisdiction, 
or has exceeded its jurisdiction or is about to do so. When 
the order has already been issued, or when the court has 
jurisdiction but the order is erroneous, arbitrary and ty- 
rannical, or would be gross’ injustice, or might result in 
irreparable injury, and there is no plain, speedy and ad- 
equate remedy unless it is issued, the supreme court may 
do so under power of superintending control by virtue of 
this section. State v. Zinn, 1969-NMSC-138, 80 N.M. 710, 
460 P.2d 240. 

If the inferior court or tribunal has jurisdiction of both 
the subject matter and of the person, where necessary, 
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the writ of prohibition will not issue, but lacking such ju- 
risdiction the writ will issue as a matter of right. State 
Game Comm'n v. Tackett, 1962-NMSC-154, 71 N.M. 400, 
879 P.2d 54; Gilmore v. District Court, 1930-NMSC-084, 
35 N.M. 157, 291 P, 295. 

Where jurisdiction of both the subject matter and the 
parties is present, ordinarily prohibition will not issue; 
the question is not whether the court had a right to de- 
cide the issue in a particular way, but whether it had 
the right to decide it at all. State Racing Comm'n v. Mc- 
Manus, 1970-NMSC-134, 82 N.M. 108, 476 P.2d 767; 
State ex rel. Kermac Nuclear Fuels Corp. v. Larrazolo, 
1962-NMSC-134, 70 N.M. 475, 375 P.2d.118. 

Prohibition is properly invoked only against an inferior 
court to prevent such a court from acting either without 
jurisdiction or in excess of its jurisdiction. State ex rel, 
Bird v. Apodaca, 1977-NMSC-110, 91 N.M. 279, 573 P.2d 
213. 

Prohibition invokable under exceptional circum- 
stances. — Supreme court's power of supervisory control 
will be invoked by writ of prohibition where the remedy 
by appeal is inadequate or where irreparable mischief, 
great, extraordinary or exceptional hardship, costly delay 
and unusual burdens of expense would otherwise result. 
State ex rel, Transcontinental Bus Serv., Inc. v. Carmody, 
1949-NMSC-047, 53 N.M. 367, 208 P.2d 1073, 

Judicial discretion. — Prohibition is not a writ of 
right, granted ex debito justitiae, but rather one of sound 
judicial discretion, to be granted or withheld according to 
the circumstances of each particular case; it is to be used 
with great caution for the furtherance of justice when 
none of the ordinary remedies provided by law are appli- 
cable. State ex rel. Harvey v. Medler, 1914-NMSC-055, 19 
N.M. 252, 142 P. 376. 

Writ of prohibition may not be utilized for piece- 
meal review, or as.a substitute for an appeal and an 
even greater violation of the judicial process would be to 
use it with an incomplete record to substitute supreme 
court's judgment for that of the trial court, State v. Zinn, 
1969-NMSC-138, 80 N.M. 710, 460 P.2d 240. 

Undoing of act performed is not purpose of prohi- 
bition in its usual sense. State Game Comm'n v. Tackett, 
1962-NMSC-154, 71 N.M. 400, 379 P.2d 54. 

Use of prohibition limited. — Generally, writ of pro- 
hibition cannot be used to correct mere irregularities, or 
to perform functions of an appeal or writ of error. State ex 
rel. Harvey v, Medler, 1914-NMSC-055, 19 N.M. 252, 142 
P, 376. 


supreme court's original jurisdiction over state officers 
is confined to mandamus and quo warranto; prohibition 
will not lie against the state corporation commission 
(now public regulation commission) at least in absence 
of controlling necessity therefor. Atchison, T. & S.F. Ry. 
vi State Corp. Comm'n, 1989-NMSC-055, 43 N.M. 503, 95 
P.2d 676. 

District court is an "inferior court" within mean- 
ing of this section giving to supreme court jurisdiction to 
grant writ of prohibition. State ex rel. Harvey v. Medler, 
1914-NMSC-055, 19 N.M. 252, 142 P. 376. 

Prohibition to stay court proceedings pending 
Where conflict 
existed in New Mexico judicial districts as to constitu- 
tionality of death penalty and allowing the situation to 
remain would result in unequal justice, a writ of prohibi- 
tion to stop proceedings in conflicting cases until a deter- 
mination of constitutionality could be made in the instant 
case was proper and would be made permanent. State ex 
rel. Serna v. Hodges, 1976-NMSC-033,89 N.M. 351, 552 
P.2d 787, overruled on other grounds by State v. Rondeau, 
1976-NMSC-044, 89 N.M. 408, 553 P.2d 688, » 

Issuance of writ proper. — The presence of.an unau- 
thorized person before the grand jury requires dismissal 
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Art. VI, § 3 


of the indictment without the necessity of showing preju- 
dice, and writ of prohibition was properly issued under 
such circumstances, Davis v. Traub, 1977-NMSC-049, 90 
N.M. 498, 565 P.2d 1015. 

Although writ of prohibition should not interfere with 
discretion of trial judge, where respondent trial judge had 
not exercised his discretion but had ruled that the defen- 
dants were entitled to grand jury testimony, police reports 
and witness statements as a matter of law, the writ was 
proper. State v. Zinn, 1969-NMSC-138, 80 N.M. 710, 460 
P.2d 240. 

Resort to power of superintending control. — 
Where problem was of importance to the state, and the 
supreme court's refusal to entertain jurisdiction might 
amount to a denial of justice, it would resort to the ex- 
traordinary writ and examine the entire matter in order 
to determine what result should have been reached, under 
its power of superintending control, as a true writ of pro- 
hibition would not be the proper remedy, since the court 
could not prohibit that which had already been done. 
State Racing Comm'n v. McManus, 1970-NMSC-134, 82 
N.M. 108, 476 P.2d 767. 

Expense burden insufficient rationale for writ: 
— Fact that fairly unusual burdens of expense will 
have to be borne by relators, though unfortunate, was 
frequently a necessary adjunct to litigation of the type 
involved and was therefore insufficient to warrant issu- 
ance of a writ of prohibition. State ex rel. Oil Conserva- 
tion Comm'n v. Brand, 1959-NMSC-038, 65 N.M. 384, 
338 P.2d 113. 

Potential for wrong decision. — Fact that the dis- 
trict court might be about to decide matters wrongly was 
of no concern of the supreme court in merely investigating 
jurisdiction, nor was it material that the supreme court 
might on review be compelled to reverse the case. State ex 
rel, Oil Conservation Comm'n v. Brand, 1959-NMSC-038, 
65 N.M. 384, 338 P.2d:113. 

Writ not available. — Where judgment and order was 
entered in habeas corpus proceeding on June 15, 1971, 
requiring petitioner's unconditional release unless prior 
to June 30 he was allowed his right to appeal his convic- 
tion based upon a timely motion for appeal filed pro se 
the previous November, and due to the state's neglect the 
requisite order of the district court permitting an appeal 
came too late, being entered on June 30, and furthermore, 
the state did not attempt by motion to seek relief from 
the June 15 order until September 27, 1971, petitioner 
would be released; writ of prohibition seeking to prohibit 
his discharge was not available to the state: Rodriguez 
v. District Court, 1971-NMSC-101, 83 N.M. 200, 490 P.2d 
458. 

Person seeking writ mitt prove essential allega- 
tions of petition; the court will presume that the action 
of the inferior court was correct and within the scope of 
its authority. State v. Zinn, 1969-NMSC- 138, 80 N.M. 710, 
460 P.2d 240, 

Application for writ of prohibition should recite 
grounds for granting of the relief to the exclusion of alle- 
gations of evidence heard by the trial court. State v. Zinn, 
1969-NMSC-138, 80.N.M. 710, 460 P.2d 240. 


VI, HABEAS CORPUS.. 


Even though a habeas corpus petitioner may not 
directly appeal a district court's adverse ruling to the su- 
preme court, a habeas corpus petitioner may seek réview 
in the supreme court by writ of certiorari. Cummings v. 
State, 2007-NMSC-048, 142 N.M. 656, 168 P.3d 1080. 

Section gives supreme court original jurisdic- 
tion in habeas corpus proceedings. Peyton v. Nord, 
1968-NMSC-027, 78 N.M. 717, 437 P.2d 716. 

Exercise of habeas corpus jurisdiction. — In ab- 
sence of controlling necessity, the concurrent jurisdiction 
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of this court in habeas corpus will not be exercised, and: 


the petitioner will be relegated to an application in dis- 
trict court of county where he is restrained. Ex parte Na- 
bors, 1928-NMSC-025, 33 N.M. 324, 267 P. 58. 

Prisoner must apply to district court for habeas 
corpus before an original proceeding may be brought in 
the New Mexico supreme court. Cox v, Raburn, 314 F.2d 
856 (10th Cir. 1963), cert. denied, 374 U.S. 853, 83 S, Ct, 
1920, 10 L. Ed. 2d 1074 (1963). . 

New habeas proceeding in supreme court after 
petitioner's remand below. — An appeal from district 
court order in habeas corpus, remanding relator to sher- 
iffs custody, will not lie in absence of statute, but rela- 
tor may institute an original proceeding in habeas corpus 
under this section. In re Forest, 1941-NMSC-019, 45 N.M. 
204, 113 P.2d 582. 

Remand of petitioner by district court not res 
judicata. — That district court remands petitioner 
for habeas corpus is not a bar to, nor res judicata in, a 
like proceeding in supreme court. Hx parte Nabors, 
1928-NMSC-025, 33 N.M. 324, 267 P. 58. 

Removal or discipline of judges. — This section and 
N.M. Const., art. VI, § 32, provide for removal or discipline 
(but not recall) of any justice, judge or magistrate for will- 
ful misconduct in office; willful and persistent failure to 
perform his duties or habitual intemperance. 1973 Op. 
Att'y Gen, No. 73-03. 


JUDICIAL DEPARTMENT 


Art. VI, § 4 


The superintending contro! of the supreme court over 
inferior courts affords a present avenue for removal of any 
municipal judge should the situation so warrant. 1973 Op. 
Att'y Gen. No. 73-03. 

Law reviews. — For article, "Prisoners Are People," 
see 10 Nat, Resources J. 869 (1970). 

For article, "Mandamus in New Mexico," see 4 N.M. L. 
Rev. 155 (1974). 

For article, "The Writ of Prohibition in New Mexico," see 
5 N.M. L. Rev, 91 (1974). 

For article, "Medical Malpractice Legislation in New 
Mexico," see 7 N.M. L. Rev. 5 (1976-77). 

For comment on Sender v. Montoya, 73 N.M. 287, 387 
P.2d 860 (1968), see 4 Nat. Resources J. 413 (1964). 

For article, "Habeas Corpus in New Mexico," 
N.M, L. Rev. 291 (1981). 

For article, "Separation of Powers and the Judicial Rule- 
Making Power in New Mexico: The Need for Prudential 
Restraints," see 15 N.M. L, Rev. 407 (1985). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 20 Am. 
Jur, 2d Courts §§ 72 et seq, 

Propriety of federal court's considering state prisoner's 
petition under 28 USC § 2254 where prisoner has ex- 
hausted state remedies as to some, but not all, claims in 
petition, 43 A.L.R. Fed. 631. 

21 C.J.S. Courts § 12 et seq. 


see 11 


Sec. 4. [Supreme court; selection of chief justice. | 


The supreme court of the state shall consist of at least five justices who shall be chosen as pro- 
vided in this constitution. One of the justices shall be selected as chief justice as provided by law. 


(As amended November 8, 1988.) 


The 1988 amendment, which was proposed by S.J.R. 
No. 1, § 1 (Laws 1988) and adopted at the general election 
held on November 8, 1988, by a vote of 203,509 for and 
159,957 against, rewrote this section to the extent that a 
detailed comparison would be impracticable. For former 
provisions, see Original Pamphlet. 

Compiler's notes. — An amendment to this section, 
proposed by S.J.R. No. 2 (Laws 1981), which would have 
repealed the present section and added a new section to 
read "The supreme court consists of not less than five jus- 
tices. One of the justices shall be selected as chief justice 
as provided by law," was submitted to the people at the 
general election on November 2, 1982. It was defeated oe 
a vote of 117,601 for and 139,643 against. 

Cross references. — For power of legislature to increase 
number of justices to five, see N.M. Const., art. VI, § 10. 

For vacancy in office of supreme court or district court 
justice, see N.M. Const., art. XX, § 4. 

For governor's power to designate three disaster suc- 
cessors for each judge of the supreme court and district 
courts, see 12-11-7 NMSA 1978. 

Comparable provisions. — Idaho Const., art. V, § 6. 

Iowa Const., art. V, § 2; amendment 21. 

Montana Const., art. VII, § 3. 

Utah Const., art. VIII, § 2. 

Wyoming Const., art. V, § 4. 

Number of justices. — The number of justices of the 
supreme court was increased to five by Laws 1929, ch. 
9, § 1 (Section 34-2-1 NMSA 1978),.under the authority 
granted by N.M. Const., art. VI, § 10. 


ANNOTATIONS 


Staggered terms. — This section and N.M. Const., 
art. VI, § 10 make clear the intent that staggered terms 
be maintained for the office of supreme court judge. State 
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ex rel. Swope v. Mechem, 1954-NMSC-011, 58 N.M. 1, 265 
P.2d 336 (decided prior to 1988 amendment, which re- 
wrote this section). 

Law reviews. — For comment on State ex rel. Palmer 
y. Miller, 74 N.M. 129, 391 P.2d 416 (1964), see 4 Nat. Re- 
sources J. 606 (1964). 

Am. Jur. 2d, A.L.R. and C. J.S. references. — 20 Am. 
Jur. 2d Courts 8 2; 46 Am. Jur. 2d Judges 8§ 8, 9. 

Successor judge, authority in dealing with unfinished 
business of previous judge, 54 A.L.R. 952, 58 A.L.R. 848. 

Judgment, power to enter or authenticate, 58 A.L.R. 
848, 

Judge holding over without authority after expiration of 
term as a de facto officer, 71 A.L.R. 848. 

Court's power to remove judges, 118 A.L.R. 171. 

Right of party, in course of litigation, to challenge title 
or authority of judge or of person acting as judge, 144 
A.L.R, 1207. 

Power of successor judge taking office during term time 
to vacate, etc., judgment entered by his predecessor, 11 
A.L,R.2d 1117, 

Power of court to remove or suspend judge, 53 A.L.R.3d 
882. 

Power of successor judge taking office during term time 
to vacate, set aside, or annul judgment entered by his or 
her predecessor, 51 A.L.R.5th 747. 

Power of successor or substituted judge, in civil case, to 
render decision or enter judgment on testimony heard by 
predecessor, 84 A.L.R.5th 399, 

21 C.J.S. Courts § 128; 48A C.J.S. Judges § 13. 
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Sec. 5. [Supreme court; quorum; majority concurring in judgments. ] 


A majority of the justices of the supreme court shall be necessary to constitute a quorum for the 
transaction of business, and a majority of the justices must concur in any judgment of the court. 


Comparable provisions. — Utah Const., art. VIII, § 2. Mexico's 'Three-Judge Court',” see 5 Nat. Resources J. 408 
Wyoming Const., art. V, § 4. (1965). 
Am. Jur. 2d, A.L.R. and C.J.S. references, — 20 Am. 
ANNOTATIONS dur, 2d Courts § 38. 


Law reviews. — For comment, "Courts - Number of 21 C.d.S. Courts § 137. 


Justices Concurring in Opinion - Some Dangers of New 


Sec. 6. [Supreme court; absent or disqualified justice. | 


When a justice of the supreme court shall be interested in any case, or be absent, or incapaci- 
tated, the remaining justices of the court may, in their discretion, call in any district judge of the 
state to act as a justice of the court. 


Cross references, — For disqualification of justice, Disqualification of judge in proceedings to punish con- 
judge or magistrate to sit in certain causes, except tempt against or involving himself or court of which he is 
with consent of parties thereto, see N.M. Const., art. a member, 64 A:L.R.2d 600, 37 A.L.R.4th 1004. 

VI, § 18. Prior representation or activity as attorney or counsel 

For authority of chief justice to designate judge of the as disqualifying judge, 72 A.L.R.2d 443, 16 A.L.R.4th 550. 
court of appeals to act as supreme court justice, see N.M. Time for asserting disqualification, 73 A.L.R.2d 1238. 
Const., art. VI, § 28. Propriety and permissibility of judge engaging in prac- 

For disqualification of judge in proceedings where tice of law, 89 A,L.R.2d 886. 
his impartiality might be questioned, see Rule 21-211 Intervenor's right to disqualify judge, 92 A.L.R.2d 1110. 
NMRA. Disqualification of judge for having decided different 

Comparable provisions. — Idaho Const., art. V, § 6. case against litigant, 21 A.L.R.3d 1369. 

Montana Const., art. VII, § 3. Disqualification of judge on ground of being a witness in 

Utah Const., art. VIII, § 2. the case, 22 A.L.R.3d 1198. 

Disqualification of judge for bias against counsel for liti- 
ANNOTATIONS gant, 23 A.L.R.3d 1416. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 46 Am. Disqualification of judge because of his or another's 

Jur. 2d Judges §§ 86 et seq., 248 et seq. holding or owning stock in corporation involved in litiga- 


tion, 25 A.L.R.3d 1331. 


Constitutionality of statute making mere filing of affi- 
sf bg a Disqualification of judge by state in criminal case for 


davit of bias or prejudice sufficient to disqualify judge, 5 


A.L.R. 1275, 46-A.L.R. 1179. bias or prejudice, 68 A.L.R.3d 509. 

Residence or ownership of property in city or other po- Affidavit or motion for disqualification of judge as con- 
litical subdivision which is party to or interested in action tempt, 70 A.L.R.38d 797. : : 
as disqualifying judge, 33 A.L.R. 1322. Fine, penalty or forfeiture imposed upon defendant, dis- 

Number of changes of judges, statute limiting, 104 qualification of judge or one acting in judicial capacity by 
A.L.R. 1494. pecuniary interest in, 72 A.L.R.3d 375, 

Criminal case, substitution of judge in, 114 A.L.R. 1214. Membership in fraternal or social club or order af- 

Constitutionality of statute which disqualifies judge fected by a case as ground for disqualification of judge, 75 
upon peremptory challenge, 115 A.L.R. 855. A.L.R.3d 1021, . , ‘ 

Party's right, in course of litigation, to challenge title or Illness or incapacity of judge, prosecuting officer or 
authority of substitute judge, 144 A.L.R. 1214. prosecution witness as justifying delay in bringing ac- 

Relationship of judge to one who is party in an official cused speedily to trial in state cases, 78 A.L.R.3d 297. 
or representative capacity as disqualification, 10 A.L.R.2d Disqualification of judge for bias against counsel for liti- 
1307. gant, 54 A.L.R.5th 575. 

Mandamus as remedy to compel assertedly disqualified Power of successor or substituted judge, in civil case, to 
judge to recuse himself or to certify his disqualification, 45 render decision or enter judgment on testimony heard by 
A.L.R.2d 937, 56 A.L.R. Fed. 494. predecessor, 84 A.L.R.5th 399. 

Relationship to attorney as disqualifying judge, 50 Prior representation or activity as prosecuting attortiey 
A.L.R.2d 143. as disqualifying judge from sitting or acting in criminal 


case, 85 A.L.R.5th 471. 
48A C.J.S. Judges §§ 98 to 185. 


Sec. 7. [Supreme court; terms, sessions and recesses. ] 


The supreme court shall hold one term each year, commencing on the second Wednesday in 
January, and shall be at all times in session at the seat of government; provided, that the court 
may, from time to time, take such recess as in its judgment may be proper. 
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Cross references. — For terms, sessions and hearings were in the same term, and court had full control of judg- 
of supreme court, see Rule 23-101 NMRA. ment entered during that term. Henderson v. Dreyfus, 
Comparable provisions. — Idaho Const., art. V, § 8. 1920-NMSC-054, 26 N.M. 262, 191 P. 455, 
Wyoming Const., art. V, § 7. Am. Jur, 2d, A.L.R. and C.J.S, references. — 20 Am. 
Jur. 2d Courts § 21 et seq. ' 
ANNOTATIONS Governor's calling of special or extra term of court, 16 
Control of judgments entered during term. — Su- A.L.R, 1308. 
preme court had authority to set aside an order of dis- 21 C.J.S. Courts §§ 111 to 123. 


missal two days after it was made, since both actions 


Sec. 8. [Supreme court; qualifications of justices.] 


No person shall be qualified to hold the office of justice of the supreme court unless that person 
is at least thirty-five years old and has been in the actual practice of law for at least ten years 
preceding that person's assumption of office and has resided in this state for at least three years 
immediately preceding that person's assumption of office. The actual practice of law shall include 
a lawyer's service upon the bench of any court of this state. The increased qualifications provided 
by this 1988 amendment shall not apply to justices and judges serving at the time this amend- 
ment passes or elected at the general election in 1988. (As amended November 8, 1988.) 


The 1988 amendment, which was proposed by S.J.R. least the preceding three (now 10) years. Hannett v. 
No. 1, § 1 (Laws 1988) and adopted at the general election Jones, 1986-NMSC-047, 104 N.M. 392, 722 P.2d 648, 
held on November 8, 1988, by a vote of 203,509 for and Law reviews. — For survey, "Article VII of the New 
159,957 against, rewrote this section to the extent that a Probate Code: In Pursuit of Uniform Trust Administra- 
detailed comparison would be impracticable. For former tion," see 6 N.M. L. Rev, 213 (1976). 
provisions, see Original Pamphlet. Am, Jur, 2d, A.L.R. and C.J.S. references. — 46 Am. 

Cross references. — For ineligibility of supreme court Jur, 2d Judges § 6 et seq. 
justice to be nominated or elected to nonjudicial office, see Incompatibility of office of judge and office in the mili- 
N.M. Const., art. VI, § 19. tary service, 26 A.L.R. 148, 182 A.L.R, 254, 147 A.L.R. 

For qualifications for holding office, see N.M. Const., art. 1419, 148 A.L.R. 1899, 150 A.L.R, 1444. 

VOT, §.2. Eligibility to office of judge of one who was not an at- 

Comparable provisions. — Montana Const., art. VII, torney, 50 A.L.R. 1156, 

§ 9. Right of party in course of litigation to challenge eligi- 

Utah Const., art. VIII, § 7. bility of judge, 144 A.L.R. 1207. 

Wyoming Const., art. V, § 8. Power to appoint public officer for term commencing at 

OTATIONS in Gee eee of term of appointing officer or body, 75 


Validity and construction of constitutional or statutory 
provision making legal knowledge a condition of eligibility 
for judicial office, 71 A.L.R.3d 498. 

48A C.J.S. Judges §§ 15 to 18. 


Requirements. — The qualified judge must be prac- 
ticing law and residing in New Mexico immediately prior 
to taking office and he must have been doing so for at 


Sec. 9. [Supreme court; officers. |] 


The supreme court may appoint and remove at pleasure its reporter, bailiff, clerk and such other 
officers and assistants as may be prescribed by law. 


Cross references, — For employment of a law clerk by Clerk of court: liability of clerk of court or surety on 
each justice, see 34-2-7 NMSA 1978. bond for negligent or wrongful acts of deputies or assis- 
tants, 71 A.L.R.2d 1140. 
ANNOTATIONS 21 C.J.S. Courts §§ 93 to 110. 


Am. Jur. 2d, A.L.R. and C.J.S, references. — 20 Am. 
Jur. 2d Courts §11. 
Sec. 10. [Supreme court; additional justices. |] 


After the publication of the census of the United States in the year nineteen hundred and twenty, 
the legislature shall have power to increase the number of justices of the supreme court to five; 
provided, however, that no more than two of said justices shall be elected at one time, except to fill 
a vacancy. 
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Art. VI, § 11 


Cross references. — For original number of supreme 
court justices, and term and election of same, see N.M. 
Const., art. VI, § 4. 

Compiler's notes. — The number of justices of the 
supreme court was increased from three to five by Laws 
1929, ch. 9, § 1 (Section 34-2-1 NMSA 1978), under the 
authority granted by this section. 

An amendment to this section, proposed by S.J.R. No. 2 
(Laws 1981), which would have repealed this section, was 
submitted to the people at the general election held on 
November 2, 1982. It was defeated by a vote of 117, 601 for 
and 139,643 against. 


CONSTITUTION OF THE STATE OF NEW MEXICO 


Art. VI, § 12 


ANNOTATIONS 


Staggered terms. — New Mexico Const., art. VI, § 4 
and this section make clear the intent that staggered 
terms be maintained for the office of supreme court judge. 
State ex rel. Swope v. Mechem, 1954-NMSC-011, 58 N.M. 
1, 265 P.2d 336 (decided prior to 1988 amendment of N.M. 
Const., art. VI, § 4, which rewrote that section). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 46 Am. 
Jur. 2d Judges §§ 4, 5. 

21 C.J.S. Courts § 123. 


Sec. 11. [Supreme court; salary of justices. ] 


The justices of the supreme court shall each receive such salary as may hereafter be fixed by law. 


(As amended September 15, 1953.) 


The 1953 amendment, which was proposed by H.J.R. 
No. 15 (Laws 1953) and adopted at a special election held 
on September 15, 1953, with a vote of 14,727 for and 
12,114 against, amended this section to. provide that sala- 
ries of supreme court justices should be fixed by law. Prior 
to amendment, the section provided for an annual salary 
of $6,000, payable quarterly. 

Cross references. — For salaries of justices, see 34-1-9 
NMSA 1978. 

Comparable provisions. — Idaho Const., art. V, § 17. 

Iowa Const., amendment 21. 

Montana Const., art. VII, § 7. 

Utah Const., art. VIII, § 14. 

Wyoming Const., art. V, § 17. 


ANNOTATIONS 


Appropriations for judicial salaries are subject 
to governor's veto power. — Judicial salaries must 


annually be established by the legislature in an appro- 
priations act, as set forth in Subsection E of 34-1-9 NMSA 
1978, and are subject to the governor's partial veto au- 
thority. State ex rel. Cisneros v. Martinez, 2015-NMSC-001. 

Governor's partial veto must eliminate the whole 
of an item to be valid. — Where the legislature pro- 
vided for two separate judicial raises in two separate 
appropriations, the governor's partial veto of one appro- 
priation failed to eliminate the second appropriation pro- 
viding for judicial raises. State ex rel. Cisneros v. Martinez, 
2015-NMSC-001, . 

Compensation, — The salaries of the judges of consti- 
tutionally established courts are not subject to the consti- 
tutional prohibition against an increase in compensation 
during the term for which they were elected. 1979 Op. 
Att'y Gen. No, 79-27. 

Am. Jur. 2d, A.L.R. and C.J.S, references. — 46 Am. 
Jur, 2d Judges 8 54 et seq. 

48A C.J.S. Judges §§ 75 to 81, 84. 


Sec. 12. [Judicial districts; district judges. ] 


The state shall be divided into judicial districts as may be provided by law. One or more judges 
shall be chosen for each district as provided in this constitution. (As amended November 8, 1988.) 


The 1988 amendment, which was proposed by S.J.R. 
No. 1, § 1 (Laws 1988) and adopted at the general elec- 
tion held on November 8, 1988, by a vote of 203,509 for 
and 159,957 against, substituted the present provisions 
for the former provisions which read "The state shall be 
divided into eight judicial districts and a judge shall be 
chosen for each district by the qualified electors thereof at 
the election for representatives in congress. The terms of 
office of the district judges shall be six years." 

Compiler's notes. — New Mexico Const., art. VI, 
§ 16, empowers the legislature to increase the number of 
judges in any judicial district, and to rearrange the dis- 
tricts, increase the number thereof and make provision 
for a district judge for any additional district. Pursuant 
to this authority, the number of judicial districts has been 
increased by the legislature to 13. See 34-6-1 NMSA 1978. 

An amendment to this section, proposed by 8.J.R. No. 2 
(Laws 1981), which would have, in the first sentence, sub- 
stituted "at least thirteen" for "eight," substituted "one or 
more judges" for "a judge" and substituted "as provided 
in this constitution" for "by the qualified electors thereof 
at the election for representatives in congress" and would 
have deleted the last sentence, was submitted to the peo- 
ple at the general election held on November 2, 1982. It 
was defeated by a vote of 117,601 for and 189,643 against, 
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Cross references. — For power of legislature to in- 
crease the number of judges in any judicial district, to re- 
arrange judicial district and increase the number thereof, 
see N.M. Const., art. VI, § 16. 

For designation of original judicial districts, see N.M. 
Const., art. VI, § 25. 

For vacancies on the District Court and Supreme Court, 
see N.M. Const., art. VI, §§ 34, 35 and 36. 

For present division of state into 13 judicial districts, 
and number of judges in each district, see 34-6-1, 34-6-4 to 
34-6-16 NMSA 1978. 

Comparable provisions. — Idaho Const., art. V, § 11. 

Iowa Const., amendment 21. 

Montana Const., art. VII, §§ 7, 8. 

Utah Const., art. VIII, §§ 8, 9. 

Wyoming Const., art. V, § 19. 


ANNOTATIONS 


Concurrent terms. — Framers of the constitution 
intended for the terms of district judges to begin and 
end at the same time. State ex rel. Swope v. Mechem, 
1954-NMSC-011, 58 N.M. 1, 265 P.2d 336 (decided prior to 
1988 amendment, which rewrote this section). 

District judges appointed pursuant to legislative act 
increasing the number of judges in certain districts and 
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elected in the first general election following their appoint- Court's power to remove judges, 118 A.L.R. 171, 53 

ment, hold office not for six years from date of election, A.L.R.3d 882. 

but only until expiration of the terms of all.other district Pardon as restoring judge to office forfeited by convic- 

judges. State ex rel, Swope v. Mechem, 1954-NMSC-011, 58 tion, 58 A.L.R.38d 1191. 

N.M. 1, 265 P.2d 336 (decided prior to 1988 amendment, Validity and construction of constitutional or statutory 

which rewrote this section). provision making legal knowledge or experience a condi- 
Am. Jur. 2d, A.L.R. and C.J.S. references, — 46 Am. tion of eligibility for judicial office, 71 A.L.R.3d 498. 

Jur. 2d Judges §§ 6, 9, 21 C.J.S. Courts §§ 93 to 106; 48A C.J.S. Judges §§ 12 
Right of party in course of litigation to challenge title or to 14. 

authority of judge or of person acting as judge, 114 A.L.R. 

1207. 


Sec. 13. [District court; jurisdiction and terms. |] 


The district court shall have original jurisdiction in all matters and causes not excepted in this 
constitution, and such jurisdiction of special cases and proceedings as provided by law, and appel- 
late jurisdiction of cases originating in inferior courts and tribunals in their respective districts as 
provided by law, and supervisory control over the same. The district courts, or any judge thereof, 
shall have power to issue writs of habeas corpus, mandamus, injunction, quo warranto, certiorari, 
prohibition and all other writs, remedial or otherwise, in the exercise of their jurisdiction; provided 
that no such writs shall issue directed to judges or courts of equal or superior jurisdiction. The dis- 
trict courts shall also have the power of naturalization in accordance with the laws of the United 
States. Until otherwise provided by law, at least two terms of the district court shall be held annu- 
ally in each county, at the county seat. (As amended November 6, 2018.) 


The 2017 amendment, proposed by S.J.R. No. 1 (Laws Indian country. — Where a state road, which was 
2017), and adopted at the general election held on Novem- built on land owned by the federal government and ad- 
ber 6, 2018, by a vote of 337,966 for and 243,100 against, ministered by the United States forest service pursuant 
provided the legislature with authority to enact statutory to an easement granted to the state by the forest service, 
adjustments to processes for appealing court decisions. served as the border between two pueblos, but was not 

Cross references. — For terms of district court, see 34- within either pueblo and where there has been no explicit 
6-2 NMSA 1978. congressional or executive action recognizing the property 

For appeals from metropolitan court, see 34-8A-6 NMSA as Indian country or transferring the property for the use 
1978. of Indians or to the bureau of Indian affairs, the road was 

For appeals from magistrate courts to district courts, not located in Indian country for purposes of criminal ju- 
see 35-13-1 NMSA 1978. risdiction. State v. Quintana, 2008-NMSC-012, 143 N.M. 
- For appeals to and from district court, see 39-3-1 NMSA 535, 178 P.3d 820, affig 2008-NMCA-025, 143 N.M. 538, 
1978. 178 P.3d 823. 

For provisions relating to habeas corpus, see 44-1-1 Contempt power in New Mexico. — Courts have in-. 
NMSA 1978 et seq. herent power and statutory authority to impose remedial 

For mandamus, see 44-2-1 NMSA 1978 et seq. or punitive sanctions for contempt of court. Contempts 

For quo warranto proceedings, see 44-3-1 NMSA 1978 of court can be civil or criminal, and the major factor in 
et seq. determining how to classify a particular contempt is the 

For probate jurisdiction, see 45-1-302 and 45-1-302.1 purpose for which the power is exercised. Criminal con- 
NMSA 1978. tempt proceedings are instituted to punish completed 

For writs issued by district court, see Rule 1-065 NMRA. acts of disobedience that have threatened the authority 

For writ of execution, see Rule 1-065.1 NMRA. and dignity of the court. Civil contempt is remedial in 

For writ of garnishment, see Rule 1-065.2 NMRA. nature and serves to preserve and enforce the rights of 

For injunction procedure, see Rule 1-066 NMRA. private parties to suits and to compel obedience to the or- 

Comparable provisions. — Idaho Const., art. V, § 20. ders of the court. State v. ex rel. CYFD v. Mercer-Smith, 

Iowa Const., art. V, § 6. 2019-NMSC-005, rev'g 2015-NMCA-093, 356 P.3d 26. 

Montana Const., art. VII, § 4. Courts must exercise contempt power consistent 

Utah Const., art. VIII, § 5. with the purposes of civil or criminal contempt. — 

Wyoming Const., art. V, §§ 10, 24. Consistent with the various purposes for which a court 

may exercise its contempt power, a court may impose pu- 
ANNOTATIONS . nitive sanctions for criminal contempt, remedial sanctions 
for civil contempt, or both. The court may not, however, 

I. GENERAL CONSIDERATION, impose anette on a person who has not been afforded 

Il. ORIGINAL AND APPELLATE JURISDICTION. the protections of the criminal law. State v. ex rel. CYFD 

Ill, ISSUANCE OF WRITS, v. Mercer-Smith, 2019-NMSC-005, rev'g 2015-NMCA-093, 

356 P.3d 26. 
Ae ge aN pica ae gah District court did not exercise its contempt power 

Delay in enforcing sentence. — Where the court de- consistent with purpose of civil contempt. — In a 
layed enforcing defendant's sentence for thirteen months civil contempt proceeding, where the district court found 
due to a mistake as to whether defendant was serving the the children, youth and families department (CYFD) in 
sentence during and after an appeal, the court did not lose contempt of court for attempting to circumvent the court's 
jurisdiction to enforce the sentence. State v. Calabaza, order in placing two children that had been adjudicated 
2011-NMCA-058, 149 N.M. 612, 252 P.3d 836. to be abused, the acts of which effectively eliminated 
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the likelihood of reconciliation between the children and 
their parents, the district court's order holding CYFD in 
contempt for violating the placement decision and im- 
posing compensatory damages and costs was an abuse 
of discretion, because the district court had previously 
found that CYFD had no duty to support reconciliation 
and the court had refused the parents' proposed finding 
that the placements might undermine future prospects 
for reconciliation between the children and their parents. 
Because efforts toward reunification and reconciliation 
were no longer being required by the district court, and 
were therefore not a goal of any treatment plan, the pur- 
pose for which the district court exercised its contempt 
power was not remedial in nature and therefore cannot 
be upheld as a valid exercise of civil contempt power. State 
v, ex rel, CYFD v, Mercer-Smith, 2019-NMSC-005, rev'g 
2015-NMCA-093, 356 P.3d 26. 

District courts have inherent power to sanction 
for contempt. — The district court has inherent power 
to sanction for contempt. The contempt power is necessary 
to allow courts to regulate their docket, promote judicial 
efficiency, and deter frivolous filings, and it has long been 
recognized that a court must be able to command the 
obedience of litigants and their attorneys if it is to per- 
form its judicial functions, State ex rel. Children, Youth & 
Families Dep't. v. Mercer-Smith, 2015-NMCA-093, rev'd by 
2019-NMSC-005. 

The district court properly invoked its inherent power 
to sanction for contempt where the children, youth and 
families department (CYFD), in an abuse and neglect case 
involving foster placement of children, engaged in activity 
and took direct actions that were in contempt of the dis- 
trict court's placement order and where parents suffered 
injuries caused by CYFD's contemptuous conduct, includ- 
ing past and future emotional distress, loss of enjoyment 
of life, and psychological expenses, State ex rel. Children, 
Youth & Families Dep't. v, MercerSmith, 2015-NMCA-093, 
rev'd by 2019-NMSC-005. 

Civil contempt distinguished tiont criminal con- 
tempt. — Contempts procedurally are either civil or 
criminal in nature. Where the primary purpose is to pre- 
serve the court's authority and to punish for disobedience 
of its orders, the contempt is criminal. Where the primary 
purpose is to provide a remedy for an injured suitor and 
to coerce compliance with an order, the contempt is civil. 
The elements necessary for a finding of civil contempt 
are (1) knowledge of the-court's order, and (2) an ability 
to comply. Intent is not an essential element of contempt, 
but because knowledge of the district court's order is a 
prerequisite to contempt, the district court's order must 
not be ambiguous. State ex rel. Children, Youth & Fami- 
lies Dep't. v. Mercer-Smith, 2015-NMCA-093, rev'd by 
2019-NMSC-005. 

Sufficient evidence to support court's finding of 
contemptuous conduct. — Where the children, youth 
and families department (CYFD) defied a placement or- 
der issued by the district court in an abuse and neglect 
case involving foster placement of two children (children) 
in the custody of CYFD, the evidence was sufficient to sup- 
port the district court's findings that CYFD engaged in ac- 
tivity and took direct actions that were in contempt of the 
placement order where evidence was presented that the 
placement order prohibited CYFD from placing children 
with their former counselors from a group home where 
the children were receiving treatment, because the dis- 
trict court was concerned that placement of the children 
with their former counselors created dual relationships 
that are forbidden by the'code of ethics for counselors and 
therapists due to the risk of the therapists confusing their 
roles in children's lives, that the limitations in the place- 
ment order issued by the district court were understood by 
CYFD, that CYFD nevertheless arranged for children to 
spend the majority of their waking hours either in school 
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or with the former counselors, and that the amount of con- 
tact between the children and the former counselors was 
tantamount to placement in the counselors’ homes, thus 
violating the placement order. State ex rel. Children, Youth 
& Families Dep't. v. Mercer-Smith, 2015- NMCA-008, rev'd 
by 2019-NMSC-005. 

Damages for civil cowbenint: — Chika SSeatdly dam-— 
ages for civil contempt serve to make reparation to the 
injured party and restore the parties to the position they 
would have held had the court's order been obeyed. The 
district court does not have discretion to deny compensa- 
tory damages, if established with reasonable certainty. 
State ex rel. Children, Youth & Families Dep't. v. Mercer- 
Smith, 2015-NMCA-093, rev'd by 2019-NMSC-005. 

Where district court found that parents of two children 


, in the custody of the children, youth and families depart- 


ment satisfied their burden of proving a violation of a 
court order, proximate cause, and damages, the parents 
were entitled to judgment for recovery of those damages. 
State ex rel. Children, Youth & Families Dep't. v, Mercer- 
Smith, 2015-NMCA-093, rev'd by 2019-NMSC-005. 
Award of compensatory sanctions for civil con- 


‘tempt. — In an action for negligence, inverse condemna- 
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tion, injunctive relief and damages, where defendant, the 
New Mexico transportation department, constructed and 
maintained a bridge where sediment aggradation occurred 
that resulted in increased risk of flooding; and where a 
stipulated permanent injunction was entered requiring 
defendant to comply with a maintenance plan, and where 
defendant failed to comply with the terms of the perma- 
nent injunction which, after heavy rains, resulted in dam- 
ages to plaintiff's irrigated fields, irrigation systems and 
crops, the district court did not abuse its discretion in con- 
cluding that compensatory sanctions were an appropriate 
remedy for contempt where the permanent injunction im- 
posed mandatory maintenance obligations on defendant, 
defendant had the ability but failed to comply with the 
maintenance plan, and where there was a causal relation- 
ship between defendant's violation of the permanent in- 
junction and damages suffered by plaintiff. Allred v. N.M. 
Dep't of Transp., 2017-NMCA-019, cert. denied. 

Sufficient evidence to support district court's award 
of damages for civil contempt. — Where the children, 
youth and families department (CYF'D) defied a placement 
order issued by the district court in an abuse and neglect case 
involving foster placement of two children (children) in the 
custody of CYFD, the evidence was sufficient to support the 
district court's award of damages to compensate children's 
parents for damage done to their chances of reconciliation 
with their daughters, where the evidence established that rec- 
onciliation between the children and parents was a goal and 
that that there were viable prospects for reconciliation prior . 
to the placement order, that an expert in psychology submit- 
ted a letter to the district court prior to the placement hear- 
ing, and later admitted at the damages hearing, stating that 
any possibility of future reconciliation with the children and 
their parents would be significantly lessened if they were to 
reside with the children's former counselors, that CYFD nev- 
ertheless arranged for children to spend the majority of their 
waking hours either in school or with the former counselors, 
an amount of contact that was tantamount to placement in 
the counselors' homes, and. that the parents of children suf- 
fered injuries and other harms caused by CYFD's contemp- 
tuous conduct, including past and future emotional distress, 
loss of enjoyment of life and psychological expenses. State 
ex rel. Children, Youth & Families Dep't. v. Mercer-Smith, 
2015-NMCA-093, rev'd by 2019-NMSC-005. 

Legislature may regulate court's contempt power. 
— Legislative directives may act to regulate the inherent 
power of a court to punish for contempt provided that the 
court retains sufficient power to protect itself and effec- 
tively administer its functions under the Code. State v. Ju- 
lia S., 1986-NMCA-039, 104 N.M. 222, 719 P.2d 449, 
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Courts of limited jurisdiction. — This section does 
not limit the power to issue writs of injunction to the dis- 
trict court and does not preclude the legislature from exer- 
cising the constitutional authority under N.M. Const., art. 
VI, §§ 1 and 26, to grant injunctive authority to courts of 
limited jurisdiction. Martinez v. Sedillo, 2005-NMCA-029, 
137 N.M. 1038, 107 P.3d 543. 

"Inferior courts", — District courts are inferior to su- 
preme court, although term "inferior court" is usually ap- 
plied to courts of limited or special jurisdiction. State ex 
rel, Harvey v, Medler, 1914-NMSC-055, 19 N.M. 252, 142 
P. 376, 

There are no fixed terms for nonjury trials, and 
unless waived by the parties, a case must be tried in the 
county required by the venue statute. Peisker v. Chavez, 
1942-NMSC-004, 46 N.M. 159, 123 P.2d 726. 

Failure to state cause of action has no jurisdic- 
tional effect. — The failure of a complaint to state a 
cause of action does not interfere with or detract from the 
court's subject-matter jurisdiction. Such a failure has no 
jurisdictional effect. Sundance Mechanical & Util. Corp. v. 
Atlas, 1990-NMSC-031, 109 N.M. 683, 789 P.2d 1250, 

Expungement of arrest records. — Assuming an in- 
herent power of the courts to expunge arrest records, the 
power must be exercised sparingly and only in extraor- 
dinary circumstances, Toth v. Albuquerque Police Dep't, 
1997-NMCA-079, 123 N.M. 637, 944 P.2d 285. 


I], ORIGINAL AND APPELLATE JURISDICTION. 


No standing to challenge civil forfeiture ordi- 
nance. — Where the plaintiffs failed to demonstrate that 
they or their members have suffered an injury in fact or 
experienced the imminent threat of injury by the enforce- 
ment of a municipal ordinance that provided for the civil 
forfeiture of vehicles operated by persons arrested for 
DWI, the plaintiffs did not have standing to challenge the 
ordinance under the requirements for traditional stand- 
ing, organizational standing, facial constitutional chal- 
lenge of the ordinance, or the doctrine of great public im- 
portance. ACLU v. City of Albuquerque, 2007-NMCA-092, 
142 N.M. 259, 164 P.3d 958, aff'd, 2008-NMSC-045, 144 
N.M. 471; 188 P.3d 1222. 

Review of magistrate court's suppression order, 
— The state may obtain judicial review of a suppres- 
sion order of a magistrate court by filing a nolle prosequi 
to dismiss some or all of the charges in the magistrate 
court after the suppression order is entered, and refil- 
ing in the district court for a trial de novo. State v. Hein- 
sen, 2005-NMSC-035, 138 N.M. 441, 121 P.3d 1040, aff'g 
2004-NMCA-110, 186 N.M. 295, 97 P.3d 627. 

Constitutional claims. — Without question, the dis- 
trict court has the authority to consider constitutional 
claims in the first instance. Maso v, State Taxation & Rev- 
enue Dep't, 2004-NMCA-025, 185 N.M. 152, 85 P.3d 276, 
aff'd 2004-NMSC-028, 136 N.M..161, 96 P.3d 286. 

Constitutional grant of "original jurisdiction" 
means the district courts are courts of general jurisdic- 
tion, Sanchez v. Attorney Gen., 1979-NMCA-081, 93 N.M. 
210, 598 P.2d 1170. 

Original equity juriiidiction is.in district courts 
and not justice courts (now magistrate courts). Durham v. 
Rasco, 1924-NMSC-049, 30 'N.M. 16, 227 P. 599. 

A district court is without constitutional juris- 
diction to enforce an IPRA action against another 
court of equal or superior jurisdiction. — In a super- 
intending control proceeding arising from an Inspection of 
Public Records Act (IPRA) action filed in the fifth judicial 
district court, where the real party in interest, a party to 
a civil case in the first judicial district court, sought to in- 
spect email communications related to a draft copy of a 
preliminary injunction order that a first judicial district 
court judge (judge) had been preparing for issuance in the 
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underlying civil case and the contents of a personal elec- 
tion Facebook page maintained by the judge, not only did 
the enforcement action fail to name the proper defendant, 
because the designated records custodian is the only offi- 
cial who is assigned IPRA compliance duties, but because 
the action was a coercive judgment ordering production 
under IPRA, the fifth judicial district court had no con- 
stitutional jurisdiction to litigate any aspect of an IPRA 
enforcement action against the first judicial district court, 
because Article VI, Section 13 of the New Mexico constitu- 
tion prohibits a district court from issuing writs of manda- 
mus or injunction directed to judges or courts of equal or 
superior jurisdiction. Pacheco v. Hudson, 2018-NMSC-022. 

Reduction of excessive fees. — It is clearly within 
the equitable power of the court to consider and reduce an 
excessive fee; thus if the trial court determines that the 
amount of attorney's fees specified in a contract is reason- 
able, it may order such amount paid, but when the reason- 
ableness is challenged, it is incumbent upon the court to 
determine the value of the services rendered. Budagher 
v. Sunnyland Enters., Inc., 1977-NMSC-035, 90 N.M. 365, 
563 P.2d 1158. 

Inherent power to appoint receivers. — Laws 1933, 
ch, 32 (repealed) providing that "court to which the appli- 
cation is made shall appoint the state bank examiner as 
such receiver" amounted to no more, in a judicial proceed- 
ing in a court of equity, than a recommendation to the judi- 
ciary to appoint him in the interests of economy and busi- 
ness management. Otherwise, the enactment would be 
unconstitutional in view of this section and N.M. Const., 
art. III, § 1, for courts of equity have inherent power to 
appoint receivers for corporations, and such appointment 
is a judicial function. Cooper v. Otero, 1934-NMSC-008, 38 
N.M, 164, 29 P.2d 341.: 

Jurisdiction in damage suit against utility. — The 
trial court correctly retained jurisdiction of a case seek- 
ing tort and contract damages against utility for failure to 
supply water meeting certain minimal standards of-qual- 
ity, since the environmental improvement agency (now the 
environmental improvement division of the health and en- 
vironment department) and public service commission had 
no expertise in considering tort and contractual claims and 
was without power to grant the relief that plaintiffs asked; 
74-6-13 NMSA 1978 of the Water Quality Act evidences 
the legislative intent that common-law remedies against 
water pollution be preserved. O'Hare v. Valley Util., Inc., 
1976-NMCA-004, 89 N.M. 105, 547 P.2d 1147, rev'd in part, 
1976-NMSC-024, 89 N.M. 262, 550 P.2d 274. 

Jurisdiction to try title to property. — Probate courts 
in New Mexico have no jurisdiction to try or determine title to 
either real or personal property as between an estate or heirs 
and devisees on the one hand and strangers to the estate on 
the other; this jurisdiction is vested exclusively in the district 
court. Conley v. Quinn, 1954-NMSC-112, 58 N.M. 771, 276 
P.2d 906, superseded by statute, In re Estate of Harrington, 
2000-NMCA-058, 129 N.M. 266, 5 P.3d 1070; McCann v. Mc- 
Cann, 1942-NMSC-051, 46 N.M. 406, 129 P.2d 646. 

Where a widow was incidentally an heir but her claim 
to one-half of the property involved was not the claim of 
an heir in administration, but was a claim arising un- 
der the community: property system, the probate court 
was without jurisdiction to try her controverted claim 
of title to one-half the real estate involved as her share 
of the community.: Conley v. Quinn, 1954-NMSC-112, 
58 N.M. 771, 276 P.2d 906, superseded by statute, Jn re 
Estate of Harrington, 2000-NMCA-058, 129 N.M. 266, 5 
P.3d 1070. 

Jurisdiction in probate matter. — District courts 
had no original jurisdiction to allow.a claim against an 
administrator and surety on his bond, where the probate 
court had jurisdiction and the claim had been filed, allowed 
and paid in part, and no appeal was taken from the action 
of such probate court, and where the complaint neither 
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alleged grounds for nor prayed equitable relief, but asked 
a money judgment only. Michael v. Bush, 1921-NMSC-011, 
26 N.M. 612, 195 P. 904 (case decided prior to 1975 enact- 
ment of Probate Code, Chapter 45 NMSA 1978). 

Charitable Solicitations Act. — Where the founda- 
tion does not point to any language in any federal stat- 
ute expressly displacing the Charitable Solicitations 
Act, and the foundation has failed to demonstrate con- 
gress' intent to preempt the field covered by the act, the 
foundation's argument that the act does not apply to it 
is rejected and the district court had subject matter ju- 
risdiction to enforce the civil investigative demands. The 
Coulston Found, v. Madrid, 2004-NMCA-060, 135 N.M. 
667, 92 P.3d 679. 

Authority to issue garnishment. — Since garnish- 
ment is both a special proceeding, and a remedial writ, 
ancillary to the main action, the district courts have ju- 
risdiction to issue writs of garnishment in the exercise 
of their jurisdiction in the main action only to the extent 
that jurisdiction over such special proceedings as garnish- 
ment is conferred by law; therefore, district court did not 
have jurisdiction to issue writ of garnishment where the 
amount in question was not in excess of the jurisdictional 
amount of magistrate courts having venue within the 
county. Postal Fin. Co. v. Sisneros, 1973-NMSC-029, 84 
N.M. 724, 507 P.2d 785. 

Jurisdiction over felony offense. — Former 64-22-2, 
1953 Comp., insofar as it purported to give justice of the 
peace authority to accept a guilty plea for felony offense 
of driving under the influence of liquor, violated this sec- 
tion and N.M. Const., art. VI, § 28. State v, Klanichnek, 
1955-NMSC-036, 59 N.M. 284, 283 P.2d 619. 

Former 13-8-2, 1953 Comp., was unconstitutional inso- 
far as it sought to confer "exclusive original jurisdiction" 
over those contributing to juvenile delinquency in juvenile 
courts, since constitution vests sole and exclusive jurisdic- 
tion for trial of felony cases in the district courts. State 
v, McKinley, 1949-NMSC-010, 58 N.M. 106, 202 P.2d 964, 

Under this section, sole and exclusive jurisdiction for 
the trial of felony cases is in the distribt courts. State v. 
Garcia, 1979-NMSC-049, 93 N.M. 51, 596 P.2d 264. 

Misdemeanor charges relating to felony must be 
tried in district court. — Because district court has 
original jurisdiction over all felony charges, when misde- 
meanor charges brought in magistrate's court are linked 
to a felony charge arising out of the same transaction, 
the trial should be in the district court. State v. Muise, 
1985-NMCA-090, 103 N.M. 382, 707 P.2d 1192, overruled 
by State v, Laguna, 1999-NMCA-152, 128 N.M, 345, 992 
P.2d 896, 

Jurisdiction is acquired in criminal case by filing 
of information, State v.. Vaughn, 1964-NMSC-158, 74 
N.M. 365, 393 P.2d 711, ; 

Where the prosecution was commenced by the filing of 
the information, upon that filing, the district court had 
jurisdiction; that jurisdiction was not lost by the failure 
of the trial court to note the date of filing on the infor- 
mation, where there was nothing showing defendant was 
prejudiced in his defense on the merits. State v. Vigil, 
1973-NMCA-089, 85 N.M. 328, 512 P.2d 88. 

Effect on jurisdiction of remand of accused for 
preliminary hearing. — The district court does not lose 
jurisdiction of the information theretofore filed by abat- 
ing it and remanding the accused to the magistrate for a 
proper preliminary hearing, nor is there any requirement 
for the filing of a new information after such new prelimi- 
nary examination, State v. Vaughn, 1964-NMSC-158, 74 
N.M. 365, 393 P.2d 711. 

Failure to provide preliminary hearing. — Juris- 
diction may be lost "in the course of the proceeding" by 
failure of the court to remand for a preliminary examina- 
tion when its absence is timely brought to the attention 
of the district court; but defendant may waive his right 
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to the examination. State v, Vaughn, 1964-NMSC-158, 74 
N.M. 365, 393 P.2d 711. 

District courts may perform pretrial review of 
death penalty aggravating circumstances. State v. Ogden, 
1994-NMSC-029, 118 N.M. 234, 880 P.2d 845, cert. denied, 
513 U.S, 936, 115 S. Ct. 336, 130 L. Ed. 2d 294. 

Burden of proof in attacking jurisdiction. — Bur- 
den was upon Indian defendant claiming through pretrial 
motions a lack of jurisdiction in the district court to try 
him, to prove the same, and having presented no evidence 
as to lack of jurisdiction, defendant did not meet his bur- 
den. State v, Cutnose, 1974-NMCA-130, 87 N.M. 307, 532 
P.2d 896, cert. denied, 87 N.M. 299, 532 P.2d 888. 

Jurisdiction over juveniles, — Provision allowing 
creation of inferior courts does not in any sense require 
that the jurisdiction of district courts over juveniles es- 
tablished by this section be transferred to a court inferior 
to the district court; to the contrary, the jurisdiction was 
placed in the district courts and was to remain there un- 
til an inferior juvenile court was created. Peyton v. Nord, 
1968-NMSC-027, 78 N.M. 717, 437 P.2d 716, 

District court is one of general jurisdiction under this 
section, and the fact that proceedings were instituted 
against defendant for murder committed when defendant 
was a juvenile after he had attained his majority did not 
preclude prosecution for the crime of murder, Trujillo v. 
State, 1968-NMSC-179, 79 N.M. 618, 447 P.2d 279. 

Juvenile court part of district court. — Juvenile 
court (now 32A-1-5 NMSA 1978 with the childrens’ court, 
a division of the district court) was part and parcel of the 
district court, not an inferior court created pursuant to N.M. 
Const., art. VI, § 1, and was invulnerable to attack as viola- 
tive of either N.M. Const., art. VI, § 1 or this section. Peyton 
v, Nord, 1968-NMSC-027, 78 N.M. 717, 437 P.2d 716, 

Court has jurisdiction over guardianship, pa- 
ternity and parental rights. — The district court, 
whether or not sitting as the children's court, has juris- 
diction over disputes concerning guardianship, paternity 
and termination of parental rights. Thatcher v. Arnall, 
1980-NMSC-052, 94 N.M. 306, 610 P.2d 193. 

Rule 10-111 NMRA limits inherent power of dis- 
trict judge to appoint a special master in children's court. 
State v. Doe, 1979-NMCA-126, 93 N.M. 621, 603 P.2d 731. 

State court was without jurisdiction to restrain 
picketing which allegedly constituted unfair labor prac- 
tices where there was no suggestion directly or indirectly 
that the picketing was attended by violence, as this mat- 
ter has been preempted by federal legislation. Your Food 
Stores of Santa Fe, Inc. v. Retail Clerks Local 1564, 121 
F, Supp. 339 (D.N.M. 1954); see also, Retail Clerks Local 
1564 v. Your Food Stores of Santa Fe, Inc., 225 F.2d 659 
(10th Cir. 1955), rev'g 124 F. Supp. 697 (D.N.M. 1954). 

Primary jurisdiction is essentially doctrine of 
comity between the courts and administrative agencies, 
and depends on whether the questions presented are ex- 
clusively factual issues within the peculiar expertise of 
the commission or if statutory interpretation or issues of 
law are significant, and specific legislative declarations 
that common-law remedies are unimpaired are uniformly 
respected when primary jurisdiction questions arise in 
the field of public nuisance. O'Hare v. Valley Util., Inc., 
1976-NMCA-004, 89 N.M. 105, 547 P.2d 1147, rev'd in 
part, 1976-NMSC-024, 89 N.M. 262, 550 P.2d 274, 

Jurisdiction of utility condemnation proceed- 
ings. — Because the 2000 amendment to 62-6-4A NMSA 
1978 exempted generation and transmission cooperatives 
from the regulatory jurisdiction of the Public Regulation 
Commission, the district court had jurisdiction under this 
section to consider an application under 42A-1-9 NMSA 
1978 by a generation and transmission cooperative to 
enter and survey land for condemnation suitability stud- 
ies. Tri-State Generation & Transmission Ass'n. v, King, 
2003-NMSC-029, 134 N.M. 467, 78 P.3d 1226, 
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Jurisdiction of review of state board decision. 
— Legislatively-created boards, while clothed with cer- 
tain quasi-judicial powers to administer agencies, are not 
courts, and in this instance the board was not acting in 
its quasi-judicial capacity. Because the board did not act 
as an inferior court or tribunal in denying benefits to the 
retiree, the district court's jurisdiction was not limited by 
this section. Rainaldi v. Public Employees Retirement Bd.,, 
1993-NMSC-028, 115 N.M. 650, 857 P.2d 761. 

The district court has appellate jurisdiction to 
review decisions of quasi-judicial bodies. — Where 
respondents made property transfers between individuals 
or their trusts and wholly-owned limited liability compa- 
nies, and where the Bernalillo county valuation protest 
board (board) determined that the transfers did not con- 
stitute a change of ownership on the grounds that the 
property had the same ultimate owner owning the prop- 
erty, the district court had appellate jurisdiction to review 
the decision of the board, a quasi-judicial body, and certio- 
rari was the appropriate means of determining whether 
the board exceeded its jurisdiction or proceeded illegally 
in the underlying agency proceedings. Giddings v. SRT- 
Mountain Vista, LLC, 2019-NMCA-025. 

Licensing act. — Act to create boards for the licensing 
of contractors, and to vest them with administrative pow- 
ers, did not contravene this section, vesting original ju- 
risdiction of all matters and causes in the district courts. 
Fischer v. Rakagis, 1955-NMSC-057, 59 N.M. 463, 286 P.2d 
312. 

Exhausting of administrative remedies. — The re- 
quirement of the Public Utility Act (62-3-1 NMSA 1978 et 
seq.) that a person first exhaust his administrative rem- 
edies before resorting to the courts does not violate this 
section, granting general jurisdiction to the district courts 
except as elsewhere limited by the constitution. Smith. v. 
Southern Union Gas Co., 1954-NMSC-033, 58 N.M. 197, 
269 P.2d 745, explained in Southwestern Pub, Serv. Co. v. 
Artesia Alfalfa Growers' Ass'n, 1960-NMSC-052, 67 N.M. 
108, 353 P.2d 62. 

Appellate jurisdiction over justice of peace 
courts. — District courts had appellate jurisdiction over 
all cases originating in justice of peace courts (now mag- 
istrate courts). Lea Cnty, State Bank v. McCaskey Register 
Co., 1985-NMSC-069, 39 N.M. 454, 49 P.2d 577, 

Magistrate court order suppressing evidence, — 
The state does not have the statutory authority or consti- 
tutional right to immediately appeal a magistrate court 
order suppressing evidence to the district court. State v. 
Heinsen, 2004-NMCA-110, 186 N.M. 295, 97 P.3d 627, 
aff'd 2005-NMSC-035, 188 N.M. 441, 121 P.3d 1040. 

Preclusion of supervisory authority by executive or 
legislature unconstitutional. — Any action of the execu- 
tive or legislative branch of a municipal government which 
would preclude the supreme court or the district court from 
exercising its superintending or supervisory authority over 
the municipal court violates the state constitution. Mowrer v. 
Rusk, 1980-NMSC-113, 95 N.M. 48, 618 P.2d 886. 

Appeal where district court sits as inferior court. 
— No provision is made by the constitution for an appeal 
from the district court sitting as an inferior tribunal to 
itself sitting as the district court. State ex rel. Weltmer v. 
Taylor, 1938-NMSC-035, 42 N.M. 405, 79 P.2d 937. 

Authority relative to arbitrations, — Once an ar- 
bitration award is granted, whether or not by a court- 
supervised process, the Uniform Arbitration Act (44-7A-1 
NMSA 1978 et seq.) provides a mechanism for the courts 
to take jurisdiction to confirm the award, to vacate, modify 
or correct the award, within narrow statutory limits, to 
enforce an arbitration agreement under the act and to 
enter judgment on an award and to take appeals from 
various types of orders, including an order confirming 
or denying confirmation of an award, an order modify- 
ing or correcting an award or an order vacating an award 
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without directing a rehearing. Daniels Ins. Agency, Inc. v. 
Jordan, 1982-NMSC-148, 99 N.M. 297, 657 P.2d 624. 


III. ISSUANCE OF WRITS. 


Mandamus involving a suit pending in another 
court. — A district court is not uniformly required to 
deny a petition for mandamus out of deference to a suit 
that is pending before another district court. Rather, the 
district court, in exercising its discretion, should take into 
account the similarities of parties and issues and consider 
whether the district court first having jurisdiction over 
the matter is properly situated to settle the whole con- 
troversy and address the rights of the respective parties. 
Fastbucks of Roswell, N.M., LLC v, King, 2013-NMCA-008, 
294 P.3d 1287. 

Where the attorney general filed suit against defen- 
dants in the first district court alleging that defendants' 
lending practices and consumer loans were unconscio- 
nable under common law and the Unfair Practices Act 
(Chapter 57, Article 12 NMSA 1978); defendants filed 
a petition for writ of mandamus against the attorney 
general in the fifth district court to prohibit the attor- 
ney general from pursuing the first district court lawsuit 
on the grounds that defendants' loans complied with the 
Small Loan Act (58-15-1 NMSA 1978 et seq.), and that 
the attorney general was acting beyond the attorney gen- 
eral's statutory and constitutional power in bringing the 
first district court lawsuit; the fifth district court had ju- 
risdiction to consider the mandamus petition and venue 
was proper in the fifth district court; defendants had the 
opportunity to raise the arguments raised in the man- 
damus petition in their defense to the first district court 
lawsuit; and the fifth district court dismissed the manda- 
mus petition on the grounds that the writ of mandamus 
would intrude on the first district court's jurisdiction and 
that the first district court provided an adequate forum 
for defendants to raise their challenges to the attorney 
general's powers, the fifth district court did not abuse its 
discretion in denying the petition for mandamus. Fast- 
bucks of Roswell, N.M., LLC v. King, 2013-NMCA-008, 
294 P.3d 1287. 

Concurrent habeas corpus jurisdiction. — Su- 
preme court and district court have concurrent jurisdic- 
tion in habeas corpus cases, and in absence of controlling 
necessity in the first instance, relator will be relegated to 
district court; the decision in the district court is not res 
judicata on a subsequent application to supreme court. 
Ex parte Nabors, 1928-NMSC-025, 33 N.M. 324, 267 
P. 58. 

What court may grant writ of habeas. — One dis- 
trict court of this state may grant a writ of habeas corpus 
for the release from the state penitentiary of a prisoner 
held therein under a commitment from another district 
court; as intervenor was being detained within the first 
judicial district, there can be no question that the court 
in that district had jurisdiction to consider intervenor's 
petition for habeas corpus. State ex rel. Hanagan v. Dis- 
trict Court of First Judicial Dist. ex rel. Cnty. of Santa Fe, 
1965-NMSC-089, 75 N.M. 390, 405 P.2d 232. 

Evidence in habeas proceeding. — To establish ab- 
sence or loss of jurisdiction in trial court through denial 
of petitioner's constitutional rights, evidence outside the 
record may be received in habeas corpus. proceedings. 
Orosco v, Cox, 1965-NMSC-098, 75 N.M. 431, 405 P.2d 668. 

Habeas corpus is not "special statutory proceed- 
ing" within meaning of Laws 1937, ch. 197 (39-3-7 NMSA 
1978) permitting appeal of such proceedings, and supreme 
court had no jurisdiction of appeal from district court or- 
der remanding relator to sheriff's custody, but he could 
thereafter institute proceedings in habeas corpus in the 
supreme court. In re Forest, 1941-NMSC-019, 45 N:M. 204, 
118 P.2d 582. 
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Habeas corpus to attack adoption judgment. — A 
writ of habeas corpus is a permissible collateral attack on 
a judgment of adoption. Normand ex rel, Normand v. Ray, 
1988-NMSC-054, 107 N.M. 346, 758 P.2d 296. 

Jurisdiction over state officers, boards and com- 
missions. — Under this section and N.M. Const., art. VI, 
§ 3, supreme and district courts each have original juris- 
diction in quo warranto and mandamus against all state 
officers, boards and commissions in all cases, whether the 
proceeding was instituted by the attorney general ex offi- 
cio, in behalf of the state for some prerogative purpose, or 
brought by some private person for the assertion of some 
private right; the supreme court will decline jurisdiction 
in absence of some controlling necessity therefor, and will 
do so in all cases brought at instance of a private suitor. 
State ex rel. Owen v. Van Stone, 1912-NMSC-008, 17 N.M. 
41,121 P. 611, 

Right to tenure may not be enforced by manda- 
mus, since in absence of positive provision of law it is not 
a clear legal right. Lease v. Board of Regents of N.M. State 
Univ., 1972-NMSC-042, 83 N.M. 781, 498 P.2d 310. 

Authority over canvassing board. — Under general 
power conferred upon it by constitution, district court had 
authority to make order compelling county canvassing 
board to canvass votes which had been delivered to it late, 
to cancel certificates of election issued before entire vote 
was canvassed and to issue new certificates if final can- 
vass showed others to be elected. Board of Cnty. Comm'rs 
v. Chavez, 1987-NMSC-022, 41 N.M. 300, 67 P.2d 1007. 
See also, 1-14-21 NMSA 1978. 

Recount order. — Recount provisions of former Elec- 
tion Code (Laws 1929, ch. 41) constituted a special case 
or proceeding created by legislature in compliance with 
this section, enlarging jurisdiction of district court, but 
the judicial functions vested did not go beyond the order 
of recount, and additional functions vested in the dis- 
trict judge were ministerial. State ex rel. Scott v. Helmick, 
1930-NMSC-103, 35 N.M. 219, 294 P. 316, 

Injunctions are granted to prevent irreparable 
injury for which there is no adequate and complete rem- 
edy at law. If an interference is of a continuous nature, 
the-constant recurrence of which renders a remedy:at law 
inadequate, except by a multiplicity of suits, then a suf- 
ficient ground for relief by injunction is afforded. Kennedy 
v. Bond, 1969-NMSC-119, 80 N.M. 734, 460 P.2d 809. 

Legislature may not deprive district courts of 
power to issue writs of injunction unless it provides 
an adequate remedy at law as a substitute; a statutory 
remedy for assessment of privilege tax requiring taxpayer 
who objects to validity of tax to bring an action every 60 
days to recover payments made under protest, until final 
determination, is not an adequate remedy. Lougee v. New 
Mexico Bureau of Revenue Comm'r, 1987-NMSC-062, 42 
N.M. 115, 76 P.2d 6. 

Sua sponte injunction inappropriate. — A dis- 
trict court may not issue an injunction on its own, with- 
out process and without prior notice. State v. Bailey, 
1994-NMCA-107, 118 N.M. 466, 882 P.2d 57, cert. denied, 
118 N.M. 256, 880 P.2d 867. \ 

Quo warranto against judge. — Quo warranto pro- 
ceeding against person holding office of district judge is 
personal against the individual, not in his official char- 
acter, and is within jurisdiction of district court. State ex 
rel. Holloman v, Leib, 1912-NMSC-031, 17 N.M. 270, 125 
P. 601. 

Election contest remedy. — In adopting an election 
contest procedure as an exclusive private remedy, legis- 
lature has committed no offense against jurisdiction of 
district courts to issue writs of quo warranto. State ex rel. 
Abercrombie v. District Court, 1938-NMSC-057, 37 N.M. 
407, 24 P.2d 265. 

District courts may issue writs of certiorari as 
ancillary process in aid of their jurisdiction. Lea Cnty, 
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N.M. 454, 49 P.2d 577. 

Certiorari distinguished from appeal. — Ap- 
peals and writs of error are in no sense to be compared 
to certiorari, and, generally speaking, the presence of 
the right to appeal makes inappropriate and unavail- 
able the right to certiorari. Roberson v. Board of Educ., 
1967-NMSC-176, 78 N.M. 297, 430 P.2d 868, appeal after 
remand, 1969-NMSC-136, 80 N.M. 672, 459 P.2d 834. 

Use of.certiorari to bring up transcript. — For pur- 
pose of exercising their jurisdiction of whatever kind or na- 
ture, the district courts are specifically authorized to: issue 
various writs, including writ of certiorari, A writ of this na- 
ture may be employed by district court to bring up "a tran- 
script of all entries made in his docket relating to the case" 
where a justice of peace fails'to file this transcript. Rixey v. 
Burgin, 1935-NMSC-031, 39 N.M. 176, 42 P.2d 1118. 

Certiorari to bar commissioners. — District court 
has power to issue, hear and determine a writ of certio- 
rari, directed to board of commissioners of state bar, and 
inquire into its jurisdiction to suspend an attorney from 
practice, since latter board is a tribunal inferior to district 
court. State ex rel. Board of Comm'rs of State Bar v. Kiker, 
1927-NMSC-078, 33 N.M. 6, 261 P. 816. 

Certiorari to review licensing board decisions, — 
Because the Uniform Licensing Act (61-1-1 NMSA 1978 
et seq.) did not provide a retired psychologist with a basis 
for appealing a decision of the New Mexico board of psy- 
chologist examiners to require an oral examination for re- 
instatement of her license, she could request a writ of cer- 
tiorari to obtain review of the board's alleged due process 
violations, Mills v, New Mexico State Bd. of Psychologist 
Exam'rs, 1997-NMSC-028, 123 N.M. 421, 941 P.2d 502. 

Challenge of driver's license revocation. — Driver's 
challenge of the revocation of his driver's license by motor 
vehicle division had to be in the form of a writ of certiorari, 
since his license was mandatorily revoked due to three 
DWI convictions and he had no other statutory means of 
appeal; because the remedy was a writ of certiorari, he was 
required to follow the jurisdictional requirements ‘of Rule 
1-075 NMRA. Masterman v. State Taxation & Revenue 
Dep't, 1998-NMCA-126, 125 N.M. 705, 964 P.2d 869. 

Prohibition defined. — Writ of prohibition is best de- 
fined as an extraordinary writ, issued by superior court to 
inferior court to prevent latter from exceeding its jurisdic- 
tion, either by prohibiting it from assuming jurisdiction 
of a matter over which it has no control, or from going be- 
yond its legitimate powers in a matter of which it has ju- 
risdiction, State ex rel. Harvey v. Medler, 1914-NMSC-055, 

19 N.M. 252, 142 P.'376. 

Prohibition is preventive and not curative writ, 
and where garnishment proceedings in the magistrate 
court were an accomplished fact before the application 
for prohibition had been filed in the district court, a writ 
of prohibition could not properly issue to undo or correct 
that which had already been accomplished. State ex rel. 
Alfred v, Anderson, 1974-NMSC-101, 87 N.M. 106, 529 
P.2d 1227. 

Writ to be used with caution. — Prohibition is not 
a writ of right, granted ex debito justitiae, but rather one 
of sound judicial discretion, to be granted or withheld ac- 
cording to circumstances of each particular case; it is to 
be used with great caution for'the furtherance of justice 
when none of the ordinary remedies provided:by law are 
applicable. State ex rel. Harvey v. Medler, 1914-NMSC-055, 
19 N.M. 252, 142 P. 376. 

Absent inferior court jurisdiction, prohibition to 
issue. — If the inferior court or tribunal has jurisdiction 
of both the subject matter and of the person where nec- 
essary, writ of prohibition will not issue, but absent such 
jurisdiction, the writ will issue as a matter of right. Gilm- 
ore v. District Court, 1980-NMSC-084, 35 N.M. 157, 291 
P, 295. : 
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Magistrate court had subject matter and personal 
jurisdiction. — Where the state filed a criminal com- 
plaint in magistrate court charging defendant with two 
misdemeanor counts of criminal sexual contact; the com- 
plaint did not contain a sworn statement of facts; the state 
filed an amended complaint after the statute of limita- 
tions had expired; the district court issued an emergency 
writ of prohibition on the ground that the magistrate 
court lacked jurisdiction; the magistrate court had juris- 
diction to make determinations regarding the sufficiency 
of the complaints and the alleged expiration of the statute 
of limitations and to try defendant on the misdemeanor 
charges; and defendant had a right to a de novo appeal 
to the district court from the magistrate court's decision, 
the writ of prohibition was not appropriate because the 
magistrate court had proper subject matter jurisdiction 
and personal jurisdiction and defendant had an adequate 
remedy at law. State v. Valerio, 2012-NMCA-022, 273 P.3d 
12, cert. denied, 2012-NMCERT-001. 

Prohibition cannot be used to correct mere ir- 
regularities, or to perform functions of an appeal or writ 
of error, as a general rule. State ex rel, Harvey v. Medler, 
1914-NMSC-055, 19 N.M. 252, 142 P. 376, 

Prohibition against district court proceedings. 
— Mandamus and injunction proceedings were within 
jurisdiction of the respondent district court under the pro- 
visions of this section, and the supreme court would not 
prohibit the lower court from proceeding unless its juris- 
diction was being exceeded or, in the exercise of superin- 
tending control, the supreme court was moved to do so to 
prevent irreparable mischief, exceptional hardship, costly 
delay and undue burdens of expense, or where the remedy 
by appeal was grossly inadequate. State ex rel. State Bd. 
of Educ. v, Montoya, 1963-NMSC-171, 73 N.M. 162, 386 
P.2d 252. 

Where prisoner had been ordered discharged from 
custody of warden of penitentiary and the order was 
not appealed, it was final, and respondent-district court 
judge, sitting in the district in which prisoner was being 
detained, had jurisdiction to consider petition for habeas 
corpus; hence remedy of prohibition was not available to 
the state. Rodriguez v. District Court, 1971-NMSC-101, 83 
N.M. 200, 490 P.2d 458. 

Wrongful issuance of search warrant. — Police 
officers and assistant district attorney were immune 
from liability for alleged wrongful issuance and service 
of a search warrant which was valid on its face, in which 
court ordered police officers to search for child being un- 
lawfully held by parent, take him into custody, keep him 
safely and make a return of the proceedings on the war- 
rant. Torres v, Glasgow, 1969-NMCA-0538, 80 N.M. 412, 
456 P.2d 886. 

Contempt sanction warranted. — Trial judge prop- 
erly invoked his inherent power to issue a contempt 
sanction to preserve the decorum, respect and dignity 
of the court where defendant refused to obey the trial 
judge's order to button his top button and fix his tie and 
by disrupting the proceedings through his disorderly at- 
tempts to leave. Purpura v, Purpura, 1993-NMCA-001, 
115 N.M. 80, 847 P.2d 314, cert. denied, 115 N.M. 79, 847 
P.2d 313. 

Sex offenders. — Under its broad grant of jurisdic- 
tion and under the Sex Offender Registration and No- 
tification Act (Chapter 29, Article 11A NMSA 1978), a 
district court has jurisdiction to determine whether a de- 
fendant is a sex offender and to give the defendant writ- 
ten notice of the registration requirements in 29-11A-7A 
NMSA 1978; however, the court is not authorized to 
order the defendant to comply with the registration re- 
quirements - that duty is legislatively mandated by 29- 
11A-4 NMSA 1978, State v. Brothers, 2002-NMCA-110, 
133 N.M., 36, 59 P.3d 1268, cert. quashed, 134 N.M, 1238, 
73 P.3d 826 (2003). 
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Jurisdiction over violations of municipal ordi- 
nances. — A municipal court does not have exclusive 
jurisdiction where driving while intoxicated or acts of 
domestic violence are alleged to have occurred within 
the city limits and to violate both state laws and mu- 
nicipal ordinances, and a municipal peace officer may 
refer criminal charges to any prosecutor at any level for 
evaluation and prosecution in municipal, magistrate or 
district court. Nothing in the law binds an officer to file 
charges in municipal court where the charges stem from 
activities that allegedly violate a municipal ordinance 
and a state law or a county ordinance. 2008 Op. Att'y 
Gen. No. 08-06. 

Not precluded from holding commitment hear- 
ing away from county seat. — Absent a showing by 
the "developmentally disabled" person that his substan- 
tive rights have in any way been abridged if his invol- 
untary commitment hearing is not held at the county 
seat, the district court is not precluded from adopting the 
practice of holding such hearings at the commitment fa- 
cility when, in its discretion, such practice would better 
serve the public convenience, 1979 Op. Att'y Gen. No. 79- 
20. 

Review by commissioners not final. — Action of 
county commissioners in reviewing discretion of county 
superintendent as to creation of a new school district un- 
der Laws 1907, ch, 97, § 22 (since repealed) could not be 
final, notwithstanding that statute, 1914 Op, Att'y Gen. 
No. 14-1308. 

Law reviews. — For comment on State ex rel, State 
Corp. Comm'n v. Zinn, 72 N,M..29, 880 P.2d 182 (1963), see 
3 Nat. Resources J, 356 (1963). 

For article, "Prisoners Are People," see 10 Nat. Re- 
sources J. 869 (1970). 

For article, "The Writ of Prohibition in New Mexico," see 
5 N.M. L. Rev. 91 (1974). 

For article, "Medical Malpractice Legislation in New 
Mexico," see 7 N.M. L. Rev. 5 (1976-77). 

For survey, "Article VII of the New Probate Code: In 
Pursuit of Uniform Trust Administration," see 6 N. M. L. 
Rev, 213 (197 6). 

For note, "Mandamus Proceedings Against Public Offi- 
cials: State of New Mexico ex rel. Bird v. Apodaca," see 9 
N.M. L. Rev. 195 (1978-79). 

For article, "Survey of New Mexico Law, 1979-80: Ad- 
ministrative Law," see 11 N.M. L. Rev, 1 (1981). 

For article, "Habeas Corpus in New Mexico," see 11 
N.M. L, Rev. 291 (1981). 

For annual survey of New Mexico law relating to civil 
procedure, see 12 N.M. L. Rev. 97 (1982). 

For comment, "The Subject Matter Jurisdiction of New 
Mexico District Courts over Civil Cases Involving Indi- 
ans," see 15 N.M. L. Rev. 75 (1985). 

For article, "Statutory Adoption of Several Liability in 
New Mexico: A Commentary and Quasi-Legislative His- 
tory," see 18 N.M. L. Rev 483 (1988). 

For article, "A Different Kind of Symmetry’ see 34 N.M. 
L, Rev. 263 (2004), 

For article, "Federal Courts, State Power, and Indian 
Tribes: Confronting the Well-Pleaded Complaint Rule", 
see 35 N.M. L. Rev. 1 (2005). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 20 Am. 
Jur. 2d Courts §§ 21, 54. 

Availability of writ of prohibition or similar remedy 
against acts of public prosecutor, 16 A.L.R.4th 112. 

Modern status of rule relating to jurisdiction of state 
court to try criminal defendant brought within jurisdiction 
illegally or as result of fraud or mistake, 25 A.L.R.4th 157. 

Family court jurisdiction to hear contract claims, 46 
A.L.R.5th 7365. 

Effect, on jurisdiction of state court, of 28 USCS 
§ 1446(e), relating to removal of civil case to federal court, 
38 A.L.R. Fed. 824. 
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Existence of pendent jurisdiction of federal court over 
state claim when joined with claim arising under laws, trea- 
ties, or Constitution of United States, 75 A.L.R. Fed. 600. 

21 C.J.S. Courts § 12 et seq. 


Propriety of federal court's considering state prisoner's 
petition under 28 USCS § 2254 where prisoner has ex- 
hausted state remedies as to some, but not all, claims in 
petition, 43 A.L.R. Fed. 631. 

Removal to federal court, under 28 USCS § 1441(d), of 
civil action brought in state court against foreign state, 63 
A.L.R. Fed. 808. 


Sec. 14. [District court; qualifications and residence requirement of 
judges. | 


The qualifications of the district judges shall be the same as those of justices of the supreme 
court except that district judges shall have been in the actual practice of law for at least six years 
preceding assumption of office. Each district judge shall reside in the district for which the judge 
was elected or appointed. The increased qualifications provided by this 1988 amendment shall not 
apply to district judges serving at the time this amendment passes or elected at the general elec- 


tion in 1988. (As amended November 8, 1988.) 


The 1988 amendment, which was proposed by S.J.R. 
No. 1, § 1 (Laws 1988) and adopted at the general elec- 
tion held on November 8, 1988, by a vote of 203,509 for 
and 159,957 against, substituted the present provisions 
for the former provisions which read "The qualifications of 
the district judges shall be the same as those of justices of 
the supreme court. Each district judge shall reside in the 
district for which he was elected." | 

Compiler's notes. — An amendment to this section, 
proposed by S.J.R. No. 2 (Laws 1981), which would have 
substituted "appointed" for "elected" at the end of the sec- 
ond sentence, was submitted to the people at the general 
election held on November, 2, 1982. It was defeated by a 
vote of 117,601 for and 139,643 against. 

Cross references. — For qualifications of supreme 
court justices, see N.M. Const., art. VI, § 8. 

For qualifications for holding office generally, see N.M. 
Const., art. VII, § 2. 

Comparable provisions, — Idaho Const., art. V, 
§§ 12,23. 

Montana Const., art. VII, § 9. 

Utah Const., art. VIII, § 7. 


ANNOTATIONS 


Law reviews. — For survey, "Article VII of the New 
Probate Code: In Pursuit of Uniform Trust Administra- 
tion," see 6 N.M. L. Rev. 218 (1976). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 46 Am. 
Jur. 2d Judges § 6 et seq. | 

Incompatibility of office of judge and office of the mili- 
tary service, 26 A.L.R, 148, 182 A.L.R. 254, 147 A.L.R. 
1419, 148 A.L.R. 1399, 150 ALR. 1444, 

Eligibility to office of judge of one who was not an at- 
torney, 50 A.L.R. 1156. 

Right of party in course of litigation to challenge eligi- 
bility of judge, 144 A.L.R, 1207. 

Validity of requirement that candidate or public officer 
have been resident of governmental unit for specified pe- 
riod, 65 A.L.R.3d 1048. 

Constitutional restrictions on nonattorney acting as 
judge in criminal proceedings, 71 A.L.R.3d 562. 

Disqualification of judge, justice of the peace or similar 
judicial officer for pecuniary interest in fines, forfeitures 
or fees payable by litigants, 72 A.L.R.3d 375. 

48 C.J.S. Judges §§ 14 to 18. 


Sec. 15. [District court; judges pro tempore.| 


A. Any district judge may hold Cari court in any county at the request of the judge of such 


district. 


B. Whenever the public business may require, the chief justice of the supreme court shall des- 
ignate any district judge of the state, or any justice of the supreme court when no district judge 
may be available within a reasonable time, to hold court in any district, and two or more judges 
may sit in any district or county separately at the same time. 

C. If any district judge is disqualified from hearing any cause or is unable to expeditiously 


dispose of any cause in the district, the chief justice of the supreme court may designate any 
retired New Mexico district judge, court of appeals judge or supreme court justice, with said 
designees' consent, to hear and determine the cause and to sleek as district judge pro tensors for 
such cause. 

D. Ifany judge shall be disqualified from hearing any cause in the district, the parties to such 
cause, or their attorneys of record, may select some member of the bar to hear and determine said 
cause, and act as judge pro tempore therein. (As amended November 8, 1938 and November 7, 
1978.) 


held on November 7, 1978, by a vote of 103,611 for and 
87,969 against, designated the former first paragraph 


The 1978 amendment, which was proposed by S.J.R. 
No. 4 (Laws 1977) and adopted at the general election 
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of this section as the present Subsection A, designated 
the first sentence of the former second paragraph of this 
section as present Subsection B, designated the second 
sentence of the former second paragraph of this section. 
as present Subsection D, and added the present Subsec- 
tion C, 

The 1938 amendment, which was proposed by HAR. 
No. 26 (Laws 1937) and adopted at the general election 
held on November 8, 1938, by a vote of 44,508 for and 
18,601 against, amended this section to allow the desig- 
nation of a justice of the supreme court to hold court in a 
district where no district judge will be available within a 
reasonable time. 

Cross references. — For disqualification of judges 
in certain cases, except with consent of parties, see N.M. 
Const., art. VI, § 18. 

For filing of affidavit of disqualification, see 38-3- 10 
NMSA 1978. 

For disqualification of judge in proceedings where his 
impartiality might be questioned, see Rule 21-400 NMRA. 

Comparable provisions. — Idaho Const., art. V, § 12. 

Montana Const., art. VIT, § 6. 

Utah Const., art. VIII, § 4. 


ANNOTATIONS 


Judge holding court at request of district judge. 
— A district judge may hold court outside his district, oth- 
erwise‘than by designation from the chief justice, only af- 
ter being requested to do so by the judge of the district in 
which he is to hold court. State ex rel. Sedillo v. Anderson, 
1949-NMSC-055, 53 N.M. 441, 210 P.2d 626. 

A district judge may, by request of another district 
judge, made orally and without a formal order entered 
of record, hold court in the district of the latter, under 
this section. Former Supreme Court Rule 11, § 2, effec- 
tive March 1, 1928, required a formal order and was to be 


followed. Massengill v. City of Clovis, 1928-NMSC-024, 33° 


N.M. 318,267 P. 70. 

Powers of nonresident judge sitting at request of 
resident judge. — When a resident judge requests judge 
from another judicial district to act for him, the visiting 
judge has jurisdiction to hear all matters requiring action 
during the period of his designation whether they were 
pending in the court at time request was made or were 
filed at a later date. State v, Reed, 1951-NMSC-021, 55 
N.M. 231, 230 P.2d 966, cert. denied, 342 U.S. 932, 72S. Ct. 
374, 96 L. Hd. 694 (1952). 

Nonresident judge who sits at request of a resident 
judge is vested with all the latter's powers, including 
that of holding preliminary hearings, State v. Encinias, 
1949-NMSC-044, 53 N.M. 343, 208 P.2d 155. 

Rendering default judgment. — Any district judge, 
generally requested by resident judge to attend to judi- 
cial business of latter's district, may render default judg- 
ment at any place within the state. Hoffman v. White, 
1932-NMSC-046, 36 N.M. 250, 13 P.2d 553. 

Signing bill of exceptions. — A district judge, sitting 
in a county outside of his district for and at the request of 
the resident judge, may settle and sign a bill of exceptions 
presented to him. State v, Stewart, 1927-NMSC-021, 32 
N.M. 242, 255 P. 393. 

A resident district judge may designate a judge of an- 
other district, holding court in the district of the former, 
to sign and seal a bill of exceptions. First State Bank v. 
McNew, 1927-NMSC-017, 32 N.M. 225, 252 P.997. 

Record of request. — A recital in the record by one 
district judge that he is sitting at request of regular judge 
of the court, under this section, is sufficient evidence to 
show jurisdiction to act, although better practice would be 
to have record show fact of such request by the regular 
presiding judge. State v. Kile, 1923-NMSC-068, 29 N.M. 
55, 218 P. 347. 
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Chief justice has power to designate any dis- 
trict judge to hold court in any district whenever, for 
any reason, the public business may require, or by rea- 
son of disqualification of the district judge. State ex rel. 
Holloman v, Leib, 1912-NMSC-031, 17 N.M. 270, 125 
P. 601; Vigil v, Reese, 1981-NMSC-112, 96 N.M. 728, 634 
P.2d 1280. 

Although procedure under 38-3-9 NMSA 1978 for cer- 
tification as to party's failure to agree upon a judge was 
not followed, it was proper under this section for the chief 
justice to designate a district judge having proper juris- 
diction to try the case after defendant had disqualified 
all the judges of the district; thus there was no violation 
of defendant's right to due process when the designated 
judge overruled his motion to dismiss for lack of jurisdic- 
tion, Lohbeck v. Lohbeck, 1961-NMSC-146, 69 N.M. 208, 
365 P.2d 445, 

Term "disqualified" encompasses voluntary recu- 
sal. Gerety v. Demers, 1978-NMSC-097, 92 N.M. 396, 589 
P.2d 180, rev'g 1978-NMCA-019, 92 N.M. 749, 595 P.2d 387. 

Designation as ministerial task. — In designating 
a judge pro tempore, the chief justice does not perform 
a judicial act and does not act as a court, but performs 
a ministerial task committed to him by the constitution, 
State ex rel. Sedillo v, Anderson, 1949-NMSC-055, 538 N.M. 
441, 210 P.2d 626. 

Designation is mandatory. — Whenever the public 
business demands, it becomes the mandatory duty of the 
chief justice to designate a district judge to hold court in 
any district of the state which so requires it and in event no 
such judge appears available within a reasonable time he 
may designate a supreme court justice. State ex rel. Sedillo 
v. Anderson, 1949-NMSC-055, 53 N.M. 441, 210 P.2d 626. 

Designation may be exercised anywhere in state. 
— Since designation of judges is not a judicial act, the 
power of designation may be exercised by the chief justice 
anywhere in the state, and when he is absent from Santa 
Fe, the seat of the court, this power does not pass auto- 
matically to the next justice in order of seniority. State 
ex rel. Sedillo v. Anderson, 1949-NMSC-055, 53 N.M. 441, 
210 P.2d 626. 

Designation of judge to sign bill of exceptions. 
— If judge of district court in which a case was tried is 
unable to settle and sign a bill of exceptions, chief justice 
may designate another district judge to perform this of- 
ficial act. Schaefer v. Whitson, 1925-NMSC-051, 31 N.M. 
96, 241 P. 31. 

Facts requiring designation must be determined 
by chief justice, and in doing so he may rely on facts 
presented to him by a district judge, though he is not con- 
fined to obtaining his information in that manner. State 
ex rel, Sedillo v. Anderson, 1949-NMSC-055, 538 N.M. 441, 
210 P.2d 626. 

It was appropriate to appoint a district judge pro tem- 
pore on the basis that the presiding judge was unable to 
meet the demands of his criminal docket. State v. Madsen, 
2000-NMCA-050, 129 N.M. 251, 5 P.3d 573, cert. denied, 
129 N.M. 249, 4 P.3d 1240. 

Jurisdiction of designated judge exclusive. 
Where chief justice has designated a district judge 
other than the regular presiding judge of any given 
district to preside over the trial of any given cause, his 
jurisdiction of said cause is exclusive, and continues 
until the cause is disposed of or until his designation 
is rescinded. State v. Towndrow, 1919-NMSC-008, 25 
N.M. 203, 180 P, 282. 

Powers of designated judge. — Designation by 
chief justice of a district judge to hold court in another 
district whenever the public business shall require 
vests designated judge with the same power as that 
possessed by regular presiding judge of the district. The 
designated judge is substituted for the regular presid-. 
ing judge and for every purpose becomes the presiding 
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judge, and may, when designated for that purpose, sign 
and settle a bill of exceptions. Ravany v. Equitable Life 
Assurance Soc'y of United States, 1920-NMSC-024, 26 
N.M. 41, 188 P. 1106. 

Special master appointed by children's court 
pursuant to the authority granted by rule is not a judge 
pro tempore appointed in violation of this section be- 
cause the special master's report to the children's court 
is only a recommendation and the children's court retains 
the final decision-making authority. State v. Jason F, 
1998-NMSC-010, 125 N.M, 111, 957 P.2d 1145. 

Agreement of parties on judge pro tempore, — 
When a judge has been disqualified upon an affidavit of 
prejudice under Laws 1933, ch. 184 (38-3-10 NMSA 1978) 
the parties may agree upon a member of the bar to act 
as judge pro tempore. Moruzzi v. Federal Life & Cas. Co., 
1938-NMSC-002, 42 N.M. 35, 75 P.2d 320, 115 A.L.R. 407. 

District judge's act of orally removing himself from a 
case substantially complied with this section, and the sub- 
stitute agreed upon by the parties had authority to pre- 
side in the case, Doe v. State, 1977-NMSC-075, 91 N.M. 
51, 570 P.2d 589, rev'g 1977-NMCA-085, 91 N.M. 57, 570 
P.2d 595. 

It is the public policy of this state, as evidenced by its 
constitution and laws, that regularly elected or appointed 
district judges shall preside over its district courts unless, 
because of disqualification of trial judge, the parties to a 
suit agree that a member of the bar may try a particular 
case as judge pro tempore. No other means is provided for 
the trial of causes in the district courts of this state, State 
ex rel, Tittmann v. McGhee, 1987-NMSC-006, 41 N.M. 103, 
64 P.2d 825. 
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No litigant is entitled to have any particular 
judge try case for him. State ex rel, Armijo v. Lujan, 
1941-NMSC-009, 45 N.M. 103, 111 P.2d 641, 

Workers' compensation judge pro tem. — While 
this section does not provide, authority for the pro tem 
appointment of administrative law judges, neither does 
it bar such appointment by appropriate officials outside 
the judiciary; thus, the director of the workers' compensa- 
tion administration has authority to appoint a workers' 
compensation judge pro tem. Carrillo v. Compusys, Inc., 
1997-NMCA-008, 122 N.M. 720, 930 P.2d 1172, cert. de- 
nied, 122 N.M: 589, 929 P.2d 981. 

Jurisdiction of non-resident judge. — A judge hold- 
ing court in one county at the request of the judge of the 
district would not have jurisdiction to adjudicate matters 
in another county in the district. 1912-13 Op. Att'y Gen. 
No. 12-873. 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 46 Am. 
Jur, 2d Judges §§ 25, 86 et seq., 248 et seq. 

Number of changes of judge, statute limiting, 104 A.L.R. 
1494, 

Power of judge pro tempore or special judge, after expi- 
ration of period for which he was appointed, to entertain 
motion or assume further jurisdiction in case previously 
tried before him, 134 A.L.R. 1129. 

Place of holding sessions of trial court as affecting valid- 
ity of its proceedings, 18 A.L.R.3d 572. 

Power of successor or substituted judge, in civil case, to 
render decision or enter judgment on testimony heard by 
predecessor, 84 A.L.R.5th 399. 

48A C.J.S, Judges §§ 71, 738, 74, 98 to 185. 


Sec. 16. [District court; additional judges; redistricting. | 


The legislature may increase the number of district judges in any judicial district, and they shall 
be elected or appointed as other district judges for that district. At any session after the publica- 
tion of the census of the United States in the year nineteen hundred and twenty, the legislature 
may rearrange the districts of the state, increase the number thereof, and make provision for a 
district judge for any additional district. (As amended November 8, 1988.) 


The 1988 amendment, which was proposed by S.J.R. 
No. 1, § 1 (Laws 1988) and adopted at the general elec- 
tion held on November 8, 1988, by a vote of 203,509 for 
and 159,957 against, substituted "or appointed as other 
district judges for the district" for "as other district 
judges" at the end of the first sentence and "any session" 
for "its first session" near, the beginning of the second 
sentence and deleted "and at the first session after each 
United States census thereafter" following "in the year 
nineteen hundred and twenty" in the second sentence. 

Compiler's notes. — The number of judicial districts 
has been increased several times by the legislature. Sec- 
tion 34-6-1 NMSA 1978 now provides for and designates 
13 judicial districts; 34-6-4 to 34-6-16 NMSA 1978 specify 
the number of judges in each district. 

An amendment to this section, proposed by S.J.R. No, 2 
(Laws 1981), which would have substituted "appointed" 
for "elected" near the end of the first sentence, was sub- 
mitted to the people at the general election held on No- 
vember 2, 1982. It was defeated by a vote of 117,601 for 
and 139,643 against. 

Cross references. — For constitutional provision divid- 
ing state into judicial districts, see N.M. Const., art. VI, § 12. 

For designation of original judicial districts, see N.M. 
Const., art. VI, § 25. 

For present division of state into 13 judicial districts, 
and number of judges in each district, see 34-6-1, 34-6-4 to 
34-6-16 NMSA 1978. 
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Comparable provisions, — Idaho Const., art. V, § 11. 
Iowa Const., art. V, § 10; amendment 8. 

Montana Const., art. VII, § 6. 

Utah Const., art. VIII, § 6. 

Wyoming Const., art. V, § 21. 


ANNOTATIONS 


Concurrent terms. — Framers of the constitution 
intended for the terms of district judges to begin and 
end at the same time. State ex rel. Swope v, Mechem, 
1954-NMSC-011, 58 N.M. 1, 265 P.2d 336. 

District judges appointed pursuant to legislative ‘act 
increasing the number of judges in certain districts and 
elected in the first general election following their appoint- 
ment, held office not for six years from date of election, 
but only until expiration of the terms of all other district 
judges. State ex rel. Swope v. Mechem, 1954-NMSC-011, 58 
N.M. 1, 265 P.2d 336. 

Legislature has no power of appointment of dis- 
trict court judges by implication from this section. State 
ex rel, Swope v. Mechem, 1954-NMSC-011, 58 N.M. 1, 265 
P.2d 336. 

Procedure for filling new judgeship. — A law estab- 
lishing an additional judgeship creates a vacancy in that 
office as. of the date the post is to be filled, appointment 
to which is made pursuant to the constitution; a succes- 
sor to such appointed judge is to be elected at the general 
election following the appointment, and the term of office 
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for that individual is to end on the same date as all other Am. Jur, 2d, A.L.R. and C.J.S. references. — 46 Am. 
district judgeships, 1974 Op. Att'y Gen. No, 74-31. Jur. 2d Judges § 4. 
Law reviews, — For article, "Medical Malpractice Leg- 48A C.J.S. Judges § 8. 


islation in New Mexico," see 7 N.M. L, Rev. 5 (1976-77). 


Sec. 17. [District court; judges' compensation. | 


The legislature shall provide by law for the compensation of the judges of the district court. (As 
amended September 15, 1953.) 


The 19538 amendment to this section, which was during the term for which they were elected, 1979 Op. 
proposed by H.J.R. No. 16 (Laws 1958) and adopted at a Att'y Gen. No. 79-27. 
special election held on September 15, 1953, by a vote of District judge may not accrue vacation time, for 
13,611 for and 12,998 against, amended this section to which he may receive extra compensation upon the termi- 
provide that the compensation of district judges should nation of his employment, in addition to the salary, pro- 
be set by the legislature, Prior to amendment the section vided for by law. 1966 Op. Att'y Gen. No, 66-142. 
provided that each judge should receive an annual salary Law reviews. — For article, "Medical Malpractice Leg- 
of $4,500 payable quarterly. islation in New Mexico," see 7 N.M. L. Rev. 5 (1976-77), 
Cross references. — For salary of district court judges, Am. Jur. 2d, A.L.R. and C.J.S. references. — 46 Am. 
see 34-1-9 NMSA 1978. Jur, 2d Judges §§ 54 et seq. 
Comparable provisions. — Idaho Const., art. V, § 17. Widow or other relative of deceased judge, appropria- 
Iowa Const., amendment 21. tion of public funds for benefit of, as violation of constitu- 
Montana Const., art. VII, § 7. tional provision as to change in salary or extra compensa- 
Utah Const., art. VIII, § 14. tion, 121 A.L.R. 13817. 
Wyoming Const., art. V, § 17. i Operation of statute fixing salary on basis of popula- 


tion or at valuation of taxable property as contravening 
constitutional provision against increase or diminution of 


ANNOTATIONS salary during term, 139 A.L.R. 737. 
: } f ; Constitutional provision fixing or limiting salary of 
Compensation. — The salaries of the judges of consti- public officer as precluding allowance for expenses or dis- 
tutionally established courts are not subject to the consti- bursements, 5 A.L.R.2d 1182. 
tutional prohibition against an increase in compensation 48A C.J,S. Judges §§ 75 to 81, 84. 


Sec. 18. [Disqualification of judges or magistrates. | 


No justice, judge or magistrate of any court shall, except by consent of all parties, sit in any 
cause in which either of the parties are related to him by affinity or consanguinity within the de- 
gree of first cousin, or in which he was counsel, or in the trial of which he presided in any inferior 
court, or in which he has an interest. (As amended November 8, 1966.) 


The 1966 amendment, which was proposed by H.J.R. For disqualification of judge in proceedings where his 
No. 34, § 2 (Laws 1965) and adopted at the general elec- impartiality might be questioned, see Rule 21-400 NMRA, 
tion held on November 8, 1966, with a vote of 81,055 for 
and 26,317 against, amended this section by substituting ANNOTATIONS 
‘justice, judge or magistrate of aBY court’ for "judge of any Purpose of this section is to secure to litigants a fair 
court nor justice of the peace" and "are" for "shall be" pre- and impartial trial by an impartial and unbiased tribunal. 
ceding "related to him," and deleting "the trial of" preced- State ex rel. Bardacke v. Welsh, 1985-NMCA-028, 102 N.M. 
ing "any cause in which either of the parties." 592. 698 P.2d 462. 

Cross references, — For substitution of district. court Gadelottdiudicial!Conduct expands instances of 
judge for absent or disqualified supreme court justice, see disqualification. — The Code of Judicial Conduct sets 
N.M. Const., art. VI,86. : up an objective standard (now in Rule 21-400 NMRA) 

For selection of district judge pro tempore by parties geared to the appearance of justice, and, thus, expands the 
to cause in which district judge has been disqualified, see instances in which a judge should disqualify himself be- 
N.M. Const., art. VI, § 15. ; ‘ c yond those set out in this section. State ex rel, Bardacke v. 

For filing of affidavit of disqualification, see 38-3-10 Welsh, 1985-NMCA-028, 102 N.M. 592, 698 P.2d 462. 
NMSA 1978, NN eae : i State is "party" to criminal case and is entitled to 

For designation of district judge where judge has been file an affidavit of disqualification of a district judge. State 
excused or recused, see Rules 1-088 and 5-105 NMRA. ex rel. Tittmann v. Hay, 1936-NMSC-049, 40 N.M. 370, 60 

For peremptory challenge to and excusal of district P.2d 353. 
judge, see Rules 1-088.1 and 5-106 NMRA, "Interest". — "Interest" necessary to disqualify a judge 

For excusal, recusal, or disability of magistrate, see must be a present pecuniary interest in the result, or 
Rules 2-106 and 6-106. : - actual bias or prejudice, and not some indirect, remote, 
_ For excusal, recusal, or disability of metropolitan court speculative, theoretical or possible interest. State ex rel. 
judge, see Rules 3-106 and 7-106 NMRA. si Anaya v. Scarborough, 1966-NMSC-009, 75 N.M. 702, 410 

For disqualification or recusal of municipal court judge, P2d 732. 


see Rule 8-106 NMRA. 
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The "interest" which would disqualify a justice of the 
peace (now magistrate courts) from sitting on a case, or 
constitute a denial of due process of law, must be more 
than the indirect possibility of his interest in the costs as- 
sessed against one convicted of a misdemeanor. State v, 
Gonzales, 19839-NMSC-053, 43 N.M. 498, 95 P.2d 673. 

An "interest" necessary to disqualify a judge under 
this constitutional provision may be an actual bias or 
prejudice. United Nuclear Corp. v. General Atomic Co., 
1980-NMSC-094, 96 N.M. 155, 629 P.2d 231, 26 A.L.R. 
4th 705, appeal dismissed, 451 U.S. 901, 101 S. Ct. 1966, 
68 L. Ed. 2d 289 (1981). 

Disqualifying bias must have extrajudicial source, 
— To be disqualifying, the alleged bias and prejudice must 
stem from an extrajudicial source, and result in an opin- 
ion on the merits on some basis other than what the judge 
learned from his participation in the case. United Nuclear 
Corp. v. General Atomic Co., 1980-NMSC-094, 96 N.M. 
155, 629 P.2d 231, 26 A.L.R. 4th 705, appeal dismissed, 
451 U.S. 901, 101 S, Ct. 1966, 68 L. Ed, 2d 289 (1981), 

To be disqualifying, the alleged bias and prejudice must 
stem from an extrajudicial source and must result in a 
decision on a personal bias, not on what the judge learned 
from sitting in the particular case. State ex rel. Bardacke 
v. Welsh, 1985-NMCA-028, 102 N.M, 592, 698 P.2d 462, 

Disqualification of judge on _ constitutional 
grounds is a substantive right; and except by con- 
sent of all parties, a judge is disqualified to sit in the trial 
of a case if he comes within any of the grounds for dis- 
qualification named in the constitution. Beall v. Reidy, 
1969-NMSC-092, 80 N.M. 444, 457 P.2d 376. 

Prejudiced or biased judge would deprive party 
of due process of law. Beall v. Reidy, 1969-NMSC-092, 80 
N.M. 444, 457 P.2d 376. 

Appeal not adequate remedy. — Requiring peti- 
tioner to stand trial before biased or prejudiced judge and 
then, if convicted, attempt to gain reversal, does not con- 
form to adequate remedy. State ex rel. Anaya v. Scarbor- 
ough, 1966-NMSC-009, 75 N.M. 702, 410 P.2d 732. 

Section does not contain absolute disqualifica- 
tion, but confers a right upon litigants which they 
might either exercise or waive by consent. Midwest Royal- 
ties, Inc. v. Simmons, 1956-NMSC-084, 61 N.M. 399, 301 
P.2d 334. 

Judge not disqualified in absence of action by 
party affected. — Where judge, before appointment, had 
been a member of a firm which had filed answers for sev- 
eral defendants in a quiet title action, and the plaintiffs 
attorney indicated that he would be disqualified, but no 
action was ever taken to disqualify the judge, the action 
of the judge in dismissing the action as to several defen- 
dants after a lapse of several years was not outside such 
judge's jurisdiction as the judge was not disqualified. Mid- 
west Royalties, Inc. v. Simmons, 1956-NMSC-084, 61.N.M. 
399, 301 P.2d 334. 

Procedure for disqualification. — If a litigant 
chooses to avail himself of his constitutional right, then 
procedure requires that some motion, objection or other 
appropriate remedy be invoked calling the grounds of 
disqualification to the court's attention and demanding 
a ruling thereon. Midwest Royalties, Inc. v. Simmons, 
1956-NMSC-084, 61 N.M. 399, 301 P.2d 334. 

Affidavit of disqualification, — Laws 1933, ch, 184 
(38-3-10 NMSA 1978), relating to the filing of an affidavit 
of disqualification, does not violate this provision. State 
ex rel. Hannah v. Armijo, 1933-NMSC-087, 38 N.M. 73, 28 
P.2d 511. 

Time for filing affidavit. — Trial court's refusal to 
honor disqualification affidavit filed two days before trial 
held proper. State v, Sanchez; 1954-NMSC-010, 58 N.M. 
77, 265 P.2d 684. 

Disqualifications named in this section may be 
waived by the parties, as may the disqualification for 
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prejudice under Laws 1933, ch. 184 (38-3-10 NMSA 1978), 
either by implication or specific act of the party having a 
right to rely on the statute. State ex rel. Lebeck v. Chavez, 
1941-NMSC-016, 45 N.M. 161, 113 P.2d 179. 

This provision does not contain an absolute disqualifi- 
cation, but confers a right on a litigant which he may ei- 
ther exercise or waive by consent; in the instant case, de- 
fendant not only waived right to disqualify the sentencing 
judge (who had been the district attorney who prosecuted 
defendant in the original proceedings), but actually agreed 
that he should preside. State v. Miller, 1968-NMSC-103, 
79 N.M. 392, 444 P.2d 577, cert. denied, 394 U.S. 1002, 89 
S. Ct. 1597, 22 L. Ed. 2d 779 (1969). 

The constitutional right to disqualify a judge may be 
waived. State v. Lucero, 1986-NMCA-085, 104 N.M. 587, 
725 P.2d 266. 

Presumption of bias. — A judge is presumptively par- 
tial or biased if he is related to any party to the proceeding, 
if he has served as counsel or presided as a judge in the trial 
of the cause in a lower court or if he has a pecuniary inter- 
est. State ex rel. Anaya v, Scarborough, 1966-NMSC-009, 
75 N.M. 702, 410 P.2d 732; State ex rel. Hannah v. Armijo, 
1933-NMSC-087, 38 N.M. 73, 28 P.2d 511. 

Hostility. — A person charged with a crime should not 
be required to proceed to trial before a presiding judge 
who has openly expressed animosity or hostility. State ex 
rel, Anaya v. Scarborough, 1966-NMSC-009, 75 N.M. 702, 
410 P.2d 732. 

Participation in plea bargaining. — Defendant 
should not be required to face trial before a judge who has 
participated in any manner in efforts to get him to plead 
guilty. State ex rel. Anaya v. Scarborough, 1966-NMSC-009, 
75 N.M. 702, 410 P.2d 732. 

Relationship to attorney working for contingent 
fee. — An attorney for a cause on a contingent fee ba- 
sis was interested pecuniarily in outcome of the case, and . 
was a party to the extent that such interest disqualified 
his father from sitting as judge. Defendant did not waive 
such constitutional disqualification where neither he nor 
his attorney knew of other attorney's interest until after 
trial. Tharp v. Massengill, 1933-NMSC-105, 38 N.M. 58, 
28 P.2d 502. 

Judge's relatives having ties to victim and dis- 
trict attorney. — Recusal of the judge at a murder trial 
was not required where the judge's brother-in-law was the 
attorney representing the victim's family in a wrongful 
death action against defendant and the judge's son was 
employed as a law clerk by the district attorney. State v. 
Fero, 1987-NMSC-008, 105 N.M. 339, 732 P.2d 866. 

Judge prohibited from trying case. — To require peti- 
tioner to go to trial for first degree murder before judge who | 
held him in contempt at a hearing with no foundation or ba- 
sis in law would be grossly improper; and under supreme 
court's power of superintending control, alternative writ of 
prohibition would be made permanent. State ex rel. Anaya 
v. Scarborough, 1966-NMSC-009, 75 N.M. 702, 410 P.2d 782. 

Respondent judge was not disqualified for ex- 
pressing opinion that state could make out a prima fa- 
cie case of first-degree murder after reading preliminary 
hearing transcript in connection with motion by petitioner 
that he be admitted to bail. State ex rel. Anaya v. Scarbor- 
ough, 1966-NMSC-009, 75 N.M. 702, 410 P.2d 732. 

Newspaper articles insufficient to warrant dis- 
qualification, — The possible effect of newspaper articles 
which discuss the impact of a judgment for one party is 
the very type of indirect, remote, speculative, theoretical 
or possible interest which is not sufficient to warrant dis- 
qualification. United Nuclear Corp. v. General Atomic Co., 
1980-NMSC-094, 96 N.M. 155, 629 P.2d 231, appeal dis- 
missed, 451 U.S. 901, 101 S. Ct. 1966, 68 L. Ed. 2d 289 (1981), 

Refusal to disqualify proper where bias not es- 
tablished. — Where a movant has failed to meet its 
burden of establishing that the judge has a personal or 
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extrajudicial bias or prejudice against it, the judge's re- 
fusal to disqualify himself is proper. United Nuclear Corp. 
v. General Atomic Co., 1980-NMSC-094, 96 N.M. 155, 629 
P.2d 231, appeal dismissed, 451 U.S. 901, 101 S. Ct, 1966, 
68 L, Ed. 2d 289 (1981). 

Municipal judge can be disqualified. — Police judge 
disqualified hereunder may not preside at trial absent 
consent of all parties thereto. State ex rel. Miera v. Chavez, 
1962-NMSC-097, 70 N.M. 289, 373 P.2d 538, 

Disqualification of small claims judge. — Former 
34-8-7 NMSA 1978, relating to transfer of case to district 
court upon disqualification of small claims court judge, 
was a statutory declaration of this section; court's atten- 
tion must be directed to a specific constitutional ground 
for disqualification. Stein v. Speer, 1973-NMSC-070, 85 
N.M. 418, 512 P.2d 1254. 

Application to quasi-judicial decision makers, — 
County commissioners are subject to the kinship-based 
disqualification of Article VI, Section 18 of the constitu- 
tion of New Mexico when they sit in a quasi-judicial 
capacity. Los Chavez Cmty. Ass'n v. Valencia Cnty., 
2012-NMCA-044, 277 P.3d 475. 

Application to county commissioners in hearing 
zone change applications. — Where landowners ap- 
plied to the county commission for a zone change; one of 
the county commissioners was a first cousin to one of the 
landowners and the county commissioner refused to re- 
cuse from voting on the application, the kinship-based dis- 
qualification in Article VI, Section 18 of the constitution 
of New Mexico applied to the county commissioner and 
the participation of the county commission in the adjudi- 
cation of the zone change denied petitioners, who opposed 
the zone change, due process. Los Chavez Cmty, Ass'n v, 
Valencia Cnty,, 2012-NMCA-044, 277 P.3d 475. 

Sale of grant lands not void. — A district judge's ap- 
proval of a sale of common lands of Tecolote land grant is 
not void, although the judge is disqualified as a relative 
of the purchaser. Kavanaugh v. Delgado, 1930-NMSC-066, 
35 N.M. 141, 290 P. 798. 

Conservancy District Act. — Laws 1927, ch. 45, 
§ 201 (73-14-4 NMSA 1978), providing that a judge shall 
not be disqualified by reason of holding land benefited by 
a conservancy district, does not of itself make the act vio- 
lative of this section. Gutierrez v. Middle Rio Grande Con- 
servancy Dist., 1929-NMSC-071, 34 N.M. 346, 282 P. 1, 70 
A.L.R. 1261, cert. denied, 280 U.S, 610, 50 S. Ct. 158, 74 L. 
Ed. 653 (1930). 

Assistance of counsel. — Where defendant was aware 
that the judge who resentenced him had been prosecuting 
attorney at original proceedings, had been so informed 
by both the judge and his attorneys and had specifically 
consented to having the judge sit in the case, he could 
not claim in post-conviction proceedings that he was de- 
nied adequate assistance of counsel in the matter. State v. 
French, 1970-NMSC-159, 82 N.M. 209, 478 P.2d 537. 

This provision is self-executing; the right to dis- 
qualify hereunder does not depend upon statutory enact- 
ment. 1970 Op. Att'y Gen. No. 70-100. 

Disqualification on grounds named herein is ap- 
parently not automatic. 1970 Op. Att'y Gen. No. 70-100. 

Time of filing affidavit. — To disqualify a judge, the 
affidavit of disqualification called for in 38-3-10 NMSA 
1978 must be filed before the court has acted judicially 
upon a material issue; however, this might not be the case 
if the grounds for disqualification came to light during or 
after the hearing. 1975 Op. Att'y Gen. No. 75-28. 

It would subvert the judicial and administrative process 
to allow disqualification of a judge or board member based 
on impartiality, if a person before a tribunal could file an 
affidavit of disqualification after the judge or board mem- 
bers had heard the case. 1975 Op. Att'y Gen. No. 75-28. 

Municipal or police judge can be disqualified. 
1959-60 Op. Att'y Gen. No. 59-207. 
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A municipal judge may be disqualified by any of the 
parties to a proceeding before him, if any of the grounds 
mentioned herein are present. 1970 Op. Att'y Gen. No. 70- 
100. 

Municipal judge can be disqualified only under 
this section. — A municipal judge cannot be disqualified 
under a statute providing for the disqualification of other 
types of judges, and in absence of a statute providing 
specifically for disqualification of municipal judges, there 
can be no disqualification of such judges except by. way of 
the constitution; however, certain duties have been made 
obligatory on all judges by supreme court's adoption of 
canons of ethics, 1970 Op. Att'y Gen. No. 70-100. 

Law reviews. — For survey, "Children's Court Practice 
in Delinquency and Need of Supervision Cases Under the 
New Rules," see 6 N.M. L. Rev. 331 (1976). 

For annual survey of New Mexico law relating to civil 
procedure, see 12 N.M. L. Rev. 97 (1982). 

For annual survey of New Mexico law relating to civil 
procedure, see 13 N.M. L. Rev. 251 (1983). 

For article, "Separation of Powers and the Judicial Rule- 
Making Power in New Mexico: The Need for Prudential 
Restraints," see 15 N.M. L. Rev. 407 (1985). 

For annual survey of New Mexico law of civil procedure, 
19 N.M. L. Rev. 627 (1990). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 46 Am. 
Jur, 2d Judges §§ 86 et seq., 123, 137, 146, 149, 172, 175, 
A NT : 

48A C.J.S, Judges §§ 99, 107 to 129. 

Constitutionality of statutes making mere filing of af- 
fidavit of bias or prejudice sufficient to disqualify judge, 5 
A.L.R, 1275, 46 A.L.R. 1179. 

Necessity as justifying action by judicial officer other- 
wise disqualified to act in particular case, 39 A.L.R. 1476. 

Right of judge not legally disqualified to decline to act 
in legal proceeding upon personal grounds, 96 A.L.R. 546. 

Constitutionality of statute which disqualifies judge 
upon peremptory challenge, 115 A.L.R, 855. 

Modification of decree of divorce, statute providing for 
change of judge on ground of bias or prejudice as appli- 
cable to proceedings for, 148 A.L.R., 411. 

Disqualification of judge in pending case as subject to 
revocation or removal, 162 A.L.R. 641. 

Relationship of judge to one who is party in an official or 
representative capacity as disqualification, 10 A.L.R.2d 1307. 

Mandamus as remedy to.compe! assertedly disqualified 
judge to recuse himself or to certify his disqualification, 45 
A.L.R.2d 937, 56 A.L.R. Fed, 494. 

Relationship to attorney as disqualifying judge, 50 
A.L.R.2d 143, 

Disqualification of judge in proceedings to punish con- 
tempt against or involving himself or court of which he is 
a member, 64 A.L.R.2d 600, 37 A.L.R.4th 1004. 

Time for asserting disqualification of judge, and waiver 
of disqualification, 73 A.L.R.2d 1238. 

Propriety and permissibility of judge engaging in prac- 
tice of law, 89 A.L.R.2d 886. 

Intervenor's right to disqualify judge, 92 A.L.R.2d 1110. 

Disqualification of judge for having decided different 
case against litigant, 21 A.L.R.3d 1369. 

Disqualification of judge on ground of being a witness in 
the case, 22 A.L.R.3d 1198. 

Disqualification of judge for bias against counsel for liti- 
gant, 23 A.L.R.3d 1416. 

Disqualification of judge because of his or another's 
holding or owning stock in corporation involved in litiga- 
tion, 25 A.L.R.3d 1331. 

Disqualification of original trial judge to sit on retrial 
after reversal or mistrial, 60 A.L.R.3d 176. 

State's right to file affidavit disqualifying judge for bias 
or prejudice, 68 A.L.R.3d 509. 

Constitutional restrictions on nonattorney acting as 
judge in criminal proceedings, 71 A.L.R.3d 562. 
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Fine, penalty or forfeiture imposed upon defendant, dis- 
qualification of judge or one acting in judicial capacity by 
pecuniary interest in, 72 A.L.R.3d 375. 

Membership in fraternal or social club or order af- 
fected by case as a ground for disqualification of judge, 75 
A.L.R.3d 1021. 

IlIness or incapacity of judge, prosecuting officer or 
prosecution witness as justifying delay in bringing ac- 
cused speedily to trial in state cases, 78 A.L.R.3d 297. 

Disqualification of judge because of assault or threat 
against him by party or person associated with party, 25 
A.L.R.4th 923. 


CONSTITUTION OF THE STATE OF NEW MEXICO 


Art. VI, § 21 


Disqualification of judge because of political association 
or relation to attorney in case, 65 A.L.R.4th 73. 

Disqualification of judge for bias against counsel for liti- 
gant, 54 A.L.R.5th 575. 

Prior representation or activity as prosecuting attorney 
as disqualifying judge from sitting or acting in criminal 
case, 85 A.L.R.5th 471. 

Laws governing judicial recusal or disqualification in 
state proceeding as violating federal or state constitution, 
91 A.L.R.5th 487. 

Disqualification of judge under 28 U.S.C.A. § 455(b)(4), 
providing for disqualification where judge has financial or 
other interest in proceeding, 163 A.L.R. Fed. 575. 


Sec. 19. [Ineligibility of justices or judges for nonjudicial offices. | 


No justice of the supreme court, judge of the court of appeals, judge of the district court or judge 
of a metropolitan court, while serving, shall be nominated, appointed or elected to any other office 
in this state except a judicial office. (As amended November 8, 1988.) 


The 1988 amendment, which was proposed by S.J.R. 
No. 1, § 1 (Laws 1988) and adopted at the general elec- 
tion held on November 8, 1988, by a vote of 203,509 for 
and 159,957 against, substituted the present provisions 
for the former provisions which read "No judge of the su- 
preme or district courts shall be nominated or elected to 
any other than a judicial office in this state." 

Cross references. — For governor's appointive and 
removal power, including interim appointees, see N.M, 
Const., art. V, § 5. 

For division of state into judicial districts with judge 
chosen for each district, see N.M. Const., art. VI, § 12. 

For magistrate districts and selection of magistrates, 
see N.M. Const., art. VI, § 26. 


ANNOTATIONS 


Chairman of municipal consolidation commis- 
sion. — The appointment, under authority of the Joint 
Powers Agreements Act (11-1-1 to 11-1-7 NMSA 1978), of 
a district judge to be chairman of a joint commission for 
consolidation of two municipalities does not contravene 
this section; there is no incompatibility between the two 
positions, and the fact that some day an action of the com- 
mission might be before a court was not enough to make 
the positions incompatible. 1968 Op. Att'y Gen. No. 68-67. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 46 Am. 
Jur. 2d Judges § 44 et seq. 

48A C.J.S. Judges §§ 31, 48; 67 C.J.S. Officers and pate 
Employees §§ 27, 28, 32. 


Sec. 20. [Style of writs and processes. | 


All writs and processes shall issue, and all prosecution shall be conducted in the name of "The 


State of New Mexico." 


Cross references. — For rule relating to process and 
service thereof, see Rule 1-004 NMRA. 

For writs issued by district court, see Rule 1-065 NMRA. 

Comparable provisions. — Iowa Const., art. V, § 8. 

Wyoming Const., art. V, § 15. 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references, aad 62B 
Am. Jur. 2d Process §§ 66 to 104. 


Who is "person of suitable age and discretion" under 
statutes or rules relating to substituted service of process, 
91 A.L.R.3d 827. 

72 C.J.S. Process §§ 11, 13. 


Sec. 21. [Judges as conservators of the peace; preliminary 
examinations in criminal cases.] 


Justices of the supreme court, in the state, and district judges and magistrates, in their respec- 
tive jurisdictions, shall be conservators of the peace. District judges and other judges or mag- 
istrates designated by law may hold preliminary examinations in criminal cases. (As:amended 


November 8, 1966.) 


The 1966 amendment, which was proposed by HwWJ.R. 
No. 34, § 3 (Laws 1965) and adopted at the general elec- 
tion held on November 8; 1966; with a vote of 81,055 for 


and 26,317 against, amended this section, substituting 
"and district judges ...jurisdictions" for "district judges 
in their respective districts and justices of the peace in 
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their respective counties" and "other judges or magis- 
trates designated by law" for "justices of the peace." 

Cross references. — For right to preliminary hear- 
ing of one held on an information, see N.M. Const., art. 
I, § 14. 

For preliminary hearing procedure, see Rules 5-302, 6- 
202, and 7-202 NMRA. 

Comparable provisions. — Iowa Const., art. V, § 7. 


ANNOTATIONS 


Driving while intoxicated was breach of the 
peace, over which justice of the peace had jurisdiction. 
State v. Rue, 1963-NMSC-090, 72 N.M. 212, 382 P.2d 697. 
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Power of nonresident judge to hold preliminary 
hearing. — Nonresident judge who sits at request of a 
resident judge is vested with all the latter's powers, in- 
cluding that of holding preliminary hearings. State v. En- 
cinias, 1949-NMSC-044, 53 N.M. 343,:208 P.2d 155, 

Payment of autopsies with court funds. — The dis- 
trict courts are constitutionally designated as conserva- 
tors of the peace. As such, and when autopsies are war- 
ranted in pursuit of that design, district court funds may 
be disbursed in payment of autopsies, on proper approval. 
1957-58 Op. Att'y Gen. No. 58-83. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 46 Am. 
Jur. 2d Judges § 22. 

48A C.J.S. Judges § 53. 


Sec. 22. [County clerk as district and probate court clerk. |] 


Until otherwise provided by law, a county clerk shall be elected in each county who shall, in the 
county for which he is elected perform all the duties now performed by the clerks of the district 


courts and clerks of the probate courts. 


Comparable provisions, — Idaho Const., art. V, § 16. 

Compiler's notes. — Laws 1968, ch. 69, § 20 (34-6-19 
NMSA 1978) provides for appointment of a clerk for each 
county of a judicial district and for appointment of deputy 
clerks as needed. 


ANNOTATIONS 


Certification of transcript. — A transcript of judg- 
ment may properly be certified by a county clerk unless a 
statutory change of designation has been made. Cannon 
v. First Nat'l Bank, 1930-NMSC-087, 35 N.M. 198, 291 
P. 924, 

Powers of county clerk. — The county clerk succeed- 
ing to the offices of clerk of the district court and the pro- 
bate clerk, pursuant to this section, could perform all du- 
ties and exercise all powers formerly devolving upon the 
court clerks, including the taking of acknowledgments, 
1914 Op. Att'y Gen. No. 14-1442. 

County clerk was entitled to salary specified by 
law but not to additional compensation for performing du- 
ties of clerk of district court, but deputy could be employed 
if duties required it. 1931-32 Op. Att'y Gen, No. 31-241. 


Sec. 23. [Probate court.] 


Probate files. — As probate clerk, the county clerk is 
required to keep a record of decedents' estates and other 
probate matters; there is no statutory provision for the 
storage of such probate files at a place other than the 
county clerk's office. 1961-62 Op. Att'y Gen. No. 61-127; 
see also, 34-7-20 and 34-7-21 NMSA 1978. 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 15A 
Am, Jur. 2d Clerks of Court §§ 1, 2, 21, 28. 

Per diem compensation of court clerks, 1 A.L.R. 280, 

Civil service laws as applicable to court clerks, 14 A.L.R. 
637. ; 

Assistance, right of clerk of court to issue writs of, 21 
A.L.R. 357. 

Money paid to clerk of court by virtue of his office, li- 
ability for, 59 A.L.R. 60. 

Records, discretion of clerk as to permitting examina- 
tion or use of, by abstractor or insurer of title, 80 A.L.R. 
773. . 

Removal of clerk, court's power as to, 118 A.L.R. 171. 

Liability of county clerk or prothonotary, or surety on 
bond, for negligent or wrongful acts of deputies or assis- 
tants, 71 A.L.R.2d 1140. 

21C.J.S. Courts §§ 249 to 255. 


A probate court is hereby established for each county, which shall be a court of record, and, until 
otherwise provided by law, shall have the same jurisdiction as heretofore exercised by the probate 
courts of New Mexico and shall also have jurisdiction to determine heirship with respect to real 
property in all proceedings for the administration of decedents' estates. The legislature shall have 
power from time to time to confer upon the probate court in any county in this state jurisdiction 
to determine heirship in all probate proceedings, and shall have power also from time to time to 
confer upon the probate court in any county in this state general civil jurisdiction coextensive with 
the county; provided, however, that such court shall not have jurisdiction in civil causes in which 
the matter in controversy shall exceed in value three thousand dollars ($3,000.00) exclusive of 
interest and cost; nor in any action for malicious prosecution, slander and libel; nor in any action 
against officers for misconduct in office; nor in any action for the specific performance of contracts 
for the sale of real estate; nor in any action for the possession of land; nor in any matter wherein 
the title or boundaries of land may be in dispute or drawn in question, except as title to real prop- 
erty may be affected by the determination of heirship; nor to grant writs of injunction, habeas 
corpus or extraordinary writs. Jurisdiction may be conferred upon the judges of said court to act 
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as examining and committing magistrates in criminal cases, and upon said courts for the trial of 
misdemeanors in which the punishment cannot be imprisonment in the penitentiary, or in which 
the fine cannot be in excess of one thousand dollars ($1,000). A jury for the trial of such cases shall 
consist of six men. The legislature shall prescribe the qualifications and fix the compensation of 
probate judges. (As amended September 20, 1949.) 


The 1949 amendment, which was proposed by 
S.J.R. No. 138 (Laws 1949) and adopted at the special 
election held on September 20, 1949, by a vote of 16,649 
for and 10,771 against, amended this section to provide 
for jurisdiction in the probate courts to determine heir- 
ship with respect to real property in proceedings for ad- 
ministration of decedents' estates, to provide that the 
legislature would prescribe the qualifications and fix 
the compensation of probate judges and to delete a pro- 
vision relating to transfer of cases in which the probate 
judge was disqualified. Prior to amendment this section 
read: "A probate court is hereby established for each 
county, which shall be a court of record, and, until oth- 
erwise provided by law, shall have the same jurisdiction 
as is now exercised by the probate courts of the Terri- 
tory of New Mexico. The legislature shall have power 
from time to time to confer upon the probate court in 
any county in this state, general civil jurisdiction coex- 
tensive with the county; provided, however, that such 
court shall not have jurisdiction in civil causes in which 
the matter in controversy shall exceed in value one 
thousand dollars, exclusive of interest; nor in any action 
for malicious prosecution, divorce and alimony, slander 
and libel; nor in any action against officers for miscon- 
duct in office; nor in any action for the specific perfor- 
mance of contracts for the sale of real estate; nor in 
any action for the possession of land; nor in any matter 
wherein the title or boundaries of land may be in dis- 
pute or drawn in question; nor to grant writs of injunc- 
tion, habeas corpus or extraordinary writs. Jurisdiction 
may be conferred upon the judges of said court to act 
as examining and committing magistrates in criminal 
cases, and upon said courts for the trial of misdemean- 
ors in which the punishment cannot be imprisonment 
in the penitentiary, or in which the fine cannot be in 
excess of one thousand dollars, A jury for the trial of 
such cases shall consist of six men. 

“Any civil or criminal case pending in the probate 
court, in which the probate judge is disqualified, shall 
be transferred to the district court of the same county 
for trial." 

Cross references. — For salaries of probate judges, 
determined according to county classifications, see 4-44-1 
NMSA 1978 et seq. 

For Uniform, Probate Code, see Chapter 45 NMSA 
1978, 


ANNOTATIONS 


"Otherwise provided by law". — Phrase "until oth- 
erwise provided by law" means that the legislature has 
power to modify or alter the particular exercise of probate 
jurisdiction; included within this grant is power to confer 
concurrent probate jurisdiction upon the district courts. 
In re Will of Hickok, 1956-NMSC-035, 61 N.M. 204, 297 
P.2d 866, 

Probate jurisdiction alterable. — Under this sec- 
tion it was not intended that the probate jurisdiction of 
these courts should remain frozen, but the legislature 
may alter, limit or extend jurisdiction of probate courts 
over all matters which by the English law and general 
law of this country are from their nature classed gen- 
erally as within their probate jurisdiction, Dunham v. 
Stitzberg, 1948-NMSC-037, 53 N.M. 81, 201 P.2d 1000, 
overruled by In re Conley's Will, 1954-NMSC-112, 58 
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N.M. 771, 276 P.2d 906, superseded by statute, In re 
Estate of Harrington, 2000-NMCA-058, 129 N.M. 266, 5 
P.3d 1070. 

Probate jurisdiction not necessarily exclusive. — 
In view of this section and the fact that probate proceed- 
ings are special in their nature and creatures of statute, 
word "exclusive" should not be read into provisions of this 
section relating to probate court jurisdiction. Jn re Will of 
Hickok, 1956-NMSC-035, 61 N.M. 204, 297 P.2d 866. 

Determination of heirship by district courts 
constitutional. — Former 16-3-20, 1953 ‘Comp., was 
not constitutionally objectionable hereunder in provid- 
ing that district courts should have power to determine 
heirship in probate or administrative proceedings. In re 
Will of Hickok, 1956-NMSC-035, 61 N.M. 204, 297 P.2d 
866. 

Scope of proviso concerning title or boundaries of 
land. — Proviso touching denial of jurisdiction in matters 
wherein title or boundaries of land are in dispute is a limi- 
tation on future legislative action relative to conferring 
additional civil jurisdiction on probate courts; it does not 
amount to a present grant of exclusive original jurisdic- 
tion in district courts on such matters. In re Conley's Will, 
1954-NMSC-112, 58 N.M. 771, 276 P.2d 906, superseded 
by statute, In re Estate of Harrington, 2000-NMCA-058, 
129 N.M. 266, 5 P.3d 1070. 

No jurisdiction in probate courts to try title to 
property. — Probate courts have no jurisdiction to try 
or determine title to either real or personal property 
as between an estate or heirs and devises on the one 
hand and strangers to the estate on the other; this ju- 
risdiction is vested exclusively in the district court. In 
re Conley's Will, 1954-NMSC-112, 58 N.M. 771, 276 
P.2d 906, superseded by statute, In re Estate of Har- 
rington, 2000-NMCA-058, 129 N.M. 266, 5 P.3d 1070; 
McCann v. McCann, 1942-NMSC-051, 46 N.M. 406, 129 
P.2d 646, 

Where a widow was incidentally an heir but her claim 
to one-half of the property involved was not the claim of 
an heir in administration, but was a claim arising un- 
der the community property system, the probate court 
was without jurisdiction to try her controverted claim 
of title to one-half the real estate involved as her share 
of the community. In re Conley's Will, 1954-NMSC-112, 
58 N.M, 771, 276 P.2d 906, superseded by statute, In re 
Estate of Harrington, 2000-NMCA-058, 129 N.M. 266, 5 
P.3d 1070. 

Constitutional amendment of 1949 is self- 
implementing. Jn re Conley's Will, 1954-NMSC-112, 58 
N.M. 771, 276 P.2d 906, superseded by statute, Jn re Es- 
tate of Harrington, 2000-NMCA-058, 129 N.M. 266, 5 P.3d 
1070. 

Admission of wills to probate is primary func- 
tion of probate courts, both in territorial days and 
since statehood, without notice taken of whether 
the property disposed of be real or personal estate. 
Humphries v. Le Breton, 1951-NMSC-029, 55 N.M. 247, 
230 P.2d 976. 

Declaration of heirship. — A declaration of heirship 
is the declaration of a status, that the decedent is who 
he was and was known to be; and a probate court can, 
by its determination of heirship, finally settle the own- 
ership of a decedent's estate, both real and personal. In 
re Conley's Will, 1954-NMSC-112, 58 N.M. 771, 276 P.2d 
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906, superseded by statute, In re Estate of Harrington, Contempt, power to punish for contempt, 8 A.L.R. 1551, 
2000-NMCA-058, 129 N.M. 266, 5 P.3d 1070. 54 A.L.R. 322, 73 A.L.R. 1187. 

Attack on decree of heirship. — A decree of the pro- Mandamus against probate courts, to compel surrogate 
bate court determining heirship, made without personal to require witness to testify or produce documents, 41 
or constructive service of process upon ascertainable rela- A.L.R. 436, 
tives of deceased, is open to direct or collateral attack. Probate court, corepresentatives in, suits between, 63 
Harlan v. Sparks, 125 F.2d 502 (10th Cir, 1942), A.L.R, 455. 

Claim against administrator. — District courts had Attorney's fees, allowance for in suit to remove estate 
no original jurisdiction to allow a claim against an admin- from probate court, 79 A.L.R. 532, 142 A.L.R. 1459. 
istrator and surety on his bond, where probate court had Jurisdiction to grant relief from election as to taking 
jurisdiction and claim had been filed, allowed and paid under will, 81 A.L.R. 760, 71 A.L.R.2d 942. 
in part, and no appeal was taken from action of probate Jurisdiction to determine title when personal represen- 
court, and where complaint neither alleged grounds for tative claims in own right, 90 A.L.R. 134. 
nor prayed for equitable relief, but asked only a money Jurisdiction, guardianship court's exclusive, as against 
judgment. Michael v. Bush, 1921-NMSC-011, 26 N.M. 612, execution, attachment, etc., 92 A.L.R. 919. 

195 P. 904. Mandamus against probate courts, to compel approval 

Appointment of administrator is void when will of bonds, 92 A.L.R. 1211. 
on file names executors. Baca v. Buel, 1922-NMSC-062, Compromise of liquidated contract claim or money judg- 
28 N.M, 225, 210 P. 571. ment, power of court to authorize or approve, 155 A.L.R. 

Tort claims not covered. — Statutes providing for fil- 201, 
ing of claims in the probate court, the serving of a copy Removal of child from state pending proceedings for 
and a notice of hearing and a presentment thereof to the custody as defeating jurisdiction to award custody, 171 
probate court did not cover tort claims. Frei v. Brownlee, A.L.R. 1405. 
1952-NMSC-099, 56 N.M. 677, 248 P.2d 671, Jurisdiction of court to award custody of child domiciled 

Compensation. — The salaries of the judges of consti- in state but physically outside of it, 9 A.L.R.2d 434. 
tutionally established courts are not subject to the consti- Nonresidence as affecting one's right to custody of child, 
tutional prohibition against an increase in compensation 15 A.L.R.2d 432. 
during the term for which they were elected. 1979 Op. Jurisdiction of suit involving trust as affected by loca- 
Att'y Gen. No. 79-27. tion of res, residence of parties to trust, service and ap- 

Law reviews. — For article, "Medical Malpractice Leg- pearance, 15 A.L.R.2d 610. 
islation in New Mexico," see 7 N.M. L. Rev. 5 (1976-77). Appealability of order, of court possessing probate juris- 

For survey, "Article VII.of the New Probate Code: In diction, allowing or denying tardy presentation of claim to 
Pursuit of Uniform Trust Administration," see 6 N.M. L. personal representative, 66 A.L.R.2d 659. 

Rev, 218 (1976). 21 C.J.S. Courts § 76. 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 20 Am. 
Jur. 2d Courts § 69. 


Sec. 24. [District attorneys. ] 


There shall be a district attorney for each judicial district, who shall be learned in the law, and 
who shall have been a resident of New Mexico for three years next prior to his election, shall be 
the law officer of the state and of the counties within his district, shall be elected for a term of four 
years, and shall perform such duties and receive such salary as may be prescribed by law. 

The legislature shall have the power to provide for the election of additional district attorneys 
in any judicial district and to designate the counties therein for which the district attorneys shall 
serve; but no district attorney shall be elected for any district of which he is not a resident. 


Cross references. — For statutory provisions relating Admission to practice, or qualification to be admitted, is 
to district attorneys, see 36-1-1 NMSA 1978 et seq. no less a requirement for district attorneys than is true of 
supreme court justices; the only difference is that district 
ANN attorneys need not have had the actual practice required 
Reon in N.M. Const., art. VI, § 8. State ex rel. Chavez v. Evans, 
"Learned in the law" and being a "licensed attor- 1968-NMSC-167, 79 N.M. 578, 446 P.2d 445, 39 A.L.R.3d 290. 
ney" are synonymous. State ex rel. Chavez v. Evans, This article makes district attorney the law officer 
1968-NMSC-167, 79 N.M. 578, 446 P.2d 445, 39 A.L.R.3d 290, of the counties of his district. State ex rel. Board of Cnty. 
“Learned in the law" was an expression well known and Comm'rs v. Board of Cnty. Comm'rs, 1954-NMSC-124, 59 
understood when the constitution was drafted, and as in- N.M. 9, 277 P.2d 960. 
terpreted, the meaning is the same as "licensed attorney", District attorney is judicial officer'in the sense in 
the term used in N.M. Const., art. V, § 3, referring to quali- which those words are used in law relating to bribery of 
fications for office of attorney general. State ex rel. Chavez officers, The office is created and its duties are broadly de- 
v, Evans, 1968-NMSC-167, 79 N.M. 578, 446 P.2d 445, 39 fined by this section of the constitution. It was evidently 
A.L.R.3d 290. intended by the constitutional convention to classify the 
Admission to practice law before the highest courts of office as judicial, since this article establishes the judicial 
a state amounts to a determination, prima facie at least, department, State v. Collins, 1922-NMSC-063, 28 N.M. 
that an individual is learned in the law, and in the absence 230, 210 P. 569. 
of such admission, a person is presumptively not learned Attorney general and district attorneys may ap- 
in the law. State ex rel. Chavez v, Evans, 1968-NMSC-167, pear as relators on behalf of state, State ex rel. McCulloh 
79 N.M. 578, 446 P.2d 445, 39 A.L.R.3d 290. ° v. Polhemus, 1947-NMSC-038, 51 N.M. 282, 183 P.2d 153. 
387 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


Art. VI, § 24 


Authority to file action. — Suit on behalf of state to 
recover salary paid to state highway commission (state 
transportation commission) chairman could be filed 
by district attorney. State ex rel. Attorney Gen. v. Reese, 
1967-NMSC-172, 78 N.M. 241, 430 P.2d 399. 

Services to county commissioners. — There are 
no legal services that can be rendered by a district at- 
torney for the board of county commissioners for which 
he may exact extra compensation; the very act of advising 
the board with respect to the validity of a contract was 
an official act, required of his office. Hanagan v. Board 
of County Comm'rs, 1958-NMSC-053, 64 N.M. 1038, 325 
P.2d 282. | 

Appearance on appeal. — District attorney has au- 
thority to take an appeal, but it is the prerogative and 
duty of attorney general to brief the case and to present 
it in supreme court; district attorney may appear on ap- 
peal in a criminal case only by permission of the attor- 
ney general and in association with him. State v. Aragon, 
1950-NMSC-053, 55 N.M. 421, 234 P.2d 356. 

Compensation. — The district attorney is a state officer 
and is precluded from receiving fees, allowances or emolu- 
ments other than the salary provided by law. Until such 
law is enacted, he is not entitled to compensation, but it 
may date back to his induction into office. State ex rel. Ward 
v. Romero, 1912-NMSC-011, 17.N.M. 88, 125 P. 617. 

Under Laws 1917, ch. 18 (since repealed), salary of a 
district attorney could be garnished in hands of disburs- 
ing officer of state, since constitution does not specify his 
salary. Stockard v. Hamilton, 1919-NMSC-018, 25 N.M. 
240, 180 P. 294. 

Removal statute inapplicable. — As the district 
attorney in 1909, when 10-4-1 NMSA 1978 was passed, 
was an officer appointed by the governor of the state by 
and with the consent of the legislature, and not a "county, 
precinct, district, city, town or village officer elected 
by the people," district attorney is not amenable to re- 
moval under that section. State ex rel. Prince v. Rogers, 
1953-NMSC-101, 57 N.M. 686, 262 P.2d 779. 

Unconstitutional alteration to the terms of of- 
fice. — Where petitioners, a class of public officers af- 
fected by the election deferral provisions of HB 407, 
passed by the 2019 legislature, filed petitions for writs 
of mandamus challenging the constitutionality of HB 
407 to the extent it postponed the times of election and 
extended the constitutionally mandated terms of cer- 
tain public offices, the New Mexico supreme court issued 
writs of mandamus prohibiting the implementation of 
the affected provisions because they impermissibly al- 
ter the constitutionally prescribed terms of office of the 
petitioning groups. State ex rel. Sugg v. Toulouse Oliver, 
2020-NMSC-002. 

Paternity determinations, — Upon request by the 
welfare department (now human services department), a 
district attorney must assist in paternity determinations 
if the child is likely to be a public charge. 1959-60 Op. 
Att'y Gen. No. 59-47, . 

District: attorney is required to represent. soil 
conservation district in collecting for work done by the 
soil conservation district for members of their organiza- 
tion, 1959-60 Op. Att'y Gen. No. 59-47, 

District attorney is not obligated to represent 
county sheriff in a civil suit. 1959-60 Op. Att'y Gen. 
No, 59-47, 

Appearance in justice of peace courts. — In view 
of the above constitutional provision and the statutes of 
the state, the district attorney as chief law enforcement 
officer has the authority to appear in any case filed before 
any justice of the peace (now magistrate courts) in any 
county in his district when, in his opinion, the interests of 
the people in his district require his participation. 1953- 
54 Op. Att'y Gen. No. 53-5669. 
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As a practical matter, district attorney may file a com- 
plaint in any justice of the peace court (now magistrate 
court) which he deems proper (absent an abuse of discretion) 
in any criminal action which he desires to prosecute, by vir- 
tue of the powers granted to him by 36-1-20 NMSA 1978 to 
appear in such courts, 1965 Op. Att'y Gen. No. 65-127. 

District attorney was not vested with power to 
enforce directive requiring all complaints against of- 
fenders booked into McKinley county jail for violation of 
petty misdemeanor statute to be filed by sheriff or state 
police in justice of the peace court (now magistrate courts) 
located in county courthouse in order to eliminate time- 
consuming and expensive transportation of offenders to 
one of the other justice of the peace courts of the county. 
1965 Op. Att'y Gen. No. 65-127. 

Public Records Act. — District attorneys are state 
officers and office of district attorney falls within broad 
definition of "agency" as used in 14-3-1 NMSA 1978 of the 
Public Records Act; therefore, the records of the district 
attorney's office are subject to provisions of the act for 
purposes of care, custody, preservation and prised 
1975 Op. Att'y Gen. No, 75-36. 

Compensation. — District attorneys whose terms 
of office were to expire on December 31, 1972, were to 
continue until that time to receive salary prescribed in 
former 13-8-5, 1953 Comp., which had been repealed by 
Laws 1972, ch. 97, § 71, a portion of the Children's Code, 
as the section enacted in its stead contained no salary pro- 
vision for a district attorney's service as children's court 
attorney. 1972 Op, Att'y Gen. No. 72-45. 

Election by district electorate. — There is no lan- 
guage used in the constitution evincing any intention on 
the part of the constitutional convention to permit a dis- 
trict attorney to be elected by any group of voters more 
than or less than the district electorate of the district in 
which he is to serve, 1959-60 Op, Att'y Gen. No. 60-03. 

Candidate for district attorney must run in all 
counties of the district. 1959-60 Op. Att'y Gen. No. 60-03. 

Probate judge as assistant district attorney. — 
The duly elected probate judge for Colfax county may be 
appointed as assistant district attorney with limited au- 
thority only. 1957-58 Op. Att'y Gen. No. 58-237. 

Am, Jur. 2d, A.L.R..and C.J.S. references, — 638A 
Am. Jur. 2d Prosecuting Attorneys §§$ 1, 5 to 8. 

Disbarment or suspension of attorney because of mis- 
conduct of, as prosecuting attorney, 9 A.L.R. 197, 43 A.L.R. 
109, 55 A.L.R. 1375. 

Contract by attorney to prosecute or assist in pros- 
ecution of criminal case on contingent fee, validity of, 11 
A.L.R. 1192. 

Incompatibility of offices of district attorney and cap- 
tain of volunteers, 26 A.L.R. 145, 182 A.L.R. 254, 147 
A.L.R. 1419, 148 A.L.R, 1399, 150 A.L.R. 1444, 

Taxes, power of district attorney to remit, release or 
compromise, 99 A.L.R. 1068, 28 A.L.R.2d 1425. 

Court's power to remove district attorney, 118 A.L.R. 
173. 

Prosecution for criminal offenses, duty and discretion of 
district or prosecuting attorney as regards, 155 A.L.R. 10. 

Power of assistant or deputy prosecuting or district at- 
torney to file information, or to sign or prosecute it in his 
own name, 80 A,L.R.2d 1067. 

Constitutionality and construction of statute against 
public attorney representing private person in civil action, 
82 A.L.R.2d 774, 

Constitutionality and construction of statute prohibit- 
ing a prosecuting attorney from engaging in the private 
practice of law, 6 A.L.R.3d 562. 

Disqualification or recusal of prosecuting attorney be- 
cause of relationship with alleged victim or victim's fam- 
ily, 12 A.L.R.5th 909. 

27 C.J.S. District and Prosecuting Attorneys §§ 1 ‘a 10. 
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Sec. 25. Repealed. 


Compiler's notes. — Section 1 of S.J.R. No. 21 (Laws 
2001) proposed to amend Article 6 of the constitution of 
New Mexico by repealing Section 25, relating to the des- 
ignation of judicial districts, as that provision has become 


Sec. 26. [Magistrate court. ] 
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outdated (see 34-6-1 NMSA 1978). The amendment was 
approved by the people at the general election on Novem- 
ber 5, 2002, by the vote of 284,600 for and 128,542 against. 


The legislature shall establish a magistrate court to exercise limited original jurisdiction as 
may be provided by law. The magistrate court shall be composed of such districts and elective 
magistrates as may be provided by law. Magistrates shall be qualified electors of, and reside in, 
their respective districts, and the legislature shall prescribe other qualifications. Magistrates 
shall receive compensation as may be provided by law, which compensation shall not be dimin- 
ished during their term of office. Metropolitan court judges shall be chosen as provided in this 
constitution. (As repealed and reenacted November 8, 1966; as amended November 8, 1988.) 


The 1988 amendment, which was proposed by S.J.R. 
No, 1, § 1 (Laws 1988) and adopted at the general election 
held on November 8, 1988, by a vote of 203,509 for and 
159,957 against, added the last sentence, 

The 1966 amendment, which was proposed by 
H.J.R. No. 34, § 4 (Laws 1965) and adopted at the gen- 
eral election held on November 8, 1966, with a vote of 
81,055 for and 26,317 against, repealed this section and 
enacted a new Section 26, providing for establishment 
of magistrate courts. Prior to repeal and reenactment, 
this section read: "Justices of the peace, police magis- 
trates and constables shall be elected in and for such 
districts as are or may be provided by law. The legisla- 
ture shall prescribe the qualifications for these offices. 
Such justices and police magistrates shall not have ju- 
risdiction in any matter in which the title to real estate 
or the boundaries of land may be in dispute or drawn in 
question or in which the debt or sum claimed shall be 
in excess of two hundred dollars exclusive of interest." 

Cross references. — For statutory provisions relating 
- to magistrates’ courts, see 35-1-1 NMSA 1978 et seq. 

Comparable provisions, — Montana Const., art. VII, 
§ 5. 
Utah Const., art. VIII, §§ 11, 14. 


ANNOTATIONS 


"Limited jurisdiction". — The reference in this sec- 
tion and 35-1-1 NMSA 1978 to "limited" jurisdiction indi- 
cates that a magistrate is without authority to take action 
unless the authority has been affirmatively granted; nei- 
ther provision authorizes a magistrate to set aside judg- 
ment in a criminal case. State v. Vega, 1977-NMCA-107, 
91 N.M. 22, 569 P.2d 948. 

"Limited" jurisdiction indicates that a magistrate is 
without authority to take action unless authority is affir- 
matively granted by the constitution or statutory provi- 
sion. A magistrate has continuing control over a criminal 
judgment only until such time as the aggrieved party's 
opportunity to file an appeal expires. State v. Ramirez, 
1981-NMSC-125, 97 N.M. 125, 637 P.2d 556. 

Writs of injunction. — N.M. Const., art. VI, § 13, does 
not preclude the legislature from exercising the constitu- 
tional authority under this section and N.M. Const., art. 
VI, § 1, to grant injunctive authority to courts of limited 
jurisdiction. Martinez v, Sedillo, 2005-NMCA-029, 137 
N.M. 103, 107 P.3d 543. 

Constitution did not define criminal jurisdiction 
of justices of peace (now magistrate courts), nor make a 
grant thereof, but merely recognized justices of the peace 
courts as one of the tribunals upon which the judicial 
power of the state was vested, made them conservators 
of the peace, and thereby left the criminal jurisdiction of 
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justices of the peace as fixed by the territorial legislature 
of 1876 until the enactment of further law. State v. Rue, 
1963-NMSC-090, 72 N.M. 212, 382 P.2d 697. 

No discretionary right to refuse second complaint 
after no cause found in first. — A magistrate, who has pre- 
viously heard evidence under an original criminal complaint 
and has found no probable cause, does not have a discretion- 
ary right to refuse the filing of a second complaint. State v. De 
La O, 1985-NMCA-023, 102 N.M. 638, 698 P.2d 911. 

Magistrate court has no jurisdiction to set aside 
a jury verdict. Jaramillo v. O'Toole, 1982-NMSC-011, 97 
N.M. 345, 639 P.2d 1199. 

No equitable jurisdiction was vested in jus- 
tice court (now magistrate courts). Durham v. Rasco, 
1924-NMSC-049, 30 N.M. 16, 227 P. 599, 34 A.L.R. 838 . 

Creation of police court by city not authorized. — 
This section, prior to its repeal and reenactment, did not 
establish offices of justices of the peace, police magistrates 
and constables, but merely defined the manner of their 
selection. Hence, a commission-manager city could not 
create a police court or elect a police judge. Stout v. City of 
Clovis, 1932-NMSC-073, 37 N.M. 30, 16 P.2d 936. 

Damages on appeal to district court. — On appeal 
to district court in a trial de novo in forcible entry and de- 
tainer action, the district court was limited in the amount 
of damages it could award by the maximum award allow- 
able in the justice court (now magistrate courts). Sanchez 
v, Reilly, 1950-NMSC-041, 54 N.M., 264, 221 P.2d 560. 

Right of venue distinguished from magistrate's 
territorial jurisdiction. — The defendant's personal 
right of venue is a legal concept, separate and distinct 
from the territorial jurisdiction of the magistrate, and a 
statute affecting one does not necessarily affect the other. 
1979 Op. Att'y Gen. No. 79-12. 

Statutory prescription of qualifications. — The re- 
quirement in 36-2-1 NMSA 1978 that magistrates must 
have the equivalent of a high school education does not 
violate N.M. Const., art. VII, § 2, relating to qualifica- 
tions for office, because this section gives the legislature 
the power to prescribe qualifications for magistrate court 
judges, 1969 Op. Att'y Gen. No, 69-08. 

Competency of defendants in courts of limited ju- 
risdiction. — Except for metropolitan courts, courts of 
limited jurisdiction have no authority to hold competency 
hearings. 2003 Op. Att'y Gen. No, 03-04. 

Courts of limited jurisdiction have no authority to com- 
mit defendants to a mental health facility. 2003 Op, Att'y 
Gen. No. 03-04. 

Magistrate court may order restitution. — The 
magistrate court may, as part of its sentencing power, 
order a Criminal Code or Motor Vehicle Code violator to 
make restitution. 1979 Op. Att'y Gen, No, 79-18. 
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Compensation. — The salaries of the judges of consti- 
tutionally established courts are not subject to the consti- 
tutional prohibition against an increase in compensation 
during the term for which they were elected. 1979 Op. 
Att'y Gen. No. 79-27. ; 

Marriage ceremony outside of district. — A magis- 
trate judge cannot perform a marriage ceremony outside 
of his district. 1988 Op. Att'y Gen. No. 88-36. 

Law reviews. — For student symposium, "Constitu- 
tional Revision - Judicial Removal and Discipline - The 
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California Commission Plan for New Mexico?" see 9 Nat. 
Resources J. 446 (1969). 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 20 Am. 
Jur..2d Courts § 54 et seq.; 46 Am. Jur. 2d Judges § 3. . 

Pardon as restoring justice to office forfeited by convic- 
tion, 58 A.L.R.3d 1191. 

Magistrates, criminal jurisdiction of municipal or other 
local courts, 102 A.L.R. 5th 525. 

21 C.J.S. Courts § 12 et seq.; 48A C.J.S. Judges §§ 4, 14, 
15, 18, 76 to 79. 


Sec. 27. [Appeals from probate courts and other inferior courts. ] 


Appeals shall be allowed in all cases from the final judgments and decisions of the probate 
courts and other inferior courts as provided by law. (As amended November 8, 1966 and Novem- 


ber 6, 2018.) 


The 2017 amendment, which was proposed by S.J.R. 
No. 1 (Laws 2017), and adopted at the general election held 
on November 6, 2018, by a vote of 837,966 for and 243,100 
against, provided the legislature with authority to enact 
statutory adjustments to processes for appealing court de- 
cisions from the probate courts and other inferior courts, 

The 1966 amendment, which was proposed by H.J.R. 
No. 34, § 5 (Laws 1965), and adopted at the general elec- 
tion held on November 8, 1966, by a vote of 81,055 for and 
26,317 against, substituted "other inferior courts" for "jus- 
tices of the peace" after "probate courts and" and inserted 
a comma after "such appeals." 

Cross references. — For appeals from metropolitan 
court, see 34-8A-6 NMSA 1978. ; 

For appeals from magistrate courts, see 35-13-1 to 35- 
13-3 NMSA 1978. : 

For appeals from municipal court, see 35-15-7 NMSA 
1978. 

For appeals to district court, see 39-3-1 NMSA 1978. 

For Probate Code, see Chapter 45 NMSA 1978. 

For rules relating to appeals from magistrate courts, see 
Rules 2-705 and 6-703 NMRA. 

For rules relating to appeals from metropolitan court, 
see Rules 3-706 and 7-703 NMRA. 

For rules relating to appeals from municipal court, see 
Rule 8-703 NMRA. 

Comparable provisions. — Utah Const., art. VII, § 5. 

Compiler's notes. — Under the Probate Code, Chap- 
ter 45 NMSA 1978, the probate courts have jurisdiction 
only over informal proceedings for probate of a will or ap- 
pointment of a personal representative, which powers are 
shared concurrently with the district courts. See 45-1-302, 
45-1-302.1 NMSA 1978. An interested person may file a 
petition under 45-3-401 NMSA 1978 to set aside or pre- 
vent informal probate of a will and commence a formal 
testacy proceeding, which proceeding may also involve ap- 
pointment of a previously appointed, or a different, per- 
sonal representative. j 


ANNOTATIONS 


A municipality has a constitutional right to ap- 
peal an adverse final judgment or decision from 
a municipal to district court and the legislature may 
not abridge that right. City of Las Cruces v. Sanchez, 
2007-NMSC-042, 142 N.M. 243, 164 P.3d 942, 

District court reviews, de novo, the merits of pre- 
trial motions on appeal. — Because the right of appeal 
from courts not of record is the right to a trial or hearing 
de novo in the district court, the district court must make 
an independent determination, de novo, of the merits of 
any pretrial motions raised by the parties on appeal. City 
of Farmington v, Pinon-Garcia, 2018-NMSC-046, aff'g 
2012-NMCA-079, 284 P.3d 1086. 
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Scope of district court review of pretrial motions 
on appeal. — When a district court reviews a lower 
court's grant or, denial of a dispositive pretrial motion, it 
does so independently. The district court does not consider 
whether the lower court abused it discretion; rather, it 
must consider the merits of the motion without regard to 
what the lower court decided. City of Farmington v. Pinon- 
Garcia, 2013-NMSC-046, aff'g 2012-NMCA-079, 284 P.3d 
1086. ; : 

In an appeal from the magistrate court, the dis- 
trict court's review is not for legal error. — Where 
defendant was charged in magistrate court with one mis- 
demeanor traffic violation and three petty misdemeanor 
violations, and where, two days before trial, defendant 
requested copies of jury questionnaires from the magis- 
trate court clerk, who informed defendant that the mag- 
istrate court required a copying fee for copies of the jury 
questionnaires, and where, the day before trial, defendant | 
filed a verified application for free process for indigency, 
along with a motion to continue his trial, and where, the 
next morning, with the jury panel already in the court- 
room for jury selection, the magistrate court orally denied 
defendant's motion to continue, and where, following a 
jury trial, defendant was convicted on all four counts, and 
where defendant appealed to the district court and filed a 
pretrial motion requesting appellate review of the magis- 
trate court clerk's refusal to provide him free copies of the 
jury questionnaires and of the magistrate court's denial of 
his motion to continue, and where the district court denied 
defendant's pretrial motion and held a de novo jury trial, 
after which, defendant was again convicted on all four 
counts, and where, on appeal, defendant claimed that the 
district court should have remanded his case to the mag- 
istrate court for a new trial, the district court did not err 
in providing defendant with a trial de novo, because the 
district court's review in an appeal from the magistrate 
court is not for legal error. Defendant's claims of error can 
only be remedied by a trial de novo in the district court, 
andno rule permits the district court to remand or other- 
wise transfer jurisdiction back to the magistrate court for 
a new trial. State v. Lucero, 2022-NMCA-020, cert. denied. 

District court independently determines the 
merits of pretrial motions on appeal. — Where de- 
fendant was arrested and charged in municipal court 
with DWI in violation of municipal ordinances; the mu- 
nicipal court granted defendant's motion to dismiss all 
charges because the arresting officer, who was the only 
witness to observe defendant driving and who adminis- 
tered defendant's breath alcohol test, did not appear at 
trial; and the municipality appealed the dismissal of the 
DWI charge to the district court, the district court was 
required to review, de novo, the merits of the munici- 
pal court's pretrial ruling on defendant's motion to dis- 
miss the DWI charge and independently determine the 
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merits of the motion without regard to what the munici- 
pal court decided. City of Farmington v. Pinon-Garcia, 
2013-NMSC-046, aff'g 2012-NMCA-079, 284 P.3d 1086. 

Appeals are subject to de novo review of all issues 
raised in the lower court. — Where defendant was 
charged with various traffic violations; when the munici- 
pality's main witness, the arresting officer, failed to ap- 
pear at trial, the municipal court dismissed the charges 
with prejudice; and the municipality appealed to district 
court, before the district court conducted a new trial on 
the charges against defendant, the district court was re- 
quired to conduct de novo pretrial proceedings and review 
all preliminary matters raised by the parties, including 
whether it was appropriate for the municipal court to dis- 
miss the charges against defendant. City of Farmington 
v.. Pinon-Garcia, 2012-NMCA-079, 284 P.3d 1086, cert. 
granted, 2012-NMCERT-008. 

State's constitutional right to appeal not codified. 
— The right of the state to appeal orders of suppression 
from the district court is created by statute as set forth in 
39-3-3 NMSA 1978, which has been held not to be a statu- 
tory codification of the state's constitutional right to ap- 
peal. State v. Heinsen, 2004-NMCA-110, 186 N.M. 295, 97 
P.3d 627, aff'd, 2005-NMSC-035, 138 N.M. 441, 121 P3d 
1040, 

Appeals from metropolitan court judgments by 
aggrieved defendants. — The legislature did not vio- 
late this section in authorizing appeals from metropolitan 
court judgments by aggrieved defendants. State v. Ball, 
1986-NMSC-030, 104 NM. 176, 718 P.2d 686. 

"Aggrieved" defendants. — A defendant who properly 
has entered a plea of guilty or nolo contendere in metro- 
politan court is not an "aggrieved" party entitled to ap- 
peal to the district court for a trial de novo. State v. Ball, 
1986-NMSC-030, 104 N.M. 176, 718 P.2d 686. 

Appeal of justice court decision. — District. courts 
had appellate jurisdiction over all cases originating in 
justice of peace courts (now magistrate courts), Lea Cnty. 
State Bank v, McCaskey Register Co., 1935-NMSC-069, 39 
N.M. 454, 49 P.2d 577. 

Rule restricting bases for state's appeals invalid. 
— Restrictive nature of Rule 7-703B NMRA in providing 
only two bases for appeal by the state, unconstitutionality 
of statute and insufficiency of complaint, limits the state's 
substantive right to appeal provided by the New Mexico 
constitution and is, therefore, invalid. Smith v. Love, 
1984-NMSC-061, 101 N.M. 355, 683 P.2d 37. 

State appeal from magistrate court decision. 
— Pursuant to this section, the state is permitted to ap- 
peal to the district court from a final judgment or deci- 
sion rendered by the magistrate court. State v. Barber, 
1989-NMCA-058, 108 N.M. 709, 778 P.2d 456, cert. denied, 
108 N.M., 7138, 778 P.2d 911. 

Magistrate court orders suppressing evidence 
were not final orders in either an actual or practical 
sense. State v, Heinsen, 2004-NMCA-110, 186 N.M. 295, 97 
P.3d 627, aff'd, 2005-NMSC-035, 188 N.M. 441, 121 P.3d 
1040. ;, 

The state does not have the statutory authority or con- 
stitutional right to immediately appeal a magistrate court 
order suppressing evidence to the district court. State v. 
Heinsen, 2004-NMCA-110, 186 N.M. 295, 97 P.38d 627; 
aff'd, 2005-NMSC-035, 138 N.M. 441, 121 P.3d 1040. 

Prosecution has no right to appeal the metropoli- 
tan court's suppression of evidence, State v. Giraudo, 
1983-NMCA-042, 99 N.M. 634, 661 P.2d 1333. 

Prosecution may appeal ‘dismissal for failure to 
timely prosecute. — Since an order of dismissal for 
failure to timely prosecute is a final judgment, the pros- 
ecution may appeal it from the metropolitan court to the 
district court. State v. Giraudo, 1983-NMCA-042, 99 N.M. 
634, 661 P.2d 1333. » 
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Jurisdiction in inferior court. — Where unchal- 
lenged notice of appeal showed on its face that magistrate 
court originally had jurisdiction of case, district court 
could acquire jurisdiction even though transcript had not 
been filed. State v. McKee, 1974-NMCA-108, 86 N.M. 733, 
527 P.2d 496, cert. denied, 86 N.M. 730, 527 P.2d 493, 

Where justice court (now magistrate court) had no ju- 
risdiction, there was nothing to try de novo on appeal to 
district court, and the case should be dismissed on proper 
motion. Geren v, Lawson, 1919-NMSC-048, 25 N.M. 415, 
184 P. 216. 

District court sitting in probate. — Order of district 
court sitting in probate could not be appealed to district 
court of general jurisdiction. Bell v. Kase, 1975-NMSC-016, 
87 N.M. 358, 533 P.2d 591 (case decided under former pro- 
bate law). 

Reasonable procedural requirements for appeals 
may be enacted by the legislature and a failure to com- 
ply with them will defeat the relief sought by the appeal. 
Levers v, Houston, 1945-NMSC-017, 49 N.M. 169, 159 P.2d 
761, 

Until transcript was filed, district court could not 
proceed to trial on the merits, but it had jurisdiction of 
the cause to compel production of transcript so that it 
could proceed. Lea Cnty. State Bank v. McCaskey Register 
Co., 1985-NMSC-069, 39 N.M. 454, 49 P.2d 577. 

Court rule valid. — A rule for the district court, pro- 
viding that if the appellant shall not procure the cause to 
be timely docketed, the appellee may, on motion, have the 
cause docketed, and the appeal or certiorari dismissed, 
or, at his election, have his judgment affirmed, does not 
violate this section, Hignett v. Atchison, T. & SF. Ry., 
1928-NMSC-062, 33 N,M. 620, 274 P. 44. ' 

Review by certiorari does not provide for trial de 
novo in the higher court, whereas both the constitution 
and statutes relate to "appeals" from justice courts and 
require that the trial be de novo. Lea Cnty. State Bank v. 
McCaskey Register Co,, 1985-NMSC-069, 39 N.M. 454, 49 
P.2d 577, 

Appeal from metropolitan court governed by na- 
ture of offense. — Appeal from the metropolitan court is 
governed by the crime of which defendants are convicted 
rather than the type of trial; thus, defendant convicted 
of eluding an officer and reckless driving was entitled to 
a trial de novo, even though the trial was on the record. 
State v. Krause, 1998-NMCA-013, 124 N.M. 415, 951 P.2d 
1076, cert. denied, 125 N.M. 146, 958 P.2d 104. 

Review of metropolitan court's dismissal of crimi- 
nal complaint, — The district court erred in applying an 
appellate standard of review to affirm the metropolitan 
court's dismissal of a criminal complaint because the dis- 
trict court was instead required to make an independent 
determination of whether the "forthwith" requirement in 
Rule 7-201D NMRA was complied with. State v. Hicks, 
1986-NMCA-129, 105 N.M. 286, 731 P.2d 982, cert. denied, 
105 N.M. 290, 731 P.2d 1334 (1987). 

Failure to preserve issue. — Because defendant 
failed to show the district court that he preserved issue in ~ 
metropolitan court, the district court was not required to 
make an independent determination of whether the met- 
ropolitan court six-month rule was violated. State v. Hoff- 
man, 1992-NMCA-098, 114 N.M. 445, 839 P.2d 1333, cert. 
denied, 114 N.M. 520, 841 P.2d 1149. 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 4 Am. 
Jur. 2d Appellate Review § 77 et seq. 

Plea of guilty in justice of peace court as precluding ap- 
peal, 42 A.L.R.2d 995. 

Reviewability, on appeal from final judgment, of inter- 
locutory order, as affected by fact that order was sepa- 
rately appealable, 79 A.L.R.2d 1352. 

4 C.J.S. Appeal and Error § 14 et seq.; 5 C.J.S. Appeal 
and Error §§ 728, 724. 
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Sec. 28. [Court of appeals; number, qualifications, compensation; 
quorum; majority concurring in judgment; power of chief 
justice to select acting justices.] 


The court of appeals shall consist of not less than seven judges who shall be chosen as provided 
in this constitution, whose qualifications shall be the same as those of justices of the supreme 
court and whose compensation shall be as provided by law. The increased qualifications provided 
by this 1988 amendment shall not apply to court of appeals judges serving at the time this amend- 
ment passes or elected at the general election in 1988. 

Three judges of the court of appeals shall constitute a quorum for the transaction of business, 
and a majority of those participating must concur in any judgment of the court. 

When necessary, the chief justice of the supreme court may designate any justice of the supreme 
court, or any district judge of the state, to act as a judge of the court of appeals, and the chief 
justice may designate any judge of the court of appeals to hold court in any district, or to act as a 


justice of the supreme court. (As added September 28, 1965; as amended November 8, 1988.) 


The 1988 amendment, which was proposed by S.J.R. 
No. 1, § 1 (Laws 1988) and adopted at the general election 
held on November 8, 1988, by a vote of 203,509 for and 
159,957 against, substituted the present first paragraph 
for the former first paragraph, which reads as set out in 
the Original Pamphlet, deleted the former second para- 
graph which read "A vacancy in the office of judge of the 
court of appeals shall be filled by appointment of the gov- 
ernor for a period provided by law", and substituted "the 
chief justice may designate" for "he may designate" in the 
last paragraph. 

The 1965 amendment, which was proposed by 
S.J.R. No. 5, § 3 (Laws 1965), and adopted at a spe- 
cial election held on September 28, 1965, by a vote of 
31,582 for and 18,477 against, added this section as 
new to article VI. . 

Compiler's notes. — An amendment to this section, 
proposed by S.J.R. No, 2 (Laws 1981), which would have 
substituted "consists" for "shall consist" near the begin- 
ning of the first sentence of the first paragraph, deleted 
"and election for terms of eight years" near the middle 
of the first paragraph, deleted "except that an initial 
term may be prescribed by law for less than eight years 
to provide maximum continuity" at the end of the first 
paragraph, deleted the second paragraph, deleted "shall" 
preceding "constitute" near the beginning of the third 
paragraph and deleted "of the state" following "any dis- 
trict judge" near the middle of the last paragraph, was 
submitted to the people at the general election held on 
November 2, 1982, It was defeated by a vote of 117,601 for 
and 189,648 against, 

Cross references. — For qualifications for supreme 
court justices, see N.M. Const., art. VI, § 8. 

For statutory provisions relating to court of appeals, see 
34-5-1 NMSA 1978 et seq, 


ANNOTATIONS 


Qualifications. — The New Mexico constitution provides 
that judges of the court of appeals must satisfy the same 
qualifications as justices of the supreme court. Hannett v. 
Jones, 1986-NMSC-047, 104 N.M. 392, 722 P.2d 643. 


Opinion not binding where two judges concurred 
only in result. — The discussion and rationale underlying an 
opinion do not constitute binding precedent within the mean- 
ing of the state constitution where two judges concurred only 
in the result. Chadwick v, Public Serv, Co., 1986-NMCA-123, 
105 N.M. 272, 731 P.2d 968, cert. denied, 105 N.M. 290, 
731 P.2d 1334 (1987), abrogated, Mathis v. Trailways, Inc., 
1990-NMCA-131, 111 N.M. 292, 804 P.2d 1111. 

Assignment of cases to advisory committees, — 


. An experimental plan pursuant to which cases would be 


assigned by the court of appeals to advisory committees 
of experienced attorneys was not an unconstitutional 
delegation of judicial power, where the judges reviewed 
the records and briefs and decided the cases. Thompson 
v. Ruidoso-Sunland, Inc., 1987-NMCA-028, 105 N.M. 487, 
734 P.2d 267. 

Law reviews. — For student symposium, "Constitu- 
tional Revision - Judicial Removal and Discipline - The 
California Commission Plan for New Mexico?" see 9 Nat. 
Resources J. 446 (1969). 

For article, "History of the New Mexico Court of Ap- 
peals" see 22 N.M. L. Rev. 595 (1992), 

Compensation. — The salaries of the judges of consti- 
tutionally established courts are not subject to the consti- 
tutional prohibition against an increase in compensation 
during the term for which they were elected. 1979 Op. 
Att'y Gen. No. 79-27, 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 20 Am, 
Jur, 2d Courts § 38; 46 Am, Jur. 2d Judges §§ 6 et seq., 14 
et seq., 54, 239, 248 et seq. 

Governor's calling of special or extra term of court, 16 
A.L.R, 1306. 

Party's right, in course of litigation, to challenge title or 
authority of substitute judge, 144 A.L.R. 1214. 

Power to appoint public officer for term commencing at 
or after expiration of term of appointing officer or body, 75 
A.L.R,.2d 1277, 

Power of successor or substituted judge, in civil case, to 
render decision or enter judgment on testimony heard by 
predecessor, 84 A.L.R.5th 399. 

48A C.J.S. Judges §§ 8, 12, 13, 15 to 18, 69, 70, 75 to 81, 
161 to 185, 


Sec. 29. [Court of appeals; jurisdiction; issuance of writs. ] 


The court of appeals shall have no original jurisdiction. It may be authorized by law to review 
directly decisions of administrative agencies of the state, and it may be authorized by rules of the 
supreme court to issue all writs necessary or appropriate in aid of its appellate jurisdiction. In all 
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Art. VI, § 29 


other cases, it shall exercise appellate jurisdiction as may be provided by law. (As added Septem- 


ber 28, 1965.) 


The 1965 amendment, which was proposed by S.J.R. 
No. 5, § 4 (Laws 1965) and adopted at a special election 
held on September 28, 1965, by a vote of 31,582 for and 
18,477 against, added this section as new to article VI. 

Cross references. — For appellate jurisdiction of court 
of appeals, see 34-5-8 NMSA 1978. 


ANNOTATIONS 


Issuance of subpoenas duces tecum to a non- 
party was a collateral order reviewable by writ of 
error. — Where plaintiff sued defendants for employ- 
ment discrimination; plaintiffs spouse, who was not a 
party to the action, maintained a private law practice; 
plaintiff alleged that upon filing the complaint, defen- 
dants retaliated against plaintiff by asserting irregu- 
larities with regard to the gross receipts tax records 
and returns of the spouse's private law practice; the dis- 
trict court issued subpoenas duces tecum to the spouse 
and to defendant taxation and revenue department for 
the spouse's gross receipts tax records and returns; the 
spouse moved to quash the subpoenas on the grounds 
that the gross receipts tax information was confidential 
and privileged; the district court denied the motion; the 
order denying the motion to quash practically disposed of 
all issues raised by the spouse; the issue of the spouse's 
rights and privilege concerning the confidentiality of the 
gross receipt tax information had nothing to do with the 
merits of plaintiff's action; and the district court's order 
was not a final order disposing of the merits of the un- 
derlying case and was effectively unreviewable on appeal 
from a final judgment because the spouse was not a party 
to the action, the district court's order authorizing the 
subpoenas was reviewable by writ of error under the col- 
lateral order doctrine, Breen v. New Mexico Taxation & 
Revenue Dep't, 2012-NMCA-101, 287 P.3d 379. 

Scope of limited jurisdiction, — Jurisdiction of the 
court of appeals is limited to appeals from final judg- 
ments, interlocutory orders which practically dispose 
of the merits of an action, and final orders after entry 
of judgment which affect substantial rights. Thornton v. 
Gamble, 1984-NMCA-093, 101 N.M. 764, 688 P.2d 1268; 
Mitchell v, Mitchell, 1986-NMCA-028, 104 N.M. 205, 719 
P.2d 432, cert. denied, 104 N.M. 84, 717 P.2d 60, 

Court of appeals did not have original jurisdic- 
tion to treat defendant's evidentiary claim, asserted as an 
original motion for post-conviction relief in the appellate 
court, or in the alternative as an original petition for the 
writ of habeas corpus. State v. Gonzales, 1968-NMCA-054, 
79 N.M., 414, 444 P.2d 599. 

Direct appeal of denial of motion to impose 
double jeopardy bar to retrial. — Where the trial 
court denied defendant's motion to bar a retrial on the 
grounds that the prosecutor had committed misconduct 
in defendant's initial trial, because hearsay statements 
as represented by the prosecutor to have been made by 
third parties were falsely stated, misleading and preju- 
dicial to defendant's rights, which invoked defendants 
double jeopardy rights, defendant had a right to directly 
appeal the trial court's order to the court of appeals. 
State v. McClaugherty, 2007-NMCA-041, 141 N.M. 468, 
157 P.3d 38, aff'd, 2008-NMSC-044, 144 N.M. 483, 188 P.3d 
1234, 

Agency "decision" includes regulations. — Word 
"decision" in this section embraced regulations adopted 
by a joint municipal-county board created in accordance 
with the provision of the Air Quality Control Act (Chap- 
ter 74, Article 2 NMSA 1978), and filed with the supreme 
court law librarian, and court of appeals could review 
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such regulations under former 12-14-7, 1953 Comp., 
without violation of this section. Wylie Bros. Contracting 
Co, v. Albuquerque-Bernalillo Cnty. Air Quality Control 
Bd., 1969-NMCA-089, 80 N.M. 633, 459 P.2d 159. 

Pre-enforcement facial challenge of regulations 
unauthorized, — The court.of appeals was without 
authority to review the constitutionality of the New 
Mexico Mining Act (69-36-1 NMSA 1978 et seq.) in an 
appeal challenging regulations on their face. Old Abe 
Co. v. New Mexico Mining Comm'n, 1995-NMCA-134, 
121 N.M. 83, 908 P.2d 776, cert, denied, 120 N.M. 828, 
907 P.2d 1009. 

Review of tax decision. — Court of appeals was 
authorized to review decisions of the commissioner of 
revenue (now director of the revenue division of the 
taxation and revenue department) directly. Union Cnty. 
Feedlot, Inc, v. Vigil, 1968-NMCA-088, 79 N.M. 684, 448 
P.2d 485. 

Writ of prohibition not in aid of appellate juris- 
diction. — Writ of prohibition against district court 
judge in workmen's compensation case could not be is- 
sued by court of appeals, as the writ would not aid that 
court's appellate jurisdiction. State ex rel. Townsend v. 
Court of Appeals, 1967-NMSC-128, 78 N.M. 71, 428 P.2d 
473, 

Appeal of criminal contempt conviction. — Defen- 
dant had the right to appeal his conviction for criminal 
contempt, and court of appeals had jurisdiction over such 
appeal. State v. Watson, 1971-NMCA-104, 82 N.M. 769, 
487 P.2d 197, 

Court of appeals has no authority to modify con- 
tempt sentence, State v. Sanchez, 1976-NMCA-104, 89 
N.M. 673, 556 P.2d 359, 

Court of appeals has jurisdiction to entertain a 
defendant's appeal of probation revocation. State v. 
Castillo, 1980-NMCA-020, 94 N.M., 352, 610 P.2d 756, cert. 
quashed, 94 N.M. 675, 615 P.2d 992, 

When court has jurisdiction over mandamus pro- 
ceeding. — Where a mandamus proceeding is consoli- 
dated with a district court appeal from a decision of the 
personnel board, the court of appeals has jurisdiction over 
the mandamus parties. State ex rel. N.M. State Hwy. Dep't 
v, Silva, 1982-NMCA-121, 98 N.M: 549, 650 P.2d 833. 

Authority to remand for new sentence. — Appel- 
late courts have the authority to remand a case for entry 
of judgment on the lesser included offense and resentenc- 
ing rather than retrial when the evidence does not sup- 
port the offense for which the defendant was convicted but 
does support a lesser included offense. The rationale for 
this holding is that there is no need to retry a defendant 
for a lesser included offense when the elements of a lesser 
offense necessarily were proven to a jury beyond a rea- 
sonable doubt in the course of convicting the defendant of 
the greater offense. State v. Haynie, 1994-NMSC-001, 116 
N.M. 746, 867 P.2d 416, 

Court is not bound by trial court interpretations 
of statutes and rules; rather it reviews them to deter- 
mine whether they are legally correct. State v. Herrera, 
1978-NMCA-048, 92 N.M. 7, 582 P.2d 384, cert. denied, 91 
N.M. 751, 580 P.2d 972. 

Court of appeals is to follow precedents of su- 
preme court; it is not free to abolish instructions ap- 
proved by the supreme court although in appropriate 
situations it may consider whether the supreme court 
precedent is applicable. State v. Scott, 1977-NMCA-024, 90 
N.M. 256, 561 P.2d 1349, cert. denied, 90 N.M. 637, 567 
P.2d 486, overruled by State v. Reynolds, 1982-NMSC-091, 
98 N.M. 527, 650 P.2d 811, 
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Jury instruction. — The court of appeals has no au- ‘McKenzie v. Fifth Judicial Dist. Court, 1988-NMCA-085, 
thority to review a claim that UJI Crim, 2.10 (now UJI 14- 107 N.M. 778, 765 P.2d 194, cert. denied, 107 N.M. 785, 
210 NMRA) is erroneous. State v. King, 1977-NMCA-042, 765 P.2d 758. 

90 N.M. 377, 563 P.2d 1170, overruled by State v. Reynolds, Law reviews. — For article, "Mandamus in New Mex- 
1982-NMSC-091, 98 N.M. 527, 650 P.2d 811. ico," see 4 N.M. L. Rev. 155 (1974). 

The court of appeals is not precluded from considering For annual survey of New Mexico law relating to civil 
error in jury instructions, but is precluded only from over- procedure, see 13 N.M. L. Rev. 251 (1983). 
ruling those instructions that have been considered by the For article, "History of the New Mexico Court of Ap- 
supreme court in actual cases and controversies that are peals” see 22 N.M. L. Rev. 595 (1992). 
controlling precedent. State v. Wilson, 1994-NMSC-009, Am, Jur, 2d, A.L.R. and C.J.S, references. — 20 Am. 
116 N.M. 793, 867 P.2d 1175. Jur. 2d Courts § 54 et seq. 

Effect of grand jury report. — Since no parties are New trial, grant of, by appellate court because of inabil- 
involved, and no facts are found nor issues of law decided, ity. to perfect record for appeal, 13 A.L.R. 107, 16 A.L.R. 
the report of a grand jury is not a judgment. Therefore, 1158, 107 A,L.R, 603. 
that report does not constitute a final, appealable order. 21 C.J.S. Courts § 9 et seq.; 72 C.J.S. Process §§ 2 to 10. 


Sec. 30. [Fees collected by judiciary paid to state treasury.] 


All fees collected by the judicial department shall be paid into the state treasury as may be pro- 
vided by law and no justice, judge or magistrate of any court shall retain any fees as compensation 
or otherwise. (As added November 8, 1966.) 


The 1966 amendment, which was proposed by H.J.R. section. Board of Comm'rs v. Greacen, 2000-NMSC-016, 
No. 34, § 6 (Laws 1965), and adopted at the general elec- 129 N.M. 177;'3 P.3d 672. 
tion held on November 8, 1966, by a vote of 81,055 for and Am, Jur. 2d, A.L.R. and C.J.S. references. — 48A 
26,317 against, added this section as new to article VI. C.J.S. Judges §§ 82, 83. 
ANNOTATIONS 


Penalty assessments for violations of county traffic 
ordinances are also public money for the purpose of this 


Sec. 31. [Justices of the peace abolished.] 


Justices of the peace shall be abolished not later than five years from the effective date of this 
amendment and may, within this period, be abolished by law, and magistrate courts vested with 
appropriate jurisdiction. Until so abolished, justices of the peace shall be continued under existing 
laws. (As added November 8, 1966.) 


The 1966 amendment, which was proposed by H.J.R. For abolishment of office of justice of the peace, and 
No. 34, § 7 (Laws 1965) and adopted at the general elec- transfer of powers and duties thereof to the magistrate 
tion held on November 8, 1966, by a vote of 81,055 for courts, see 35-1-38 NMSA 1978. 


eae 26,317 against, added this section as new to article ANNOT ATIONS 


Cross references. — For establishment of magistrate Jur, 2d. tk 
courts, see N.M. Const,, art. VI, § 26 and 35-1-1 NMSA hey 6 aie ae and Culp xeterencedi at ACs 
1978. | 48A C.J.S. Judges § 9. 


Sec. 32. [Judicial standards commission. | 


There is created the "judicial standards commission", consisting of two justices or judges, one 
magistrate, one municipal judge and two lawyers selected as may be provided by law to serve for 
terms of four years, and seven citizens, none of whom is a justice, judge or magistrate of any court 
or licensed to practice law in this state, who shall be appointed by the governor for five-year stag- 
gered terms as:may be provided by law. If a position on the commission becomes vacant for any 
reason, the successor shall be selected by the original appointing authority in the same manner as 
the original appointment was made and shall serve for the remainder of the term vacated. No act 
of the commission is valid unless concurred in by a majority of its members. The commission shall 
select one of the members appointed by the governor to serve as chair. 
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In accordance with this section, any justice, judge or magistrate of any court may be disciplined 
or removed for willful misconduct in office, persistent failure or inability to perform a judge's 
duties, or habitual intemperance, or may be retired for disability seriously interfering with the 
performance of the justice's, judge's or magistrate's duties that is, or is likely to become, of a per- 
manent character. The commission may, after investigation it deems necessary, order a hearing to 
be held before it concerning the discipline, removal or retirement of a justice, judge or magistrate, 
or the commission may appoint three masters who are justices or judges of courts of record to hear 
and take evidence in the matter and to report their findings to the commission. After hearing or 
after considering the record and the findings and report of the masters, if the commission finds 
good cause, it shall recommend to the supreme court the discipline, removal or fetirement of the 
justice, judge or magistrate. 

The supreme court shall review the record of the proceedings on the law and facts and may 
permit the introduction of additional evidence, and it shall order the discipline, removal or re- 
tirement as it finds just and proper or wholly reject the recommendation. Upon an order for re- 
tirement, any justice, judge or magistrate participating in a statutory retirement program shall 
be retired with the same rights as if the justice, judge or magistrate had retired pursuant to the 
retirement program. Upon an order for removal, the justice, judge or magistrate shall thereby 
be removed from office, and the justice's, judge's or r magistrate’ s salary shall cease from the date 
of the order. 

All papers filed with cae commission or its masters, and proceedings before the commission or its 
masters, are confidential. The filing of papers and giving of testimony before the commission or its 
masters is privileged in any action for defamation, except that the record filed by the commission 
in the supreme court continues privileged but, upon its filing, loses its confidential character, and 
a writing that was privileged prior to its filing with the commission or its masters does not lose its 
privilege by the filing. The commission shall promulgate regulations establishing procedures for 
hearings under this section. No justice, judge or magistrate who is a member of the commission or 
supreme court shall participate in any proceeding involving the justice's, judge's or magistrate's 
own discipline, removal or retirement. 

This section is alternative to, and cumulative with, the removal of justices, judges and magis- 
trates by impeachment and the original superintending control of the supreme court. (As added 
November 7, 1967; as amended November 7, 1978, November 3, 1998 and November 6, 2012.) 


The 2012 amendment, which was proposed by H.J.R. 58,660 against, substituted the present first sentence of 
No. 18 (Laws 2011) and adopted at a general election the second paragraph for "In accordance with this section, 
held on November 6, 2012 by a vote of 403,149 for and any justice, judge or magistrate of any court may be disci- 
266,171 against, increased the number of members of plined or removed for willful misconduct in office, or will- 
the judicial standards commission by adding a municipal ful and persistent failure to perform his duties or habitual 
judge and a public member; in the first paragraph, in the intemperance, or he may be retired for disability seriously 
first sentence, after "one magistrate", added "one munici- interfering with the performance of his duties which is, or 
pal judge" and after "terms of four years, and", deleted is likely to become, of a permanent character," 

"six" and added "seven"; in the second paragraph, in the The 1967 amendment, which was proposed by H.J.R. 
first sentence, after "interfering with the performance of", No. 2 § 1 (Laws 1967) and adopted at the special election 
deleted "his" and, added "the justice’ 8, judge's or magis- . held on November 7, 1967, with a vote of 39,806 for and 
trate's"; in the third paragraph, in the second sentence, 11,646 against, added this section as new to article VI. 
after "retired with the same rights as if", deleted "he" and Cross references. — For power of impeachment, see 
added "the justice, judge or magistrate", and after "re- N.M. Const., art. IV, §§ 35, 36, 

moved from office, and", deleted. "his" and added "the jus- For supreme court's superintending control over infe- 
tice's, judge's or magistrate's"; ". and in the last paragraph, rior courts, see N.M. Const., Art. VI, § 3. 

in the fourth sentence, after "No justice, judge" added "or For statutory provisions relating to the judicial stan- 
magistrate" and after "participate in any proceeding in- dards commission, see 34-10-1 NMSA 1978 et seq. 
volving", deleted "his" and added "the justice's, judge's.or For the rules of the judicial nominating commission, 
magistrate's". oath, open meetings resolution, and applicant question- 

The 1998 amendment, which was proposed by S.J.R. - naire, see the addenda to this article. 

No. 5, § 2 (Laws 1997) and adopted at the general elec- ; 

tion held November 3, 1998 by a vote of 213,354 for and ANNOTATIONS 

199,143 against, inserted "one magistrate" near the begin- 

ning of the first paragraph. Willful misconduct required for discipline. — 

The 1978 amendment, which was proposed by S.J.R. Where a municipal judge improperly issued criminal 
No. 3 (Laws 1977) and adopted at the general election contempt complaints to two attorneys for their role 
held on November 7, 1978, by a vote of 142,468 for and in an appeal from his court based on his unfounded 
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suspicion that the attorneys had misrepresented the 
municipal court proceedings to the district court; the 
judge researched the issues of indirect contempt and 
what he could do if his decisions were being nullified 
by the attorneys; the judge failed to obtain a transcript 
of the district court proceedings to ascertain the facts 
before acting on his suspicions; and the judge failed to 
recuse himself, but dismissed the contempt complaints 
without hearing the case, the actions of the judge were 
negligent, but not willful, and were not grounds for dis- 
cipline. In the Matter of Locatelli, 2007-NMSC-029, 141 
N.M. 755, 161 P.3d 252. 

No conflict with Article V, Section 5. — This section 
addresses the power to fill a vacancy. N.M. Const., art. V, 
§ 5, addresses the power to remove officers. The two pow- 
ers are not mutually exclusive, and ohne does not negate 
the other, State ex rel. N.M. Judicial Standards Comm'n 
v. Espinosa, 2003-NMSC-017, 134 N.M. 59, 73 P.3d 197. 

Staggered terms. — The use of staggered terms 
is not sufficient to limit the governor's removal power 
under N.M. Const., art. V, § 5. While policies underly- 
ing staggered terms are important, such policies cannot 
override the governor's express removal authority. State 
ex rel. N.M. Judicial Standards Comm'n v. Espinosa, 
2003-NMSC-017, 134 N.M. 59, 73 P.3d 197. 

Removal of members. — Neither this section nor its 
implementing statutes provides a mechanism for the re- 
moval of commission members. State ex rel. N.M. Judicial 
Standards Comm'n v. Espinosa, 2003-NMSC-017,° 134 
N.M. 59, 73 P.3d 197. 

Recall of municipal judge. — Since this section 
creates a judicial standards commission and explicitly 
provides grounds for and general procedures to be fol- 
lowed in removing judges from office, no legislatively 
created means of removing judicial officers is contem- 
plated; therefore, 3-14-16 NMSA 1978, providing for re- 
call of elective officers in commission-manager munici- 
palities, is contrary to this section insofar as it pertains 
to removal of municipal judges. Cooper v. Albuquerque 
City Comm'n, 1974- NMSC- 006, 85 N.M. 786, 518 P.2d 
275. 

Supreme court makes its own independent deci- 
sion as to the removal of a judge on the merits. In re 
Martinez, 1982-NMSC-115, 99 N.M. 198, 656 P.2d 861. 

Removal of judges. — Given the authority with which 
a judge is entrusted, as a matter of equal protection prin- 
ciples he or she may be distinguished from other county 
officials and be subjected to removal from office on less 
than proof beyond a reasonable doubt. Jn re Castellano, 
1995-NMSC-007, 119 N.M. 140, 889 P.2d 175. 

The canons of judicial ethics do not control the de- 
termination of the issue of willful judicial misconduct un- 
der the constitution. They only furnish some proof of what 
constitutes appropriate judicial conduct. In re Martinez, 
1982-NMSC-115, 99 N.M. 198, 656 P.2d 861. 

Standard of proof to be applied in cases of judi- 
cial misconduct is clear and convincing evidence. In re 
Martinez, 1982-NMSC-115, 99 N.M. 198, 656 P.2d 861. 

Discipline for misconduct during prior, different 
term of office. — Previous acts of misconduct on the part 
of a judge or justice, committed in his official capacity as a 
judge or justice during a prior term of judicial office, follow 
the judge to any subsequent judicial office. Those acts of 
misconduct may be the subject of disciplinary proceedings 
before the judicial standards commission during a present 
and different term of judicial office held by that judge or 
justice. In re Romero, 1983-NMSC-054, AR N.M. 180, 668 
P.2d 296. 

Candidates for judicial office are required to 
comply with all provisions of the code of judicial 
conduct and a judge may be disciplined for misconduct 
committed during an election campaign. In the Matter 
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_of Rodella, 2008-NMSC-050, 144 N.M. 617, 190 P.3d 


338. 

Where a judge was asked by a friend to obtain his 
father's release from jail; the judge called the jail and 
set bond; when no one was available to set bond, the judge 
changed his release order to release the defendant to the 
custody of his wife; the judge hand-delivered the release 
order to the jail; and the judge presided over the defen- 
dant's arraignment, the judge's conduct did not consti- 
tute willful misconduct in office. In the Matter of Rodella, 
2008-NMSC-050, 144 N.M. 617, 190 P.3d 338. 

Actions held to constitute willful misconduct. — 
Where a judge met ex parte with the complaining wit- 
ness in a domestic violence case who had been subpoe- 
naed by the state to testify in her husband's trial; the 
judge told the witness that she did not have to respond 
to the subpoena; the witness failed to appear at trial; 
the judge signed a document recusing himself when the 
prosecutor raised the issue of the judge's ex parte con- 
versation with the witness; and later when the witness 
appeared, the judge recalled the case and dismissed it, 
the judge's conduct constituted willful misconduct in of- 
fice. In the Matter of Rodella, 2008-NMSC-050, 144 N. M, 
617, 190 P.3d 338. ° 

A judge is without authority to direct the juvenile pro- 
bation office to refrain from referring juvenile cases to the 
district attorney without the judge's prior written con- 
sent, or to relieve the district attorney as children's court 
attorney and to appoint private attorneys to act and to 
be compensated out of the district attorney's budget, and 
to do so constitutes bad faith, malicious abuse of judicial 
power and willful misconduct in office. In re Martinez, 
1982-NMSC-115, 99\N.M. 198, 656 P.2d 861. 

It is willful misconduct in office for a judge knowingly to 
countermand orders of his presiding judge for a prisoner 
to be immediately transported to the state penitentiary. In 
re Martinez, 1982-NMSC-115, 99 N.M. 198, 656 P.2d 861. 

Willful misconduct. Where a magistrate court 
judge, who had developed a personal relationship with a 
defendant in a criminal case, asked the magistrate judge 
who was assigned to the defendant's case to make spe- 
cial concessions with regard to the defendant's bond, at- 
tempted to influence the disposition of the defendant's 
case, instructed the clerks of the magistrate court to is- 
sue a clearance for the defendant's driver's license in the 
same case, and attempted to influence a police officer who 
had stopped the car driven by the defendant for speeding; 
the judge evaded attempts to serve him with an order of 
the judicial standards commission to submit to a drug test 
and refused to submit to a drug test; and the judge tested 
positive for cocaine and cocaine metabolites when the su- 
preme court mandated that he comply with the commis- 
sion's order, the judge's actions constituted willful judicial 
misconduct that warranted removal from judicial office, In 
the Matter of Garza, 2007-NMSC-028, 141 N.M. 881, 161 
P.3d 876. ’ 

Failure to correct attorneys' mistakes not un- 
judicial conduct. Mistakes made by attorneys in 
making applications for temporary restraining orders 
which are not noticed or corrected by judges do not au- 
tomatically constitute unjudicial conduct. In re Martinez, 
1982-NMSC-115, 99 N.M. 198, 656 P.2d 861. . 

Attorney may act as temporary presiding offi- 
cer at hearing. — Proceedings before the judicial stan- 
dards commission are not illegal because an attorney acts 
as temporary presiding officer of a hearing on specific 
charges of misconduct where the chairman of the commis- 
sion is a lay person. In re Martinez, 1982-NMSC-115, 99 
N.M. 198, 656 P.2d 861. 

Municipal judge is not subject to recall election 
under either state law or the municipal charter; the su- 
perintending control of the supreme court over inferior 
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courts affords a present avenue for removal of any munici- Am. Jur, 2d, A.L.R. and C.J.S. references. — 46 Am. 

pal judge, should the situation so warrant. 1973 Op. Att'y Jur. 2d Judges § 17 et seq. 

Gen. No. 73-03. Confidentiality of proceedings or reports of judicial in- 
Law reviews. — For student symposium, "Constitu- quiry board or commission, 5 A.L.R.4th 730. 

tional Revision - Judicial Removal and Discipline - The 48A C.J.S. Judges §§ 35-52. 


California Commission Plan for New Mexico?" see 9 Nat. 
Resources J. 446 (1969). 


Sec. 33. [Retention or rejection at general election. | 


A. Each justice of the supreme court, judge of the court of appeals, district judge or metropoli- 
tan court judge shall have been elected to that position in a partisan election prior to being eligible 
for a nonpartisan retention election. Thereafter, each such justice or judge shall be subject to re- 
tention or rejection on a nonpartisan ballot. Retention of the judicial office shall require at least 
fifty-seven percent of the vote cast on the question of retention or rejection. 

B, Each justice of the supreme court or judge of the court of appeals shall be subject to reten- 
tion. or rejection in like manner at the general election every eighth year. 

C. Each district judge shall be subject to retention or rejection in like manner at the general 
election every sixth year. | 

D. Each metropolitan court judge shall be subject to retention or rejection in like manner at 
the general election every fourth year. 

E. Every justice of the supreme court, judge of the court of appeals, district judge or metropolitan 
court judge holding office on January 1 next following the date of the election at which this amend- 
ment is adopted shall be deemed to have fulfilled the requirements of Subsection A of this section 
and the justice or judge shall be eligible for retention or rejection by the electorate at the general 
election next preceding the end of the term of which the justice or judge was last elected prior to the 
adoption of this amendment. (As added November 8, 1988, and as amended November 8, 1994.) 


The 1994 amendment, proposed by S.J.R. No. 1 (Laws than six years after her partisan election. State ex rel. 
1994) and adopted at the general election held on Novem- King v. Raphaelson, 2015-NMSC-028. 
ber 8, 1994 by a vote of 222,910 for and 166,639 against, N.M. Const., Art. VI, Section 33 does not govern 
added the last sentence of Subsection A requiring 57 per- the process of judicial succession. — This provision 
cent of the vote cast for judicial retention. | does not prohibit a judicial nominating commission from 

The 1988 amendment to Article VI, which was pro- considering, and the governor from appointing, an oth- 
posed by S.J.R. No. 1, § 1 (Laws 1988) and adopted at the erwise qualified judicial applicant to fill a vacant judi- 
general election held on November 8, 1988, by a vote of cial office based on the judicial applicant's nonretention 
203,509 for and 159,957 against, added this section. in the immediately preceding election, Clark v. Mitchell, 

Compiler's notes. — An amendment to Article VI, 2016-NMSC-005. 
proposed by 8.J.R. No. 2 (Laws 1981), which would have Where a tenth judicial district court judge failed to gar- 
added a new Section 33 relating to elections for the re- ner at least fifty-seven percent of the votes cast on the 
tention or rejection of supreme court justices, judges of question of his retention as required by N.M. Const., Art. 
the court of appeals and district judges, was submitted VI, § 33 of the New Mexico constitution, where the judge 
to the people at the general election held on November 2, applied for the resulting judicial vacancy, and where the 
1982. It was defeated by a vote of 117,601 for and 139,643 judicial nominating committee submitted for consider- 
against. ation the judge's name to the governor, who then ap- 


pointed the judge to the vacant judicial position, petition 
for writ of quo warranto was denied because the New 
Mexico constitution does not prohibit a judicial nominat- 
ing commission from considering, and the governor from 


ANNOTATIONS 


When successor judge must stand for retention. 
— A district judge elected in a partisan election is subject i om : ; a ; 
to retention in the sixth year of the predecessor judge's appointing, an otherwise qualified judicial applicant “0 fill 
term. State ex rel. King v. Raphaelson, 2015-NMSC-028. a, vacant judicial office based on the judicial applicant's 

Where the state of New Mexico, through the office of nonretention in the immediately preceding election. Clark 
the attorney general, filed a petition for writ of quo war- v. Mitchell, 2016-NMSC-005, 
ranto seeking to have the New Mexico supreme court re- Unconstitutional alteration to the terms of of- 
move a district court judge from the bench who, after her fice. — Where petitioners, a class of public officers af- 
unsuccessful retention election, claimed to not be subject fected by the election deferral provisions of HB 407, 
to a retention election until six years after her partisan passed by the 2019 legislature, filed petitions for writs 
election, the supreme court granted the state's petition for of mandamus challenging the conatitut onality of HB 
writ of quo warranto holding that New Mexico's judicial 407 to the extent it postponed the times of election and 
selection system was designed so that all district judges extended the constitutionally mandated terms of certain 
statewide are up for retention at the same time every six public offices, the New Mexico supreme court issued 
years. The district court judge was properly up for reten- writs of mandamus prohibiting the implementation of 
tion at the end of her predecessor's six-year term, rather the affected provisions because they impermissibly alter 


397 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


Art. VI, § 34 


the constitutionally prescribed terms of office of the pe- 
titioning groups. State ex rel. Sugg v. Toulouse Oliver, 
2020-NMSC-002. 

Judicial officers holding office on January 1, 1995, 
but appointed to office after adoption of the 1994 amend- 
ment to this section, are deemed to have been elected to 
office in a partisan election, and are eligible for retention 
or rejection by the voters at the end of the term for which 
elected. 1995 Op. Att'y Gen. No, 95-03. 

Simultaneous declarations of candidacy. — A 
district judge may not file a declaration of candidacy for 
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retention of office and, at the same time, file a declaration 
of candidacy in a primary election for a statewide judicial 
office, 1990 Op, Att'y Gen. No, 90-04. 

Law reviews. — For article, "Judicial Selection in New 
Mexico; A Hybrid of Commission Nomination and Parti- 
san Election," see 80 N.M. L, Rev. 177 (2000). 

Am, Jur, 2d, A.L.R. and C.J.S. references, — 46 Am. 
Jur. 2d Judges § 8 et seq. 

48A C.J.S, Judges §§ 12 to 14, 21 to 24. 


Sec. 34. [Vacancies in office; date for filing declaration of candidacy. | 


The office of any justice or judge subject to the provisions of Article 6, Section 33 of this con- 
stitution becomes vacant on January 1 immediately following the general election at which the 
justice or judge is rejected by more than forty-three percent of those voting on the question of 
retention or rejection or on January 1 immediately following the date the justice or judge fails 
to file a declaration of candidacy for the retention of the justice's or judge's office in the general 
election at which the justice or judge would be subject to retention or rejection by the electorate. 
Otherwise, the office becomes vacant upon the date of the death, resignation or removal by im- 


peachment of the justice or judge. (As added November 8, 1988; as amended November 8, 1994 


and November 4, 2014.) 


The 2014 amendment, proposed by S.J.R. No. 16 


(Laws 2014) and adopted at the general election held on . 


November 4, 2014 by a vote of 264,351 for and 159,580 
against, allowed the legislature to set the date for filing 
declarations of candidacy for judicial retention elections; 
and deleted the former last sentence which provided that 
"The date for filing a declaration of candidacy for reten- 
tion of office shall be the same as that for filing a declara- 
tion of candidacy in a primary election". 

The 1994 amendment, proposed by S.J.R. No. 1 (Laws 
1994) and adopted at the general election held on Novem- 
ber 8, 1994 by a vote of 222,910 for and 166,639 against, sub- 
stituted "more than forty-three percent of those voting" for 
"a majority of those voting" near the beginning of the section. 

The 1988 amendment to Article VI, which was pro- 
posed by 8.J.R. No. 1, § 1 (Laws 1988) and adopted at 
the general election held on November 8, 1988, by a 
vote of 203,509 for and 159,957 against, added this 
section. 

Compiler's notes. — An amendment to Article VI, 


proposed by S.J.R. No. 2 (Laws 1981), which would have - 


added a new Section 34 relating to the duties of the judi- 
cial standards commission relative to retention elections, 


was submitted to the people at the general election held 
on November 2, 1982. It was defeated by a vote of 117,601 
for and 139,643 against. 


ANNOTATIONS 


Applicability to removal under Art. VI, § 32. — 
This section refers to removal by impeachment or by 
those methods that under the constitutional scheme 
are analogous; it does not limit the supreme court's 
authority to act upon the judicial standards commis- 
sion's petition for removal of a district court judge. 
In re Castellano, 1995-NMSC-007, 119 N.M. 140, 889 
P.2d 175. 

Simultaneous declarations of candidacy. — A dis- 
trict judge may not file a declaration of candidacy for re- 
tention of office and, at the same time, file a declaration 
of candidacy in a primary election for a statewide judicial 
office. 1990 Op. Att'y Gen. No. 90-04, 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 46 Am, 
Jur, 2d Judges § 237 et seq. 

48A C.J.S, Judges §§ 30 to 34, 


Sec. 35. [Appellate judges nominating commission. ] 


There is created the "appellate judges nominating commission", consisting of: the chief justice 
of the supreme court or the chief justice's designee from the supreme court; two judges of the 
court of appeals appointed by the chief judge of the court of appeals; the governor, the speaker 
of the house of representatives and the president pro tempore of the senate shall each appoint 
two persons, one of whom shall be an attorney licensed to practice law in this state and the 
other who shall be a citizen who is not licensed to practice law in any state; the dean of the uni- 
versity of New Mexico school of law, who shall serve as chairman of the commission and shall 
vote only in the event of a tie vote; four members of the state bar of New Mexico, representing 
civil and criminal prosecution and defense, appointed by the president of the state bar and the 
judges on this committee. The appointments shall be made in such manner that each of the two 
largest major political parties, as defined by the Election Code, shall be equally represented on 
the commission. If necessary, the president of the state bar and the judges on this committee 
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shall make the minimum number of additional appointments of members of the state bar as is 
necessary to make each of the two largest major political parties be equally represented on the 
commission. These additional members of the state bar shall be appointed such that the diverse 
interests of the state bar are represented. The dean of the university of New Mexico school of 
law shall be the final arbiter of whether such diverse interests are represented. Members of the 
commission shall be appointed for terms as may be provided by law. If a position on the commis- 
sion becomes vacant for any reason, the successor shall be selected by the original appointing 
authority in the same manner as the original appointment was made and shall serve for the 
remainder of the term vacated. 

The commission shall actively solicit, accept and evaluate applications from qualified lawyers 
for the position of justice of the supreme court or judge of the court of appeals and may require 
an applicant to submit any information it deems relevant to the consideration of his applica- 
tion. 

Upon the occurrence of an actual vacancy in the office of justice of the supreme court or judge of 
the court of appeals, the commission shall meet within thirty days and within that period submit 
to the governor the names of persons qualified for the judicial office and recommended for appoint- 
ment to that office by a majority of the commission. 

Immediately after receiving the commission nominations, the governor may make one request 
of the commission for submission of additional names, and the commission shall promptly submit 
such additional names if a majority of the commission finds that additional persons would be 
qualified and recommends those persons for appointment to the judicial office. The governor shall 
fill a vacancy or appoint a successor to fill an impending vacancy in the office of justice of the su- 
preme court or judge of the court of appeals within thirty days after receiving final nominations 
from the commission by appointing one of the persons nominated by the commission for appoint- 
ment to that office. If the governor fails to make the appointment within that period or from those 
nominations, the appointment shall be made from those nominations by the chief justice or the 
acting chief justice of the supreme court. Any person appointed shall serve until the next general 
election. That person's successor shall be chosen at such election and shall hold the office until the 
expiration of the original term. (As added November 8, 1988.) 


The 1988 amendment to Article VI, which was pro- than six years after her partisan election. State ex rel. 
posed by S.J.R. No. 1, § 1 (Laws 1988) and adopted at the King v. Raphaelson, 2015-NMSC-028. 
general election held on November 8, 1988, by a vote of The judicial succession process is separate and 
203,509 for and 159,957 against, added this section. apart from the retention election process. — This 

Compiler's notes. — An amendment to Article VI, provision does not prohibit a judicial nominating commis- 
proposed by S.J.R. No. 2 (Laws 1981), which would have sion from considering, and the governor from appointing, 
added a new Section 35 relating to the filling of judicial an otherwise qualified judicial applicant to fill a vacant ju- 
vacancies, was submitted to the people at the general elec- dicial office based on the judicial applicant's nonretention 
tion held on November 2, 1982. It was defeated by a vote in the immediately preceding election. Clark v. Mitchell, 
of 117,601 for and 139,648 against. 2016-NMSC-005. 

Cross references. — For the rules of the judicial nomi- Where a tenth judicial district court judge failed to 
nating commission, oath, open meetings resolution, and garner at least fifty-seven percent of the votes cast 
applicant questionnaire, see the addenda to this article. on the question of his retention as required by N.M. 


Const., Art. VI, § 33 of the New Mexico constitution, 
where the judge applied for the resulting judicial va- 
cancy, and where the judicial nominating committee 
submitted for consideration the judge's name to the 


ANNOTATIONS 


When successor judge must stand for reten- 
tion. — A district judge elected in a partisan election 3 : 
is subject to retention in the sixth year of the prede- governor, who then appointed the judge to the vacant 
cessor judge's term. State ex rel. King v. Raphaelson, judicial position, petition for writ of quo warranto was 
2015-NMSC-028. denied because the New Mexico constitution does not 

Where the state of New Mexico, through the office of prohibit a judicial nominating commission from consid- 
the attorney general, filed a petition for writ of quo war- ering, and the governor from appointing, an otherwise 
ranto seeking to have the New Mexico supreme court re- qualified judicial applicant to fill a vacant judicial of- 
move a district court judge from the bench who, after her fice based on the judicial applicant's nonretention in 
unsuccessful retention election, claimed to not be subject the immediately preceding election, Clark v. Mitchell, 
to a retention election until six years after her partisan 2016-NMSC-005, Pr See fe 
election, the supreme court granted the state's petition for Law reviews. — For article, "Judicial Selection in New 
writ of quo warranto holding that New Mexico's judicial Mexico: A Hybrid of Commission Nomination and Parti- 
selection system was designed so that all district judges san Election," see 30 N.M. L. Rev. 177 (2000). 
statewide are up for retention at the same time every six Am, Jur, 2d, A.L.R. and C.J.S. references. — 46 Am. 
years. The district court judge was properly up for reten- Jur. 2d Judges § 237 et seq, 
tion at the end of her predecessor's six-year term, rather 48A C.J.S. Judges §§ 32 to 34. 


399 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


Art. VI, § 35 CONSTITUTION OF THE STATE OF NEW MEXICO Art. VI, § 36 


Sec. 35. (Proposed.) [Appellate judges nominating commission.] 


There is created the "appellate judges nominating commission", consisting of: the chief justice 
of the supreme court or the chief justice's designee from the supreme court; two judges of the 
court of appeals appointed by the chief judge of the court of appeals; the governor, the speaker of 
the house of representatives and the president pro tempore of the senate shall each appoint two 
persons, one of whom shall be an attorney licensed to practice law in this state and the other who 
shall be a citizen who is not licensed to practice law in any state; the dean of the university of 
New Mexico school of law, who shall serve as chair of the commission and shall vote only in the 
event of a tie vote; four members of the state bar of New Mexico, representing civil and criminal 
prosecution and defense, appointed by the president of the state bar and the judges on the com- 
mission. The appointments shall be:made in such:manner that each of the two largest major 
political parties, as defined by the Election Code, shall be equally represented on the commis- 
sion. If necessary, the president of the state bar'and the judges on the commission shall make 
the minimum number of additional appointments of members of the state bar as is necessary to 
make each of the two largest major political parties be equally represented on the commission. 
These additional members of the state bar shall be appointed such that the diverse interests of 
the state bar are represented. The dean of the university of New Mexico school of law shall be 
the final arbiter of whether such diverse interests are represented. Members of the commission 
shall be appointed for terms as may be provided by law. If a position on the commission becomes 
vacant for any reason, the successor shall be selected by the original appointing authority in the 
same manner as the original appointment was made and shall serve for the remainder of the 
term vacated, 

The commission shall actively solicit, accept and evaluate applications from qualified lawyers for 
the position of justice of the supreme court or judge of the court of appeals and may require an ap- 
plicant to submit any information it. deems relevant to the consideration of the application. 

Upon the occurrence of an actual vacancy in the office of justice of the supreme court or judge of 
the court of appeals, the commission shall meet within thirty days and within that period submit 
to the governor the names of persons qualified for the judicial office and recommended for appoint- 
ment to that office by a majority of the commission. 

Immediately after receiving the commission nominations, the governor may make one request of 
the commission for submission of additional names, and the commission shall promptly submit 
such additional names if a majority of the commission finds that additional persons would be qual- 
ified and recommends those persons for appointment to the judicial office. The governor shall fill a 
vacancy or appoint a successor to fill an impending vacancy in the office of justice of the supreme 
court or judge of the court of appeals within thirty days after receiving final nominations from the 
commission by appointing one of the persons nominated by the commission for appointment to that 
office. If the governor fails to make the appointment within that period or from those nominations, 
the appointment shall be made from those nominations by the chief justice or the acting chief justice 
of the supreme court. The person appointed shall serve until the first general election following one 
year after appointment. The appointee's successor shall be chosen at such election and shall hold 
the office until the expiration of the term in effect at the time of election. 


Compiler's notes, — Section 2 of Senate Joint Reso- to the people for their approval or rejection at the next gen- 
lution 3 (Laws 2022, appearing on the November 8, 2022 eral election or at any special election prior to that date 
general election ballot as Constitutional Amendment 3) that may be called for that purpose. 


provided that this proposed amendment shall be submitted 


Sec. 36. [District court judges nominating committee. ] 


There is created the "district court judges nominating committee" for each judicial district. 
Each and every provision of Section 35 of Article 6 of this constitution shall apply to the "district 
judges nominating committee" except that: the chief judge of the district court of that judicial 
district or the chief judge's designee from that district court shall sit on the committee; there 
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JUDICIAL DEPARTMENT 


Art. VI, § 38 


shall be only one appointment from the court of appeals; and the citizen members and state bar 
members shall be persons who reside in that judicial district. (As added November 8, 1988.) 


The 1988 amendment to Article VI, which was pro- 
posed by S.J.R. No. 1, § 1 (Laws 1988) and adopted at the 


general election held on November 8, 1988, by a vote of 


203,509 for and 159,957 against, added this section. 

Compiler's notes. — An amendment to ‘Article 6, 
proposed by S.J.R. No. 2 (Laws 1981), which would have 
added a new Section 36 relating to the determination of 
judicial vacancies, was submitted to the people at the gen- 
eral election held on November 2, 1982. It was defeated by 
a vote of 117,601 for and 139,643 against. 

Cross references. — For the rules of the judicial nomi- 
nating commission, oath, open meetings resolution, and 
applicant questionnaire, see the addenda to this article. 


ANNOTATIONS 


A district court nominating commission has 
a duty to actively solicit qualified applicants so as to 
make a good faith effort to provide the governor with a 
list of more that one recommended nominee. State ex. rel. 
Richardson v. Fifth Judicial Dist. Nominating Comm'n, 
2007-NMSC-023, 141 N.M. 657, 160 P.3d 566. 

When successor judge must stand for reten- 
tion. — A district judge elected in a partisan election 
is subject to retention in the sixth year of the prede- 
cessor judge's term. State ex rel. King v. Raphaelson, 
2015-NMSC-028. 

Where the state of New Mexico, through the office of 
the attorney general, filed a petition for writ of quo war- 
ranto seeking to have the New Mexico supreme court re- 
move a district court judge from the bench who, after her 
unsuccessful retention election, claimed to not be subject 
to a retention election until six years after her partisan 
election, the supreme court granted the state's petition for 


writ of quo warranto holding that New Mexico's judicial 
selection system was designed so that all district judges 
statewide are up for retention at the same time every six 
years. The district court judge was properly up for reten- 
tion at the end of her predecessor's six-year term, rather 
than six years after her partisan election. State ex rel. 
King v. Raphaelson, 2015-NMSC-028. 

The judicial succession process is separate and 
apart from the retention election process. — This 
provision does not prohibit a judicial nominating commis- 
sion from considering, and the governor from appointing, 
an otherwise qualified judicial applicant to fill a vacant ju- 
dicial office based on the judicial applicant's nonretention 
in the immediately preceding election. Clark v. Mitchell, 
2016-NMSC-005. 

Where a tenth judicial district court judge failed to gar- 
ner at least fifty-seven percent of the votes cast on the 
question of his retention as required by N.M. Const., Art. 
VI, § 33 of the New Mexico constitution, where the judge 
applied for the resulting judicial vacancy, and where the 
judicial nominating committee submitted for consider- 
ation the judge's name to the governor, who then ap- 
pointed the judge to the vacant judicial position, petition 
for writ of quo warranto was denied because the New 
Mexico constitution does not prohibit a judicial nominat- 
ing commission from considering, and the governor from 
appointing, an otherwise qualified judicial applicant to fill 
a vacant judicial office based on the judicial applicant's 
nonretention in the immediately preceding election. Clark 
v. Mitchell, 2016-NMSC-005. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 46 Am. 
Jur. 2d Judges § 237 et seq. 

48A C.J.S, Judges §§ 32 to 34. 


Sec. 37. [Metropolitan court judges nominating committee. ] 


There is created the "metropolitan court judges nominating committee" for each metropolitan 
court. Each and every provision of Section 35 of Article 6 of this constitution shall apply to the 
metropolitan court judicial nominating committee except that: no judge of the court of appeals 
shall sit on the committee; the chief judge of the district court of the judicial district in which the 
metropolitan court is located or the chief judge's designee from that district court shall sit on the 
committee; the chief judge of that metropolitan court or the chief judge's designee from that metro- 
politan court shall sit on the committee only in the case of a vacancy in a metropolitan court; and 
the citizen members and state bar members shall be persons who reside in the judicial district in 
which that metropolitan court is located. (As added November 8, 1988.) 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 46 Am. 
Jur. 2d Judges § 237 et seq. 
48A C.J,.S. Judges §§ 32 to 34. 


The 1988 amendment to Article VI, which was pro- 
posed by S.J.R. No. 1, § 1 (Laws 1988) and adopted at the 
general election held on November 8, 1988, by a vote of 
203,509 for and 159,957 against; added this section. ‘ 

Cross references. — For the rules of the judicial nomi- 
nating commission, oath, open meetings resolution, and 
applicant questionnaire, see the addenda to this article. 


Sec. 38. [Chief judge of district and metropolitan court districts. | 


Each judicial district and metropolitan court district shall have a chief judge who shall have the 
administrative responsibility for that judicial district or metropolitan court district. Each chief 
judge shall be selected by a majority of the district judges or, in the case of the metropolitan court, 
by a majority of the metropolitan court judges in that judicial district or metropolitan court dis- 
trict. In the event of a tie, the senior judge shall be the chief judge. (As added November 8, 1988.) 


401 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


Art. VI, § 39 CONSTITUTION OF THE STATE OF NEW MEXICO Art. VI, § 39 


The 1988 amendment Article VI, which was proposed ANNOTATIONS 
by S.J.R. No. 1, § 1 (Laws 1988) and adopted at the general 
election held on November 8, 1988, by a vote of 203,509 for Am, Jur. 2d, A.L.R, and C.J.S. references. — 46 Am. 
and 159,957 against, added this section. Jur. 2d Judges § 26. 


48A C.J.S. Judges § 6. 


Sec. 39. [Creation of Biblie defender department and public defender 
commission. | 


A. A "public defender department" is established as an independent abate agency. The chief 
public defender is the administrative head of the public defender department, The term and quali- 
fications of the chief public defender shall be as provided by law. 

B. The "public defender commission" is established. The public defender commission shall ap- 
point the chief public defender. The public defender commission shall exercise independent oversight 
of the department and provide guidance to the chief public defender in the administration of the 
department and the representation of indigent persons. The commission shall not interfere with the 
discretion or the professional judgment or advocacy of a public defender office, a public defender con- 
tractor or assigned counsel in the representation of individual cases, Terms, qualifications and mem- 
bership of the public defender commission shall be as provided by law. (As added November 6, 2012.) 


Cross references, — For the judicial standards com- For the metropolitan court judges nominating commit- 
mission, see N.M. Const., art. VI, -§ 32. tee, see N.M. Const., art. VI, § 37. 

For the appellate judges nominating commission, see The 2012 amendment to Article VI, which was pro- 
N.M. Const., art. VI, § 35. posed by H.J.R. No. 26 (Laws. 2012) and adopted at a 

For the district court judges nominating committee, see general election held on November 6, 2012 by a vote of 


N.M. Const., art. VI, §.36. 404,132 for and 247,242 against, added this section, 


ADDENDA JUDICIAL NOMINATING COMMISSION 


Explanatory Note. 


AMENDMENT OF RULES GOVERNING 
JUDICIAL NOMINATING COMMISSIONS AND COMMITTEES 
OF THE STATE OF NEW MEXICO 


Kevin K. Washburn, Dean of the University of New Mexico School of Law and Chair of the Appellate 
Judges Nominating Commissions established under Article VI, §§ 35, 36 and 37 of the New Mexico 
Constitution, submits to the New Mexico Compilation Commission for publication the following 
amendments to the Rules Governing the Judicial Nominating Commissions and Committees. These 
amendments to the rules were drafted to provide clear procedures for active solicitation of judicial 
candidates by commissioners and for procedures, including active solicitation, if the Governor re- 
quests additional names. To date, these rules, as amended, have been adopted by the Appellate 
Court Judicial Nominating Commission and the District Court Judges Nominating Committees for 
the First, Second, Third, Fifth, Eighth and Twelfth Districts, as well as the Bernalillo County Met- 
ropolitan Court Nominating Committee. One of the amendments, set forth in the current version as 
Section 11, has also been adopted by the Fourth, Sixth and Tenth Judicial District Judges Nominat- 
ing Committees. These amendments will be presented for adoption by the remainder of the District 
Court Judges Committees when meetings in the remaining judicial districts are presented. 


Kevin K. Washburn, Chair" __ 
Judicial Nominating Commissions 
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Rules of the Judicial Nominating Commission. 


JUDICIAL NOMINATING COMMISSION RULES 
SECTION 1. Rules. 

A. These Rules shall be known as hee "Rules Governing Judicial Nominating Commissions," 
and are applicable to the appellate judges nominating commission; the district court judges nomi- 
nating committees and the metropolitan court judges nominating committee established under 
Article VI of the New Mexico Constitution. 

B. These Rules shall be effective beginning upon adoption by each commission (Appellate, Dis- 
trict, Bernalillo County Metropolitan). 

C. By a majority vote of those commissioners present, each judicial nominating commission or 
committee may adopt additional rules consistent with the Rules Governing Judicial Nominating 
Commissions, Article VI of the New Mexico Constitution and state law. 

SECTION 2. Role of the Chair. 

A. Upon the occurrence of a judicial vacancy or an upcoming judicial vacancy, it is the respon- 
sibility of the chair to. announce publicly the existence of the vacancy, the application and nomina- 
tion process and the deadline for applications. 

B. The chair shall provide notice of the vacancy to the persons charged by the constitution 
with the duty of appointing commissioners and shall coordinate the appointment of commission- 
ers in accordance with the constitutional requirements. 

C. The chair shall schedule the meetings of the commission and provide the media with notice 
of the date, time and place of the meetings. 

D. » The chair shall provide an application packet to applicants and persons nominated by oth- 
ers. For inclusion in the packet, the chair shall prepare a questionnaire requesting information 
relevant to the evaluation criteria specified in Section 5 of these Rules. Except as specified in the 
questionnaire, the questionnaire becomes public upon submission. 

E.: The chair, after the deadline for applications has passed, shall provide the media with the 
list of applicants who will be considered for the vacancy and date of interviews. 

F. The chair shall prepare a proposed agenda and shall send the agenda and the applications 
to the commission members prior to the meeting. 

G. The chair shall determine the order of interviews. 

H. The chair shall send a list of the applicants to the Chief Disciplinary Counsel of the Disci- 
plinary Board and request verification that none of the applicants has been the subject of a formal 
specification of charges. 

I. The chair shall send a list of those applicants who are serving as judges in the state to the 
Executive Director of the Judicial Standards Commission and request verification that none of 
those applicants has been the subject of formal disciplinary charges. 

J. Upon written request by a commissioner, the chair may seek additional information from the 
applicant or others relevant to the evaluation criteria specified in Section 5 of these Rules. 

K. The chair shall preside over meetings of the commission. 

L. The chair shall file the oaths of office executed by the commissioners with the Secretary of 
State. 

SECTION 3. Role of the Commissioners. 

A. Each commissioner shall take an oath of office prior to the start of a meeting of the commis- 
sion, 

B. Each commissioner shall disclose to the commission all current or past professional, family, 
‘business, and other special relationships with any of the applicants. These relationships shall not 
disqualify a commissioner from participating unless the commissioner feels that he/she cannot be 
impartial and cannot comply with his/her oath of office as to any applicant. 

SECTION 4. Active Solicitation. 

A. Upon the occurrence of a judicial vacancy or upcoming judicial vacancy, it is the responsibility 
of the chair and the commissioners to actively solicit applicants for the position in the following ways. 

B. The chair shall advertise the vacancy in as many of the following ways as possible, given the 
amount of time and financial resources available: 

1. Announce vacancy to media within the relevant jurisdiction. 
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2. Announce vacancy to state, county and local bar associations, including women, mi- 
nority and specialty bars (including, for example and when appropriate, organizations repre- 
senting prosecutors, criminal defense attorneys, government attorneys, trial lawyers, and in- 
surance defense lawyers) by notification to their publications and/or listservs. 

3. Send email announcement to all bar association members within the Judicial District. 

4. Notify the Bar Commissioners who represent lawyers in the Judicial District, asking 
them to suggest candidates and encouraging them to personally contact qualified attorneys to ask 
them to apply. 

5. Identify specific sections, divisions, or committees of the State Bar whose membership 
might have an interest in and qualifications for the new or vacant position, asking the chairs to sug- 
gest names, and encouraging them to personally contact qualified attorneys to ask them to apply. 

6. Invite nominations of qualified candidates by third parties. Invite nominated candidates 
to apply. 

7. Place notice on the Judicial Nominating Commission website, on court websites in th 
relevant jurisdiction, and on the Governor's website. 

8. Send notice of the vacancy to previous applicants from the relevant jurisdiction. 

9. Prepare educational materials about the application process and required qualifications 
and make them widely available. 

10. Send letters out to each member of the bar of the relevant jurisdiction asking them 
to apply. 

C. Commission member shall make every effort to identify qualified applicants and place tele- 
phone calls to encourage them to apply. 

D. When actively seeking qualified applicants, commissioners shall inform the prospective ap- 
plicant that being approached by a commissioner does not guarantee a nomination. Each applicant, 
whether actively recruited or independently seeking a nomination, will be subject to the same in- 
vestigative and interview procedures. It is important for recruited applicants to realize that they 
will not be given special consideration simply because the commission is inviting their applications. 

SECTION 5. Evaluative Criteria. 

The commissioners shall evaluate the applicants on the basis of the constitutional requirements 
and the following evaluative criteria: 

_* physical and mental ability to perform the tasks required 
impartiality 
industry 
integrity 
professional skills 
community involvement 
social awareness 
collegiality 
writing ability 
decisiveness 
judicial temperament 

* speaking ability 

SECTION 6. Commission Meetings. 

A. A majority of the commission shall constitute a quorum. Should the chair be absent, the 
commission will choose a chair from among its members. 

B. Meetings shall be open to the public. 

C. The public shall be notified of the meeting through notice in the media and in ‘accordance 
with the commission's Open Meetings Act notice resolution. 

D. The chair shall report on actions taken before the meeting on behalf of the commission 
pursuant to Section 2 of these Rules. 

K. Members of the public shall be allotted time for comments or questions concerning the 
policies and procedures of the commission and also time for comments concerning individual 
applicants. Public comment by any individual shall be limited to 5 minutes. 

SECTION 7. Interviews. | 

A. Interviews shall be conducted in the order determined by the chair, unless the commission 
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determines that a change is warranted by the circumstances. 

B. Unless the commission decides that a different time schedule would be appropriate, appli- 
cants shall be scheduled for interviews at intervals of at least 20 minutes and may choose to start 
with an opening statement of no more than 5 minutes. 

C. Each commissioner shall be given the opportunity to question each applicant. 

D, Each commissioner should ask each applicant about any information which the commis- 
sioner has learned or heard regarding the applicant and which the commissioner intends to raise 
in closed session. 

E. The commission may, for good reason, hear any applicant on a confidential subject in closed 
session. 

SECTION 8. Closed Session. 

A. Following the interviews, the commission may go into closed session to discuss the appli- 
cants' qualifications and to evaluate them according to the evaluative criteria specified in Section 5 
of these Rules. The discussion during closed session shall be confidential. The extent of confidenti- 
ality shall be determined by the commission, but, in any event, shall extend to prohibit express or 
implied attribution of comments or opinions to individual commissioners. 

B. As part of the discussion of the applicants, straw votes, non-binding and by secret ballot, 
shall be taken to determine support for particular applicants. 

C. Before each round of straw votes, the names of the applicants then under consideration shall 
be raised for discussion by the Commission. 

D. Commissioners shall cast only one vote per applicant but may vote for as many of the 
applicants as he/she wishes. 

E. When the commission, in closed session, after deliberations and at least two rounds of straw 
votes, believes that it is ready to vote in public session, the commission shall reconvene in open 
session for a final vote. 

SECTION 9. Formal Vote. 

A. The commission, using the evaluative criteria set forth in Section 5, shall determine which 
applicants are both qualified for judicial office and should be recommended to the Governor for 
appointment. 

B. The formal vote shall take place in public session. The chair may vote only in the event of a 
tie. A vote of the majority of the commissioners present shall be required to recommend a nominee 
or nominees to the Governor. 

C. In recognition of the fact that the New Mexico Constitution vests the Governor with the 
authority to appoint judges and that the commission does not select the judges, the commission 
should strive to recommend a list of two or more names for each position to the Governor. 

SECTION 10. Recommendation to the Governor. 

The chair shall send to the Governor, in alphabetical but unranked order, the names of the ap- 
plicants recommended by the commission. The chair shall notify the media and all applicants of 
the commission's recommendation to the Governor. 

SECTION 11. Request for Additional Names. 

If, after receiving the recommendation of the commission, the Governor chooses to request ad- 
ditional names, the chair shall: 

A. Actively solicit further applications for the position; 

B. Schedule a second meeting of the commission; 

C. Provide notice to the applicants, commissioners, media and public of the second meeting; 

D. Supply to the media a list of additional applicants, if any; 

E. Preside over a second meeting of the commission, following the process set out in these 
Rules under Sections 3 - 9, including notice to the Governor of any additional names recommended 
by the commission. 

SECTION 12.Forms. | 

A. Oath/Affirmation of Office 

B. Open Meetings Act Resolution 

C. Applicant Questionnaire 
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Oath. 


OATH 
1 , do solemnly swear that I will support the Constitution of the United Stites 
and the constitution and laws of the State of New Mexico; and that I will faithfully and impar- 
tially discharge the duties of the office of Commissioner, Judicial Nominating 
Commission,.on which I am about to enter, to the best of my ability, SO HELP ME GOD. 


Commissioner's Signature 
Sworn and subscribed before me this 
day of ; 


Notary's Signature 


Title 
My commission expires 


(This oath, when executed, must be forwarded immediately to the Secretary of State at 
Santa Fe, New Mexico, accompanied by the filing fee of $3.00) 


Open Meetings Resolution. 


JUDICIAL NOMINATING COMMISSION 
OPEN MEETINGS RESOLUTION 
WHEREAS, the [Appellate] [___———s Judicial District Court] [Metropolitan Court] Judges Nomi- 
nating Commission ("Commission") met at on hn ne ee 
at , a.m./p.m. as required per law; and 

WHEREAS, Section 10-15-1(B) of the Open Meetings Act (NMSA 1978, Sections 10-15-1 to -4) 
states that, except as may be otherwise provided in the Constitution or the provisions of the Open 
Meetings Act, all meetings of a quorum of members of any board, council, commission, administra- 
tive adjudicatory body or other policymaking body of any state or local public agency held for the 
purpose of formulating public policy, discussing public business or for the purpose of taking any 
action within the authority of or the delegated authority of such body, are declared to be public 
meetings open to the public at all times; and 

WHEREAS, any meetings subject to the Open Meetings Act at which the discussion or adoption 
of any proposed resolution, rule, regulation or formal action occurs shall be held only after reason- 
able notice to the public; and 

WHEREAS, Section 10-15-1(D) of the Open Meetings Act requires the Commission to determine 
annually what constitutes reasonable notice of its public meetings; 

NOW, THEREFORE, BE IT RESOLVED by the Commission that: 

1. All meetings shall be held on the date and at the time and place indicated on the meeting 
notice. 

2. Notice of meetings at which applicant interviews will be conducted will be given at least ten 
(10) days in advance of the meeting date. Notice of other, nonemergency meetings shall be given at 
least three (3) days in advance of the meeting date. The notice for a meeting shall include an 
agenda or information on how the public may obtain a copy of the agenda. The agenda shall be 
available to the public at least twenty-four (24) hours before a meeting. 

3. Emergency meetings will be called only under circumstances which demand immediate ac- 
tion to protect the health, safety and property of citizens or to protect the Commission from sub- 
stantial financial loss. The Commission will avoid emergency meetings whenever possible. Emer- 
gency meetings may be called upon twenty-four (24) hours' notice, unless the threat of personal 
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injury, property damage or financial loss require less notice. The notice for all emergency meetings 
shall include an agenda or information on how the public may obtain a copy of the agenda. 

4, For purposes of the meetings described in paragraph 2 of this Resolution, notice of the date, 
time, place and agenda shall be placed in the Bar Bulletin and newspapers of general circulation 
in the state and posted at the Commission's office at «The Secretary shall also 
mail copies of the written notice or provide telephone notice to those broadcast stations licensed by 
the Federal Communications Commission and newspapers of general circulation which have made 
a written request for notice of public meetings. 

5. For purposes of emergency meetings described in paragraph 3 of this Resolution, notice of 
the date, time, place and agenda shall be posted at the Commission's office at 
Telephone notice shall also be provided to those broadcast stations licensed by the Federal Gom- 
munications Commission and newspapers of general circulation which have made a written 
request for notice of public meetings. 

6. In addition to the information specified above, all notices shall include the following language: 

If you are an individual with a disability who is in need of a reader, amplifier, qualified sign lan- 
guage interpreter, or any other form of auxiliary aid or service to attend or participate in the hear- 


ing or meeting, please contact at at least one week prior to 
the meeting or as soon as possible. Public documents, including the agenda and minutes, can be 
provided in various accessible formats. Please contact at if 


a summary or other type of accessible format is needed. 

7. The Commission may close a meeting to the public only if the subject matter of such discus- 
sion or action is exempted from the open meeting requirement under Section 10-15-1(H) of the 
Open Meetings Act. 

(a) If any meeting is closed during an open meeting, such closure shall be approved by a major- 
ity vote of a quorum of the Commission taken during the open meeting. The authority for the clo- 
sure and the subjects to be discussed shall be stated with reasonable specificity in the motion for 
closure and the vote on closure of each individual member shall be recorded in the minutes. Only 
those subjects specified in the motion may be discussed in a closed meeting. 

(b) If the decision to hold a closed meeting is made when the Commission is not in an open 
meeting, the closed meeting shall not be held until public notice, appropriate under the circum- 
stances, stating the specific provision of law authorizing the closed meeting and the subjects to be 
discussed with reasonable specificity is given to the members and to the general public. 

(c) Following completion of any closed meeting, the minutes shall state whether the matters dis- 
cussed in the closed meeting were limited only to those specified in the motion or notice for closure. 

(d) Except as provided in Section 10-15-1(H) of the Open Meetings Act, any action taken as a 
result of discussions in a closed meeting shall be made by vote of the Commission in an open public 
meeting. 

Passed by the [Appellate] [ Judicial District Court] [Metropolitan Court] Judges Nomi- 
nating Commission this day of 4 : 


Applicant Questionnaire. 


Name: 


JUDICIAL SELECTION COMMISSION 


Application for Judicial Vacancy on the (name of Court) 
APPLICATION 
PERSONAL 
1. Fullname: 
2. County of Residence: 
3. Birthplace: | 
4, Ifborn outside the United States, give the basis for your citizenship: 
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Birth date: 

Marital status: 

If married, list spouse's full name: 

Spouse's occupation: 

Do you have any other familial relationships that might present conflicts if you were to be seated 
as a judge? If so, please explain these relationships and how you would address any conflicts: 
Answer: 

10. List all places of residence, city and state, and approximate dates for the last’ 10 years: 
Date(s) of residence: | 
Street address:City: 

State: 

Zip code: 


EDUCATION 


11. List schools attended with dates and degrees (including all post-graduate work): 
High school(s): 
Colleges: 
Law schools(s): 

12. Bar admissions and dates: 


EMPLOYMENT 


13. List your present employment: 
Date(s) of employment: 
Employer:Mailing address: 
Business phone: 

Position: 
Duties: 
Supervisor: 

14. List your previous employment Souerpeme with most recent): 
Dates of employment: | ) 
Employer:Mailing address: 

~ Business phone: 
Business FAX: 
Email address: 
Position: 


PARTNERS AND ASSOCIATES 


15. List all partners and associates, beginning with the current or most recent: 
Answer: 


EXPERIENCE 


16. How extensive is your experience in Personal Injury Law? 
Answer: 
17. How extensive is your experience in Commercial Law? 
Answer: 
18. How extensive is your experience in Domestic Relations Law? 
Answer: 
19. How extensive is your experience in Juvenile Law? 
Answer: 
20. How extensive is your experience in Criminal Law? 
Answer: 
21. How extensive is your experience in Appellate Law? 
Answer: | 
22. How many cases have you tried to a jury? Of those trials, how many occurred within the last 
two years? Please indicate whether these jury trials involved criminal or civil cases. 
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23. 


24. 


Answer: 

How many cases have you tried without a jury? How many of these trials occurred within the 
last two years? Please indicate whether these non-jury trials involved criminal or civil cases. 
Answer: 

How many appeals have you handled? Please indicate how many of these appeals occurred 
within the last two years. 

Answer: 


PUBLIC OFFICES, PROFESSIONAL & CIVIC ORGANIZATIONS 


25. 


26. 


27. 
28. 
29. 
30. 
31. 


32. 


33. 
34, 


35. 


36. 


37. 
38. 


39. 


Public Offices Held and Dates 

Public office: 

Dates: 

Activities in professional organizations, including offices held for last 10 years: 
Professional organization: : 

Position held: 

Dates: 

Activities in civic rdaniwetio iis including offices held for last 10 years: 

Civic organization: 

Position held:Dates: 

Avocational interests and hobbies: 

Answer: 

Have you been addicted to the use of any substance that would affect your ability to private 
the essential duties of a dia in If so, please state the substance and what treatment received, 
if any: 

Answer: 

Do you have any mental or physical impairment that would affect your ability to perform the 
essential duties of a judge? If so, please specify. 

Answer: — 

To your knowledge, have you ever been disciplined for violation of any rules of professional 
conduct in any jurisdiction? In particular, have you ever received any discipline, formal or 
informal, including an "Informal Admonition." If so, when, and please explain: 

Have you ever been convicted of any misdemeanor or felony other than a minor traffic offense? 
Answer: 

Have you ever had a DWI or any criminal charge, other than a minor traffic offense, filed 
against you? If so, when? What was the outcome? 

Answer: 

Have you ever been a named party in any lawsuit in either your personal or professional 
capacity? If so, please explain the nature of the lawsuit(s) and the result(s). 

Answer: 

To your knowledge, is there any circumstance in your professional or personal life that creates 
a substantial question as to your qualifications to serve in the judicial position involved or 
which might interfere with your ability to so serve? 

Answer: 

If you have served as a judge in New Mexico, have you ever been the subject of charges of a 
violation in the Code of Judicial Conduct for which a public filing has occurred in the New 
Mexico Supreme Court, and if so, how was it resolved? 

Answer: 


If you have served as a judge in New Mexico, have you ever participated in a Judicial 


Performance Evaluation, including interim, and if so, what were the results? 


- Answer: 


Have you filed all federal, state and city tax returns that are now due or overdue, and are all 
tax payments up to date? If no, please explain. 

Answer: 

Have you or any entity in which you have or had an interest ever filed a petition in bankruptcy, 
or has a petition in bankruptcy been filed against you? If so, please explain. 
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Answer: 

40. Are you presently an officer, director, partner, majority shareholder or holder of a substantial 
interest in any corporation, partnership or other business entity? If so, please list the entity 
and your relationship. 

Answer: | 

41. Do you foresee any conflicts under the New Mexico Code of Judicial Conduct that might arise 
regularly? If so, please explain how you would address these conflicts. 
Answer: 

42. Do you meet the constitutional qualifications for age, residency and years of practice for the 
judicial office for which you are applying? Please explain. 
Answer. 

43, Please explain your reasons for applying for a judicial position and what factors you believe 

_ indicate that you are well suited for it. , 


Answer: 

44, Does submission of this application express your willingness to accept siaicial appointment 
to the (name of court) if your name is chosen by the Governor? 
Answer: 


Items to Be Submitted in Separate Document(s) 


1. Please have at least two, but not more than five, letters of recommendation submitted 
directly to the Chair of the Judicial Selection Commission. Include letters from one or 
more professional adversaries. If more than five letters are submitted, only the first 
five received will be submitted to the Commission. Letters of recommendation may 
be scanned to be part of the application; however, the original letters must be mailed 
directly to the Judicial Selection Office. 

2. Please attach a list of no more than eight references. 

3. Please enclose one legal writing sample, such as a legal memorandum, opinion, or brief. If 
you had assistance from an associate, clerk or partner, indicate the extent of such assistance. 
Please submit no more than 20 pages. 

4, You may also attach a copy of one other publication you have written which you feel would be 
relevant to the Commission's consideration of your qualifications. For this too, please submit no more 
than 20 pages. If you include more than one additional publication, only one will be presented for the 
Commission's review. The others will be retained on file with the rest of your application materials. 

5. Ifyou have, currently or in the past, suffered from any mental, physical or other condition 
that would affect your ability to perform the essential duties of a judge, and which has not 
been disclosed above, please describe the nature of such condition and your treatment and 
explain how it would affect your service. You may answer this request, as well as Questions 
29 and 30, by submission of a separate confidential letter. If you wish the letter to remain 
confidential, please mark "CONFIDENTIAL" at the top of the first page of the letter. The 
information will be made available to each commissioner and otherwise hold the information 
confidential to the extent allowed by law. 

(Instructions: All of the answers stated in this application must be affirmed as true under penalty 

of perjury, by self-affirmation.] 


AFFIRMATION 


The undersigned hereby affirms that he/she is the person whose signature appears herein on this 
application for judicial appointment; that he/she has read the same and is aware of the content 
thereof; that the information that the undersigned has provided herein is full and correct according 
to the best knowledge and belief of the undersigned; that he/she has conducted due diligence to 
investigate fully each fact stated above; that he/she executed the same freely and voluntarily; that 
he/she affirms the truth of all statements contained in this application under penalty of perjury; 
and that he/she understands that a false answer may warrant a referral to the Disciplinary Board 
or other appropriate authorities. 

/s/: Date: 

Name: 
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Waiver of Confidentiality - Professional Disciplinary Bodies and Judicial Disciplinary 
and Administrative Bodies : 


The undersigned applicant hereby waives, until the judicial position applied for is filled, the benefits 
of any statute, rule or regulation prescribing confidentiality of records of any administrative or 
disciplinary committee of the State of New Mexico, including but not limited to the Disciplinary 
Board of the Supreme Court, the Board.of Bar Examiners, the Judicial Standards Commission and 
the Judicial Performance Evaluation Commission; and does authorize any of the above to furnish 
to the Judicial Nominating Commission, any such information, including documents, records, bar 
association files regarding charges or complaints filed against the Judicial Nominating Commission 
or any of its members, agents or representatives to inspect and make copies of such documents, 
records, and other information. The undersigned does hereby release and discharge the Judicial 
Nominating Commission, its individual representatives, and any other person so furnishing 
information from any and all liability of every nature and kind arising out of the furnishing of 
information so provided concerning the applicant. The undersigned also expressly consents to the 
release of his/her name and this form to the public in the sole discretion of the Judicial Nominating 
Commission. 


AFFIRMATION 


The undersigned hereby affirms that he/she is the person whose signature appears herein above 
on the instrument entitled, "Waiver of Confidentiality — Professional Disciplinary Bodies and 
Judicial Disciplinary Bodies"; that he/she has read the same and is aware of the content thereof; 
that the same is true and correct according to the best knowledge and belief of the undersigned; 
that he/she executed the same freely and voluntarily; and that he/she affirms the truth of all these 
statements under penalty of perjury. 


/s/: Date: 

Please mail the completed and signed application, with attachments, to the Judicial Selection 
Office at the following address: 

Chair, Judicial Selection Commission 

UNM School of Law 

MSC11 6070 1 University of New Mexico 

Albuquerque, NM 87131-0001 

Please keep a copy for your records. 


ARTICLE VII 


Elective Franchise 


Sec. Sec, 
1. Qualifications of voters; absentee voting; school elec- 4, Residence. 
tions; registration. 5. Election by ballot; plurality elects candidate. 


2. Qualifications for holding office. 
3. Religious and racial equality protected; restrictions on 
amendments. 


Sec. 1. [Qualifications of voters; absentee voting; school elections; 
registration. | 


A. Every person who is a qualified elector pursuant to the constitution and laws of the United 
States and a citizen thereof shall be qualified to vote in all elections in New Mexico, subject to 
residency and registration requirements provided by law, except as restricted by statute either by 
reason of criminal conviction for a felony or by reason of mental incapacity, being limited only to 
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CONSTITUTION OF THE STATE OF NEW MEXICO 


Art. VII, § 1 


those persons who are unable to mark their ballot and who are concurrently also unable to com- 
municate their voting preference, The legislature may enact laws providing for absentee voting by 
qualified electors. All school elections shall be held at different times from partisan elections. 

B. The legislature shall have the power to require the registration of the qualified electors as 
a requisite for voting and shall regulate the manner, time and places of voting. The legislature 
shall enact such laws as will secure the secrecy of the ballot and the purity of elections and guard 
against the abuse of elective franchise. Not more than two members of the board of registration 
and not more than two judges of election shall belong to the same political party at the time of 
their appointment. (As amended November 7, 1967, November 4, 2008, November 2, 2010, and 
November 4, 2014, as directed by N.M. Supreme Court Order No. S-1-SC-35524, approved Sep- 
tember 21, 2016, in State of N.M. ex rel. League of Women Voters of N.M. v. Advisory Comm. to the 


N.M. Compilation Comm'n, 2017-NMSC-025.) 


The 2014 amendment, proposed by H.J.R. No. 2 (Laws 
2013) and adopted at the general election held on Novem- 
ber 4, 2014, by a vote of 258,673 for and 189,783 against, 
provided for school elections to be held at the same time 
as other nonpartisan elections; in the first paragraph, 
added the paragraph designation "A.", after "the precinct 
in which", deleted "he" and added "the person", and after 
"different times from", deleted "other" and added "parti- 
san"; in the second paragraph, added the paragraph des- 
ignation "B.", and after "secrecy of the ballot", deleted the 
comma and added "and". 

Compiler's note. — The 2008, 2010, and 2014 amend- 
ments to N.M. Const., Art. VII, Sec: 1 were compiled in 2016, 
following the New Mexico Supreme Court's decision in State 
of New Mexico ex rel, League of Women Voters of New Mex- 
ico v. The Advisory Committee to the New Mexico Compila- 
tion Commission, §.Ct, No. S-1-SC-35524, 2017-NMSC-025, 
in which the Court held "the proposed amendments to Ar- 
ticle VII, Section 1 of the Constitution of the State of New 
Mexico on the 2008, 2010, and 2014 general election bal- 
lots did not restrict any rights contained in that section 
and each amendment therefore was passed by the requisite 
majority vote of qualified New Mexico electors," and that 
"the 2010 and 2014 amendments were intended to and did 
result in different changes to different subject matter of 
Article VII, Section 1, as reflected in the amendments’ re- 
spective titles, and the 2014 amendment did not supersede 
the amendments adopted in the 2010 amendment." To view 
each amendment in its entirety, see the 2008, 2010, and 
2014 session laws on NUONESOURCE.COM. 

The 2010 amendment, proposed by S.J.R No. 6 (Laws 
2010) and adopted at the general election held on No- 
vember 2, 2010, by a vote of 290,593 for and 219,940 
against, modernized the language on qualified electors 
by removing "idiots" and "insane persons" as descriptions 
of people prohibited from voting, restricted those with a 
mental incapacity from voting, defined "mental incapac- 
ity", removed residency and age requirements for voting, 
except as provided by law, and provided that the voting 
rights of people convicted of felonies could be restored 
by statute; in the first paragraph, deleted "Every citizen 
of the United States who is over the age of twenty-one 
years and has resided in New Mexico twelve months, in 
the county ninety days, and in the precinct in which he 
offers to vote thirty days, next preceding the election, 
except idiots, insane persons and persons convicted of a 
felonious or infamous crime unless restored to political 
rights, shall be qualified to vote at all elections for public 
officers." and added the new first sentence; and in the sec- 
ond paragraph, after "secrecy of the ballot", deleted the 
comma and added "and". 

The 2008 amendment, proposed by S.J.R No. 4 (Laws 
2008) and adopted at the general election held on Novem- 
ber 4, 2008, by a vote of 512,962 for and 175,767 against, 
provided for school elections to be held at the same time as 
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other nonpartisan elections; in the first paragraph, after 
"the precinct in which", deleted "he" and added "the per- 
son", and after "different times from", deleted "other" and 
added "partisan"; and in the second paragraph, after "se- 
crecy of the ballot", deleted the comma and added "and", 

The 1967 amendment, which was proposed by H.J.R. 
No. 7, § 1 (Laws 1967) and adopted at the special elec- 
tion held on November 7, 1967, with a vote of 42,101 for 
and 9,757 against, in the first paragraph, deleted "male" 
before "citizen" and "Indians not taxed" before "shall be 
qualified to vote" in the first sentence; added the second 
sentence relating to absentee voting; and deleted a provi- 
sion at the end of the paragraph relating to women's suf- 
frage in school elections. 

The supreme court issued a writ of mandamus requir- 
ing the canvassing board to certify the passage of the 
amendment. See State ex rel. Witt v. State Canvassing 
Bd., 78 N.M. 682, 437 P.2d 148 (1968). 

Compiler's notes. — An amendment to this section 
proposed by H.J.R. No. 3, § 1 (Laws 1955), which was 
substantially the same as the 1967 amendment, was sub- 
mitted to the people at a special election held on Septem- 
ber 20, 1955. It failed to pass because it did not receive the 
necessary majority of each county. 

An amendment to this section proposed by S.J.R. No. 2 
(Laws 1957), which was substantially the same as the 1967 
amendment, was submitted to the people at the general 
election held on November 4, 1958. It failed to pass because 
it did not receive the necessary majority of each county. 

An amendment to this section proposed by 8.J.R. No. 9,§ 1 
(Laws 1961), which was substantially the same as the 1967 
amendment, was submitted to the people at the special elec- 
tion held on September 19, 1961. It was defeated because it 
did not receive the necessary majority of each county. 

An amendment to this section proposed by H.J.R. 
No. 18, § 1 (Laws 1963), which was substantially the same 
as the 1967 amendment, was submitted to the people at 
the general election held on November 3, 1964. It failed 
to pass because it did not receive the necessary majority 
of each county. 

Senate Joint Memorial 6 (Laws 1969) referred to the con- 
stitutional convention an amendment to this section to al- 
low 18 year olds to vote. The constitution submitted by the 
convention was rejected by the voters on December 9, 1969. 

House Joint Memorial 19 (Laws 1969) referred to the 
constitutional convention an amendment "to permit new 
residents of this state to vote in presidential elections even 
though their length of residency does not qualify them as © 
electors of the state." The constitution submitted by the 
convention was rejected by the voters on December 9, 1969. 

An amendment to the constitution proposed by H.J.R. 
No. 15, § 1 (Laws 1970), which would have repealed Ar- 
ticle VII and adopted a new Article VII, was submitted 
to the people at the general election held on November 3, 
1970. It was defeated by a vote of 67,299 for and 63,279 
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against, failing to meet the voting requirements of N.M. 
Const., art, XIX, § 1. 

Eight amendments to the constitution were proposed by 
the 1970 session of the legislature although the attorney 
general has stated that constitutional.amendments may 
not be considered in even-numbered years. See 1965 Op. 
Att'y Gen. No. 65-212 and 1969 Op. Att'y Gen. No. 69-151. 

An amendment to this section proposed by H.J.R. No. 1, 
§ 1 (Laws 1971), which would have lowered the voting age 
to 18, was submitted to the people at a special election 
held on November 2, 1971. It was defeated by a vote of 
47,767 for and 26,690 against. 

Laws 1971, ch. 308, §§ 1 and 2 provided that all con- 
stitutional amendments proposed by the thirtieth legisla- 
ture be voted upon at a special election on the first Tues- 
day of November, 1971, unless otherwise specified, and 
appropriated $171,000 for election expenses. 

An amendment to this section proposed by HWJ.R. 
No. 31, § 1 (Laws 1973), which would have lowered the 
voting age to 18, reduced the residency requirement to 30 
days in the state, county and precinct and added a pro- 
vision relating to absentee voting, was submitted to the 
people at the special election held.on November 6, 1973. 
It was defeated by a vote of 25,198 for and 16,455 against. 

An amendment proposed by S.J.R. No. 3 (Laws 1994), 
which would have substituted "the age of eighteen years 
and who meets residency requirements established by law, 
except persons found by a court to be incapacitated for this 
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purpose" for the language beginning "the age of twenty- > 


one" and ending "insane persons", was submitted to the 
people in the general election held on November 8, 1994. It 
was defeated by a vote of 172,111 for and 210,576 against. 

An amendment proposed by S.J.R. No, 10 (Laws 2001), 
which would have set 18, rather than 21, as the age of eli- 
gibility to vote and would have removed language exclud- 
ing idiots and insane persons from those qualified to vote, 
was submitted to the people at'the general election held 
on November 5, 2002. It was defeated by a vote of 184,077 
for and 242,921 against. 

Amendment XXVI of U.S. constitution. — The 
twenty-sixth amendment to the United States constitu- 
tion provides that the right of United States citizens, who 
are 18 years of age or older, to vote, shall not be denied or 
abridged by the United States or any state on account of 
age, and gives congress enforcement power. 

Cross references. — For special restrictions on 
amendment of this section, see N.M. Const., art. VI, § 3 
and art. XIX, § 1, as qualified by notes thereunder, 

For Election Code, see Chapter 1 NMSA 1978. 

For governor's power to restore political rights of per- 
sons convicted of a felony, see N.M. Const. Art. V, §6. 

Comparable provisions. — Idaho Const., art. VI, 
§§ 1 to 3. 

Iowa Const., art. II, § 5; amendment 30. 

Montana Const., art. IV, §§ 1, 2. 

Utah Const., art. IV, §§ 2, 6, 8. 

Wyoming Const., art. VI, §§ 1, 2, 5, 6. 


ANNOTATIONS 
I. |. GENERAL CONSIDERATION, 
II. QUALIFICATIONS. 
III. RESIDENCY. 
IV. VOTING PLACE, ° 
V. SCHOOL ELECTIONS. 


I. GENERAL CONSIDERATION. 


Indian suffrage. — Indians in New Mexico are entitled 
to vote, the provisions of the New Mexico constitution to 
the contrary notwithstanding. Trujillo v. Garley, No. 1353 
(D.N.M. Aug. 11, 1948).The case was not appealed. 

Section was inapplicable to organization of ju- 
nior college districts by petition and to elections held 
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subsequent to such organization under 21-13-2, 21-13-4 
and 21-13-6 NMSA 1978 (repealed); and provisions re- 
lating thereto were not invalid under this section. Dan- 
iels v, Watson, 1966-NMSC-011, 75 N.M..661, 410 P2d 
193, 

The residence requirement for junior college board 
members under 21-13-8 NMSA 1978 does not violate ei- 
ther N.M. Const., art. VII, § 2 or this section. Daniels v, 
Watson, 1966-NMSC-011, 75 N.M..661, 410 P.2d 193. 

Authority of legislature. — Delegation of authority 
to legislature in second paragraph of this section covers 
regulation of method and mechanics of voting by those 
persons who are otherwise qualified electors and ap- 
pear in person; legislature cannot enlarge the right be- 
yond that delineated in first paragraph. Chase v. Lujan, 
1944-NMSC-027, 48 N.M. 261, 149 P.2d 1003. 

The legislature did not delegate to the secretary 
of state the authority to reinstate straight-ticket 
voting in New Mexico. — Where the New Mexico sec- — 
retary of state sought to reinstate straight-ticket voting 
in the November 2018 general election, and where peti- 
tioners, a coalition of voters, political parties, and political 
organizations, filed a petition for writ of mandamus re- 
questing an order prohibiting the secretary of state from 
further efforts to reinstate the straight-ticket option on 
the grounds that she does not possess the authority to do 
so, the writ of mandamus was issued because N.M. Const., 
Art. VII, § 1(B) gives the legislature plenary authority 
over elections, an authority which cannot be delegated 
and which is limited only by the New Mexico constitu- 
tion. Moreover, the history of straight-ticket voting in New 
Mexico indicates that the legislature never delegated or 
attempted to delegate to the secretary of state the author- 
ity to decide whether straight ticket voting shall be an op- 
tion to voters in general elections, and 1-10-12(F) NMSA 
1978, which gives the secretary of state the authority to 
prescribe the form of the ballot, was never intended to 
authorize the secretary of state to decide questions re- 
lated to straight-ticket voting. Unite New Mexico v. Oliver, 
2019-NMSC-009. 

Ballots. — Under this section, it is competent for leg- 
islature to provide that ballots other than those printed 
by the respective county clerks shall not be cast, counted 
or canvassed in any election. State:ex rel. Read v. Crist, 
1919-NMSC-0065, 25 N.M. 175, 179 P. 629. 

Secrecy of the ballot. — Laws 1915, § 1999 (repealed) 
providing for an examination of ballots by the board of 
county commissioners did not violate the provision of this 
section relating to enactment of laws securing the secrecy 
of the ballot. Hyde v. Bryan, 1918-NMSC-097, 24 N.M. 
457, 174 P. 419. 

Maintaining secrecy of ballot is privilege per- 
sonal to voter. Kiehne v. Atwood, 1979-NMSC-098, 93 
N.M. 657, 604 P.2d 123. 

Compromising secrecy of ballot is not to be tol- 
erated except in cases of paramount public importance; 
the purity of elections is the public interest which some- 
times outweighs the individual's right to have his ballot 
kept secret. Kiehne v. Atwood, 1979-NMSC-098, 93 N.M. 
657, 604 P.2d 123. 

Illegal voter has no privilege against testifying 
as to the persons for whom he voted. Kiehne v. Atwood, 
1979-NMSC-098, 93 N.M. 657, 604 P.2d 123, 

Signature list requirements. — The legislature is 
charged with the duty of enacting laws to accomplish the 
purity of elections and protect against abuses, and signa- 
ture list requirements provided by 1-8-2 and 1-8-3 NMSA 
1978 are consistent with its authority and duty to do so; 
the state has a legitimate interest in trying to determine 
some degree of good faith on the part of the electors who 
sign nominating petitions, and in assuring at least a 
modicum of support for a political party and its nominees 
whose names are placed on the general election ballot. 
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People's Constitutional Party v. Evans, 1971- NMSC- 116, 
83 N.M. 303, 491 P.2d 520. 

Closed primary system is not unconstitutional. 
— Where plaintiff sued the secretary of state and the 
Bernalillo county clerk, seeking an injunction to enjoin 
them from prohibiting voters who declined to designate 
their political affiliation from voting during the primary 
election, the district court did not err in granting the mo- 
tion to dismiss plaintiff's complaint, because requiring 
voters to designate their affiliation with a major political 
party before the primary election, and only allowing vot- 
ers to vote for candidates of a party which is designated 
on their voter registration, as required by 1-12-7 NMSA 
1978, are reasonably modest burdens which further the 
state's interests in securing the purity of and efficiently 
administering primary elections, and although the free 
and open clause of N.M. Const., art. II, sec. 8 is intended 
to promote voter participation during elections, this sec- 
tion empowers the legislature to enact laws that secure 
the secrecy of the ballot and the purity of elections and 
guard against the abuse of the elective franchise, and if 
a statute imposes only modest burdens, then the state's 
important regulatory interests are generally sufficient 
to justify reasonable, nondiscriminatory restrictions on 
election procedures. Crum v. Duran, 2017-NMSC-013. 

Officers of irrigation districts are not "public of- 
ficers" within meaning of this section, and hence require- 
ment of certain qualifications for electors in irrigation 
districts does not violate this section in its meaning. Davy 
v. McNeill, 1925-NMSC-040, 31 N.M. 7, 240 P. 482. 

Amendment accomplished. — The requirement of 
a two-thirds vote in each county being unconstitutional, 
and the demand of ratification by "at least three-fourths 
of the electors voting in the whole state" having been met 
when that percentage voting on the particular proposition 
favored it; the adoption of the constitutional amendment 
submitted as Amendment No. 7 at the election held on 
November 7, 1967 was accomplished; it should be certified 
as having been ratified. State ex rel. Witt v. State Canvass- 
ing Bd., 1968-NMSC-017, 78 N.M. 682, 437 P.2d 143. 

Amendments that do not restrict the rights created 
in N.M. Const., art. VII, § 1 require only a simple ma- 
jority of the popular vote for ratification. — Where the 
2008, 2010, and 2014 amendments to N.M. Const., art. VII, 
§ 1 received 74.48 percent, 56.92 percent, and 57.68 percent 
of the votes, respectively, and where petitioner sought a writ 
of mandamus directing respondent to effectuate the compi- 
lation of the three constitutional amendments, the supreme 
court held that these amendments were duly ratified and 
therefore should have been compiled into the constitution, 
because under the controlling language of N.M. Const., art. 
XIX, § 1, such elections did not restrict the voting rights cre- 
ated in Section 1 of Article VII, and thus required only a 


simple majority, rather than a three-fourths super-majority, 


of the votes cast. State ex rel, League of Women Voters v, Ad- 
visory Comm., 2017-NMSC-025. 

Amendment void. 
amendment to permit absent voting (J.R. No. 12, Laws 1919) 
was void because it was never constitutionally adopted. Baca 
v, Ortiz, 1936-NMSC-054, 40 N.M. 435, 61 P.2d 320. 


II, QUALIFICATIONS. 


Felony convictions occurring during term of of- 
fice. — A felony conviction that occurs during the term 
of an elective office disqualifies the elected official from 
continuing to hold that office effective upon entry of 
a judgment of conviction. State ex rel. King v. Sloan, 
2011-NMSC-020, 149 N.M. 620, 253 P.3d 33. 

Conviction in trial court was determinative, un- 
der this section, while said conviction was being appealed. 
State ex rel. Chavez v, Evans, 1968-NMSC-167, 79 N.M. 
578, 446 P.2d 445, 39 A.L.R. 3rd 290. 
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Conviction in federal court. — The conviction of a fel- 
ony in a foreign jurisdiction, such as the federal court in this 
instance, should be considered by the courts of another state 
as being the conviction of a felony within the constitutional 
prohibition. State ex rel. Chavez v, Evans, 1968-NMSC- 169 
79 N.M. 578, 446 P.2d 445, 89 A.L.R. 3rd 290. 

Indians have right to vote. — There is nothing in 
the constitution or the statutes which prohibits an Indian 
from voting in a proper election, provided he fulfills the 
statutory requirements required of any other voter. Mon- 
toya v. Bolack, 1962-NMSC-073, 70 N.M. 196, 372 P.2d 387. 

Right to vote is not natural right, but a franchise 
conferred by organized government. State ex rel. Apodaca 
v. New Mexico State Bd. of Educ., 1971- NMSC- 058, 82 
N.M. 558, 484 P.2d 1268. 

Naturalization. —- Naturalization does not have ne 
effect of automatically conferring the right to vote and 
the right to hold office in New Mexico. Lopez v. Kase, 
1999-NMSC-011, 126 N.M. 733, 975 P.2d 346. 

Right to vote cannot be denied by election offi- 
cers, — The voter shall not be deprived of his rights as an 
elector either by fraud or mistake of election officers if it is 
possible to prevent it. Valdez v. Herrera, 1944-NMSC-013, 
48 N.M. 45, 145 P.2d 864. 

Qualification to serve as grand juror. — Grand juror 
did not have to be a properly registered voter to be a quali- 
fied elector, for purposes of sitting on the grand jury. State 
v. Chama Land & Cattle Co., 1990-NMCA-129, 111 N.M. 
317, 805 P.2d 86, cert. denied, 111 N.M. 262, 804 P.2d 1081. 

A juror has only to meet the requirements of this sec- 
tion to be a qualified elector under 38-5-1 NMSA 1978, 
and therefore to be qualified to serve as a grand juror, 
State v. Chama Land & Catile Co., 1990-NMCA-129, 111 
N.M. 817, 805 P.2d 86, cert. denied, 111 N.M. 262, 804 P.2d 
1081. 


III. RESIDENCY. 


Residency for federal senate nominees, — New 
Mexico scheme added an impermissible requirement of 
at least two years residency to qualifications for United 
States senator, and was therefore void, due to combina- 
tion of one-year residency requirement of this section, 
along with provision of 1-4-2 NMSA 1978, permitting reg- 
istration by one who will be a qualified elector at the next 
election (which, in effect, prevents one from registering to 
vote until he has resided in the state for one year), and 
the one-year party membership requirement found in 1-8- 
18 NMSA 1978, prior to amendment, for nomination by a 
political party. Dillon v. Fiorina, 340 F. Supp. 729 (D.N.M. 
1972), 

Residence in place of employment. One who 
is dependent on his earnings for support, and who ac- 
cepts employment in a place with intention of remaining 
there so long as the employment is available, is entitled 
to vote there if other requirements are met. Klutts v. 
Jones, 1916-NMSC-036, 21 N.M. 720, 158 P. 490, 1917A 
L.R.A. 291. 

Los Alamos residents. — Residence in the condemned 
area of the Los Alamos project does not meet the constitu- 
tional requirement of "residence" for voting purposes, but 
bona fide residents on portions of land in the Los Alamos 
project occupied by the United States in a proprietary ca- 
pacity only, remain subject to state jurisdiction in matters 
not inconsistent with the effective and free use of the land 
for which it was acquired and meet the constitutional re- 
quirements for voting. Arledge v. Mabry, 1948-NMSC-047, 
52 N.M. 303, 197 P.2d 884. See, 1970 Op. Att'y Gen. No. 70- 
72, analyzing more recent court cases relating to voting 
rights of persons residing on federal enclaves. 

Residence on reservation. — Indian reservation ly- 
ing within geographic boundaries of the state is a part 
of the state, and residence for voting. purposes, within 
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the meaning of the constitution. Montoya v. Bolack, 
1962-NMSC-073, 70 N.M. 196, 372 P.2d 387. 


IV. VOTING PLACE. 


Personal presence is contemplated by words "of- 
fers to vote" as used in this section. Chase v. Lujan, 
1944-NMSC-027, 48 N.M. 261, 149 P.2d 1003 (case decided 
prior to 1967 amendment authorizing absentee voting). 

Prior to amendment, section required manual de- 
livery of ballot by the voter in person at the polls in the 
precinct of his residence, and Laws 1955, ch. 256, provid- 
ing for voting by absentee ballot, was unconstitutional, 
State ex rel. West v. Thomas, 1956-NMSC-124, 62 N.M. 
103, 305 P.2d 376. 

This section requires the manual delivery of the bal- 
lot at the polls by the elector in person. Baca v, Ortiz, 
1936-NMSC-054, 40 N.M. 485, 61 P.2d 320 (case decided 
prior to 1967 amendment), 

Voting to be in precinct of residence. — This section 
requires a voter to cast his ballot in the precinct in which 
he resides. Thompson v. Scheier, 19836-NMSC-026, 40 N.M, 
199, 57 P.2d 293 (case decided prior to 1967 amendment). 

Voting place may be outside precinct. — The con- 
stitution does not require the machine or ballot box to 
be within the boundaries of a precinct as long as those 
casting their votes at the designated polling place are 
registered to vote in their precinct. Martinez v. Harris, 
1984-NMSC-105, 102 N.M. 2, 690 P.2d 445. 

Polling places on reservation. — Inasmuch as there 
is residence on the reservation for voting purposes, there 
is no prohibition to the location of polling places thereon. 
Montoya v. Bolack, 1962-NMSC-073, 70 N.M. 196, 372 
P.2d 387. 

Municipal precincts. — This section does not provide 
that a person otherwise qualified to vote can have but one 
place to vote in all elections, or that he can be a resident of 
but one precinct with fixed territorial boundaries; hence, 
establishment by Municipal Code (3-30-1 NMSA 1978 et 
seq.) of "municipal precincts" and requirement that in mu- 
nicipal elections voters vote in different precinct or poll- 
ing place than that in which they reside for purposes of 
county elections was not invalid. City of Raton v. Sproule, 
1967-NMSC-141, 78 N.M. 188, 429 P.2d 336, 


V. SCHOOL ELECTIONS. 


School bond election is. school election. — School 
district bond election was a school election, within mean- 
ing of this section (and was one at which women were en- 
titled to vote under former provision of this section pro- 
viding for women's suffrage in school elections.) Klutts v, 
Jones, 1915-NMSC-035, 20 N.M. 230, 148 P. 494. 

Special school bond election for immediate and future 
construction of buildings and for purchase of school sites 
was a school election within this section. Johnston v. Board 
of Educ., 1958-NMSC-141, 65 N.M. 147, 333 P.2d 1051. 

“Other elections". — Fact that women had been 
granted right of suffrage since this section was adopted 
did not alter requirement that "all school elections shall 
be held at different times from other elections"; municipal 
elections were included in "other elections". Roswell Mun. 
Sch, Dist. No. 1 v, Patton, 1986-NMSC-035, 40 N.M. 280, 
58 P.2d 1192. 

School consolidation not invalid. 
some electors would cast vote for member of state board 
of education in judicial district other than that in which 
their children attended school did not render school con- 
solidation invalid. State ex rel. Apodaca v, New Mexico 
State Bd. of Educ., 1971-NMSC-058, 82 N,M, 558, 484 
P.2d 1268, 

Registration not required to vote in school elec- 
tion. — There is no express constitutional or statutory re- 
quirement of registration as a condition to voting in special 
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school bond election, but voter must be otherwise quali- 
fied elector. Johnston v. Board of Educ., 1958-NMSC-141, 
65 N.M:'147, 333 P.2d 1051. 

Local option elections, — Qualifications of electors 
at local option election would be the same as in other elec- 
tions and as prescribed by this section. 1915-16 Op, Att'y 
Gen. No. 15-1510. 

Husband and wife may both vote in school bond 
election if they are owners of realty in the school district 
which realty is held as community property. 1963-64 Op. 
Att'y Gen. No. 64-27. 

Municipal indebtedness. — The 1964 amendment of 
N.M. Const., art. IX, § 12, relating to municipal indebted- 
ness, neither amends, applies to nor affects the provisions 
of this section. 1964 Op. Att'y Gen. No. 64-142, 

Simultaneous school elections in multi-district 
county. — Two or more school districts situate in the 
same county may properly hold school bond elections on 
the same day. 1965 Op. Att'y Gen. No. 65-55. 

Provision on school elections not self-executing. 
— This section is not self-executing, and pending legis- 
lative action, the county superintendent of schools will 
be elected with other county officers under existing law. 
1912-13 Op. Att'y Gen. No. 12-956. 

Registration not required to vote in school board 
election. — Registration for voting was not a necessary 
prerequisite to vote in a school bond election if the voter 
was otherwise qualified to vote in such election under for- 
mer law. 1963-64 Op. Att'y Gen. No. 64-27. 

Preemption of age requirement by federal con- 
stitution. — Adoption of the twenty-sixth amendment 
to the United States constitution has preempted state 
control of the field of voting age requirements; 18- to 
20-year-olds are eligible to vote in New Mexico elections 
notwithstanding this section. 1971 Op. Att'y Gen. No. 71- 
119, 
The twenty-sixth amendment to the United States con- 
stitution has superseded the age provision of this section. 
1971 Op. Att'y Gen. No. 71-117. 

Preemption by federal law. — This section is in di- 
rect conflict with the federal Voting Rights Act insofar as 
it prescribes age of 21 as a voting qualification. 1970 Op. 
Att'y Gen. No, 70-69. 

Federal Voting Rights Act amendments of 1970, extend- 
ing the 18-year-old suffrage to primary elections at which 
"federal" office-candidates are chosen, apply to all primary 
or other elections for president, vice-president, United 
States congressmen and United States senators, plat Op. 
Att'y Gen, No. 71-04. 

Meaning of "idiots" and "insane persons". 1973 Op. 
Att'y Gen. No. 73-44. 

Mental retardation. — Mentally retarded individuals 
who can understand the nature of their actions should be 
allowed to register and vote. 1974 Op. Att'y Gen. No. 74-35. 

Care must be exercised not to disenfranchise per- 
sons who are merely enfeebled by old age or physical in- 
firmities. 1973 Op. Att'y Gen. No, 73-44. 

Bar of felons from voting constitutional. — It ap- 
pears that there is no federal constitutional impediment 
to constitutional or statutory provisions barring convicted 
felons from voting. 1973 Op. Att'y Gen. No. 73-44. 

"Conviction" occurs at trial level; it is the finding 
of guilt and has nothing to do with the sentence, and is 
not held in abeyance pending review. 1973 ei Att'y Gen, 
No. 73-44. 

Not serving of sentence. — Person receiving a sus- 
pended sentence or placed on probation loses the same 
rights he would lose if he were committed to the peniten- 
tiary. 1959-60 Op. Att'y Gen. No, 59-176. 

Conviction in federal court. — Since under federal 
law offenses which may be punished by death or impris- 
onment for a term exceeding one year are felonies, and 
other offenses are misdemeanors, no felony under federal 
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law occurred where the penalty is one-year imprisonment, 
1957-58 Op. Att'y Gen, No. 58-55. 

"Infamous crime", — A conviction in federal court of a 
violation of 18 U.S.C, § 242, relating to the deprivation of 
another individual's rights, privileges or immunities under 
color of law, probably does not constitute conviction of an 
"infamous crime" within the meaning of this section and 
N.M. Const., art. VII, § 1. 1957-58 Op. Att'y Gen. No. 58-55. 

Restoration of "political rights" refers to powers 
of executive clemency granted to governor by N.M. 
Const., art. V, § 6, 1973 Op. Att'y Gen. No, 73-44. 

A person seeking restoration of a franchise after a sus- 
pended sentence must go to the governor for relief; and 
likewise the procedure for restoration of the elective fran- 
chise to persons who have served all or part of their sen- 
tences in the penitentiary, by executive clemency, is set 
forth in Section 31-13-1 NMSA 1978. 1973 Op. Att'y Gen. 
No. 73-44. 

Person convicted of infamous crime is not qualified to 
vote until restored to political rights, which requires. ac- 
tion by the governor. 1915-16 Op. Att'y Gen, No. 15-1464. 

Restoration of rights by convicting state. — A 
person's conviction in a foreign state would constitute no 
block to his being legally qualified to vote in this state if 
his political rights had been restored in the foreign state. 
1953-54 Op, Att'y Gen, No. 54-6013. 

Effect of dismissal order. — Dismissal order under 
Section 31-20-9 NMSA 1978 is intended to restore the 
right to vote automatically, 1973 Op. Att'y Gen, No. 73-44. 

Indians in New Mexico are entitled to register 
and vote, the provisions of the New Mexico statutes 
and constitution notwithstanding. 1961-62 Op. Att'y Gen, 
No. 62-47. 

Constitutional right to vote cannot be denied 
by official failure or defect, but the judges of election 
should satisfy themselves that the person who offers to 
vote is the same person whose name appears upon the 
registration list, although the name may be misspelled, or 
the wrong initials appear thereon. 1915-16 Op. Att'y Gen. 
No. 16-1720. 

Rejection of voter. — Judges of election may, if a voter 
is challenged, examine the voter, and if satisfied, from the 
evidence presented or from their own knowledge, that the 
voter lacks the qualifications, reject the vote. 1914 Op. 
Att'y Gen. No, 14-1876. 

Registration. — Framers of the constitution did not 
intend that registration be required to be a qualified elec- 
tor. 1965 Op. Att'y Gen. No. 65-10. 

Since the legislature did not require qualified voters to 
be registered, registration was not necessary for a quali- 
fied elector to vote in a county income surtax election, 
1968 Op. Att'y Gen. No. 68-75. 

Property tax. — In order to be able to vote in any mu- 
nicipal bond election, voter must have paid his property 
tax during the preceding year; this requirement does not 
exist for voters in elections for public officers. 1953-54 Op. 
Att'y Gen. No. 53-5643. 

Residency requirements for certain elections su- 
perseded by federal law. — Portion of Voting Rights Act 
amendments of 1970 (42 U.S.C. §§ 1978aa to 1973bb-4) es- 
tablishing a nationwide uniform residency period of 30 days 
in election for president and vice-president substantially 
changed the law in this regard. 1971 Op. Att'y Gen. No. 71-04. 
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Requirements of 42 U.S.C.A, 19783aa-1 eliminating du- . 


rational residency requirements as a precondition for vot- 
ing for presidential electors and prescribing standards for 
absentee registration and absentee voting in such presi- 
dential elections, apply to presidential primary elections. 
1971 Op. Att'y Gen. No. 71-86. 

Durational residency requirement is not applicable to 
elections held pursuant to Federal Voting Rights Compli- 
ance Act (Section 1-21-1 NMSA 1978 et seq.). 1971 Op. 
Att'y Gen. No, 71-119, 
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Residence is a matter of intention. 1970 Op. Att'y 
Gen. No, 70-72. 

For the purpose of casting a ballot in any election in 
New Mexico, residence is to be determined on the basis 
of the intention of the party desiring to vote. 1959-60 Op. 
Att'y Gen. No. 60-94. 

Residence is determined by intention of voter to 
establish domicil. 1912-13 Op. Att'y Gen. No. 13-1068, 

Residence must be taken up in time. — One who 
merely intends to become a resident of the state at a given 
time, but does not actually begin such residence, until less 
than a year before a general election, is not a qualified 
elector, 1917-18 Op. Att'y Gen. No. 18-2137. 

Student's residence. Evidentiary facts support- 
ing the intention of a student to establish residence in 
New Mexico should be construed with a liberal view. The 
fact that he is paying one type of tuition as opposed to 
another, or residing in a dormitory as opposed to a pri- 
vate residence, should not affect his status as a resident of 
this state for the purpose of exercising his constitutionally 
granted elective franchise. 1959-60 Op. Att'y Gen. No. 60- 
94. But see, N.M. Const., art. VI, § 4, as to acquisition or 
loss of residence by reason of presence or absence while 
employed in the service of the federal or state govern- 
ment, or while a student. 

Twenty-sixth amendment to the United States Consti- 
tution had the effect of emancipating the 18- to 20-year-old 
voter for purposes of establishing his residence for voting 
purposes. 1971 Op. Att'y Gen. No. 71-119. 

Soldiers' residence. — Soldiers who have actually 
maintained their residence as here prescribed are entitled 
to vote. But see, N.M. Const., art. VII, § 4, as to acquisition 
or loss of residence by reason of presence or absence while 
employed in the service of the state or federal govern- 
ment, or while a student. 1914 Op. Att'y Gen, No. 14-1324. 

Rights of persons residing on federal enclaves 
to register and vote in New Mexico. 1970 Op. Att'y Gen. 
No. 70:72. 

Voter qualifications at first state election. — 
Residential qualification of voter required by Laws 1897, 
§ 1703, and not that required by this section, was appli- 
cable to first state election. 1909-12 Op. Att'y Gen. No. 13- 
1068. 

Voting to be in precinct of residence. — If a pre- 
cinct, or any portion thereof, is involved in any election 
whatsoever in this state, at least one polling place must 
be provided therein and all of the voters in that precinct 
involved in the election must be permitted and required to 
vote in that polling place. 1953-54 Op. Att'y Gen. No. 54- 
6067 (opinion rendered prior to 1967 amendment of this 
section). 

This section means that a person must be afforded an 
opportunity to vote in his precinct, and thus any statute 
that permits consolidation of precincts is unconstitu- 
tional, unless the old precincts are abolished and a new 
precinct, including the area desired to be consolidated, is 
legally created. 1953-54 Op. Att'y Gen. No. 54-6067 (opin- 
ion rendered prior to 1967 amendment of this section). 

1709, 1897 C.L. violated this provision in purporting to 
grant citizens the right to vote in any precinct of the state 
upon certificate of registration from their own precinct. 
1912-13 Op. Att'y Gen. No. 12-951108 (opinion rendered 
prior to 1967 amendment of this section). 

School bond election is school election. 1915-16 
Op. Att'y Gen. No. 15-1550. 

"School elections" include elections on bond issue 
for school building. 1912-13 Op. Att'y Gen. No, 13-1074. 

Election of members of board of education is 
school election, and by the terms of this section such 
election cannot be held at the time of a city election, as 
provided by 1567, 1897 C.L. Until the legislature has 
acted and provided for a separate election, elected officers 
will hold over until their successors are qualified, by the 
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terms of N.M. Const., art. XX, § 2. 1912-13 Op. Att'y Gen. 
No. 12-870 1/2. 

Qualifications for voting in school election. 
— The provisions of this section and N.M. Const., art. 
IX, § 11, when read together, require that any person 
undertaking to vote in a school bond election must re- 
side in such school district, and must own real estate 
therein and be otherwise qualified to vote. 1963-64 Op. 
Att'y Gen. No. 64-27. 

Any person meeting the requirements of this section 
and N.M. Const., art. IX, § 11 is entitled to vote in a school 
bond election. 1963-64 Op. Att'y Gen. No. 64-27. 

Law reviews. — For article, "The Legislature," see 8 
Nat. Resources J, 148 (1968). 

For student symposium, "Constitutional Revision - Con- 
stitutional Amendment Process," see 9 Nat. Resources J. 
422 (1969). 

For student symposium, "Constitutional Revision - In- 
dians in the New Mexico Constitution," see 9 Nat. Re- 
sources J. 466 (1969). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 25 Am. 
Jur. 2d Elections §§ 103 et seq., 150 et seq. 

Nonregistration as affecting legality of votes cast by 
persons otherwise qualified, 101 A.L.R. 657. 

Constitutionality, construction and application of con- 
stitutional or statutory provisions which make payment of 
poll tax condition of right to vote, 139 A.L.R. 561. 

Right of persons living in area acquired by federal gov- 
ernment to provide housing facilities to persons engaged 
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in national defense activities, to register and vote at elec- 
tions in state, 142 A.L.R. 4380. 

Governing law as to existence or character of offense for 
which one has been convicted in a federal court, or court 
of another state, as bearing upon disqualification to vote, 
hold office, practice profession, sit on jury or the like, 175 
A.L.R. 784. 

Validity of governmental requirement of oath of alle- 
giance or loyalty, 18 A.L.R.2d 268. 

Military establishments, state voting rights of residents 
of, 34 A.L.R.2d 1193. 

What constitutes conviction within constitutional or 
statutory provision disfranchising one convicted of crime, 
36 A.L.R.2d 1238. 

Absentee voters' laws, validity of, 97 A.L.R.2d 218. 

Absentee voters' laws, construction and effect of, 97 
A.L.R.2d 257. 

Residence or domicile of student or teacher for purpose 
of voting, 98 A.L.R.2d 488, 44 A.L.R.3d 797. 

Conviction in federal court, or in court of another state 
or country, as disqualification to vote at election, 39 
A.L.R.3d 303. 

Right of married woman to use maiden surname, 67 
A.L.R.3d 1266. 

Voting rights of persons mentally incapacitated, 80 
A.L.R.3d 1116. 

29 C.J.S. Elections §§ 15 to 35, 


Sec. 2. [Qualifications for holding office. ] 


A. Every citizen of the United States who is a legal resident of the state and is a qualified elec- 
tor therein, shall be qualified to hold any elective public office except as otherwise provided in this 


constitution. 


B. The legislature may provide by law for such qualifications and standards as may be neces- 
sary for holding an appointive position by any public officer or employee. 

C. The right to hold public office in New Mexico shall not be denied or abridged on account of 
sex, and wherever the masculine gender is used in this constitution, in defining the qualifications 
for specific offices, it shall be construed to include the feminine gender. The payment of public road 
poll tax, school poll tax or service on juries shall not be made a prerequisite to the right of a person 
to vote or hold office. (As amended September 20, 1921, September 19, 1961, and November 6, 1973.) 


The 1973 amendment, which was proposed by H.J.R. 
No. 7, § 1 (Laws 1973), and adopted at the special election 
held on November 6, 1973, with a vote of 33,215 for and 
9,783 against, recast a proviso at the end of Subsection C 
as a separate sentence and substituted "person" for "fe- 
male" near the end of that sentence. . 

The 1961 amendment, which was proposed by S.J.R. 
No. 1, §.1 (Laws 1961), and adopted at the special elec- 
tion held on September 19, 1961, with a vote of 25,915 
for and 23,417 against, divided the section into three 
subsections, in Subsection A inserted "elective" before 
"public office" and deleted "in the state" thereafter, in- 
serted new matter as Subsection B, in Subsection C de- 
leted "in the state of" before "New Mexico" and set off 
with a semicolon the proviso which had been a separate 
sentence. 

The 1921 amendment, which was proposed by H.J.R. 
No, 18 (Laws 1921) and adopted at a special election 
held on September 20, 1921, by a vote of 26,744 for and 
19,751 against, amended this section to read: "Every citi- 
zen of the United States who is a legal resident of the 
state and is a qualified elector therein, shall be qualified 
to hold any public office in the state except as otherwise 
provided in this Constitution. The right to hold public 
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office in the state of New Mexico shall not be denied or 
abridged on account of sex, and wherever the mascu- 
line gender is used in this Constitution, in defining the 
qualifications for specific offices, it shall be construed to 
include the feminine,gender. Provided, however, that the 
payment of public road poll tax, school poll tax or service 
on juries shall not be made a prerequisite to the right ofa 
female to vote or hold office." Prior to amendment the sec- 
tion read: "Every male citizen of the United States who 
is a legal resident of the state and is a qualified elector 
therein, shall be qualified to hold any public office in the 
state, except as otherwise provided in this constitution; 
provided, however, that women possessing the qualifica- 
tions of male electors prescribed in Paragraph one of this 
article shall be qualified to hold the office of county school 
superintendent, and shall also be eligible for election to 
the office of school director or members of a board of edu- 
cation." 

Cross references. — For qualifications of state sena- 
tors and representatives, see N.M. Const., art. IV, § 3. 

For qualifications of executive officers, see N.M. Const., 
art. V, § 3. 

For residence requirement for local public officers, see 
N.M. Const., art. V, § 13. 
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For qualifications of supreme court justices, district 
judges and judges of court of appeals, see N.M. Const., art. 
VI, §§ 8; 14 and 28, respectively. 

For qualifications of district attorney, see N.M. Const., 
art. VI, § 24. 

For qualifications of voters, see N.M. Const., art. VII, § 1. 

For residence of members of governing body of home- 
rule municipality, see N’M. Const., art. X, § 6. 

For qualifications of public officers and employees, see 
10-1-1 NMSA 1978 et seq. 

For Personnel Act, see 10-9-1 NMSA 1978 et seq. 

Comparable provisions. — Montana Const., art. IV, § 4. 


ANNOTATIONS 
I. GENERAL CONSIDERATION, 
II. QUALIFICATIONS. 
Ill. RESIDENCY. 


I. GENERAL CONSIDERATION. 


"Qualified" is equivalent to "eligible." Gibbany v. 
Ford, 1924-NMSC-038, 29 N.M. 621, 225 P. 577, 


corporation for a municipal purpose" are not "public of- 
ficers" within the contemplation of this section. Daniels v. 
Watson, 1966-NMSC-011, 75 N.M. 661, 410 P.2d 193. 


II. QUALIFICATIONS. 


Naturalization. — Naturalization does not have the 
effect of automatically conferring the right to vote and 
the right to hold office in New Mexico, Lopez v. Kase, 
1999-NMSC-011, 126 N.M. 733, 975 P.2d 346. 

Dual pathways to restoration of civil rights. — 
Section 31-13-1 NMSA 1978 provides dual pathways to 
restoring civil rights. Subsection A provides for the res- 
toration of civil rights for convicted felons who receive de- 
ferred sentences and have no criminal sentences to com- 
plete. Subsections C and E provide for the restoration of 
civil rights for convicted felons who receive and complete 
criminal sentences. United States of America v, Reese, 
2014-NMSC-013. 

Completion of deferred sentence. — Upon the com- 
pletion of all conditions for a deferred sentence and the 
resulting dismissal of all charges, a person's civil rights, 
including the right to vote, the right to hold public office, 
the right to serve on a jury, and the right to possess fire- 
arms, are restored by operation of law without the neces- 
sity of a pardon or certificate from the governor. United 
States of America v. Reese, 2014-NMSC-013. 

Where defendant pleaded no contest to one felony count 
of tampering with evidence; the district court deferred sen- 
tencing and placed defendant on probation; defendant com- 
pleted the conditions of deferment and the district court 
dismissed the charge of tampering with evidence; a decade 
later, defendant was indicted for violation of a federal stat- 
ute that prohibited felons from possessing firearms based 
on defendant's felony conviction for tampering with evi- 
dence; federal law excluded any conviction for which a per- 
son had their civil rights restored; and the parties agreed 
that New Mexico had restored defendant's rights to vote, 
to serve on a jury and to possess firearms, but disagreed 
over whether New Mexico had restored defendant's right 
to hold public office because Subsection E, which addresses 
the right to hold public office, does not refer to deferred 
sentences, upon the completion of defendant's deferred 
sentence, all of defendant's civil rights were automatically 
restored, including the right to hold public office. United 
States of America v. Reese, 2014-NMSC-013. 

Restoration of political rights. — A convicted felon 
who was elected to the position of county commissioner 
became eligible to hold that office when, prior to taking 
the oath of office, she applied for and received a certifi- 
cate of restoration of full rights of citizenship from the 
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governor of New Mexico. Lopez v. Kase, 1999-NMSC-011, 
126 N.M. 733, 975 P.2d 346. 

Sections construed together to determine gover- 
nor's qualifications. — The constitution must be con- 
strued as a whole so that N.M. Const., art. V, § 3 and this 
section should be read together, thereby requiring that a 
person in order to hold the office of governor must be a 
citizen of the United States, at least 30 years of age, who 
has been a resident continuously for five years preceding 
his election and who is a qualified elector in New Mexico. 
State ex rel. Chavez v. Evans, 1968-NMSC-167, 79 N.M. 
578, 446 P.2d 445, 39 A.L.R. 3d 290. 

Legislature has no power to make added restric- 
tions to the right to hold public office. — Consequently, 
Laws 1919, ch. 111, § 3, which required aldermen to live 
within the ward for which they were elected, was void. Gib- 
bany v. Ford, 1924-NMSC-038, 29 N.M. 621, 225 P. 577. 

Additional conditions not precluded. — The consti- 
tution does not provide that all qualified voters may hold 
public office without additional burdens or conditions. 
Board of Comm'rs v. District Court of Fourth Judicial 
Dist., 1924-NMSC-009, 29 N.M. 244, 223 P. 516. 

Restrictions on office-holding by public em- 
ployee. — Section 10-9-21 NMSA 1978, which prohibits 
certain state employees from simultaneously holding pub- 
lic office, does not violate this section, since it imposes no 
restriction on the employee's public office, but rather upon 
his job with the state. State ex rel. Gonzales v. Manzagol, 
1975-NMSC-002, 87 N.M. 230, 531 P.2d 1203. 

Article VII, Section 2(A) is not implicated. — N.M. 
Const., Art. VII, § 2(A) only concerns the class of persons 
eligible to be chosen for elective public office; it does not 
concern the separate employment regulations this class 
of persons may have. This constitutional provision is not 
implicated if the position upon which the qualification is 
added is not an elective public office. The requirement that 
the holder of an appointive public office must tender his or 
her resignation upon becoming a candidate for another of- 
fice, or that his or her filing for another office would work 
a resignation from the appointed position, does not pre- 
scribe additional qualifications for the elective public of- 
fice, Kane v, City of Albuquerque, 2015-NMSC-027. 

Where the city of Albuquerque's charter and personnel 
rules prohibit employees of the city from being a candi- 
date for, or from holding elective office of, the state of New 
Mexico or any of its political subdivisions, the charter and 
personnel rules do not violate N.M. Const., Art. VII, § 2, 
because the city's employment provisions do not constitute 
qualifications for elective public office. The city's employee 
regulations are permissible qualifications and standards 
for holding an appointive position within the meaning of 
N.M. Const., Art. VII, § 2(B). Petitioner's appointive posi- 
tion as a city employee did not render her ineligible for the 
elective public office of a state legislator, but instead, her 
campaign for and service as a state legislator precluded 
her from continuing her appointive position as a city em- 
ployee. Kane v. City of Albuquerque, 2015-NMSC-027, 

Municipalities have authority to enact qualifica- 
tions for appointive employee positions. — Under 
3-13-4 NMSA 1978, municipalities have been delegated 
the legislative authority articulated in N.M. Const., Art. 
VIT, § 2(B) to enact qualifications and standards for ap- 
pointive employee positions. Kane v. City of Albuquerque, 
2015-NMSC-027. 

Where the city of Albuquerque's charter and personnel 
rules prohibit employees of the city from being a candidate 
for, or from holding elective office of, the state of New Mex- 
ico or any of its political subdivisions, the city's employee 
regulations are valid promulgations because pursuant to 
3-13-4(A) NMSA 1978, municipalities have the legisla- 
tive authority to impose restrictions on political activities 
that are qualifications and standards within the mean- 
ing of N.M. Const., Art. VII, § 2(B). The city's employment 
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regulations prohibiting petitioner from seeking or holding 
elective public office were permissibly promulgated. Kane 
v. City of Albuquerque, 2015-NMSC-027, 

Junior college district board members, — A ju- 
nior college district is a. quasi-municipal corporation, 
the officers of which, like those of irrigation districts, are 
not those contemplated by the constitution. Accordingly, 
this section does not restrict the legislature in fixing the 
qualifications of such board members. Daniels v. Watson, 
1966-NMSC-011, 75 N.M. 661, 410 P.2d 193. 

Board of medical examiners. — Section 61-6-1 
NMSA 1978, whereby the governor was obligated to ap- 
point to the board of medical examiners nominees submit- 
ted by the New Mexico medical society, did not unconstitu- 
tionally usurp governor's power, since the legislature, and 
not the constitution, delegated this power, and the legisla- 
ture could establish board member qualifications. Seiden- 
berg v. New Mexico Bd. of Med. Exam'rs, 1969-NMSC-028, 
80 N.M. 135, 452 P.2d 469. 


(S.S.), ch. 7, temporary in nature) did not violate constitu- 
tion on theory that it made the "seller" a collector of taxes 
who must be appointed by the governor, and must have 
the qualifications of a public officer under this section; in 
fact the tax was levied against the seller and was collected 
by the state tax commission. State ex rel. Attorney Gen. v. 
Tittmann, 1988-NMSC-005, 42 N.M. 76, 75 P.2d 701. 

Bond requirement. — A statutory requirement, au- 
thorized by N.M. Const., art. XXII, § 19, that first state 
officers should furnish bond before being inducted into 
office and exercising the functions thereof, did not vio- 
late this section. Board of Comm'rs v. District Court of 
Fourth Judicial Dist., 1924-NMSC-009, 29 N.M. 244, 
223 P. 516. 

Term limits not authorized in home rule munici- 
palities. — The home rule amendment to the constitution 
does not allow home rule municipalities to impose eligibil- 
ity requirements for municipal elected office beyond those 
set forth in the qualification clause and elsewhere in the 

- constitution; thus, the provision of the city charter adopt- 
ing term limits was not authorized. Cottrell v. Santillanes, 
1995-NMCA-090, 120 N.M. 367, 901 P.2d 785, cert. denied, 
120 N.M. 213, 900 P.2d 962. 


III. RESIDENCY. 


Residence in subdivision for which elected or ap- 
pointed. — The only general restriction against the right 
of every citizen of the United States who is a resident of, 
or a qualified voter within, this state to hold any public 
office is that all reside within the political subdivision for 
which they were elected or appointed. Gibbany v. Ford, 
1924-NMSC-038, 29 N.M. 621, 225 P. 577. 

Acquiring municipal residence. — New Mexico 
Const., art. V, § 18 and this:section fix no time that one 
must occupy a place or home in order to become a resi- 
dent of a certain city, town or village when not coming 
from without the state, State ex rel. Magee v. Williams, 
1953-NMSC-082, 57 N.M. 588, 261 P.2d 131. 

Dual abodes. — There is no reason why, roti the 
meaning of N.M. Const., art. V, § 13 and this section, a per- 
son may not have more than one place to reside in. State 
ex rel. Magee v. Williams, 1953-NMSC-082, 57 N.M. 588, 
261 P.2d 181. 

Illegal registration does not "qualify" elector for 
office. — A candidate is not a "qualified elector" eligible 
for a state senate candidacy where, although he registered 
and voted in a precinct in that senate district, he was in- 
eligible to so register and vote because he actually resides 
outside the precinct and senate district. Thompson v. Rob- 
inson, 1984-NMSC-096, 101 N.M. 703, 688 P.2d 21. 

Out-of-state residence of employee. — The super- 
intendent of the reform school was an employee and not 
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an officer, and was not disqualified by being a resident of 
another state, 1912-13 Op. Att'y Gen. No. 13-1109. 

"Public office" defined. — To be a public office: (1) the 
office must be created by the constitution or by the legis- 
lature or created by a municipality or other body through 
authority conferred by the legislature; (2) it must pos- 
sess a delegation of a portion of the sovereign power of 
government, to be exercised for the benefit of the public; 
(3) the powers conferred, and the duties to be discharged, 
must be defined, directly or impliedly, by the legislature 
or through legislative authority; (4) the duties must be 
performed independently and without control of a supe- 
rior power, other than the law, unless they be those of an 
inferior or subordinate office, created or authorized by the 
legislature, and by it placed under the general control of 
a superior officer or body; (5) it must have some perma- 
nency and continuity, and.not be only temporary or occa- 
sional. 1957-58 Op. Att'y Gen. No. 58-10. 

Unconstitutional limitation on candidacy for 
Albuquerque mayor. — Ax Albuquerque city charter 
provision that no full-time elective official other than the 
mayor or the mayor pro tem can be a candidate for the 
office of mayor is unconstitutional, because it violates this 
section. 1985 Op, Att'y Gen. No. 85-04. 

Any citizen who is qualified voter, can hold 
county office, subject to term limitations. 1915-16 Op. 
Att'y Gen. No. 15-1596. 

Municipal board of trustees. — Any citizen who is a 
resident and qualified elector of the state and a resident 
of a town may hold office on its board of trustees. 1933-34 
Op. Att'y Gen. No. 34-736. 

Women are eligible to hold any office in state. 
1921-22 Op. Att'y Gen. No. 22-3247. 

A woman is qualified to hold the appointive office of 
state librarian. 1912-13 Op. Att'y Gen. No. 12-934. 

Registration is not requirement for qualified elec- 
tor. 1965 Op. Att'y Gen. No. 65-10. 

Registration does not affect the qualifications of a candi- 
date for public office, and the fact that a particular candi- 
date is registered under her former name can have no bear- 
ing on the fact that she now appears as a candidate under 
her present real name. 1965 Op. Att'y Gen. No, 65-10. 

Conviction of felony or infamous crime as dis- 
qualification. — To be qualified to hold any public office 
in this state a citizen must be a qualified elector in New 
Mexico; since one convicted of a felony or infamous crime 
cannot vote for the election of public officers, he is also in- 
eligible to hold public office. 1970 Op. Att'y Gen. No. 70-85. 

Since only "qualified electors" may be candidates for 
municipal office, and since the constitution denies the sta- 
tus of "qualified elector" to a convicted felon, one who has 
been convicted of a federal felony and confined in federal 
prison may not be a candidate for municipal office. 1970 
Op. Att'y Gen. No. 70-16. 

Regardless of pending appeal. — Person who com- 
mitted felony by assaulting a federal officer was ineligible 
to run for governor even though he was appealing; a judg- 
ment on a verdict of guilty is a conviction, regardless of 
the fact that an appeal is pending. 1968 Op. Att'y Gen. 
No. 68-98. 

Conviction after election. — Unless and until the 
house of representatives refuses to seat a member who, 
since his election, has been convicted of a felony, the mem- 
ber will continue to occupy his office and no vacancy ex- 
ists. 1961-62 Op. Att'y Gen. No. 61-131, 

"Infamous crime", — A conviction in federal court of 
a violation of 18 U.S.C. § 242, relating to violation of citi- 
zen's rights, privileges and immunities under color of law, 
does not constitute a conviction of an "infamous crime" 
within the meaning of N.M. Const., art. VII, § 1 and this 
section. 1957-58 Op, Att'y Gen. No. 58-55. 

Restoration of political rights. — Both the right to 
vote and the right to hold public office are restored if the 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


Art. VII, § 3 


governor exercises his constitutional power to restore a 
convicted felon to his political rights. 1970 Op. Att'y Gen. 
No, 70-85. 

Minor could be appointed deputy county clerk 
and clerk of the district court, since the constitutional pro- 
vision does not apply to the deputies of the officers. 1925- 
26 Op. Att'y Gen. No. 26-3894. 

This article prohibits legislature from adding 
restrictions upon right to hold office beyond those 
provided in the constitution itself, 1961-62 Op. Att'y Gen. 
No. 62-106. 

This section relates generally to the elective franchise 
and right to hold office, and is concerned entirely with the 
definition of the personal qualifications and characteris- 
tics of persons who may vote, hold office and sit as jurors. 
The legislature has no power to make added restrictions 
to such right to hold public office, 1939-40 Op. Att'y Gen. 
No. 40-3410. 

Qualifications inconsistent with section. — Quali- 
fications of county school superintendents fixed by Laws 
1907, ch. 97, § 18 (since repealed) were inconsistent with, 
and abrogated by, original provision of this section that 
every male citizen who was a legal resident of the state 
and a qualified elector therein, was qualified to hold any 
public office except as otherwise provided in the consti- 
tution, and therefore, school superintendents were not 
required to submit themselves to the territorial board 
of education as to their qualifications. 1909-12 Op. Att'y 
Gen. No, 12-934. 

Legislature authorized to impose restrictions on 
right to appointive office. — This constitutional provi- 
sion empowers the legislature with the authority to im- 
pose statutory restrictions and qualifications upon the 
right of individuals to hold any appointive state office or 
employment. 1963-64 Op, Att'y Gen. No. 64-15. 

Qualifications for magistrates. — Requirement in 
35-2-1 NMSA 1978 that magistrates must have the equiv- 
alent of a high school education does not violate this sec- 
tion because N.M. Const., art. VI, § 26 gives the legislature 
the power to prescribe qualifications for magistrate court 
judges. 1969 Op. Att'y Gen. No. 69-08. 

Prohibition of private law practice constitu- 
tional. — In prohibiting.a small claims court judge from 
practicing law while in office: under 34-8-3 NMSA 1978 
(repealed, see 34-8A-4 NMSA 1978), the legislature is 
attaching a lawful condition to the holding of the office 
which in no way interferes with the class of persons eli- 
gible to hold public office under this section. 1963-64 Op. 
Att'y Gen. No. 63-58. 

Surveyors. — Section 4-42-1 NMSA 1978 does not vio- 
late this section by requiring county surveyors to be prac- 
tical land surveyors. 1968 Op. Att'y Gen. No. 68-114. 

Offices not incompatible. — The offices of probate 
judge and deputy county treasurer were not incompatible 
under this section, 1917-18 Op. Att'y Gen. No: 17-2022. 

Office holders to be citizens and residents. — This 
provision specifically requires all persons seeking to hold 
elective state office to be both a citizen and a resident of 
the state of New Mexico. 1963-64 Op. Att'y Gen. No. 64-15. 


on N.M. Const., art. VII, § 1 and this section, and on House 
Bill No. 2, § 6, Laws 1963 (S.S.) (repealed), candidates for 
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the New Mexico house of representatives were to actually 
reside in the legislative district where they were seeking 
election and to be qualified electors in such legislative dis- 
trict. 1963-64 Op. Att'y Gen. No. 64-18. 

Failure to fill residence requirements. — One who 

has not fulfilled the residence requirements for a qualified 
elector is not eligible to the office of probate judge. 1917-18 
Op. Att'y Gen. No. 18-2137. 
- Person who established a business and home in Grant 
county about December 5, 1965 and since that time has 
lived there, and changed his voter registration to Grant 
county on March 2, 1966, but served as state representa- 
tive from Catron county in the 1966 legislative session, 
was not eligible to run for nomination for state senator 
from Grant county in the 1966 primary election. 1966 Op. 
Att'y Gen. No. 66-47. 

Am, Jur, 2d, A.L.R. and C.J.S. refarenceb: — 63A 
Am, Jur. 2d Public Officers and Employees §§ 37, 46, 51, 
60 to 63. 

Mental or physical disability as disqualification, 28 
A.L.R. 777. 

Women's suffrage amendment as affecting eligibility of 
women to office, 71 A.L.R. 1833. 

Time as of which eligibility to office is to be determined, 
88 A.L.R. 812, 143 A.L.R. 1026. 

Residence or inhabitancy within district or other politi- 
cal unit for which he is elected or appointed as a necessary 
qualification of officer or candidate, in absence of express 
provision to that effect, 120 A.L.R. 672. 

Nonregistration as affecting: one's qualification to hold 
public office, 128 A.L.R. 1117. 

Discrimination because of race, color or creed in re- 
spect of appointment, duties, etc., of public officers, 130 
A.L.R, 1512. 

Interest as stockholder or officer of corporation with 
which contract is made as affecting cpciaee eatin for 
serving in office, 140 A.L.R. 356. 

Defeated candidate for nomination: ‘conatitationsditg 
construction and application of statute declaring him in- 
eligible as a candidate at general election, 143 A.L.R. 603. 

Legislative power to prescribe qualifications for 
or conditions of eligibility to constitutional office, 34 
A.L.R,2d 155. 

Infamous crime or one involving moral turpitude 
constituting disqualification to hold public office, 52 
A.L.R.2d 1314. 

Previous tenure of office, construction and effect of con- 
stitutional or statutory provisions disqualifying one for 
public office because of, 59 A.L.R.2d 716. 

Effect of conviction under federal law or law of another 
state or county, on right to vote or hold public office, 39 
A.L.R.3d 303. 

Pardon as restoring eligibility to public office, 58 
A.L.R.3d 1191. 

Validity of requirement that candidate for public office 
has been resident of governmental unit for a pnecaiios pe- 
riod, 65 A.L.R.3d 1048. 

What constitutes conviction within statutory or consti- 
tutional provision making conviction of crime ground of 
disqualification for, removal from, or vacancy in, public of- 
fice, 10 A.L.R.5th 139. 

67. C.J.S, Officers and Public Employees §§ 16, 20,.21, 26. 


Sec. 3. [Religious and racial equality protected; restrictions on 


amendments. | 


The right of any citizen of the state to vote, hold office or sit upon juries, shall never be restricted, 
abridged or impaired on account of religion, race, language or color, or inability to speak, read or 
write the English or Spanish languages except as may be otherwise provided in this constitution; 
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and the provisions of this section and of Section One of this article shall never be amended except 
upon a vote of the people of this state in an election at which at least three-fourths of the electors 
voting in the whole state, and at least two-thirds of those voting in each county of the state, shall 


vote for such amendment. 


Cross references, — For freedom of elections, see N.M. 
Const., art. IT, § 8. 

For equal protection guarantee, see N.M. Const., art. II, 
§ 18. 

For qualifications to vote for. public officers, see N.M. 
Const., art. VII, § 1. 

For restrictions on amendment of this section and N.M. 
Const., art, VII, § 1, see N.M. Const., art. XIX, § 1. 


ANNOTATIONS 


Where interpreter was present while jury delib- 
erated defendant's guilt or innocence without the 
benefit of an oath or’instruction to ensure that the inter- 
preter neither participate in or interfere with the jury's 
deliberations, there is a presumption of prejudice. State 
v. Pacheco, 2006-NMCA-002, 188 N.M. 737, 126 P.3d 553, 
rev'd, 2007-NMSC-009, 141 'N.M. 340, 155 P.3d 745. 

Interpreter's presence while jury deliberates is un- 
authorized in the absence of any appropriate protections. 
State v. Pacheco, 2006-NMCA-002, 138 N.M. 737, 126 P.3d 
558, rev'd, 2007-NMSC-009, 141 N.M. 340, 155 P.3d 745. 

Interpreter may accompany non-English speak- 
ing juror into jury room during deliberations pro- 
vided that the trial court first requires the interpreter 
to take an oath that he or she will not participate in or 
interfere with the jury's deliberations. State v. Pacheco, 
2006-NMCA-002, 1388 N.M. 737, 126 P.3d 553, rev'd, 
2007-NMSC-009, 141 N.M. 840, 155 P.3d 746. 

Interpreter's oath insufficient. — Where the trial 
court only required an interpreter to take an oath to faith- 
fully and impartially translate the witness's testimony, 
this oath was insufficient to safeguard against interfer- 
ence, or the appearance of interference, with the jury's 
deliberations, State v. Pacheco, 2006-NMCA-002, 188 N.M. 
787, 126 P.3d 558, rev'd, 2007-NMSC-009, 141 N.M. 340, 
155 P.3d 7465. 

Duty to protect non-English-speaking juror's right 
to participate in jury service. — Judges and attorneys 
have responsibilities in protecting a non-English-speaking 
juror's constitutional right to participate in jury service. 
The appellate record must demonstrate that a trial judge 
has made every reasonable effort to provide interpreters for 
non-Hnglish-speaking jurors; defense attorneys must raise 
the unconstitutionality of proposed dismissals of jurors for 
lack of fluency in English; and prosecutors representing the 
state must protect the rights of all non-English-speaking 
New Mexicans to serve on juries, both because it is their 
duty to do so and because an otherwise unnecessary re- 
versal and retrial may well be the consequence of denying 
those rights. State v. Samora, 2013-NMSC-038. 

Right to sit upon juries. — Where, at the beginning 
of jury selection, the trial court asked a Spanish-speaking 
prospective juror, who had difficulty understanding the 
English language, if the juror understood English well 
enough to proceed with jury selection without the aid of 
an interpreter; the juror stated that the juror had been 
able to follow the discussions to that point; the trial court 
did not make an effort to find an interpreter for the ju- 
ror; at the conclusion of voir dire, the juror admitted that 
the juror had not been able to understand a large part of 
the voir dire; the trial court dismissed the juror; defen- 
dant objected on the ground that the juror had understood 
English well enough to serve without an interpreter dur- 
ing voir dire, and there was no evidence that the jury was 
unfair or impartial and the evidence of defendant's guilt 
was substantial, the dismissal of the juror violated Article 
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VII, Section 3 of the constitution of New Mexico: Consti- 
tution, but the error was not fundamental error requir- 
ing reversal of defendant's convictions. State v. Samora, 
2013-NMSC-038, 

Where a potential juror's inability to perform his or her 
duty is based upon religious objection and belief, his or 
her removal does not violate the religious protections of 
this section, because exclusion from the jury is not based 
upon religious affiliation. State v. Clark, 1999-NMSC-035, 
128 N.M. 119, 990 P.2d 793, 

The trial court did not abuse its discretion in exclud- 
ing prospective jurors who indicated that they would au- 
tomatically vote against the death penalty. The basis for 
excluding these individuals was their inability to apply 
the law, rather than their religious views, State .v. Allen, 
2000-NMSC-002, 128 N.M. 482, 994 P.2d 728, cert. denied, 
530 US. 1218, 120 S.Ct, 2225, 147,L. Hd, 2d 256; State v, Ja- 
cobs, 2000-NMSC-026, 129 N.M. 448, 10 P.3d 127, overruled 
on other grounds by State v. Martinez, 2021-NMSC-002. 

A defendant has standing to protect the :rights of 
an excluded juror under this section. State v. Rico, 
2002-NMSC-022, 132 N.M. 570, 52 P.3d 942. 

This section requires that a trial court make every rea- 
sonable effort to-accommodate a potential juror for whom 
language difficulties present a barrier to participation 
in court proceedings. State:v. Rico, 2002-NMSC-022, 132 
N.M. 570, 52 P.3d 942. 

What constitutes sufficiently reasonable efforts to ac- 
commodate a potential juror with language difficulties will 
depend on the circumstances in which the problem arises. 
Whether a reviewing court will find a trial court's efforts 
in this. regard reasonable will depend on several factors, 
including, but not limited to, the steps actually taken to 
protect the juror's rights, the rarity of the juror's native 
language and the difficulty that rarity has created in find- 
ing an interpreter, the stage of the jury selection process at 
which it was discovered that an interpreter will be required, 
and the burden a continuance would have imposed on the 
court, the remainder of the jury panel, and the parties. State 
v. Rico, 2002-NMSC-022, 132 N.M. 570, 52 P.3d 942, 

The absence of a written translation of jury in- 
structions did not impair juror's ability to sit on a 
jury. — In defendant's trial for trafficking controlled sub- 
stances, the district court's refusal to provide written trans- 
lations of the jury instructions into Spanish did not violate 
the New Mexico Constitution, where any potential impair- 
ment of'the juror's constitutional right to fully participate in 
the deliberative process was mitigated when two certified 
and sworn court interpreters accompanied the non-English 
speaking juror into the jury room to assist with the delib- 
erative process. State v. Ortiz-Castillo, 2016-NMCA-045, 

Two-thirds vote per county requirement violates 
federal constitution. — A requirement of a two-thirds 
favorable vote in every county, when there is a wide 
disparity in population among counties, must result in 
greatly disproportionate values to votes in the different 
counties, and violates the "one person, one vote" concept 
announced by the United States supreme court. State 
ex rel. Witt v. State Canvassing Bd., 1968-NMSC-017, 78 
N.M, 682, 437 P.2d 143. 

Construction of three-fourths vote provision. 
Three-fourths vote requirement should be construed to 
mean three-fourths of those voting on the proposition in 
question, not three-fourths of those voting in the election. 
State ex rel. Witt v. State Canvassing Bd., 1968-NMSC-017, 
78 N.M. 682, 437 P.2d 143. 
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Amendment accomplished. — The requirement of 
a two-thirds vote in each county being unconstitutional, 
in view of disparity of population among counties, and 
the demand of ratification by "at least three-fourths of 
the electors voting in the whole state" having been met 
by favorable vote of three-fourths of those voting on the 
proposition in question, the adoption of constitutional 
amendment to N.M. Const., art. VII, § 1 submitted as 
Amendment No. 7 at the election held on November 7, 
1967 was accomplished, and it should be certified as hav- 
ing been ratified. State ex rel. Witt v. State Canvassing Bd., 
1968-NMSC-017, 78 N.M. 682, 437 P.2d 143. 

Amendment void. — The constitutional amendment 
permitting absentee voting, proposed by J.R. No. 12 (Laws 
1919) to be added to this article, violated: N.M. Const., art. 
VII, § 1, which at that time required voting in person, and 
was void because only a bare majority of the electors voted 
for its adoption. Baca v. Ortiz, 1986-NMSC-054, 40 N.M. 
435, 61 P.2d 320. 

School consolidation not invalid. — There is noth- 
ing in either N.M. Const., art. VII, § 1 or this section which 
suggests the right of an elector to cast his vote for candi- 
date for office of state board of education from the judicial 
district in which the elector's child attends public school; 
his right is to vote for the candidate of his choice for this 
position, to be elected from the judicial district in which 
he has voting residence. School consolidation was not ren- 
dered invalid merely because certain parents would cast 
vote for member of state board of education in judicial 
district other than one where children attended school. 
State ex rel, Apodaca v. New Mexico State Bd. of Educ., 
1971-NMSC-058, 82 N.M. 558, 484 P.2d 1268. 

Voter qualifications in municipal bond elections. 
— The amendment to N.M. Const., art. IX, § 12,which al- 
lows additional electors to vote in municipal bond elections, 
did not apply to or affect the general voter qualifications 
set forth in N.M. Const., art. VII, § 1, which qualifications 
remain exactly the same; art. VII, § 1, makes no provision 
for or mention of municipal bond elections, or the qualifica- 
tions of electors at such elections, City of Raton v. Sproule, 
1967-NMSC-141, 78 N.M. 188, 429 P.2d 336. 


Sec. 4. [Residence.] 
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Ratification of amendment. — Ratification of an 
amendment to N.M. Const., art. IX, § 12, required only a 
simple majority of the votes which are cast on the ques- 
tion, and this majority was attained. City of Raton v, 
Sproule, 1967-NMSC-141, 78 N.M, 138, 429 P.2d 336, 

Extraordinary vote requirements inapplicable. — 
Provisions of N.M. Const., art. XIX, § 1 and this section, 
requiring an extraordinary majority of votes for certain 
constitutional amendments, did not apply to the Novem- 
ber 3, 1964 amendment to N.M. Const., art. IX, § 12. 1964 
Op. Att'y Gen. No. 64-142. 

Law reviews. — For note, "Bilingual Education: Serna 
v. Portales Municipal Schools," see 5 N.M. L, Rev. 321 
(1975). 

For comment, "Education and the Spanish-Speaking - 
An Attorney General's Opinion on Article XII, Section 8 
of the New Mexico Constitution," see 3 N.M, L. Rev. 364 
(1973). 

For comment, "An Equal Protection Challenge to First 
Degree Depraved Mind Murder Under the New Mexico 
Constitution," see 19 N.M. L. Rev, 511 (1989)... 

For student symposium, "Constitutional Revision - Con- 
stitutional Amendment Process," see 9 Nat. Resources J. 
422 (1969). 

For note, "Peremptory reinian of Spanish-Speaking 
Jurors: Could Hernandez v. New York Happen. Here?," see 
23 N.M. L. Rev. 467 (1993). 

Am, Jur, 2d, A.L,R. and C.J.S. references, — 16 Am, 
Jur. 2d Constitutional Law §§ 31, 44, 50; 25 Am, Jur, 2d 
Elections §§ 103 et seq., 112 et seq., 146 et seq., 157, 158, 
160; 47 Am. Jur. 2d Jury § 159 et seq.; 683A Am, Jur. od 
Public Officers and Employees §§ 36, 44, 46, 48. 

Proof as to exclusion of or discrimination against eli- 
gible class or race in respect to jury in criminal case, 1 
A.L.R.2d 1291. 

Actionability, under 42 U.S.C.S. § 1983, of claim arising 
out of maladministration of election, 66 A.L.R. Fed. 750, 

16 C.J.S. Constitutional Law §§ 12, 14; 29.C.J.S, Elec- 
tions §§ 15, 27, 31; 50 C.J.S. Juries §§ 1384, 135, 140, 143; 
67 C.J.S, Officers and Public Employees §§ 15 to 18, 21, 25. 


No person shall be deemed to have acquired or lost residence by reason of his presence or absence 
while employed in the service of the United States or of the state, nor while a student at any school. 


Compiler's notes. — Senate Joint Resolution No. 3 
(Laws 1953) proposed an amendment to this section to 
provide for absentee voting by adding the following sen- 
tence at the end of the section: "The legislature may enact 
laws providing for the voting of qualified electors who can- 
not be physically present at their polling places on the day 
of any election." The amendment received better than a 
50% favorable vote at the special election held in Septem- 
ber, 1953, but failed to become a part of the constitution 
under a ruling of the attorney general of Sept. 25, 1953 
(1953-54 Op. Att'y Gen. No. 53-5819), in that it failed to 
receive the majority requisite under N.M. Const., art. XIX, 
§ 1. 

Comparable provisions, — Idaho Const., art. VI, § 5. 


ANNOTATIONS 


Section deals only with residence for voting or 
holding office; hence, legislature may confer resident 
status upon persons stationed within the state by military 
assignment for purposes of divorce jurisdiction. Wilson v. 
Wilson, 1954-NMSC-069, 58 N.M. 411, 272 P.2d 319; see 
also, Crownover v, Crownover, 1954-NMSC-092, 58 N.M. 
597, 274 P.2d 127. 
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New domicile may not be acquired by mere fact 
of stationing. — This section of constitution does not 
mean that a soldier stationed in this state may not ac- 
quire residence in New Mexico, but it does mean that he 
may not acquire a residence from the mere fact that he 
was stationed therein for whatever period of time he may 
be so stationed, Allen v. Allen, 1948-NMSC-024, 52 N.M. 
174, 194 P.2d 270. 

New domicile may be acquired by soldier just as by 
any civilian provided both the fact and the intent concur. 
Allen v, Allen, 1948-NMSC-024, 52 N.M. 174, 194 P.2d 270. 

Residence is largely matter of intention, but a 
mere declaration of intention is insufficient if inconsistent 
with the facts and actions, A candidate for office is not in- 
eligible because while away at school he voted in a local 
election, 1914 Op. Att'y Gen. Nos. 14-1824, 14-1333 and 
14-1402, 

Effect of tax payment. — Payment of state taxes 
may be considered as indicia of mental intent to maintain 
and keep New Mexico residency. 1963-64 Op. Att'y Gen. 
No, 64-26. 

Temporary absence. — Once a bona fide residence is 
established in New Mexico, mere temporary absence from 
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the state would not in and of itself alter residency. 1963- purporting to define resident and nonresident students 
64 Op. Att'y Gen. No. 64-26. for administering tuition fees, were not in keeping with 

Soldiers' right to vote. — Soldiers who have actually constitution and statutes of the state; any revision of 
maintained their residence as herein prescribed are en- the definitions must be made so as to give effect to one's 
titled to vote. 1919-20 Op. Att'y Gen. No, 20-2491. manifest intent to become a resident of the state. 1957-58 

Resident hunting license. — Army service alone is Op. Att'y Gen. No. 58-68. See also, 1963-64 Op. Att'y Gen. 
not sufficient to enable a person to acquire bona fide resi- No. 64-26. 
dence in this state for the purpose of obtaining a resident A person cannot ordinarily acquire or lose residence 
hunting license, but a resident of this state stationed while a student at any school, but it depends principally 
outside its boundaries would still be entitled to such a upon intention coupled with some overt act. 1935-36 Op. 
license. 1931-32 Op. Att'y Gen, No. 31-280. Att'y Gen. No. 36-1451. 

Holding office after out-of-state service. — A per- Dependency is strong evidence of residence with 
son who has left the physical limits of the state to serve parents, but a person cannot ordinarily acquire or lose 
with the armed forces of the United States after having residence while a student for it is principally a matter of 
once established residence here is eligible to hold an ex- intention. 1935-36 Op. Att'y Gen. No. 36-1279. 
ecutive office. 1959-60 Op. Att'y Gen. No. 60-27. Effect of twent Twenty-sixth 

Acquisition of residence in county where sta- amendment to the federal constitution had effect of eman- 
tioned. — This provision does not prevent persons who cipating the 18- to 20-year-old voter for purposes of estab- 
remove to a county while in service of the United States lishing his residence for voting purposes. 1971 Op. Att'y 
or this state from acquiring a residence in that county Gen. No. 71-119. 
if they actually intend to do so, 1935-36 Op. Att'y Gen. Evidence to be viewed liberally. — Evidentiary 
No, 36-1848. facts supporting the intention of a student to establish 

Resident student defined. — A resident student is residence in New Mexico should be construed with a lib- 
one who shall have resided in the state of New Mexico eral view; the fact that he is paying one type of tuition as 
for at least one year before registering as a student in opposed to another, or residing in a dormitory as opposed 
any college or university in the state or whose parent to a private residence, should not affect his status as a 
or guardian shall have resided in the state for at least resident of this state for the purpose of exercising his con- 
one year before such registration, 1951-52 Op. Att'y Gen. stitutionally granted elective franchise. 1959-60 Op. Att'y 
No. 51-5410. Gen. No. 60-94. 

Acquisition of resident status by student. — Under Attendance at out-of-state school. — The fact that a 
existing law one's status as a resident or nonresident stu- resident of this state is attending school outside its bound- 
dent is not conditioned by any stated period of residing in aries does not. deprive him of his residence within the 
New Mexico prior to matriculating in any state-supported state. 1933-34 Op. Att'y Gen. No. 33-688. 
college or university. Determination, in the final analysis, Law reviews. — For student symposium, "Constitu- 
must be made by reference to the students' acts manifest- tional Revision - Constitutional Amendment Process," see 
ing a desire to give up an earlier existing residence and 9 Nat. Resources J. 422 (1969). 
to establish a new one in New Mexico, or a similar mani- Am. Jur. 2d, A.L.R. and C.J.S. references. — 25 Am. 
festation of parents in the case of unemancipated minor Jur. 2d Elections § 163 et seq. 
children. 1957-58 Op. Att'y Gen. No. 58-68. Age, sex, residence, etc., validity of statute requiring in- 

Temporary attendance, without more, insuffi- formation as to, as condition of right to vote, 14 A.L.R. 160, 
cient. — Students at the school of mines (New Mexico in- 62 A.L.R, 1167, 74 A.L.R, 163. 
stitute of mining and technology) are not qualified to vote Military establishment, state voting rights of residents 
in local city election by reason of temporary attendance at of, 34 A.L.R.2d 1193. 
school there, 1937-38 Op. Att'y Gen. No. 38-1915. Residence or domicile of student or teacher for purpose 

Intent determinative. — Set of "uniform definitions" of voting, 98 A.L.R.2d 488, 44 A.L.R.3d 797. 
promulgated by the board of educational finance and 29 C.J.S. Elections §§ 19, 21, 22, 24, 25. 


Sec. 5. [Election by ballot; plurality elects candidate. | 


A. All elections shall be by ballot. 

B. The legislature may provide by law for runoff elections for all elections then than mu- 
nicipal, primary or statewide elections. If the legislature does not provide for runoff elections, the 
person who receives the highest number of votes for any office, except as provided in this section, 
and except in the cases of the offices of governor and lieutenant governor, shall be declared elected 
to that office. The joint candidates receiving the highest number of votes for the offices of governor 
and lieutenant governor shall be declared elected to those offices. 

C. Ina municipal election, the candidate that receives the most votes for an office shall be de- 
clared elected to that office, unless the municipality has provided for runoff elections. A municipal- 
ity may provide for runoff elections as follows: 

(1) a municipality that has not adopted a charter pursuant to Article 10, Section 6 of the 
constitution of New Mexico may provide by ordinance for runoff elections; 

(2) a municipality that has adopted a charter pursuant to Article 10, Section 6 of the con- 
stitution of New Mexico, and prior to the adoption of this amendment the charter provided for 
runoff elections, shall hold runoff elections pursuant to the charter; or 
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(8) a municipality that adopts or has adopted a charter pursuant to Article 10, Section 6 
of the constitution of New Mexico may, subsequent to the adoption of this amendment, provide for 
runoff elections as provided:in its charter. (As amended, November 6, 1962; November 2, 2004.) 


The 2003 amendment, which was proposed by H.J.R. 1 
(Laws 2008) and adopted at a general election held Novem- 
ber 2, 2004, by a vote of 401,026 for and 203,414 against, 
permits municipalities to provide for runoff elections to re- 
solve those elections that do not produce a candidate who 
has received a statistically significant portion of the vote. 

The 1962 amendment, which was proposed by 8.J.R. 
No. 3, § 3 (Laws 1961) and adopted at the general election 
held on November 6, 1962, with a vote of 41,435 for and 
22,383 against, inserted "except in the cases of the offices 
of governor and lieutenant governor" following "office" in 
the first sentence and added the second sentence. 

Cross references, — For complementary provision re- 
lating to joint election of governor and lieutenant gover- 
nor, see N.M. Const., art. V, § 1, 

For the Election Code, see Chapter 1 NMSA 1978. 

Comparable provisions. — Iowa Const., art. II, § 6. 

Montana Const., art. IV, § 5. 

Utah Const., art. IV, § 8. 

Wyoming Const., art. VI, § 11. 


ANNOTATIONS 


Constitutional mandate controlling. — Provi- 
sion that election returns shall be filed with county clerk 
within 24 hours, though probably mandatory, must yield 
to constitutional mandate that the person receiving the 
highest number of votes shall be elected as well as to prin- 
ciple that voters should not be denied their rightful voice 
in government, in absence of showing that public interest 
could not be served by preserving validity of election. Val- 
dez v. Herrera, 1944-NMSC-013, 48 N.M. 45, 145.P.2d 864. 

Requirements for placement on ballot. — Require- 
ments of 1-8-2 and 1-8-3 NMSA 1978 calling for lists of 
signatures of qualified electors, declaring party affilia- 
tion or endorsement of party's principles, to be submit- 
ted. by minority parties which make nominations other 
than with a political convention, in order to place their 
nominees on the ballot, were consistent with legislature's 
authority and duty to secure the purity of elections and 
guard against abuse of the elective franchise. People's 
Constitutional Party v. Evans, 1971-NMSC-116, 83 N.M. 
308, 491 P.2d 520. 

Election contest. — A contestant's claimed major- 
ity, adversely affected by conduct of election officials, 
affords grounds for an election contest. Seele v. Smith, 
1947-NMSC-068, 51 N.M. 484, 188 P.2d 337. 


A complaint alleging that a candidate received a ma- 
jority of the votes cast, and that the improper conduct of 
the election officials in refusing to count certain votes de- 
prived him of victory, is sufficient to support an election 
contest. Weldon v, Sanders, 1982-NMSC-136, 99 N.M, 160, 
655 P.2d 1004, 

Protection of voter's rights. — The voter shall not 
be deprived of his rights as an elector either by fraud or 
by mistake of election officers if it is possible to prevent 
it. Valdez v. Herrera, 1944-NMSC-013, 48 N.M. 45, 145 
P.2d 864. 

Voting machines. — Voting for justices of the peace 
(now magistrate courts) and constables may be properly 
conducted by voting machines where all other provisions 
of the law applicable to the installation and operations 
of voting machines are observed. 1953-54 Op. Att'y. Gen. 
No, 53-5737. 

Law reviews. — For note, "Bilingual Education: Serna 
v. Portales Municipal Schools," see 5 N.M. L. Rey. 321 
(1975). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 26 Am. 
Jur. 2d Elections §§ 298, 405; 38 Am. Jur. 2d Governor § 2. 

Constitutionality of statute providing for use of voting 
machines, 66 A.L.R. 855. 

Constitutionality of statute providing that candidates 
for certain offices shall be placed on nonpartisan ballots, 
125 A.L.R. 1044. 

Constitutional or other special proposition submitted to 
voters, basis for computing majority essential to adoption 
of, 131 A.L.R. 1882, 

Excess of illegal ballots, treatment of, when it is not 
known for which candidate or upon which side of a propo- 
sition they were cast, 155 A.L.R. 677. 

Official ballots or ballots conforming to requirements, 
failure to make available as affecting validity of election 
of public officer, 165 A.L.R. 1263. 

Power of election officer to withdraw or change returns, 
168 A.L.R. 855. 

Governing law as to existence or character of offense for 
which one has been convicted in a federal court, or court 
of another state, as bearing upon disqualification to vote, 
hold office, practice profession, sit on jury, or the like, 175 
A.L.R. 784. 

Validity of write-in vote where candidate's surname 
only is written in on ballot, 86 A.L.R.2d 1025. 

29 C.J.S. Elections §§ 149, 241, 


ARTICLE VIII 


Taxation and Revenue 


Sec. 

1. Levy to be proportionate to value; uniform and equal 
taxes; percentage of value taxed; limitation on an- 
nual valuation increases, 

Property tax limits; exception. 

Tax-exempt property. 

Misuse and deposit of public money. 

Head of family and veteran exemptions. 

Assessment of lands. 

Judgments against local officials. 

Exemption of certain personalty in transit through the 
state. 


Cor Ot i COR 
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Sec. 

9, Elected governing authority prerequisite to levy of tax. 

10. Severance tax permanent fund. 

11. Exemption of national guard members. 

12,13. Repealed. 

14, Accrual of elderly taxpayers' real property taxes. 

15. Property tax exemption for disabled veterans, 

16. Property tax exemption for property of veterans' or- 
ganization chartered by United States congress. 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 
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Sec. 1. [Levy to be proportionate to value; uniform and equal taxes; 
percentage of value taxed; limitation on annual valuation 
increases. | 


A. Except as provided in Subsection B of this section, taxes levied upon tangible property shall 
be in proportion to the value thereof, and taxes shall be equal and uniform upon subjects of taxa- 
tion of the same class. Different methods may be provided by law to determine value of different 
kinds. of property, but the percentage of value against which tax rates are assessed shall not ex- 
ceed thirty-three and one-third percent. 

B. The legislature shall provide by law for the valiation of residential property for property tax- 
ation purposes in a manner that limits annual increases in valuation of residential property. The 
limitation may be applied to classes of residential property taxpayers based on owner-occupancy, 
age or income. The limitations may be authorized statewide or at the option of a local jurisdiction 
and may include conditions under which the limitation is applied. Any valuation limitations au- 
thorized as a local jurisdiction option shall provide for applying statewide or multi-jurisdictional 
property tax rates to the value of the property as if the valuation increase limitation did not apply. 
(As amended November 3, 1914, November 2, 1971 and November 3, 1998.) 


The 1998 amendment, which was proposed by H.J.R. III], EQUAL AND UNIFORM. 
No. 19, § 2 (Laws 1997), and adopted at the general elec- IV. METHODS, 
tion held November 3, 1998, by a vote of 261,507 for and 
169,513 against, designated the existing language as Sub- I. GENERAL CONSIDERATION. 
section A, added "Except as provided in Subsection B of ae 3 ; , ; J 
this section", and added Subsection B. Constitutional valuation limitations. — Article 
The 1971 amendment, which was proposed by H.J.R. VUI, Section 1 of the New Mexico Constitution limits the 
No. 18 (Laws 1971) and was adopted at the special elec- legislature's existing plenary authority to impose valua- 
tion held on November 2, 1971, with’ a vote of 43,262 for tion limitations based on taxpayer characteristics to the 
and 30,256 against, added the second sentence. three enumerated characteristics of age, income and 
Laws 1971, ch. 308, §§ 1 and 2, provided that all owner-occupancy. It does not impose any restrictions on 
constitutional amendments proposed by the ‘Thirti- the legislature's authority to impose limitations in valu- 
eth Legislature be voted upon at a special election on ation increases based on its classification of residential 
the first Tuesday of November, 1971, unless otherwise property. Zhao v. Montoya, 2014-NMSC-025, aff'g in part, 
specified, and appropriated $171,000 for election ex- rev § in part, 2012-NMCA-056, 280 P.dd 918. f : 
penses. Statute does not violate the New Mexico Consti- 
The 1914 amendment, which was proposed by J.R. 10 tution, — Section 7-36-21.2 NMSA 1978 does not violate 
(Laws 1913) and adopted at the general election held on the New Mexico Constitution because it creates an autho- 
November 3, 1914, with a vote of 18,468 for and 13,593 rized class based on the nature of the property and not on 


the taxpayer and it does not violate the equal and uniform 
clause of Article VIII, Section 1 of the New Mexico Consti- 
tution because it furthers the legitimate state interest of 


against, rewrote this section which formerly read: "The 
rates of taxation shall be equal and uniform upon all sub- 
jects of taxation." See also compiler's note to N.M. Const., 


art. VIIL, § 8. fostering neighborhood preservation and stability by per- 
Compiler's notés. — An amendment to this section mitting older owners to pay progressively less taxes than 
proposed by H.J.R. No. 1 (Laws 1969), which would have new owners, Zhao v, Montoya, 2014-NMSC-025, aff'g in 


part, rev'g in part, 2012-NMCA-056, 280 P.3d 918. 
Where a property owner purchased a_ residential 
property in 2007 that had been assessed and valued at 


allowed classification of property for purpose of valuation, 
was, according to 1969-70 Op. Att'y Gen. No. 69-151, nul- 
lified by submission of proposed constitution to voters in 


1969. $243,786; in 2008 the property was valued at $362,600; an- 

An amendment was proposed by H.J.R. No. 16 (Laws other property owner purchased a new home "around the 
1970), which would have repealed this article and adopted corner" from the owner's old home; in 2009, the old home 
a new Article VIII, was submitted to the people at the gen- was valued at $553,700 and the new home was valued at 
eral election held on November 3, 1970. It was defeated by $902,500; and the owners claimed that they were entitled 


to the three percent limitation on increase in valuation 
that applied to other properties in the area that had not 
changed ownership, that 7-36-21.2 NMSA 1978 was un- 


a vote of 65,552 for and 71,537 against. 
Cross references. — For statutory provisions relating 
to taxation generally, see Chapter 7 NMSA 1978. 


For valuation of property, see 7-36-1 NMSA 1978 et seq. constitutional because it created an unauthorized class of 

For provisions relating to county valuation protests residential property taxpayers based solely upon the time 

boards, see 7-38-25 NMSA 1978 et seq. of acquisition, not on the constitutionally permissible clas- 

Comparable provisions. — Idaho Const., art. VII, sifications of owner-occupancy, age or income, and violated 

88 2,3, 5. ‘ the equal and uniform clause of Article VIII, Section 1 of 

Montara Const., art. VIII, §§ 3, 4. the New Mexico Constitution, 7-36-21.2 NMSA 1978 was 

Utah Const., art. XIII, §§ 2,3. not unconstitutional because it created an authorized 

Wyoming Const., art. XV, § 11. class based on the nature of property and not the taxpayer 

critw Men) and because it furthered the legitimate state interest of 

ANNOTATIONS fostering neighborhood preservation and stability by per- 

mitting older owners to pay progressively less taxes than 

I GENERAL CONSIDERATION. new owners. Zhao v. Montoya, 2014-NMSC-0285, aff'g in 
Il. TANGIBLE PROPERTY. part, rev'g in part, 2012-NMCA-056, 280 P.3d 918. 

425 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


Art, VIII, § 1 


Valuation methods did not create a new class of 
taxpayers. — The different valuation methods under.7- 
36-21.2 NMSA 1978 for newly sold residential property 
and residential property owned more than a year do not 
create a new class of taxpayer in violation of Paragraph B 
of Article VIII, Section 1 of the constitution of New Mex- 
ico because 7-36-21.2 NMSA 1978 limits revaluation for 
taxation purposes based on owner-occupant status. Zhao 
v. Montoya, 2012-NMCA-056, 280 P.3d 918, aff'g in part, 
rev'g in part, 2014-NMSC-025, 

Where homeowners bought and occupied new homes 
and in the year following their purchase, the county val- 
ued their property at significantly greater amounts for 
tax purposes than the county had valued the property for 
the previous owners; as a result of the revaluation, the 
property tax assessment for the property significantly 
increased; and the homeowners claimed that 7-36-21.2 
NMSA 1978 was unconstitutional because it created a 
new class of taxpayer based on the time of acquisition 
of property, 7-36-21.2 NMSA 1978 did not create a new 
class of taxpayer because the homeowners did not ob- 
tain the benefit of the limitation of increases in assessed 
value until they purchased the property, at’ which time, 
the homeowners became members of the class of owner- 
occupants to whom the limitation applies. Zhao v. Mon- 
toya, 2012-NMCA-056, 280 P.3d 918, aff'g in part, rev'g in 
part, 2014-NMSC-025. 

Legislature's inherent power to tax. — The enumer- 
ation of subjects of taxation contained in this article was 


merely confirmatory of the legislature's inherent power: 


to tax, and not a limitation thereon. State ex rel. Capitol 
Addition Bldg. Comm'n v. Connelly, 1985-NMSC-045, 39 
N.M. 312, 46 P.2d 1097, 100 A.L.R. 878. 

Court cannot substitute its view in selecting and 
classifying for that of legislature. Anaconda Co. v. 
Property Tax Dep't, 1979-NMCA-158, 94 N.M. 202, 608 
P.2d 514, cert. denied, 94 N.M. 628, 614 P.2d 545 (1980). 

Article covers whole subject of tax exemption and 
has repealed existing territorial provisions on the subject. 
Albuquerque Alumnae Ass'n of Kappa Kappa Gamma 
Fraternity v. Tierney, 19838-NMSC-011, 37 N.M. 156, 20 
P.2d 267. For tax exemptions, see N.M. Const., art. VIII, 
§§ 3 and’5. 

"Taxes," as used in this section, applies only to taxes, 
in the proper sense of the word, levied to raise revenue 
for general purposes. State v. Ingalls, 1913-NMSC-068, 18 
N.M. 211, 135 P. 1177. 

Generally. — State board of equalization succeeded to 
all the power of the territorial board, which included fix- 
ing the value of shares of all national banks and other 
banking institutions, the tax to be imposed being in lieu 
of any taxes which otherwise might be assessed upon 
their property. First Nat'l Bank of Raton v. McBride, 
1915-NMSC-047, 20 N.M. 381, 149 P. 353 (decided prior to 
1914 amendment). 

State board of equalization had power to equalize valu- 
ations of property for taxation purposes by classes, both as 
between classes in the same county and as between coun- 
ties throughout the state, and fact that the action taken 
resulted in increase or decrease of total valuations in 
state was immaterial. South Spring Ranch & Cattle Co. v. 
State Bd. of Equalization, 1914-NMSC-011, 18 N.M. 531, 
139 P, 159 (decided prior to 1914 amendment). 

Taxpayer must show that taxing statute pa- 
tently arbitrary and capricious or void for uncer- 
tainty in order to defeat the statute on constitutional 
grounds. C & D Trailer Sales v. Taxation & Revenue Dep't, 
1979-NMCA-151, 93 N.M. 697, 604 P.2d 835. 


I]. TANGIBLE PROPERTY: 


All tangible property in New Mexico is subject 
to taxation in proportion to value, and should be taxed, 


CONSTITUTION OF THE STATE OF NEW MEXICO 


Art. VIII, § 1 


unless specifically exempted by the constitution or by its 
authority. Sims v. Vosburg, 1939-NMSC- 026, 43 N.M. 255, 
91 P.2d 434. 

Phrase "taxes levied upon tangible property" 
as used in this section has same meaning as "taxes lev- 
ied upon real or personal property" used in Section 2 of 
this article. Hamilton v. Arch Hurley Conservancy Dist., 


-1938-NMSC-004, 42 N.M. 86, 75 P.2d 707. 


Classification of property generally, — The consti- 
tution in this section and sections 8 and 5 of this article, 
in effect, classes tangible property into that exempt from 
taxation, that which may be exempted and that which 
must be taxed. State ex rel. Attorney Gen, v. State Tax 
Comm'n, 1936-NMSC-029, 40 N.M. 299, 58 P.2d 1204, 

Shares of bank stock are intangibles in respect 


» to taxation. First State Bank v. State Tax Comm'n, 
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1936-NMSC-040, 40 N.M..319, 59 P.2d 667. 

Section does not apply to license or privilege 
taxes. Veterans' Foreign Wars, Ledbetter-McReynolds Post 
No. 3015 v. Hull,,1947-NMSC-074, 51 N.M. 478, 188 P.2d 
334; State ex rel. Taylor v. Mirabal, 1928- NMSC-056, 33 
NM. 553, 273 P..928, 62 A.L.R. 296. 

Privilege tax deemed nonproperty in nature. — 
Where the tax involved is a privilege tax, it is in the nature 
of a nonproperty tax to which this section is not applicable, 
and reasonable classifications. allowing the imposition of 
such taxes by the legislature do not deny equal protection 
or due process. Sunset Package Store, Inc. v. City of Carls- 
bad, 1968-NMSC-105, 79 N.M, 260, 442 P.2d 572. 

Annual auto license. fee not unconstitutional 
property tax. — Laws 1912, ch. 28.(repealed), fixing an 
annual license fee for operating an automobile was not 
unconstitutional as a property tax imposed without re- 
gard to value of property on which it was made, but was 
a license tax, since character of tax is not determined by 
the mode adopted in fixing its amount, State v. Ingalls, 
1913-NMSC-068, 18 N.M. 211, 185 P. 1177. 

Gross receipts tax on sale of mobile homes con- 
stitutional. C & D Trailer Sales v. Taxation & Revenue 
Dep't, 1979-NMCA-151, 93 N.M. 697, 604 P.2d 835. 

Assessment for conservancy district not "tax". — 
An assessment for conservancy district purposes made 
under Laws 1927, ch. 45 (78-14-1 NMSA 1978 et, seq.) 
is not a tax within meaning of this section. Gutierrez v. 
Middle Rio Grande Conservancy Dist.,; 1929-NMSC-071, 
34 N.M. 346, 282 .P, 1, 70 A.L.R. 1261, cert. denied, 280 
U.S. 610, 50 S. Ct, 158, 74 L. Ed. 653 (1930). 

Laws 1923, ch, 140, § 502 (repealed), relating to conser- 
vancy districts and authorizing preliminary assessments 
to defray preliminary costs of surveys and engineers! fees, 
did not violate this section. In re Proposed Middle Rio 
Grande Conservancy Dist:, 1925-NMSC-058, 31 N.M. 188, 
242 P. 683. 

Succession tax not violative of section. Laws 
1919, ch. 122 (repealed), the Succession Tax Law, did not 
violate this section, since it did not tax tangible property. 
State v. Gomez, 1929-NMSC-063, 34 N,.M. 250, 280 P. 251. 

Tax on gasoline not property taxation. — The first 
part of this section clearly refers to property taxation. 
The tax imposed upon the "sale or use of all gasoline sold 
or used in this state" is not property taxation, but, in ef- 
fect, as in name, an excise tax. The state has the power to 
select this commodity, as distinguished from others, in or- 
der to impose an excise tax upon its sale or use; and since 
the tax operated impartially upon all, and with territorial 
uniformity throughout the state, it is "equal and uniform 
upon subjects of taxation of the same class". Bowman v. 
Continental Oil Co., 256 U.S, 642, 41S, Ct. 606, 65.L. Ed. 
1189 (1921), 

Tax on extracted oil and gas held not property 
tax. — Tax imposed by Laws 1933, ch. 72 (repealed), upon 
oil and gas secured from the soil was an excise tax, and 
not a property tax on tangible property not in proportion 
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to value thereof, and was not unconstitutional. Flynn, 
Welch & Yates, Inc. v. State Tax Comm'n, 1984-NMSC-001, 
38 N.M. 131, 28 P.2d 889. 

Separate taxation of oil and gas well equipment 
not precluded, — A tax on production of oil and gas 
wells, based on one-half of market value after deduct- 
ing certain items, does not preclude separate taxation of 
equipment used in connection with such wells. State ex 
rel, Attorney Gen. v. State Tax Comm'n, 1986-NMSC-029, 
40 N.M. 299, 58 P.2d 1204. 

There is a substantial difference between un- 
derground and open-pit mines sufficient to support 
a distinction between them for tax purposes. Anaconda 
Co. v. Property Tax Dep't, 1979-NMCA-158, 94 N.M. 202, 
608 P.2d 514, cert. denied, 94 N.M. 628, 614 P2d 545 
(1980). 

Dams and reservoirs are assessed and taxed sepa- 
rately at their situs, separately from the lands they ir- 
rigate. Storrie Project Water Users Ass'n v. Gonzales, 
1949-NMSC-052, 53 N.M. 421, 209 P.2d 530. 

Affording relief to taxpayer. — The court will not or- 
dinarily afford relief to a taxpayer whose property is not 
assessed more than the law provides. In re Taxes Assessed 
Against Property of Scholle, 1988-NMSC-028, 42 N.M. 
371, 78 P.2d 1116. 

Remedy of taxpayer not assessed more than law 
allows. — A taxpayer who is not assessed more than the 
law provides has no cause for complaint in the courts in 
the absence of some well-defined and established scheme 
of discrimination or some fraudulent action, and the tax- 
payer's remedy is to have the assessing authority raise 
the value on the property claimed to be valued too low 
to a level with his own. Skinner v. New Mexico State Tax 
Comm'n, 1959-NMSC-067, 66 N.M. 221, 345 P.2d 750, 76 
A.L.R, 2d 1071. 

Relief granted by state, not federal, courts. — 
If there is illegal discrimination as to the assessment 
against one or more taxpayers, New Mexico courts will 
grant relief and not require the taxpayer to proceed in the 
federal courts. Skinner v. New Mexico State Tax Comm'n, 
1959-NMSC-067, 66 N.M. 221, 345 P.2d 750. 

Courts may not reclassify, revalue or reassess 

property. — Neither supreme court nor the district court 
may reclassify, revalue or reassess property, improperly 
classified by taxing officials, ‘and consequently, assess 
at an excessive valuation. Gerner v. State Tax Comm'n, 
1963-NMSC-022, 71 N.M. 385, 378 P.2d 619. 
. Authority to settle tax suits not affected. — The 
authority of district attorneys to compromise and settle 
tax suits is not affected by this section. State v. State Inv. 
Co., 1925-NMSC-017, 30 N.M. 491, 239 P. 741. 

Sovereign immunity doctrine not applicable in 
mandamus proceeding. — In a mandamus proceed- 
ing to require the performance of a duty plainly required 
under the constitution, i.e., to prescribe an assessment 
ratio so that property shall be uniformly assessed in pro- 
portion to its value, the sovereign immunity doctrine is 
not applicable. State ex rel. Castillo Corp. v. New Mexico 
State Tax Comm'n, 1968-NMSC-117, 79 N.M: 357, 443 
P.2d 850. 

Burden on plaintiff to prove udneudbetitsie assess- 
ment, — The burden is on the plaintiff to prove that an 
unreasonable number of typical or representative proper- 
ties were assessed at a level considerably under the fig- 
ure at which his property was assessed. Skinner v. New 
Mexico State Tax Comm'n, 1959-NMSC-067, 66 N.M. 221, 
345 P.2d 750, 76A.L.R. 2d 1071. 

Description of items by taxpayer. — The taxpayer is 
not required to describe each specific item, but certainly a 
large enough number so that the court can obtain a true ac- 
count of the situation without engaging in conjecture. Skin- 
ner v. New Mexico State Tax Comm'n, 1959-NMSC-067, 66 
N.M. 221, 345 P.2d 750, 76.A.L.R. 2d 1071. 
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No appellate review of assessment when ques- 
tion moot or abstract. — When cause of action under 
this section is destroyed where neighboring county raises 
its tax assessment to figure higher than one in plaintiff's 
county and the issues involved in the trial court no lon- 
ger exist, then an appellate court will not review a case 
merely to decide moot or abstract’ questions. Hamman v, 
Clayton Mun. Sch. Dist. No. 1, 1964-NMSC-182, 74 N.M. 
428, 394 P.2d 273. 


III], EQUAL AND UNIFORM. 


General requirements for validity of taxation. — 
The state may select its subjects of taxation, and, so long 
as the tax is equal and uniform on all subjects of a class 
and the classifications for taxation are reasonable, such 
legislation does not offend this section of the state consti- 
tution. Gruschus v. Bureau of Revenue, 1965-NMSC-013, 
74.N.M. 775, 399. P.2d 105; Anaconda Co. v. Property Tax 
Dep't, 1979-NMCA-158, 94 .N.M. 202, 608 P.2d 514, cert. 
denied, 94 N.M. 628, 614 P.2d 545 (1980). 

Remedy for differential treatment of property. 
— A taxpayer is not entitled to an exemption under Ar- 
ticle VIII, Section 1(A) of the New Mexico Constitution 
based on evidence that another taxpayer with similarly 
used property received such an exemption, absent a find- 
ing that the unequal taxation was intentional, fraudulent 
or discriminatory. CAVU Co, v. Martinez, 2014-NMSC-029, 
aff'g in part, rev'g in part, 2013-NMCA-050, 302 P.3d 126. 

Remedy where there is no constitutional viola- 
tion, — Where the taxpayer's property was not actively 
used as a school on January 1, 2010 and was not used ac- 
tively as a school until August 2010 when the fall semes- 
ter began; the county assessor determined that the prop- 
erty did not qualify for an educational use exemption in 
2010; and the taxpayer claimed that the taxpayer's prop- 
erty should. be exempt from taxation because the county 
assessor had granted an exemption to another school that 
was not operating as a school on January 1, 2010 and that 
did not begin school operations until the fall semester of 
2010; and the taxpayer did not offer any evidence-or claim 
that the county assessor's disparate treatment of the two 
properties was the result of fraud or systematic discrimi- 
nation, any disparity did not rise to a constitutional viola- 
tion and the taxpayer's only remedy was. to remove the 
exemption from the other school property, rather than to 
exempt the taxpayer's property from taxes. CAVU Co. v. 
Martinez, 2013-NMCA-050, 302 P.3d 126, cert. granted, 
20138-NMCERT-004, 

Uniformity clause of New Mexico constitution re- 
quires uniformity of property taxation within a county 
as well as statewide uniformity of assessments. Ernest W. 
Hahn, Inc. v. County Assessor, 1978-NMSC-094, 92 N.M. 
609, 592 P.2d 965. 

Rationale for section. — The rationale for the pro- 
vision that "taxes shall be equal and uniform upon sub- 
jects of taxation of the same class" is that all property 
should bear its share of the cost of government. NRA 
Special Contribution Fund v. Board of Cnty..Comm'rs, 
1978-NMCA-096, 92.N.M. 541, 591 P.2d 672, cert. quashed, 
92 N.M. 464, 589 P.2d 1055 (1979). 

Uniformity and equality do not mean mathemati- 
cal exactitude in appraisals for tax purposes, Er- 
nest W. Hahn, Inc. v. County Assessor, 1978- NMSC- 094, 92 
N.M, 609, 592 P.2d 965. 

Invidious assessment..— Failing to.tax all alike as 
result of wrong intentionally done by taxing officer was 
an "invidious assessment" and violated this section 
prior to its amendment. First Nat'l Bank v. McBride, 
1915-NMSC-047, 20 N.M. 381, 149 P. 353. 

No violation of Uniformity Clause shown. — Al- 
though taxpayers were able to present evidence that a 
disparity existed between their lot and those of other lots 
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in their subdivision, their failure to present any evidence 
that the disparity was substantial, intentional, or related 
to the overall assessment of the property, or that their lot 
was overassessed militated against a finding that there 
was a constitutional violation of the uniformity clause. 
Hannahs v, Anderson, 1998-NMCA-152, 126 N.M. 1, 966 
P.2d 168, cert. denied, 126 N.M. 532, 972 P.2d 351. 

Duty of tax assessor. — A tax assessor has a consti- 
tutional duty to take the necessary action to require, so 
far as possible, equality and uniformity in taxation on a 
continuing basis. Ernest W. Hahn, Inc. v. County Assessor, 
1978-NMSC-094, 92 N.M. 609, 592 P.2d 965. 

Legislature is authorized to exempt certain prop- 
erty from taxation and none other. Dillard v, New Mex- 
ico State Tax Comm'n, 1948-NMSC-069, 58 N.M. 12, 201 
P.2d 3465. 

State may constitutionally tax one class and ex- 
empt other classes if the classification reasonably tends, 
in some lawful way, to facilitate the raising of revenue. 
Beatty v. City of Santa Fe, 1953-NMSC-110, 57 N.M. 759, 
263 P.2d 697. 

There need be no relation between class of tax- 
payers and purpose of appropriation according to the 
supreme court of the United States in New York Rapid 
Transit Corp. v. City of New York, 303 U.S. 573, 58 S. Ct. 
721, 82 L. Ed. 1024 (1938). Beatty v. City of Santa Fe, 
1953-NMSC-110, 57 N.M. 759, 263 P.2d 697. 

Valuations and taxes to be based on standard. — 
To have uniformity and equality in a form of tax, the valu- 
ations must be established by some standard, and after 
valuations are fixed, the taxes based upon such valuations 
must be levied by a standard. It is only thus that each 
taxpayer may bear his fair share of the burden of govern- 
ment. Gerner v, State Tax Comm'n, 1963-NMSC-022, 71 
N.M. 385, 378 P.2d 619. 

Uniform method of taxation requires that each 
reappraisal be part of a systematic and definite plan 
which provides that all similar properties be valued in 
a like manner, Ernest W. Hahn, ine, v. County Assessor, 
1978-NMSC-094, 92 N.M. 609, 592 P.2d 965, 

Violations of constitutional uniform taxation re- 
quirements frequently result in violations of equal pro- 
tection clauses. Ernest W. Hahn, Inc. v, County Assessor, 
1978-NMSC-094, 92 N.M. 609, 592 P.2d 965. 

Taxpayer must not be subjected to discrimina- 
tion in the imposition of a property tax burden which 
results from systematic, arbitrary, or intentional revalu- 
ation of some property at a figure greatly in excess of the 
undervaluation of other like properties. Ernest W. Hahn, 
Inc. v. County Assessor, 1978-NMSC-094, 92 N.M. 609, 
592 P.2d 965. 

To support claim under uniformity clause of New 
Mexico constitution, the taxpayer must show that the 
inequality is substantial and amounts to an intentional 
violation of the essential principle of practical uniformity. 
Ernest W. Hahn, Inc. v. County Assessor, 1978-NMSC-094, 
92 N.M. 609, 592 P.2d 965. 

Factors in determining discrimination in prop- 
erty revaluation plan. — In determining whether a 
property revaluation plan constitutes intentional and 
arbitrary discrimination in violation of this section and 
N.M. Const., art. II, § 18, all relevant circumstances 
should be taken into consideration. Such factors should 
include, but not be limited to, the resources realistically 
available to the assessing authority, the time limitations 
involved in the plan, the availability of other alternatives 
and the amount of temporary inequalities in valuations 
which result from the cyclical implementation of the plan. 
Ernest W. Hahn, Inc. v. County Assessor, 1978-NMSC-094, 
92 N.M. 609, 592 P.2d 965. 

Mere errors of judgment not unconstitutional dis- 
crimination. — Mere errors of judgment in estimating 
market value of property will not be sufficient to show 
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unconstitutional discrimination in the assessment of 
unequal taxes, however, good faith alone will not justify 
an assessment which is discriminatory in fact. Ernest W. 
Hahn, Inc. v. County Assessor, 1978-NMSC-094, 92 N.M. 
609, 592 P.2d 965. 

There exists no constitutional inhibition against 
double taxation. New Mexico State Bd. of Pub. Accoun- 
tancy v. Grant, 1956-NMSC-068, 61 N.M, 287, 299 P.2d 464. 

Taxes must be equal and uniform upon subjects 
of same class. — There is no state constitutional inhibi- 
tion against double taxation in the sense frequently used. 
The requirement that must be met to escape the stricture 
of its being illegal is that taxes must be equal and uni- 
form upon subjects of the same class. Amarillo-Pecos Val- 
ley Truck Lines v, Gallegos, 1940-NMSC-004, 44 N.M., 120, 
99 P.2d 447. 

"Double taxation" held not suffered. — An attorney 
who paid a $5.00 license fee for board of commissioners of 
state bar, a $1.00 license fee under Sales Tax Law and the 
gross income tax was held not to have suffered "double 
taxation" prohibited by this section. State ex rel, Attorney 
Gen. v. Tittmann, 1988-NMSC-005, 42 N.M, 76, 75 P.2d 
701. 

Special tax districts no violation of section. — 
Where legislature by special law created a state road 
through two counties, it could require levy of special tax on 
all the property within one of the counties for purpose of 
providing a fund for improvement of the highway therein, 
since it thereby created a special taxing district, which it 
had the power to do, without violating this section. Bor- 
rowdale v. Board of Cnty. Comm'rs, 1915-NMSC-093, 23 
N.M. 1, 163 P. 721, 

Taxes levied under district school bonds not 
in violation of section. — Taxes levied under a bond 
issued in accord with portions of Laws 1937, ch. 36 (re- 
pealed), providing that a school district within which is 
located a state school conducting a high school may vote, 
issue and sell district school bonds, for purpose of joining 
with the state school in erecting and, furnishing a high 
school building, or purchasing ground therefor, were not 
in violation of this section, since the taxes were equal and 
uniform throughout the district. White v. Board of Educ., 
1938-NMSC-009, 42 N.M, 94, 75 P.2d 712. 

Equality provision of section does not extend to lo- 
cal assessments for improvements levied upon property 
specially benefited thereby; it did not apply to conservancy 
district's preliminary fund assessment. State ex rel. Capitol 
Addition Bldg. Comm'n v. Connelly, 1985-NMSC-045, 39 
N.M. 312, 46 P.2d 1097, 100 A.L.R. 878, 

Exemption of industrial revenue bonds from 
taxation no violation of provisions. — Statute au- 
thorizing issuance of revenue bonds by municipality 
for industrial development and providing that bonds so 
authorized, the income therefrom, shall be exempt. from 
all taxation by state on any subdivision, was not viola- 
tion of constitutional provision requiring that taxes be 
equal and uniform insofar as the exemption was confined 
to municipal property. Village of Deming v. Hosdreg Co., 
1956-NMSC-111, 62 N.M. 18, 303 P.2d 920. 

Town pollution control project to be used by pri- 
vate corporations. — The fact that pollution control 
project to be used by private corporations and financed by 
funds from industrial revenue bonds was to be owned by 
the town, and therefore be exempt from ad valorem taxes, 
did not violate this section. Kennecott Copper Corp. v. Town 
of Hurley, 1973-NMSC-032, 84 N.M. 748, 507 P.2d 1074. 

Power of legislature to classify for purposes of 
taxation. — Former 2% privilege tax (1937 amendment 
to 59-26-31 NMSA 1978) from which qualified benefit so- 
cieties. were exempt did not violate this section. Power of 
legislature to classify for purposes of taxation and to im- 
pose tax in question must be conceded if any reasonable 
or sound basis can be found to sustain it. Sovereign Camp, 
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W.0.W. v. Casados, 21 F. Supp. 989 (D.N.M.) 1938, aff'd, 
305 U.S. 558, 59 S. Ct. 79, 83.L. Ed. 352 (1938). 

Power to levy excise tax. — Given a reasonable 
classification of subjects, the power of the legislature to 
levy an excise tax is almost unlimited, at least so long as 
it does not go to the extent of extortion or confiscation. 
George E. Breece Lumber Co. v, Mirabal, 19830-NMSC-038, 
34 N.M. 643, 287 P. 699, 84 A.L.R. 827, aff'd, 283 US. 788, 
51S, Ct. 352, 75 L. Ed. 1415 (1931), 

Excise tax need bear no relation to Breet — That 
excise tax need bear no relation to the object for which 
the proceeds are to be expended is well settled. New York 
Rapid Transit Corp. v. City of New York, 303 U.S. 5738, 58 
S. Ct. 721, 82 L. Ed. 1024 (1938), and George E. Breece 
Lumber Co. v. Mirabal, 1980-NMSC-033, 34 N.M. 648, 
287 P, 699, 84 A.L.R. 827, aff'd, 283 US. 788, 51S. Ct. 
352, 75 L. Ed. 1415 (1931); Beatty v. City of Santa Fe, 
1953-NMSC-110, 57 N.M. 759, 263 P.2d 697. 

Classification of commodities, businesses or oc- 
cupations for excise tax purposes, under which the 
classes are taxed at unequal rates or one class is taxed 
and another is exempted, will be upheld as constitu- 
tional if it is not arbitrary nor capricious and rests upon 
some reasonable basis of difference or policy. Beatty v. 
City of Santa Fe, 19538-NMSC-110, 557 N.M. 759, 263 
P.2d 697. 

Excise tax upon use of gasoline for any purpose. 
— An excise tax laid upon the use of gasoline for any pur- 
pose in the state preserves equality and uniformity of 
taxation within constitutional requirements. George E. 
Breece Lumber Co. v, Mirabal, 1930-NMSC-038, 34 N.M. 
643, 287 P. 699, 84 A.L.R. 827, aff'd, 283 U.S. 788, 51S. Ct. 
352, 75.L. Ed, 1415 (1931), 

Validity of tax on tobacco sustained. — In almost ev- 
ery case in which the question has arisen, the courts have 
sustained the validity of statutes or ordinances imposing 
a tax on cigars, cigarettes and other forms of tobacco, as 
against objections based on violation of the rule requiring 
uniformity of taxation or constitutional provisions guaran- 
teeing equal protection of the law. Beatty v. City of Santa 
Fe, 1953-NMSC-110, 57 N.M. 759, 263 P.2d 697. 

Provisions relating to auto licenses. — Laws 1912, 
ch. 28 (repealed), providing for automobile licenses, did 
not conflict with constitutional provision with respect to 
equality and uniformity under authorities holding that 
constitutional provision is restricted to property tax. State 
v. Ingalls, 19138-NMSC-068, 18 N.M., 211, 135 P, 1177. 

Uniformity requirement as to taxes levied for 
county purposes, — This section does not require uni- 
formity throughout the state as to taxes levied and as- 
sessed for purely county purposes, the requirement of uni- 
formity being met in such case if operation of tax is equal 
and uniform throughout the county. Love v. Dunaway, 
1928-NMSC-051, 28. N.M. 557, 215 P. 822, superseded 
by statute, New Mexico Prop, Appraisal Dep't v. Board 
of Cnty. Comm'rs of Lea Cnty., 1971-NMSC-008, 82 N.M. 
267, 479 P.2d 771. 

Making uniform state's share of ad valorem taxes. 
— There must be a uniform percentage ratio, or some 
other means of equalization, so as to make uniform the 
state's share of ad valorem taxes, and the manner by 
which it is done, the court leaves to the state tax com- 
mission (now property tax division of the taxation and 
revenue department). State ex rel. Castillo Corp. v. New 
Mexico State Tax Comm'n, 1968-NMSC-117, 79 N.M. 357, 
443 P.2d 850, 


IV. METHODS. 


Provisions relating to auto licenses not in contra- 
vention. — Provision in Laws 1925, ch. 82 (repealed), re- 
lating to automobile licenses, that county assessor should 
prepare an assessment roll of motor vehicles, fix the 
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assessed valuation thereof, in accordance with a sched- 
ule prepared by state tax commission (now property tax 
division of the taxation and revenue department), speci- 
fying valuations of vehicles of the several makes, types 
and models, making proper allowances for depreciation, 
and extend the taxes thereon, did not contravene the uni- 
formity clause of the constitution. State ex rel. Taylor v. 
Mirabal, 1928-NMSC-056, 33 N.M. 558, 273 P. 928, 62 
A.L.R. 296. 

Continuing partial annual reappraisal not viola- 
tive of section. — Where only 20% of a county was reap- 
praised during the year and the equalization program was 
a continuing one, the reappraisal program did not violate 
this section of the constitution of New Mexico. Skinner v. 
New Mexico State Tax Comm'n, 1959-NMSC-067, 66 N.M. 
221, 345 P.2d 750, 76 A.L.R. 2d 1071. 

Determination of value by "reasonable cash mar- 
ket value". — Generally, the "reasonable cash market 
value" reflected by sales of comparable property is to be 
used to determine value if there have been such sales. 
Hardin v. State Tax Comm'n, 1967-NMSC-239, 78 N.M. 
477, 432 P.2d 833. 

Determination where no "market value" for prop- 
erty. — In situations where property has no "market 
value" based on comparable sales earning capacity, cost of 
reproduction and original cost, less depreciation, furnish 
proper criteria for consideration in determining value. 
Hardin v. State Tax Comm'n, 1967-NMSC-239, 78 N.M. 
477, 432 P.2d 833. 

Hypothetical or speculative values not to be used 
in determination. — Classification or assessment of 
property for tax purposes, premised upon hypothetical or 
speculative values believed, ultimately or at some later 
time, to be or become the true market value of such land, 
cannot legitimately be the basis of determining its value. 
Gerner v, State Tax Comm'n, 1963-NMSC-022, 71 N.M. 
385, 378 P.2d 619. 

Discriminatory method for reappraising land enti- 
tles taxpayer to relief, — A well-defined and established 
scheme of discrimination in the method used for reapprais- 
ing land within a county violates this section and entitles 
the taxpayer to relief. Ernest W. Hahn, Inc, v. County Asses- 
sor, 1978-NMSC-094, 92 N.M, 609, 592 P.2d 965. 

Reassessment violating law may be enjoined. — 
Laws 1933, ch. 86 (repealed), providing for an assessment 
every four years and prohibiting increased assessments in 
intervening years and Laws 1933, ch. 104 (repealed), con- 
ferring power on county equalization board (now county 
valuation protests boards) to revise and revalue property 
except where such valuation is fixed by law or by state 
tax commission (now property tax division of the taxa- 
tion and revenue department), conformed with this sec- 
tion, and a reassessment in violation of those laws could 
be enjoined. Vermejo Club v. French, 1938-NMSC-069, 43 
N.M. 45, 85 P.2d 90. 

Evidence to arrive at uniformity i in assessment. — 
To arrive at uniformity in the assessment of property for 
taxation, as provided in this section and N.M. Const., art. 
VIII, § 2, the taxing authority and the taxpayer can intro- 
duce evidence regarding the ratios of assessed values to 
market values as the latter are reflected in actual sales of 
any other real estate in the taxing district for a reasonable 
period prior to the assessment date. Peterson Properties v, 
Valencia Cnty. Valuation Protests Bd., 1976-NMCA-043, 
89 N.M. 239, 549 P.2d 1074, 

Classification and valuation found excessive and 
discriminatory. — Classification and valuation of prop- 
erty suitable for grazing purposes at 10 times the valua- 
tion of other property of the same character and quality 
and similarly situated because of its classification as lots 
held for speculation for oil or other purposes, absent any 
evidence of such speculative purposes, was so excessive 
and discriminatory as to entitle taxpayer to relief, despite 
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fact that some other owners of like tracts were similarly 
assessed or that these lands, while similar to grazing 
lands, were not actually used for grazing purposes. Gerner 
v. State Tax Comm'n, 1963-NMSC-022, 71 N.M. 385, 378 
P.2d 619. 

Reasonable time limitation on completion of re- 
valuation program. — Where a cyclical program of re- 
valuation is undertaken, such plan need not necessarily 
be completed within a single year; however, it must be 
completed within a reasonably limited time. Ernest W. 
Hahn, Inc. v. County Assessor, 1978-NMSC-094, 92 N.M. 
609, 592 P.2d 965. 

Lack of adequate resources no excuse for unequal 
assessments. — Lack of adequate resources with which 
to undertake and complete a cyclical reappraisal within a 
reasonable time cannot be relied upon as an excuse for un- 
equal tax assessments where the assessor has a manda- 
tory duty to achieve equal and uniform property taxation, 
Ernest W. Hahn, Inc. v. County Assessor, 1978-NMSC-094, 
92 N.M. 609, 592 P.2d 965. 

Assessment based on invalid carry-over assess- 
ment unconstitutional. — Where taxpayer's 1975 as- 
sessment is not based on any new reappraisal, but is a 
result of an automatic carry-over of a 1974 assessment 
which was constitutionally invalid, the 1975 assessment 
is unconstitutional: Dale Bellamah Land Co. v. County of 
Bernalillo, 1978-NMSC-095, 92 N.M. 615, 592 P.2d 971. 

Inequality in yearly reappraisals of some prop- 
erty unconstitutional. — Singling out one or a few 
taxpayers for reappraisals for several years in succession 
while virtually all other owners of comparable properties 
do not undergo a single reappraisal in the same period is 
an inequality that is neither temporary nor constitutional. 
Ernest W. Hahn, Inc. v. County Assessor, 1978-NMSC-094, 
92 N.M. 609, 592 P.2d 965. 

Temporary inequalities constitutional. — Since 
there is no requirement under this section for reapprais- 
als of all comparable properties within a county to be com- 
pleted within a single year, temporary inequalities which 
result from the practicalities of carrying out a county- 
wide systematic and definite property appraisal program 
are inevitable and constitutional. Ernest W. Hahn, Inc. v. 
County Assessor, 1978-NMSC-094, 92° N.M. 609, 592 P.2d 
965; Dale Bellamah Land Co. v. County of Bernalillo, 
1978-NMSC-095, 92 N.M. 615, 592 P.2d 971. 

Equalization of valuation of property for taxa- 
tion purposes. — State board of equalization under 
Laws 1913, ch. 84, § 13 (repealed), had power to equalize 
its valuation of property for taxation purposes by classes, 
both as between classes in the same county and as be- 
tween counties throughout the state, and fact that action 
taken resulted in increase or decrease of total valuations 
in the state was immaterial. South Spring Ranch & Cattle 
Co. v. State Bd. of Equalization, 1914-NMSC-011, 18 N.M. 
531, 139 P. 159. 

Under Laws 1915, ch. 54, § 6 (repealed), state tax com- 
mission (now property tax division of the taxation and 
revenue department) could only increase or decrease the 
entire property within a given county, except such as it 
had previously valued, and such as has been assessed at 
its actual value, by a uniform percentage. Taxes based 
on values set by the commission on varying percentages 
of increase or decrease could be enjoined. Maxwell Land 
Grant Co,v. Jones, 1923-NMSC-008, 28 N.M. 427, 218 
P. 1034. 

Distinction between subdivided and unsubdi- 
vided agricultural land did not offend section. 
— Distinction drawn by former statute (72-2-14.1, 1953 
Comp.) between subdivided and unsubdivided agricul- 
tural land, for tax purposes, did not offend this section 
and did not violate due process. Property Appraisal 
Dep't v. Ransom, 1973-NMCA-015, 84 N.M. 637, 506 
P.2d 794. 
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Section 7-36-20 NMSA 1978 establishes special method 
of valuation for land used primarily for agricultural pur- 
poses, determined on the basis of the land's capacity to 
produce agricultural products. This "green belt" law is 
clearly an exception to the general mode of property val- 
uation for tax purposes established by the property tax 
code and the New Mexico constitution, i.e., market value. 
County of Bernalillo v. Ambell, 1980-NMSC-062, 94 N.M. 
395, 611 P.2d 218. ’ 

Duty of county valuation protests boards to 
hear taxpayer's valuation protest on any grounds. 
— When the language of a statute is clear and unam- 
biguous, the statute must be given its literal meaning; 
the language of 7-38-24 and 7-38-25 NMSA 1978 (for- 
merly 72-2-37 and 72-2-38, 1953 Comp.) clearly and 
unambiguously gives to the county valuation protests 
boards the duty to hear a protest of the valuation of 
a taxpayer's property on any grounds whatsoever, in- 
cluding the grounds of allegedly unconstitutional dis- 
crimination in comparison with assessments of other 
properties. In re Miller, 1975-NMCA-116, 88 N.M. 492, 
542 P.2d 1182, rev'd, 1976-NMSC-039, 89 N.M. 547, 555 
P.2d 142. 

The 1914 amendment took effect as soon as elec- 
tion was closed. 1914 Op. Att'y Gen. No. 14-1404. 

Provisions deemed separable. — It is the obvi- 
ous conclusion of the United States supreme court that 
the second and third phrases of the first sentence are 
separable, the second being applicable solely to prop- 
erty taxes and the third applying to all other taxes, or at 
least to all excise taxes. 1961-62 Op. Att'y Gen. No. 61- 
68. - 

Liability of lessee of university-owned land. — 
The lessee of university-owned land is not liable for ad va- 
lorem taxes based on the assessed value of the land itself, 
as distinct from the value of the improvements erected 
upon the land. 1970 Op. Att'y Gen. No. 70-24. 

Exemption of veterans from ad valorem taxes. 

— The veterans exemption laws do not exempt a veteran 
from the payment of ad valorem taxes for the taxable year 
during which property was purchased by the veteran from 
a nonveteran owning the property on January Ist of such 
year. 1959-60 Op. Att'y Gen. No. 59-133; see also, N.M. 
Const., art. VIII, § 5, and notes thereto. 
- Nonprofit water corporation subject to ad va- 
lorem taxation. — A nonprofit corporation organized 
to provide a community water system pursuant to 3-29-1 
NMSA 1978 is not "another municipal corporation" and 
is subject to ad valorem taxation. 1968 Op. Att'y Gen. 
No. 68-38. 

Timber may be separately assessed where it is 
owned by persons other than those owning the land upon 
which it stands. 1919-20 Op. Att'y Gen. No. 19-2389. 

Evaluation and assessment generally. — In view 
of the fact that the adoption of the amendment in 1914 
dissolved the board of equalization, and the county com- 
missioners had not the power to evaluate the property of 
certain corporations and other property excluded by Laws 
1913, ch. 81, § 4 (repealed), the evaluation and original 
assessment fell to county assessors under § 5 of that act. 
1914 Op, Att'y Gen. No. 14-1399. For provisions relating to 
the county valuation protests boards, see 7-38-25 NMSA 
1978 et seq. 

Valuation of property for tax assessment pur- 
poses. — In arriving at the value of property for tax as- 
sessment purposes, mathematical formulae may lawfully 
be employed as a factor for determining the ultimate 
amount of tax due, but the validity of such formulae is 
dependent upon the proper consideration of all relevant 
factors, 1961-62 Op. Att'y Gen. No. 61-93. 

Assessment of farm machinery and equipment. 
— Farm machinery and equipment for ad valorem tax 
purposes must be assessed in proportion to the full actual 
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value of the property subject to the tax. 1961-62 Op. Att'y 
Gen. No. 61-93. 

Assessment on net product violative of section. — 
Laws 1915, ch. 55 (repealed), providing that mines should 
be assessed for taxation on their net product violated this 
section. 1917-18 Op. Att'y Gen. No. 17-2050. 

Income tax subject to section. — The income tax, be- 
ing an excise tax, is subject to the limitations imposed by 
this section. A provision relating to such would violate the 
equality clause if it were given retroactive construction. 
1961-62 Op. Att'y Gen. No. 61-68. 

Arbitrary classification based on incomes invalid. 
— A statute making an arbitrary classification between 
incomes to be taxed and those in part or in whole exempt 
from or not subject to taxation is invalid. 1961-62 Op. 
Att'y Gen. No. 61-68. 

Law reviews. — For note, "Forest Fire Protection on 
Public and Private Lands in New Mexico," see 4 Nat. Re- 
sources J. 374 (1964), 

For comment, "Land Use Planning - New Mexico's 
Green Belt Law," see 8 Nat. Resources J. 190 (1968). 

For note, "Serrano v. Priest and Its Impact on New Mex- 
ico," see 2 N.M. L. Rev. 266 (1972). 

For article, "Ad Valorem Tax Status of a Private Les- 
see's Interest in Publicly Owned Property: Taxability of 
Possessory Interests in Industrial Projects under the New 
Mexico Industrial Revenue Bond Act," see 3 N.M. L. Rey, 
136 (1973), 

For comment, "Coal Taxation in the Western States: The 
Need for a Regional Tax Policy," see 16 Nat. Resources J. 
415 (1976). 

For comment, "Taxation of the Uranium Industry: An 
Economic Proposal," 7 N.M. L. Rev. 69 (1976-77). 

Am. Jur, 2d, A.L.R. and C.J.S, references. — 71 Am. 
Jur. 2d State and Local Taxation § 159, 

Automobile license tax as affected by constitutional pro- 
visions as to uniformity and discrimination in taxation, 5 
A.L.R. 761, 126 A.L.R. 761. 

Business or profession as "property" as used in proyvi- 
sion as to uniformity and equality of taxes, 34 A.L.R. 719. 

Newspapers and magazines, equality and uniformity in 
taxation of, 35 A.L.R, 11, 110 A.L.R. 327, 

Gasoline, equality and uniformity requirements as ap- 
plicable to license tax on, 47 A.L.R. 985, 84 A.L.R. 839, 111 
A.L.R. 185, 

Dog taxes, discrimination in, 49 A.L.R. 850. 

Additional tax levy necessitated by failure of some prop- 
erty owners to pay their proportions of original levy as 
violating requirement of uniformity, 79 A.L.R. 1157. 

Tax anticipation warrants, relation of uniformity clause 
to, 99 A.L.R. 1039, 

Installments, constitutionality of statute permitting 
payment of taxes in, 101 A.L.R. 1335. 

Relieving property subject to assessment from all or 
part of such assessment, 105 A.L.R. 1169. 
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Quo warranto to test constitutionality of statutory pro- 
visions in respect to taxation, 109 A.L.R. 326. 

Domicile of decedent as regards taxation, diverse ad- 
judications by courts of different states as to, 121 A.L.R. 
1200. 

Taxation in same state of real property and debt se- 
cured by mortgage or other lien thereon as double taxa- 
tion, 122 A.L.R. 742, 

Notes or obligations secured by real estate mortgage 
and those unsecured, discrimination between, as regards 
property taxation or exemption therefrom, 129 A.L.R, 682. 

Tolls as taxes within constitutional poesia respect- 
ing taxes, 167 A.L.R. 13856, 

Who may complain of underassessment or nonas- 
sessment of property for taxation, 5 A.L.R.2d 576, 9 
A.L.R.4th 428. 

Military personnel, provisions of Soldiers' and Sailors! 
Civil Relief Act relating to taxation of property of, 32 
A.L.R.2d 618. 

"Blockage rule" or "blockage discount theory" in deter- 
mining stock valuation for purposes of taxation of intan- 
gibles, 33 A.L.R.2d 607. 

Eminent domain, rights in respect to real estate taxes 
where property is taken in, 45 A.L.R.2d 522. 

Solid mineral royalty as real or personal property, 68 
A.L.R.2d 728. 

Oil and gas royalty: expenses and taxes deductible by 
lessee in computing lessor's oil and gas royalty or other 
return, 73 A.L.R.2d 1056. 

Equal and uniform taxation, real estate tax equaliza- 
tion, reassessment, or revaluation program commenced, 
but not completed within the year, as violative of constitu- 
tional provisions requiring, 76 A.L.R.2d 1077. 

Civil liability of tax assessor to taxpayer for excessive or 
improper assessment of real property, 82 A.L.R.2d 1148. 

Laundries, taxation of self-service, 87 A.L.R.2d 1007. 

Income or rental value as a factor in evaluation of real 
property for purposes of taxation, 96 A.L.R.2d 666. 

Landlord and tenant: construction of provision of lease 
providing for escalation of rental in event of tax increases, 
48 A.L.R.3d 287, 

Property tax: exemption of property leased by and 
used for purposes of otherwise tax-exempt body, 55 
A.L.R.3d 4380. 

Property tax: Business situs of intangibles held in trust 
in state other than beneficiary's domicil, 59 A.L.R.3d 837. 

Validity, construction, and effect of state statutes afford- 
ing preferential property tax treatment to land used for 
agricultural purposes, 98 A.L.R.3d 916. 

Validity of statutory classifications based on popula- 
tion - tax statutes, 98 A.L.R.3d 1083. 

Classification, as real estate or personal property, of mo- 
bile homes or trailers for purposes of state or local taxa- 
tion, 7 A.L.R.4th 1016. 

84 C.J.S. Taxation §§ 21 to 38. 


Sec. 2. [Property tax limits; exception. ] 


Taxes levied upon real or personal property for state revenue shall not exceed four mills an- 
nually on each dollar of the assessed valuation thereof except for the support of the educational, 
penal and charitable institutions of the state, payment of the state debt and interest thereon; and 
the total annual tax levy upon such property for all state purposes exclusive of necessary levies 
for the state debt shall not exceed ten mills; provided, however, that taxes levied upon real or per- 
sonal tangible property for all purposes, except special levies on specific classes of property and 
except necessary levies for public debt, shall not exceed twenty mills annually on each dollar of the 
assessed valuation thereof, but laws may be passed authorizing additional taxes to be levied out- 
side of such limitation when approved by at least a majority of the qualified electors of the taxing 
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district who paid a property tax therein during the preceding year voting on such proposition. (As 
amended November 3, 1914, September 19, 1933, and November 7, 1967.) 


The 1967 amendment, which was proposed by H.J.R. 
No. 23, § 1 (Laws 1967) and adopted at a special election 
held on November 7, 1967, with a vote of 38,231 for and 
13,682 against, inserted "qualified" preceding "electors" 
and "who paid a property tax therein during the preced- 
ing year" preceding "voting on" in the proviso. 

The 1933 amendment, which was proposed by S.J.R. 
No. 21 (Laws 1933) and adopted at a special election held 
on September 19, 1933, with a vote of 41,393 for and 
27,541 against, added the proviso, 

The 1914 amendment, which was proposed by J.R. 
No. 10 (Laws 1913) and adopted at the general election 
held November 3, 1914, with a vote of 18,468 for and 
13,593 against, substituted that part of the present sec- 
tion preceding the proviso for the original section which 
read: "The legislature shall have power to provide for 
the levy and collection of license, franchise, excise, in- 
come, collateral and direct inheritance, legacy and suc- 
cession taxes; also graduated income taxes, graduated 
collateral and direct inheritance taxes, graduated legacy 
and succession taxes, and other specific taxes, including 
taxes upon the production and output of mines, oil lands 
and forests; but no double taxation shall be permitted." 
See also compiler's note to N.M. Const., art. VIII, § 8. 

Cross references. — For statutory provisions relating 
to property taxes generally, see Articles 35 to 38 of Chap- 
ter 7 NMSA 1978. 

Comparable provisions. — Idaho Const., art. VII, § 9. 

Wyoming Const., art. XV, § 4. 


ANNOTATIONS 
I. GENERAL CONSIDERATION. 
I]. TWENTY-MILLS LIMITATION. 


I, GENERAL CONSIDERATION, 


Phrase "taxes levied upon real or personal prop- 
erty" as used in this section has same meaning as "taxes 
levied; upon tangible property" used in Section 1 of this 
article. Hamilton v. Arch Hurley Conservancy Dist., 
1938-NMSC-004, 42 N.M. 86, 75 P.2d 707. 

Legislature has power to levy excise tax on gas- 
oline. Lujan v. Triangle Oil Co., 1984-NMSC-080, 38 
N.M, 548, 37.P.2d 797. See also notes to N.M. Const., art. 
VII, § 1. 

Provisions authorizing levies for public highways 
and roads held valid. — Laws 1921, ch. 153 (tempo- 
rary), authorizing levy of taxes and issuance and sale of 
state debentures in anticipation of taxes, for construc- 
tion and improvement of public highways, and to meet, 
dollar for dollar, allotments to the state of federal funds 
under Federal Aid Road Act, was validated by adoption 
of amendment to state constitution, adding Section 16 to 
Article IX. Lopez v. State Hwy. Comm'n, 1921-NMSC-074, 
27 N.M. 300, 201 P. 1050. 

Laws 1919, ch. 168 (temporary), authorizing and direct- 
ing the counties of the state to levy a tax of three mills 
on the dollar for construction and maintenance of public 
roads in the several counties, and to meet allotments of 
federal funds, was not an act for raising of state revenue 
and did not violate this section. State v. Red River Valley 
Co,, 1922-NMSC-032, 28 N.M. 94, 206 P. 695. 

Evidence regarding uniformity i in assessment of 
property for taxation. — To arrive at uniformity in the 
assessment of property for taxation, as provided in N.M. 
Const., art. VIII, § 1 and this section, the taxing author- 
ity and the taxpayer can introduce evidence regarding the 
ratios of assessed values to market values as the latter 
are reflected in actual sales of any other real estate in the 
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taxing district for a reasonable period prior to the assess- 
ment date. Peterson Properties v. Valencia Cnty. Valuation 
Protests Bd., 1976-NMCA-043, 89 N.M. 239, 549 P.2d 1074. 


II. TWENTY-MILLS LIMITATION, 


Conservancy district assessments not subject to 
limitation. — Conservancy district's preliminary fund 
assessment was not subject to the limitation provision of 
this section. Hamilton v. Arch Hurley Conservancy Dist., 
1938-NMSC-004, 42 N.M. 86, 75 P.2d 707. 

Levy for tort judgment against county commis- 
sioners compelled. — Mandamus lay to compel state 
tax commission to approve a levy of tax to pay tort judg- 
ment against county commissioners; statutory debt limi- 
tation could not be interposed, especially where evidence 
failed to show that the combined rate would exceed the 
constitutional 20-mill limitation or the five-mill limitation 
on expenditures of county purposes and neither limitation 
would shield county from a forced levy to satisfy such a 
judgment. State ex rel, Martin v. Harris, 1941-NMSC- 032, 
45 N.M. 335, 115 P.2d 80. 

Levy for caring for indigent patients. — Constitu- 
tional provision permitting levies for public debts in excess 
of 20-mill limitation does not contemplate judgment for 
hospital against board of county commissioners for cost of 
care of indigent persons. Board of Dirs. of Mem. Gen. Hosp. 
v, County Indigent Hosp. Claims Bd., 1967-NMSC-042, 77 
N.M. 475, 423 P.2d 994. 

Words "but laws may be passed authorizing ad- 
ditional taxes" should not be construed to provide that 
only laws which are passed authorizing additional taxes 
after the enactment of the constitutional amendment are 
effective. 1968 Op. Att'y Gen. No. 68-105. 

Qualified electors those who paid property tax 
during preceding year, — This section would preclude 
the legislature from limiting persons entitled to vote on a 
special levy to those who own or pay property taxes. 1955- 
56 Op. Att'y Gen. No. 56-6492. 

The effect of the 1967 amendment to this section was 
to amend former 21-16-12 and 21-16-17 NMSA 1978 by 
adding the additional qualification that those voting in 
district elections be those qualified electors who paid a 
property tax therein during the preceding year. 1968 Op. 
Att'y Gen. No. 68-105. 

"Public debt" means judgments arising out of involun- 
tary debt of a political subdivision. This includes tort judg- 
ments and possibly condemnation awards. It does not in- 
clude debts for ordinary current obligation of the county. A 
judgment arising out of a contractual obligation may not be 
placed on the tax rolls if the levy would exceed the 20-mill 
limitation of this section. 1970 Op. Att'y Gen: No. 70-01. 

Conservancy district assessments. — The assess- 
ments levied through the provisions of 73-18-8 NMSA 
1978, relating to conservancy district reclamation, are not 
within the purview of the limitations imposed by this sec- 
tion, and thus are not subject to the 20-mill limitation. 
1959-60 Op. Att'y Gen. No. 60-209. 

Assessments of flood control authority. — The "one 
half of one mill" property tax which the Albuquerque flood 
control authority may levy pursuant to Subsection J (now 
I) of 72-16-22 NMSA 1978 is not a general tax, but a bene- 
fit assessment, and hence is not subject to the 20-mill lim- 
itation of this section. 1963-64 Op. Att'y Gen. No. 64-90. 

Paving assessments against school district prop- 
erty. — Taxes levied for payment of paving assessments 
against school district property are levies for public debt 
and do not come within 20-mill limitation appearing in 
the proviso clause. 1933-34 Op. Att'y Gen. No. 34-765. 
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Exemption of church property. — If property is 
owned by a church, it is exempt from taxation, regardless 
of the use made of the property. 1925-26 Op. Att'y Gen. 26- 
3893 (opinion rendered prior to 1972 amendment). ° 

Law reviews. — For comment, "Approaches to State 
Taxation of the Mining Industry," see 10 Nat. Resources J. 
156 (1970). 

For article, "Indians - Civil Jurisdiction in New Mexico - 
State, Federal and Tribal Courts," see 1 N.M. L. Rev. 196 
(1971). 

For note, "Serrano v. Priest and Its Impact on New Mex- 
ico," see 2 N.M. L. Rev. 266 (1972). 

For article, "An Intergovernmental Approach to Tax Re- 
form," see 4 N.M. L. Rev. 189 (1974), 


Sec. 3. [Tax-exempt property. | 
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For comment, "Coal Taxation in the Western States: The 
Need for a Regional Tax Policy," see 16 Nat. Resources J. 
415 (1976). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 71 Am. 
Jur, 2d State and Local Taxation §§ 122, 126. 

Corporate property, assessment at full value when valu- 
ations generally are illegally fixed lower, 3 A.L.R, 1370, 28 
A.L.R. 983, 55 A.L.R. 503. 

Limitation of power to tax as limitation on power to in- 
cur indebtedness, 97 A.L.R. 1103. 

Presumptions and burden of proof as to violation of or 
compliance with public debt limitation, 16 A.L.R.2d 515. 

Inclusion of tax-exempt property in determining value of 
taxable property for debt limit purposes, 30 A.L.R.2d 903, 

84 C.J.S, Taxation § 56. 


The property of the United States, the state and all counties, towns, cities and school districts 
and other municipal corporations, public libraries, community ditches and all laterals thereof, all 
church property not used for commercial purposes, all property used for educational or charitable 
purposes, all cemeteries not used. or held for private or corporate profit and all bonds of the state of 
New Mexico, and of the counties, municipalities and districts thereof shall be exempt from taxation. 

Provided, however, that any property acquired by public libraries, community ditches and all lat- 
erals thereof, property acquired by churches, property acquired and used for educational or chari- 
table purposes, and property acquired by cemeteries not used or held for private, or corporate profit, 
and property acquired by the Indian service and property acquired by the United States govern- 
ment or by the state of New Mexico by. outright purchase or trade, where such property was, prior 
to such transfer, subject to the lien of any tax or assessment for the principal or interest of any 
bonded indebtedness shall not be exempt from such lien, nor from the payment.of such taxes or as- 
sessments,. 

Exemptions of personal property from ad valorem taxation may be provided by law if approved 
by a three-fourths majority vote of all the members elected to each house of the legislature. (As 


amended November 3,.1914, November 5, 1946, and November 7, 1972.) 


The 1972 amendment, which was proposed by S.J.R. 
No. 1, § 1 (Laws 1972) and adopted at the general election 
held on November 7, 1972, with a vote of 141,622 for and 
73,386 against, inserted "not used for commercial pur- 
poses" following "church property" in the first paragraph 
and added the last paragraph. 

The 1946 amendment, which was proposed by S.J.R. 
No. 3 (Laws 1945) and adopted at the general election 
held on November 5, 1946, with a vote of 15,645 for and 
6,925 against, added the proviso. 

The 1914 amendment, which was proposed by J.R. 
No. 10 (Laws 1913) and adopted at the general election 
held on November 3, 1914, with a vote of 18,468 for and 
13,593 against, substituted the first paragraph, which was 
formerly Section 7 of this article, for language which read: 
"The enumeration of subjects of taxation in section two of 
this article shall not deprive the legislature of the power 
to require other subjects to be taxed in such manner as 
may be consistent with the principles of taxation fixed in 
this Constitution." See also compiler's note to N.M. Const., 
art. VIII, § 8. ‘ 

Compiler's notes. — An amendment to this section 
proposed by H.J.R. No. 20, $ 1 (Laws 1971), was submitted 
to the people at a special election held November 2, 1971. 
It was defeated by a vote of 26,059 for and 46,110 against. 

An amendment to this section proposed by S.J.R. No. 19 
(Laws 1975), which would have allowed the legislature to 
exempt from property taxation fractional interests in real 
property that is exempt from taxation under the constitu- 
tion by reason of ownership if ‘approved by three-fourths 


of the members of each house of the legislature, was sub- 
mitted to the people at the general election held on No- 
vember 2, 1976. It was defeated by a vote of 110,232 for 
and 155,761 against. 

Laws 1983, ch. 110, § 1, which amends Laws 1903, ch. 
51, provides that all property of the woman's board of 
trade and library association of Santa Fe and all other 
associations or corporations not conducted for financial 
gain, but rather for the education or social advancement 
of their members, is exempt from taxation. 

Laws 1983, ch. 110, contains no effective date provi- 
sion, but was enacted at the session which adjourned on 
March 19, 1983. See N.M. Const., art. IV, § 23. 

Cross references. — For exemption from property tax 
generally, see 7-36-7 NMSA 1978. 

Comparable provisions. — Idaho Const., art. VII, § 4. 

Montana Const., art. VIII, § 5. 

Utah Const., art, XIII, §§ 2, 3. 

Wyoming Const., art. XV, § 12. 


ANNOTATIONS 


I. GENERAL CONSIDERATION. 
Il. . EXEMPT PROPERTY. 
A. IN GENERAL. 
B, GOVERNMENT PROPERTY. 
C. CHURCH PROPERTY. 
D. EDUCATIONAL PURPOSES. 
E. CHARITABLE PURPOSES. 
III. TRANSFERRED PROPERTY, 
IV. AD VALOREM TAX EXEMPTIONS, 
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I, GENERAL CONSIDERATION. 


Appropriate time period to establish exemption 
status. — The prior calendar year is the appropriate time 
period upon which to base a property's exemption status, 
and January 1 is the appropriate "cutoff date" under Arti- 
cle VIII, Section 3 of the New Mexico Constitution, CAVU 
Co. v. Martinez, 2014-NMSC-029, aff'g in part, rev'g in 
part 20138-NMCA-050, 302 P.3d 126. 

Appropriate inquiry to determine validity of 
exempt status. The appropriate inquiry into the 
validity of a property's exemption from taxation un- 
der the exemption provision of Article VIII, Section 3 
of the New Mexico Constitution is whether use during 
the tax year furthers exempt purposes. CAVU Co. v. 
Martinez, 2014-NMSC-029, aff'g in part, rev'g in part 
2013-NMCA-050, 302 P.3d 126. 

Uses of the property furthered the educational 
purpose of the property. — Where the taxpayer devel- 
oped and improved a twenty-six acre tract of land for oper- 
ation of a school; the property was vacant from June 2008 
through January 2010; the assessor denied the taxpayer's 
application for an educational use exemption for 2010 
because the property was not used for educational pur- 
poses on January 1, 2009 and 2010; during 2009, the tax- 
payer actively sought out and negotiated with potential 
educational tenants, which resulted in the lease of the 
property by a private elementary school in 2010 and by 
an established college preparatory school in 2012; and 
the taxpayer turned down a proposed commercial lease of 
the property from a film company, the taxpayer used the 
property in a direct and immediate effort to further its 
educational use, embraced the use of the property for sys- 
tematic educational instruction, and created a substantial 
public benefit, factors the county valuation protests board 
must consider in determining whether the taxpayer's use 
of the property was in furtherance of its exempt purpose. 
CAVU Co. v. Martinez, 2014-NMSC-029, aff'g in part, rev'g 
in part 2013-NMCA-050, 302 P.3d 126. 

The determination of the exempt status of prop- 
erty is based on actual use. — The only relevant facts 
that determine the exempt status of property are facts per- 
taining to the actual use of the property, not whether the 
property is built for a certain purpose or the owner's intent 
for the property. CAVU Co, v. Martinez, 2013-NMCA-050, 
302 P.3d 126, cert. granted, 2013-NMCERT-004. 

Where the taxpayer's property was used as a school 
until May 2008, the property ceased to be used actively 
as a school after May, 2008 and was not used actively as 
a school again until August 2010; the taxpayer sought 
an educational tenant for the property during the in- 
terim; and the property was not in actual use for edu- 
cational purposes for 2009, the property did not qualify 
for an educational use exemption in 2010. CAVU Co, v, 
Martinez, 2013-NMCA-050, 302 P.3d 1p6, cert. granted, 
2013-NMCERT-004, 

Purpose of tax exemption is to encourage religious, 
charitable, scientific, literary and educational associations 
not operating for the profit of any private shareholder or 
individual. NRA Special Contribution Fund v. Board of 
Cnty. Comm'rs, 1978-NMCA-096, 92 N.M. 541, 591 P.2d 
672, cert. quashed, 92 N.M. 464, 589 P.2d 1055 (1979). 

Purposes served by exempt institution. — For 
most types of exemptions from taxation an exempt insti- 
tution must serve some worthy purpose, religious, chari- 


table, educational or governmental or must further the 


public welfare in some special way. NRA Special Contri- 
bution Fund v. Board of Cnty. Comm'rs, 1978-NMCA-096, 
92 N.M. 541, 591 P.2d 672, cert. quashed, 92 N.M. 464, 589 
P.2d 1055 (1979). 

Purpose of charitable exemption is to encourage 
charitable activities by providing them with tax relief, 
and to thereby promote the general welfare of society. The 


CONSTITUTION OF THE STATE OF NEW MEXICO 


434 


Art. VIII, § 3 


countervailing consideration is to limit the exemption 
within reasonable bounds so as to minimize the shift of 
the tax burden to nonexempt property owners. Another 
consideration in limiting exemptions is to avoid ineq- 
uitable competition in the name of charity with nonex- 
empt entities, Sisters of Charity v. County of Bernalillo, 
1979-NMSC-044, 93 N.M. 42, 596 P.2d 255, 

Case-by-case determination of exemptions. — 
The constitution has provided a charitable exemption for 
which our cases recognize the propriety of a case-by-case 
analysis, and the statutory scheme provided by the legis- 
lature permits an orderly, expert, and consistent resolu- 
tion of requests for an exemption on a case-by-case basis. 
Grand Lodge of Ancient & Accepted Masons v. Taxation & 
Revenue Dep't, 1987-NMCA-081, 106 N.M, 179, 740 P.2d 
1163, cert. denied, 106 N.M. 174, 740 P.2d 1158. 

Classification of property. — The constitution, in ef- 
fect, classes tangible property into that exempt from taxa- 
tion, that which may be exempted and that which must 
be taxed. State ex rel. Attorney Gen. v. State Tax Comm'n, 
1936-NMSC-029, 40 N.M. 299, 58 P.2d 1204. See also N.M. 
Const., art. VIII, §§ 1, 5, and notes thereto. 

Theory of exemptions. — The exemption granted to 
church property, public libraries, educational and chari- 
table institutions and cemeteries not used or held for 
private or corporate profit proceeds upon the theory of 
the public good accomplished by them, and of the pecu- 
liar benefits derived by the public in general from their 
conduct. The exemption granted to property of the United 
States is perhaps compulsory; that to the state, all coun- 
ties, towns, cities and school districts arises from public 
policy, which repudiates, as being utterly futile, the theory 
of the state taxing its own property in order to produce 
funds with which to operate its own affairs. State v. Locke, 
1923-NMSC-084, 29 N.M. 148, 219 P. 790, 30 A.L.R. 407. 


II]. EXEMPT PROPERTY. 
A. IN GENERAL. 


Authority of legislature. — The legislature is au- 
thorized to exempt certain property from taxation and 
none other, Dillard v. New Mexico State Tax Comm'n, 
1948-NMSC-069, 53 N.M. 12, 201 P.2d 345. 

Length thereof. — Tax exemption on property con- 
tinues as long as the use is for the exempted purpose. 
Berger v. University of N.M., 1923-NMSC-049, 28 N.M. 
666, 217 P. 245. 

Use of property determinative of right to exemp- 
tion. — Use, rather than ownership, is determinative as 
criteria for exemption from tax liability. If the use is for 
charitable purposes, then the exemption from tax liability 
attaches. Mountain View Homes, Inc. v. State Tax Comm'n, 
1967-NMSC-092, 77 N.M. 649, 427 P.2d 13. 

It is the use of property, not the declared objects and 
purposes of its owner, which determines the right to ex- 
emption under this section. United Veterans Org, v. New 
Mexico Prop. Appraisal Dep't, 1972-NMCA-086, 84.N.M. 
114, 500 P.2d 199. 

Pro rata taxing according to separate uses, — 
Where one substantial part of a building that is owned by 
a charitable institution is directly and actually occupied 
and used for charitable purposes, and another substan- 
tial portion is primarily used for commercial leasing, such 
building is pro rata taxable according to its separate uses. 
Sisters of Charity v. County of Bernalillo, 1979-NMSC-044, 
93 N.M. 42, 596 P.2d 255. 

Denial of exemption to leased property. — Fore- 
most.among the reasons why exemption from taxation is 
denied to property leased out by an otherwise tax-exempt 
body is that the property is put to a profitmaking or 
revenue-producing use by some private nonexempt person 
or organization. Sisters of Charity v. County of Bernalillo, 
1979-NMSC-044, 93 N.M. 42, 596 P.2d 255. 
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On case by case basis. — Except to the extent that 
the facts as to use are so nearly alike as to logically compel 
like results, no case can be said to constitute a controlling 
precedent for another case in this area. BPOE, Lodge 461 
v. New Mexico Property Appraisal Dep't, 1972-NMSC-006, 
83 N.M. 445, 493 P.2d 411, affg 1971-NMCA-124, 83 N.M. 
505, 454 P.2d 167. 

Burden to establish right to exemption. — It is the 
burden of the organization seeking an exemption to es- 
tablish its right to that exemption. United Veterans Org. 
v, New Mexico Prop. Appraisal Dep't, 1972-NMCA-086, 84 
N.M. 114, 500 P.2d 199. 

Rule of strict construction of tax exemption pro- 
visions held not controlling in determining whether 
masonic lodge property is used for educational or chari- 
table purposes. Temple Lodge No, 6,A.F. & A.M. v. Tierney, 
1933-NMSC-013, 37 N.M. 178, 20 P.2d 280. 

Rule of construction in New Mexico is that of rea- 
sonable construction, without favor or prejudice to ei- 
ther the taxpayer or the state, to the end that the probable 
intent of the provision is effectuated and the public inter- 
ests to be subserved thereby are furthered. BPOE, Lodge 
461 v, New Mexico Prop. Appraisal Dep't, 1972-NMSC-006, 
83 N.M. 445, 493 P.2d 411; Sisters of Charity v. County of 
Bernalillo, 1979-NMSC-044, 93 N.M. 42, 596 P.2d 255, 

Use must be both substantial and primary. — To 
qualify for an exemption under this section, the educational 
or charitable use of property must be both substantial and 
primary. United Veterans Org. v. New Mexico Prop. Ap- 
praisal Dep't, 1972-NMCA-086, 84 N.M. 114, 500 P.2d 199. 

Although this section does not require property to be 
used exclusively for charitable purposes in order to come 
within the exemption, the uses for these purposes must 
be substantial and must be the primary uses made of the 
property. Retirement Ranch, Inc. v. Curry Cnty. Valuation 
Protest Bd., 1976-NMCA-010, 89 N.M. 42, 546 P.2d 1199, 
cert, denied, 89 N.M. 206, 549 P.2d 284; BPOE, Lodge 461 
v. New Mexico Prop. Appraisal Dep't, 1972-NMSC-006, 83 
N.M. 445, 493 P.2d 411, aff'g 1971-NMCA-124, 83 N.M. 
505, 454 P.2d 167. 

Where the primary use of the property was for the 
social and fraternal activities of the members and their 
families and guests of the members of the lodge and to 
be entitled to the exemption, the use of the property for 
charitable purposes has to be "substantial and primary," 
denial of the exemption by the property tax appeal board 
was proper. BPOE, Lodge No. 461 v, New Mexico Prop, Ap- 
praisal Dep't, 1971-NMCA-124, 83 N,M. 505, 494 P.2d 167, 
aff'd, 1972-NMSC-006, 83 N.M. 445, 493 P.2d 411. 

Exemption provided by section does not extend 
to special assessments for improvements, and the 
Drainage Law of 1912, ch. 84, § 39 (73-7-1 NMSA 1978), 
authorizing such assessments, is not void. Lake Arthur 
Drainage Dist. v. Board of Comm'rs, 1924-NMSC-002, 29 
N.M. 219, 222 P. 389. 

Improvement assessments not deemed "tax", — A 
specific assessment of property for improvement, the cost 
of which is assessed against the property, is not a tax 
within the constitutional sense; but a drainage improve- 
ment on lands granted by the Enabling Act could not be 
paid from the income fund, for the state had no author- 
ity to improve such lands. Lake Arthur Drainage Dist. v. 
Field, 1921-NMSC-043, 27 N.M, 183, 199 P. 112. 

Specific assessments on property for improvements, 
based on benefits, the cost of which is assessed against the 
property, is not a tax within the inhibition of this section, 
and Laws 1923, ch. 140, § 402 (repealed), regarding ap- 
praisal of benefits to property of public corporations, did not 
violate this section, In re Proposed Middle Rio Grande Con- 
servancy Dist., 1925-NMSC-058, 31 N.M. 188, 242 P. 683. 

Res judicata and collateral estoppel in quiet title 
suits. — District court decree holding that certain prop- 
erty was exempt from taxation was res judicata as to a 
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claim of exemption from taxes in a quiet title suit involv- 
ing the realty. McDonald v. Padilla, 1948-NMSC-066, 53 
N.M. 116, 202 P.2d 970, superseded by statute, Webb v. 
Arizona Pub. Serv. Co., 1981-NMCA-007, 95 N.M. 603, 624 
P.2d 545. 

In quiet title action in which question of exemption 
from taxes for 1936 and 1939 was involved, doctrine of 
collateral estoppel by judgment applied in view of 1920 
decree which restrained assessor from assessing certain 
real estate on ground it was exempt from taxation. Mc- 
Donald v, Padilla, 1948-NMSC-066, 53 N.M. 116, 202 P.2d 
970, superseded by statute, Webb v. Arizona Pub, Serv. Co., 
1981-NMCA-007, 95 N.M. 603, 624 P.2d 545. 

Property which is constitutionally exempt from 
taxation is not required to be reported under 
7-36-7B(1) NMSA 1978 and the assessor has no authority 
to value the property. Lovelace Ctr. for Health Sciences v. 
Beach, 1980-NMCA-004, 93 N.M. 793, 606 P.2d 203. 

Remedy for claims of tax exemption for property 
owned by masonic lodges. — The legislature, in enact- 
ing a comprehensive scheme for administrative and judi- 
cial review, has provided the exclusive remedy for claims 
presented to the district court that property owned by all 
masonic lodges is exempt from taxation under this section 
and the administrative remedies provided by the legisla- 
ture must be exhausted before a declaratory judgment ac- 
tion will lie. Grand Lodge of Ancient & Accepted Masons v. 
Taxation & Revenue Dep't, 1987-NMCA-081, 106 N.M. 179, 
740 P.2d 1163, cert. denied, 106 N.M. 174, 740 P.2d 1158. 


B. GOVERNMENT PROPERTY. 


Liability of federal contractor not taxation of 
government. — Where general contractor was required 
by contracts with federal government to furnish materi- 
als to be used on federal reservation in New Mexico, the 
contractor purchased the materials, became the owner 
thereof and was liable for the use or compensating tax 
under former statutory provisions (72-17-1, 1953 Comp.); 
and this was not taxation of government land or other 
government property. Robert E. McKee, Gen. Contractor 
v. Bureau of Revenue, 1957-NMSC-082, 63 N.M. 185, 315 
P.2d 832. 

Irrigation districts are not "municipal corpora- 
tions", Davy v. McNeill, 1925-NMSC-040, 31 N.M. 7, 240 
P, 482. 

Town of Tome. — The organized town of Tome is not 
included in the term "other municipal corporations". 
Board of Trustees v, Sedillo, 1922-NMSC-027, 28 N.M. 58, 
210 P. 102. 

All irrigation works exempt. — While community 
ditches and their laterals are exempt from taxation, other 
irrigation works are not. State ex rel. State Tax Comm'n 
v, San Luis Power & Water Co., 1947-NMSC-042, 51 N.M. 
294, 183 P.2d 605. 

Relief when single irrigation work taxed. — In case 
a single irrigation works is singled out for taxation while 
other similar works go untaxed, the district court may 
grant such relief as may be proper. State ex rel. State Tax 
Comm'n v. San Luis Power & Water Co., 1947-NMSC-042, 
51 N.M. 294, 183 P.2d 605. 

Taint of educational purposes. — If plaintiff en- 
gages casually in promotion, propaganda and lobbying 
activities, then its other activities are tainted with unedu- 
cational purposes, and if any evidence is presented of such 
activities, plaintiff loses its standing as an educational 
organization whose property is "used for educational pur- 
poses". NRA Special Contribution Fund v. Board of Cnty. 
Comm'rs, 1978-NMCA-096, 92 N.M. 541, 591 P.2d 672, 
cert. quashed, 92 N.M. 464, 589 P.2d 1055 (1979). 

Where the state retains title to state lands, the 
state property appraisal department is. without authority 
to assess taxes against the land after the cancellation of 
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a contract of sale. Any tax deed held by the department is 
void; therefore, any deed issuing from a foreclosure sale 
conveys nothing. Romero v, State, 1982-NMSC-028, 97 
N.M. 569, 642 P.2d 172. 

Bonds of state or political subdivisions. — Noth- 
ing in the language of this section of the constitution re- 
quires an interpretation that only such bonds as evidence 
a debt of the state or its political subdivisions are ex- 
empt from taxation. State ex rel. State Park & Recreation 
Comm'n v. New Mexico State Auth., 1966-NMSC-033, 76 
N.M. 1, 411 P.2d 984. 

Municipal industrial development revenue 
bonds. — Statute authorizing issuance of revenue bonds 
by municipality for industrial development and providing 
that bonds so authorized, the income therefrom, shall be 
exempt from all taxation by state on any subdivision, was 
not violation of constitutional provision requiring that 
taxes be equal and uniform, insofar as the exemption was 
confined to municipal property. Village of Deming v. Hos- 
dreg Co., 1956-NMSC-111, 62 N.M. 18, 308 P.2d 920. 

Property of Las Vegas land grant is not exempt from 
taxation under this section, since it is not a town, city or 
other municipal corporation. State v. Board of Trustees, 
1922-NMSC-029, 28 N.M. 237, 210 P, 101. 

Where the Las Vegas grant previously had been held for 
tax purposes not to be a town, city or other municipal corpo- 
ration within the contemplation of this section, such holding 
was equally applicable within the contemplation of the pro- 
visions of the N.M. Const., art. IV, § 24. Board of Trustees v. 
Montano, 1971-NMSC-025, 82 N.M. 340, 481 P.2d 702. 

Common lands of town of Atrisco in Atrisco land 
grant do not come within either Section 3 or Section 5 of 
this article and are, therefore, subject to taxation. Town 
of Atrisco v. Monohan, 1952-NMSC-011, 56 N.M, 70, 240 
P.2d 216. 

Lands of community grant of town of Tome, incor- 
porated under Laws 1891, ch. 86 (repealed), and §§ 2148- 
2184, 1897 C.L., held not exempt from taxation. Board of 
Trustees v, Sedillo, 1922-NMSC-027, 28 N.M. 53, 210 P. 102, 

One having lease to construct military housing 
on federal land. — Congress having explicitly removed 
the bar of sovereign immunity as it applied to property 
belonging to the United States, the immunity granted the 
federal government by this section and N.M. Const., art, 
XXI, § 2, clearly was not available to one who had a lease 
to construct military housing on federal land. It was his 
interest that was subject to taxation. Kirtland Heights, 
Inc. v. Board of Cnty. Comm'rs, 1958-NMSC- 066, 64 N.M. 
179, 326 P.2d 672. 

Dam impounding water for irrigation system, 
though owned by a nonprofit corporation distributing wa- 
ter to its shareholders, is not exempt from taxation. Stor- 
rie Project Water Users Ass'n v. Gonzales, 1949-NMSC-052, 
53 N.M. 421, 209 P.2d 530. 


C. CHURCH PROPERTY. 


Church property to have active use for tax-exempt 
status. — The constitutional language "all church prop- 
erty not used for commercial purposes" contemplates a 
concurrent affirmative, active, nontaxable use to qualify 
church-owned property for tax-exempt status. Grace, Inc. 
v. Board of Cnty. Comm'rs, 1981-NMCA-136, 97 N.M. 260, 
639 P.2d 69, cert. denied, 98 N.M. 50, 644 P.2d 1039. 

Houses and lots not deemed "church property". — 
A dwelling house and lot owned by a church, the rent for 
which is collected by the church and used for religious or 
charitable purposes, is not "church property". Church of 
Holy Faith, Inc. v, State Tax Comm'n, 1985-NMSC-060, 39 
N.M. 408, 48 P.2d 777. 

A house and lot owned by a church and rented was not ex- 
empt from taxation as "church property", although church 
had acquired the property for the purpose of establishing 
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a girls' school, but was not yet in financial condition to do 
so. Trustees of Prop. of Protestant Episcopal Church v. State 
Tax Comm'n, 1935-NMSC-061, 39 N.M. 419, 48 P.2d 786. - 

Vacant lot which a church corporation had acquired for 
the purpose of building a church thereon sometime in the fu- 
ture is not church property pursuant to this provision. Grace, 
Inc. v. Board of Cnty. Comm'rs, 1981-NMCA-136, 97 N.M. 
260, 639 P.2d 69, cert. denied, 98 N.M. 50, 644 P.2d 1039. 

Where church establishes nonprofit corporation | 
to run nursing home facility, the facility is church- 
affiliated but is not "church property" for purposes of a tax 
exemption; however, where the substantial and primary 
use of such a facility is for charitable purposes, it is tax 
exempt. Retirement Ranch, Inc. v. Curry Cnty. Valuation 
Protest Bd., 1976-NMCA-010, 89 N.M. 42, 546 P.2d 1199, 
cert. denied, 89 N.M. 206, 549 P.2d 284. 


D, EDUCATIONAL PURPOSES. 


Phrase "used for educational purposes" means the 
direct, immediate, primary and substantial use of prop- 
erty that embraces systematic instruction in any and all 
branches of learning from which a substantial public ben- 
efit is derived. NRA Special Contribution Fund v, Board 
of Cnty. Comm'rs, 1978-NMCA-096, 92 N.M. 541, 591 P.2d 
672, cert. quashed, 92 N.M. 464, 589 P.2d 1055 (1979). 

Courts establish tax exempt standards for "used 
for educational purposes". — The legislature has seen 
fit to allow the courts to establish the standards under 
which property may be determined to be tax exempt when 
"used for educational purposes". NRA Special Contribu- 
tion Fund v. Board of Cnty. Comm'rs, 1978-NMCA-096, 92 
N.M. 541, 591 P.2d 672, cert. quashed, 92 N.M. 464, 589 
P.2d 1055 (1979). 

In determining reasonable construction of phrase 
"used for educational purposes," the direct and imme- 
diate use of the property must govern the decision, and 
not the remote and consequential benefit derived from 
its use. NRA Special Contribution Fund v. Board of Cnty. 
Comm'rs, 1978-NMCA-096, 92 N.M. 541,591 P.2d 672, 
cert, quashed, 92 N.M. 464, 589 P.2d 1055 (1979). 

Term "educational" is comprehensive, embracing 
mental, moral and physical education. NRA Special Contri- 
bution Fund v, Board of Cnty. Comm'rs, 1978-NMCA-096, 
92 N.M. 541, 591 P.2d 672, cert. quashed, 92 N.M., 464, 589 
P.2d 1055 (1979). 

Educational institution seeking tax exemption 
need not prove it is supplying an educational benefit 
which the state would normally provide its citizens, NRA 
Special Contribution Fund v, Board of Cnty. Comm'rs, 
1978-NMCA-096, 92 N.M. 541, 591 P.2d 672, cert. quashed, 
92 N.M. 464, 589 P.2d 1055 (1979). 

Scope of educational use. — Plaintiff private muse- 
um's use of its property to raise funds for operations and 
related programs and activities in schools or off-site did 
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O'Keeffe Museum v. County of Santa Fe, 2003-NMCA-003, 
183 N.M. 297, 62 P.3d 754. 

Portion of land for educational purposes ex- 
empted. — Where a portion of a plaintiff's land is pri- 
marily and substantially devoted to educational purposes, 
notwithstanding that the period of its instruction is very 
short, the subjects taught are confined to a narrow field 
and its purpose is utilitarian to the last degree, it is ed- 
ucational within the scope of that term as employed in 
the constitutional provision under consideration. NRA 
Special Contribution Fund v, Board of Cnty. Comm'rs, 
1978-NMCA-096, 92 N.M. 541, 591 P.2d 672, cert. quashed, 
92 N.M. 464, 589 P.2d 1055 (1979). 

Educational function incidental to  institu- 
tion's activities. — When the facts of a case show that 
the educational function of an institution is merely in- 
cidental to its activities in pursuance of educational 
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purposes, exemption from taxation may be denied. NRA 
Special Contribution Fund v. Board of Cnty. Comm'rs, 
1978-NMCA-096, 92 N.M. 541, 591 P.2d 672, cert. quashed, 
92 N.M. 464, 589 P.2d 1055 (1979). 

Culture afforded by college sorority life is not "ed- 
ucational" within meaning of this section, exempting from 
taxation property used for educational purposes. A/buquer- 
que Alumnae Ass'n of Kappa Kappa Gamma Fraternity v. 
Tierney, 1933-NMSC-011, 37 N.M. 156, 20 P.2d 267. 

Alumni association of university fraternity not 
exempt from taxation. NRA Special Contribution Fund 
v. Board of Cnty. Comm'rs, 1978-NMCA-096, 92 N.M. 541, 
591 P.2d 672, cert. quashed, 92 N.M. 464, 589 P.2d 1055 
(1979). 


EK. CHARITABLE PURPOSES. 


Broad expression "used for educational or chari- 
table purposes" necessarily imposes upon the courts a se- 
vere task of interpretation. Charity may "cover a multitude 
of sins", The line of demarcation cannot be projected. It can 
take shape only by the gradual process of adjudicating this 
or that purpose or use on the one side of it or on the other, 
or by change in the constitutional criteria. Mountain View 
Homes, Inc. v. State Tax Comm'n, 1967-NMSC-092, 77 N.M. 
649, 427 P.2d 13; NRA Special Contribution Fund v, Board 
of Cnty. Comm'rs, 1978-NMCA-096, 92 N.M. 541, 591 P.2d 
672, cert. quashed, 92 N.M. 464, 589 P.2d 1055 (1979). 

What is charity, and what is a charitable use, as these 
terms were understood by the membership of the constitu- 
tional convention, and by the ordinary voter who participated 
in adoption of the constitution containing this language, is 
the test to be applied. Mountain View Homes, Inc. v. State Tax 
Comm'n, 1967-NMSC-092, 77 N.M, 649, 427 P.2d 18. 

No all-embracing application of the term charity was 
contemplated by the drafters of the constitution. Mountain 
View Homes, Inc, v. State Tax Comm'n, 1967-NMSC-092, 
77 N.M. 649, 427 P.2d 13. 

Property used in operation of a quasi-public low-rent 
housing project would not have been considered chari- 
table when the constitution was adopted. Mountain View 
Homes, Inc. v. State Tax Comm'n, 1967-NMSC-092, 77 
N.M. 649, 427 P.2d 13. 

Constitutional limitation on the legislature's 
power. — This section is self-executing and it operates 
as a limit on the legislature's power to redefine categories 
of property which will be exempt from taxation. EH] Cas- 
tillo Ret. Residences v. Martinez, 2017-NMSC-026, aff'g 
2015-NMCA-041, and overruling La Vida Llena v. Mon- 
toya, 20138-NMCA-048, 299 P.8d 456, 

Where the Santa Fe county assessor appealed the dis- 
trict court's decision that petitioner, a retirement and con- 
tinuing care community, was improperly denied a chari- 
table property tax exemption, the New Mexico supreme 
court held that the district court erred in concluding that 
petitioner fulfilled the charitable use requirements for tax 
exemption under art. VIII, § 3 of the New Mexico consti- 
tution, because petitioner, a self-sustaining community 
that accepts and benefits only financially and medically 
screened residents based on requirements calculated in 
the interests of financial security for itself, did not cre- 
ate any substantial public benefit and therefore cannot 
be entitled to exemption from taxation under 7-36-7(B) 
(1)(d) NMSA 1978 or N.M. Const., art. VIII, § 3. El Cas- 
tillo Ret, Residences v. Martinez, 2017-NMSC-026, ajff'g 
2015-NMCA-041, and overruling La Vida Llena v, Mon- 
toya, 2013-NMCA-048, 299 P.3d 456. “ 

Test for charitable property tax exemption. — 
To qualify for the charitable property tax exemption, 
the property must be used primarily and substantially 
for charitable purposes in a manner that benefits the 
public. El Castillo Retirement Residences v. Martinez, 
2015-NMCA-041, overruling In re Miller, 1975-NMCA-116, 
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88 N.M..492, 542 P.2d 1182, rev'd on other grounds by 
1976-NMSC-039, 89 N.M. 547, 555 P.2d 142, and cert. 
granted, 2015-NMCERT-004. 

Where retirement community claimed a charitable 
property tax exemption under this section, the evidence 
that retirement community was structured to be a self- 
sustaining retirement community, funded entirely, by ad- 
mission and monthly fees, served predominantly wealthy 
individuals who met certain physical, mental, and finan- 
cial requirements, and did not accept Medicare or Medic- 
aid recipients demonstrated that retirement community 
did not directly and immediately use its property primar- 
ily and substantially for a charitable purpose recognized 
under this section. Hl Castillo. Retirement Residences 
v. Martinez, 2015-NMCA-041, overruling In re Miller, 
1975-NMCA-116, 88 N.M. 492, 542 P2d 1182, rev'd on 
other grounds by 1976-NMSC-039, 89 N.M. 547, 555 P.2d 
142, and cert. granted, 2015-NMCERT-004. 

English statute of charitable uses is in force in this 
state. Mountain View. Homes, Inc. v. State Tax Comm'n, 
1967-NMSC-092, 77 N.M. 649, 427 P.2d 13. 

Use by owner, not tenant. — The charitable use spec- 
ified in this section should be construed to mean use by 
the owner of the property rather than the use to which 
the property is put by the tenant. Rutherford v. County As- 
sessor, 1976-NMCA-058, 89 N.M. 348, 552 P.2d 479, cert. 
denied, 90 N.M. 8, 558 P.2d 620; Chapman's, Inc. v. Huff- 
man, 1975-NMSC-062, 90 N.M. 21, 559 P.2d 398; Sisters of 
Charity v. County of Bernalillo, 1979-NMSC-044, 93 N.M. 
42, 596 P.2d 255. 

Setting aside portion for charitable use not "sub- 
stantial". — Where whole office building was organized 
for economic and not charitable use, setting aside 30% for 
hospital purposes is not substantial enough to make the 
hospital portion exempt from taxation under this section. 
Rutherford v, County Assessor, 19'76-NMCA-053, 89 N.M. 
348, 552 P.2d 479, cert. denied, 90 N.M. 8, 558 P.2d 620, 

Rental of rooms no effect on tax-exempt status. — 
Where a lodge owns a building used for lodge work and 
recreation and is engaged in philanthropical work, the 
fact that it rents rooms to some of its members, and a very 
few to prospective members, does not affect its tax-exempt 
status. Albuquerque Lodge, No. 461, B.P.O.E. v. Tierney, 
1985-NMSC-022, 39 N.M. 135, 42 P.2d 206. 

Conservation of land is a charitable use if conser- 
vation of the land provides a substantial benefit to the 
public and if the property is used directly, immediately, 
primarily, and substantially for conservation and the use 
of the property promotes the object or purpose of conser- 
vation. Pecos River Open Spaces, Inc. v. County of San 
Miguel, 2013-NMCA-029. 

Conservation of land in its natural and undevel- 
oped state generally benefits the public in the con- 
text of environmental preservation and beautification of 
the State of New Mexico. Pecos River Open Spaces, Inc. v. 
County of San Miguel, 2013-NMCA-029. 

Conservation of land in its natural and unde- 
veloped state is a charitable use. — Where plaintiff, 
pursuant to its corporate purpose to acquire vacant, un- 
developed, and unimproved land in the vicinity of the 
Pecos River, to preserve the land it its natural state, and 
thereby to contribute to the preservation of the environ- 
ment and the ecology of the Pecos River for the benefit 


‘of New Mexico and its citizens, acquired a tract of va- 


cant, undisturbed land located near the Pecos River; 
the land contained significant natural, open space, and 
historic resources; plaintiff granted a strict conserva- 
tion easement on the property to another corporation 
which prevented, in perpetuity, the development of the 
land; defendant had a policy of conservation of the Pecos 
River; and the conservation of the land conferred a ben- 
efit on the public, the conservation of the land conferred 
a substantial public benefit and constituted a charitable 
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purpose that qualified the land for tax exemption under 
Article VIII, Section 3 of the New Mexico Constitution. 
Pecos River Open Spaces, Inc. v. County of San Miguel, 
2013-NMCA-029. 

Facility used for caring for aged sick and infirm 
deemed "charitable". — Where the recipients of a non- 
profit corporation's efforts are indeed sick and largely in- 
digent, the facility used for the purpose of caring for the 
aged sick and infirm falls within the category of "chari- 
table purpose". Retirement Ranch, Inc. v, Curry Cnty. Valu- 
ation Protest Bd., 1976-NMCA-010, 89 N.M. 42, 546 P.2d 
1199, cert. denied, 89 N.M. 206, 549 P.2d 284. 

Use of property by masonic lodge held "charita- 
ble" within meaning of this section. Temple Lodge No. 6, 
A.F. & A.M. v. Tierney, 1933-NMSC-018, 37 N.M. 178, 20 
P.2d 280. 

United veterans organization not exempt from 
property taxes. NRA Special Contribution Fund v. Board 
of Cnty. Comm'rs, 1978-NMCA-096, 92 N.M. 541, 591 P.2d 
672, cert. quashed, 92 N.M. 464, 589 P.2d 1055 (1979). 

Self- Where there 
is an enterprise to furnish low-cost housing to a certain 
segment of the population that is intended to be self- 
supporting, without any thought that gifts or charity be 
involved, in that the tenants are required to pay for the 
premises occupied by them with the rentals being fixed so 
as to return the amount estimated as being necessary to 
pay out the project, the use is not charitable so as to ex- 
empt the property from taxes under this section. Mountain 
View Homes, Inc. v, State Tax Comm'n, 1967-NMSC-092, 
77 N.M. 649, 427 P.2d 13. 


Il]. TRANSFERRED PROPERTY. 


Generally. — When property is acquired by the state 
in its sovereign capacity, it thereupon becomes absolved, 
freed and relieved from any further liability for taxes 
previously assessed against it, and which are unpaid at 
the time it becomes so acquired; and from the moment 
of its acquisition, the power to enforce a lien is arrested 
or abated. State v. Locke, 1923-NMSC-084, 29 N.M. 148, 
219 P. 790, 30 A.L.R. 407 (decided prior to 1946 amend- 
ment). 

Escheat property freed from liability for former 
taxes. — Land which is acquired by state through escheat 
is forthwith freed from any further liability for taxes pre- 
viously levied, and there is no longer any power to col- 
lect or enforce the tax. Schmitz v. New Mexico State Tax 
Comm'n, 1951-NMSC-048, 55 N.M. 320, 232 P.2d 986. 


IV. AD VALOREM TAX EXEMPTIONS. 


All tangible property subject to tax unless specifi- 
cally exempt. — All tangible property in New Mexico is 
subject to taxation in proportion to value, and should be 
taxed, unless specifically exempted by the constitution 
or by its authority. Sims uv. Vosburg, 1939-NMSC-026, 43 
N.M, 255, 91 P.2d 434. 

It is the policy of this state that tangible property must 
be taxed unless specifically exempted by the constitution, 
or by legislative act authorized by the constitution. Town 
of Atrisco v, Monohan, 1952-NMSC-011, 56 N.M. 70, 240 
P.2d 216. 

Constitution sets forth only areas of allowable ad 
valorem tax exemption. 1969 Op. Att'y Gen. No. 69-137. 

Veterans exemption laws do not exempt veteran 
from payment of ad valorem taxes for the taxable 
year during which property was purchased by the veteran 
from a nonveteran owning the property on January 1 of 
such year, 1959-60 Op. Att'y Gen. No. 59-1383. 

Section determinative of exempt status. — No mat- 
ter how praiseworthy the purposes of a nonprofit organi- 
zation may be and no matter the quantity of public benefit 
derived, this section of the constitution, in establishing its 
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standard for tax exempt status, is determinative. a ahi 58 
Op. Att'y Gen. No. 58-02. 

Section applicable only to property, not excise, 
taxes. — There is a difference between a property tax 
and an excise or privilege tax. The constitutional exemp- 
tion does not extend to more than that to which it plainly 
refers - property and property taxes. It falls short of cre- 
ating an exemption from the imposition of an excise tax 
such as the sales tax. 1955-56 Op. Att'y Gen. No. 55-6148. 

Municipalities may legally assess and collect one cent 
gasoline tax from penitentiary, although it is a state agency, 
for it is an excise tax, where laws make no provision for 
exemption of state-owned vehicles, and by implication state 
consented to such tax. 1933-34 Op. Att'y Gen. No. 33-686. 

State may neither enlarge nor diminish exemp- 
tions granted in and by this section. 1955-56 Op. Att'y 
Gen. No. 55-6267, 

The enumeration of certain exemptions in this section 
precludes other statutory exemptions, 1917-18 Op. Att'y 
Gen. No, 18-2077, 

Nonprofit water corporation. — A nonprofit corpo- 
ration organized to provide a community water system 
pursuant to 3-29-1 NMSA 1978 is not "another municipal 
corporation," and is subject to ad valorem taxation. 1968 
Op, Att'y Gen. No. 68-38. 

Use of church property for velaioun or charitable 
purposes is necessary before the property is exempt. 
1955-56 Op. Att'y Gen. No. 55-6088. 

Fact that organization is nonprofit is not suffi- 
cient to bring it under the exemption of this section. No 
matter how praiseworthy the purposes of the organization 
are, it is still subject to taxation if the standards laid down 
are not met. 1959-60 Op. Att'y Gen. No. 60-63.. __ 

Unless used for educational, religious or chari- 
table purposes, — The nonprofit character of the owner 
of property does not permit the granting of an exemption 
from ad valorem taxes unless the property is used for edu- 
cational, religious or charitable purposes. 1969 Op. Att'y © 
Gen. No. 69-137. 

Nonprofit organizations have to pay.an ad valorem tax 
on their property; for example, on union halls and lodge 
buildings, unless such property is used primarily for edu- 
cational or charitable purposes. 1961-62 Op. Att'y Gen. 
No, 62-36. 

Fact that club is nonprofit organization and at 
times may operate at financial loss is not sufficient 
to bring it within the terms of a constitutional exemp- 
tion. Where it is apparent that it is used for social and 
recreational purposes to enhance the mutual happiness 
and enjoyment of its members and guests, property is not 
exempt from taxation and should be placed upon the tax 
rolls the same as any other taxable property. 1953-54 Op. 
Att'y Gen. No. 53-5740. 

Use of property determines right to exemption. 
— The supreme court has stated that it is not what the 
purpose of an organization is, it is the use made of the 
property which is controlling in determining whether or 
not the exemption from taxation will apply. 1955-56 Op. 
Att'y Gen. No. 55-6171. 

Use to be primary and dominant. — It is not the 
purpose for which an association is organized, but the use 
made of the property which is controlling. Further, the 
use on which the decision rests must be the primary and 
dominant use and not merely an incidental and RDaranie 
use, 1959-60 Op. Att'y Gen. No. 60-63. 


used for social and recreational purposes to enhance the 
mutual happiness and enjoyment of its members and 
guests is not exempt from taxation and should. be placed 
on the tax rolls. 1953-54 Op. Att'y Gen. No. 58-5740. 
Property need not be used solely for educational 
or charitable purposes. — All property used for educa- 
tional or charitable purposes is exempt from taxation, and 
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there is no limitation that it must be used solely for that 
purpose, 1914 Op. Att'y Gen. No. 14-1365. 

Sheriff's posse not primarily "educational or chari- 
table". — Under this section, the Dona Ana county sheriff's 
posse, or any other sheriff's posse, is not a primarily educa- 
tional or charitable enterprise. Hence, a tax-exempt status 
may not be claimed. 1957-58 Op. Att'y Gen. No. 58-02. ' 

Chambers of commerce. — This section enumer- 
ates exemptions to taxes. Chambers of commerce are not 
included therein by name - the only enumeration under 
which chambers of commerce might be counted would be 
"all property used for educational or charitable purposes". 
A chamber of commerce purpose is neither educational 
nor charitable in the sense dealt with in this section. 
1957-58 Op. Att'y Gen. No. 57-10. 

Commercial television primarily entertainment, 
not educational. — The customary television programs 
of a commercial television station, whether broadcast or 
rebroadcast, are primarily for entertainment, and only 
primarily educational procedures are intended in this 
section, insofar as it pertains to the nonprofit class of 
tax exemptions. 1957-58 Op. Att'y Gen. No. 57-325. 

Lessee of university-owned land is not liable for 
ad valorem taxes based on the assessed value of the land 
itself, as distinct from the value of the improvements 
erected upon the land. 1970 Op. Att'y Gen. No. 70-24. 

Improvement assessments, — Assessment for local 
sewer improvement is not a tax from which state property 
is exempt, unless lands were granted to state by Enabling 
Act. 1931-32 Op. Att'y Gen. No. 31-49, 

Real property owned by the state armory board held 
not subject to a paving assessment by a municipality for 
a street paving project adjoining such property. 1959-60 
Op. Att'y Gen. No. 59-161, See also notes to N.M. Const., 
art. VIII, § 1. 

Improvements made on federal or state. land 
which immediately vest in federal or state governments 
are not taxable, but if they do not vest in such govern- 
ments until the expiration or lapse of the lease, they are 
taxable. 1937-38 Op. Att'y Gen. No. 37-1589. 

Taxation of oil and gas leases. — Oil and gas leases 
on state and government property cannot be assessed 
and taxed as such, but such leases on privately owned 
fee lands can be taxed, and production taxes are in lieu of 
other taxes, 1931-32 Op. Att'y Gen. No. 32-378. 

Former exemption of newly constructed rail- 
roads. — Constitutional provisions cited in declaring that 
the constitutional amendment of 1914, omitting Section 8 
of this article of prior constitution, which omitted sec- 
tion permitting legislature to exempt newly constructed 
railroads from taxation, gave rise to doubt as to whether 
prior statute, §§ 1761 and 3881, 1897 C.L., so exempting 
such railroads, remained effective. 1915-16 Op. Att'y Gen. 
No. 15-1416. 

Listing of exempt property on tax roll. — Exempt 
property should be properly described on the tax roll and 
should be valued at its proper value and listed as exempt. 
Payment made in lieu of taxes has no bearing upon the 
valuation and should not be considered by the assessor. 
1955-56 Op. Att'y Gen. No. 55-6233, 

Property of federal government and its agencies 
is exempt from property taxation in New Mexico. 1961-62 
Op. Att'y Gen. No, 62-53. 

Property owned by town or school district is ex- 
empt from the taxes imposed on the severance and sale of 
hydrocarbons. 1961-62 Op. Att'y Gen. No. 61-64. 

Since the supreme court has stated directly that owner- 
ship of the property is the test in determining whether or 
not the exemption applies to property held by the state or 
school district, it goes without saying that property owned 
by a school district is exempt from taxation if the land 
is presently being used for school purposes. 1955-56 Op. 
Ati'y Gen. No. 55-6183. 
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Property owned by town is exempt from real and per- 
sonal property taxation. 1963-64 Op. Att'y Gen. No. 63-147. 

Property of state university. — Under this section, 
it is apparent that property of a state university is not 
taxable. A property tax cannot be levied against that prop- 
erty. 1955-56 Op. Att'y Gen. No, 55-6146, 

' Municipal bonds. — Under this section, all bonds 

of municipalities are exempt from taxation. 1963-64 Op. 
Att'y Gen. No. 64-17. 

Bonds of joint inter-community nonprofit corpo- 
ration. — This section would be applicable to the bonds 
issued by a joint inter-community nonprofit water or nat- 
ural gas corporation formed under the provisions of Laws 
1955, ch. 18 (repealed), and under the Joint Powers Agree- 
ments Act. 1963-64 Op. Att'y Gen. No, 64-17. 

Hospital used for charitable purposes. — The ex- 
emption from taxation extends. to any hospital used for 
charitable purposes, even though service is given to some 
patients who pay for it, 1912-13 Op. Att'y Gen. No. 12-894. 

Parsonages located on church property for the purpose 


. of providing a place of residence for the parson, reverend, 


priest or other church officials are exempt from taxation. 
1955-56 Op. Att'y Gen. No. 55-6124. 

Property owned by fraternal order is exempt ex- 
cept such part as is rented for profit. 1925-26 Op. Att'y 
Gen. No. 26-3893. 

The property of the Independent Order of Odd Fellows 
is exempt. 1914 Op, Att'y Gen. No. 14-1365, 

Property of B.P.O. Elks held exempt from taxation if it 
came within the provisions of Laws 1903, ch. 51, § 3 (spe- 
cial act). 1912-13 Op. Att'y Gen, No. 13-1061. 

Bi-state railroad. — The Cumbres and Toltec Rail- 
road, a bi-state agency of New Mexico and Colorado, is im- 
mune from property taxes in the two states. 1990 Op. Att'y 
Gen. No. 90-18. 

Effect of proviso in this section is to maintain the lien 
on property acquired by "outright purchase or trade" if 
the tax or other assessment secures a bonded indebted- 
ness; no other tax lien survives when property is acquired 
by the state. Further, unless the property is acquired in 
the manner specified in the proviso, liens for taxes and 
assessments for bonded indebtedness would also be extin- 
guished, 1978 Op, Att'y Gen. No, 78-08, 

Property owned by property control division. — 
The property control division of the general services de- 
partment is required to pay levies assessed by the middle 
Rio Grande conservancy district on real property owned 
by the property control division within the conservancy 
district. 1987 Op. Att'y Gen. No. 87-07. 

Income-producing property of church is not ex- 
empt, although the proceeds therefrom are used for reli- 


_ gious purposes. 1953-54 Op. Att'y Gen. No. 53-5740. 
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Property owned by high official of religious order 
is not exempt. 1925-26 Op. Att'y Gen. No. 26-3893, 

Railroad hospital used and supported by em- 
ployees is not exempt. 1925-26 Op. Att'y Gen. No. 26- 
3893, 

Property owned by labor unions not used solely 
for an exempt purpose enumerated in the constitution 
is not exempt from property taxes. 1959-60 Op. Att'y Gen. 
No, 59-07, ; 

Legacies to charitable or educational institu- 
tions, — This constitutional exemption does not apply to 
legacies to charitable or educational institutions which 
are subject to the inheritance tax. 1937-38 Op, Att'y Gen. 
No, 37-1618, 

Tax liability where real property acquired by 
municipality. — The real property of any municipality 
within the state is exempt from taxation under the ex- 
press provisions of this section, and a county assessor 
may not subject such real property, the title to which 
has passed to a municipality, with further liability for 
the payment of taxes. Although the tax lien upon such 
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property is unenforceable against the real property so Time: tax exemption of real property as affected by time 
acquired by a municipality, the former owner in whose of acquisition of title by private owner entitled to exemp- 
name the property was assessed on January 1 of such tion, 54 A.L.R.2d 996. 

year remains personally responsible for the taxes upon Additional property, etc.: legislative power to exempt 
the property for the remainder of the year. 1961-62 Op. from taxation property, purposes or uses additional to 
Att'y Gen. No. 61-103. those specified in constitution, 61 A.L.R.2d 1031. 

Law reviews. — For article, "Ad Valorem Tax Status College fraternity or sorority house, 66 A,L.R.2d 904. 
of a Private Lessee's Interest in Publicly Owned Property: Dining rooms or restaurants as within tax exemptions 
Taxability of Possessory Interests in Industrial Projects extended to property of religious, educational, charitable 
under the New Mexico Industrial Revenue Bond Act," see or hospital organizations, 72 A.L.R.2d 621, 

8 N.M. L. Rev. 186 (1973). Church parking lots as entitled to tax exemptions, 75 

Am, Jur, 2d, A.L.R. and C.J.S. references, — 71 Am. A.L.R.2d 1106. 

Jur, 2d State and Local Taxation §§ 307 to 318, 332 to 349, Blue Cross, Blue Shield, or. other hospital or medical 
362 to 391, service corporation, 88 A.L. R. 2d 1414. 

Construction and application of statutory and constitu- Agricultural fair society or association engaged in edu- 
tional provisions exempting property of persons in mili- cation activities, property of, 89 A.L.R.2d 1104, 
tary service, or formerly in such service, from taxation, Charitable, educational or religious tax exemption of 
149 A.L.R. 1485. property held in trust for tax-exempt organization, 94 

Scope and application of exemption of cemeteries from A.L.R.2d 626. 
taxation, 168 A.L.R. 283. Schools: exemption of public school property from as- 

Construction of exemption of religious body or society sessments for local improvements, 15 A.L.R.3d 847. 
from taxation or special assessment, 168 A.L.R. 1222. ., Receipt of pay from beneficiaries as affecting tax ex- 

Conditions: constitutional exemption from taxation as emption of charitable institutions, 37 A.L.R.3d 1191. 
subject to legislative regulation respecting conditions of Clubhouse: tax exemption of property used by fraternal 
its assertion, 4 A.L.R.2d 744, or benevolent association for clubhouse or similar pur- 

Property used by personnel as living quarters or for poses, 39 A.L.R.3d 640, 
recreation purposes as within contemplation of tax ex- What constitutes church, religious society or institution 
emptions extended to property of religious, educational, exempt from property tax under state constitutional or 
charitable, or hospital organizations, 15 A.L.R.2d 1064, 55 statutory provisions, 28 A.L.R.4th 344, 

A.L.R.3d 356, 55 A.L.R.3d 485, 61 A.L.R.4th 1105, Exemption of nonprofit theater or concert hall from lo- 

Stadium: exemption from taxation of municipally cal property taxation, 42 A.L.R.4th 614. 
owned or operated stadium, auditorium and similar prop- Exemption from real-property taxation of residential 
erty, 16 A.L.R.2d 1376. facilities maintained by hospital for patients, staff, or oth- 

"Scientific institution" within property tax exemption ers, 61 A.L.R.4th 1105, 
provisions, 34 A.L.R.2d 1221. Nursing homes as exempt from property taxation, 34 

Validity, construction, and effect of statutes provid- A.L.R.5th 529, 
ing for urban redevelopment by private enterprise, 44 84 C.J.S, Taxation §§ 215 to 226, 251 to 254, 281 to 303. 
A.L.R.2d 1414, 


Sec. 4. [Misuse and deposit of public money. |] 


Any public officer making any profit out of public money or using the same for any purpose not au- 
thorized by law, shall be deemed guilty of a felony and shall be punished as provided by law and shall 
be disqualified to hold public office, All public money not invested in interest-bearing securities shall be 
deposited in national banks in this state, in banks or trust companies incorporated under the laws of 
the state, in federal savings and loan associations in this state, in savings and loan associations incor- 
porated under the laws of this state whose deposits are insured by an agency of the United States and 
in credit unions incorporated under the laws of this state or the United States to the extent that such 
deposits of public money in credit unions are insured by an agency of the United States, and the inter- 
est derived therefrom shall be applied in the manner prescribed by law. The conditions of such deposits 
shall be provided:by law. (As amended November 3, 1914, November 7, 1967 and November 4, 1986.) 


The 1986 amendment, which was proposed by H.J.R. Section 10 of this article, and which, prior to this amend- 
No. 18 (Laws 1985) and adopted at the general election ment read: "There shall be levied annually for state rev- 
held on November 4, 1986, by a vote of 198,766 for and enue a tax not to exceed four mills on each dollar of the 
78,948 against, substituted "money" for "moneys" in the assessed valuation of the property in the state, except for 
first and second sentences and added the provisions relat- the support of the educational, penal and charitable insti- 
ing to credit unions in the second sentence. tutions of the state, payment of the state debt and interest 

The 1967 amendment, which was proposed by H.J.R. thereon. For the first two years after this Constitution goes 
No. 11, § 1 (Laws 1967) and adopted at a special elec- into effect the total annual tax levy for all state purposes 
tion held November 7, 1967, with a vote of 34,669 for and exclusive of necessary levies for the state debt shall not 
18,785 against, inserted the provisions authorizing depos- exceed twelve mills; and thereafter it shall not exceed ten 
its in federal or insured domestic savings and loan asso- mills." See also compiler's note to N.M. Const., art. VIII, 
ciations and added the last sentence, § 8. 

The 1914 amendment, which was proposed by J.R. Cross references. — For statutory provisions relating 
No. 10 (Laws 1913) and adopted at the general election to public money, see 6-1-1 to 6-11-9 NMSA 1978. 
held on November 3, 1914, with a vote of 18,468 for and Comparable provisions, — Wyoming Const., art. XV, 
13,593 against, amended this section, which was formerly §§ 7, 8. 

440 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


Art. VIII, § 5 


ANNOTATIONS 


Meaning of provisions generally. — This sec- 
tion simply means that public funds, when not so used, 
shall be deposited for safekeeping in the named institu- 
tions; but when funds are required to meet public obliga- 
tions they may be expended in a business way, and ac- 
cording to business methods and practices. Davy v. Day, 
1926-NMSC-030, 31 N.M. 519, 247 P. 842. 

Section requires judicial finding of misuse. — This 
section does not require that a public officer be convicted 
of a felony before he can be disqualified, but merely re- 
quires a judicial finding that the officer has knowingly 
misused public funds. State ex rel. Martinez v. Padilla, 
1980-NMSC-064, 94 N.M, 4381, 612 P.2d 223. 

"Disqualification" synonymous with "forfeiture". 
— Though this section speaks of "disqualification" rather 
than "forfeiture," the terms are synonymous in this con- 
text, as both go to eligibility to hold office. State ex rel. 
Martinez v. Padilla, 1980-NMSC-064, 94 N.M. 431, 612 
P.2d 223. 

Court may remove disqualified officers. — Where 
public officers are disqualified for a misuse of public 
funds, the court has the jurisdiction to remove them by 
a writ of quo warranto. State ex rel. Martinez v. Padilla, 
1980-NMSC-064, 94 N.M. 431, 612 P.2d 223. 

Bonds may be payable outside state. — An irriga- 
tion district may issue its bonds and make them payable 
outside the state. Davy v. Day, 1926-NMSC-030, 31 N.M. 
519, 247 P. 842. 

Installment sale not void. — Sale by municipality of 
its light and water system to utility company was not void 
under this section on ground only part of purchase price was 
paid in cash and balance was to be paid for on terms, City of 
Clovis v. Southwestern Pub, Serv. Co,, 1945-NMSC-0380, 49 
N.M. 270, 161 P.2d 878, 161 A.L.R. 504. 

Exaction and deposition of interest. — State trea- 
surer is not required to exact interest from banks in 
which he may, of his own volition, deposit public mon- 
eys; but where such moneys do earn interest, the inter- 
est is the property of the state, and treasurer may not 
contract to award it to any person. Catron v. Marron, 
1914-NMSC-048, 19 N.M. 200, 142 P. 380. 

Appropriations to private corporation prohibited. 
— The state may not properly appropriate public moneys to 
the use and benefit of the historical society of New Mexico, 
a private corporation. 1963-64 Op. Att'y Gen. No. 64-41. 

Any appropriation to a private corporation, whether 
directly or indirectly made, would clearly be violative of 
the state constitutional provisions of N.M. Const., art. IV, 
§ 31, art. VIII, § 4 and art. IX, § 14, 1963-64 Op. Att'y Gen. 
No. 64-41. 

Public money may be invested in interest-bearing 
securities, but such investment of public funds is limited 
to those interest-bearing securities as may be provided by 
statute. 1970 Op. Att'y Gen. No. 70-98. 

Loans to private individuals not included. — In- 
vestments of public funds are limited to such interest- 
bearing securities as are provided by statute, which does 
not include loans to private individuals. 1933-34 Op. Att'y 
Gen. No, 33-667. 

Loans to resident students. — A student loan 
plan whereby the state could loan money to resident 
students who are enrolled in an institution of higher 
learning in the state, and who otherwise qualify under 
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the federal-guaranteed loan program under the Higher 
Education Act of 1965, is not inconsistent with this sec- 
tion or N.M. Const., art. IX, § 14. 1970 Op. Att'y Gen. 
No, 70-23. 

Investment in mutual funds or investment trusts. 
— Investment by the state treasurer in a mutual fund 
acting as an investment conduit (i.e., an open-end mutual 
fund or a unit investment trust meeting the requirements 
of Subsection O(1) of 6-10-10 NMSA 1978) is constitu- 
tional. 2000 Op. Att'y Gen. No. 00-03. ! 

Deposit or investment of funds in savings and 
loan associations. — A savings and loan association, 
not being a bank, and a deposit or purchase of investment 
shares in such an institution not being one of the permis- 
sible investments of surplus county funds, a county could 
not deposit or invest any of its funds in such an institu- 
tion. 1961-62 Op. Att'y Gen. No. 62-09 (opinion rendered 
prior to 1967 amendment). 

Los Alamos county may not deposit its cemetery funds 
in a federally insured savings and loan association. 1961- 
62 Op. Att'y Gen. No. 62-09 (opinion rendered prior to 
1967 amendment). 

Interest on deposits. — Although it is provided that 
interest on county funds deposited or invested by county 
treasurers shall be applied according to law, it is not im- 
perative that funds be deposited so that they draw inter- 
est. But a treasurer may not deposit county funds with- 
out interest in a bank of which he is a stockholder, for he 
personally would profit indirectly thereby. 1914 Op. Att'y 
Gen. No. 14-1392. 

If county treasurer obtains interest on money depos- 
ited in banks, it belongs to the county and not to him, and 
should be accounted for as part of the county funds in his 
hands, 1915-16 Op. Att'y Gen. No. 15-1413. 

Interest on principal in game protection fund is 
credited to state general fund. 1980 Op, Att'y Gen. 
No, 80-17, 

Authority to require additional security from 
banks depends on statutory scheme. — The author- 
ity vested in the state board of finance by 6-10-20 NMSA 
1978 to require additional security from banks depends 
on the other provisions of the statutory scheme. 1980 Op. 
Att'y Gen. No, 80-11. 

Law reviews. — For annual survey of New Mexico law 
relating to administrative law, see 12 N.M. L. Rev. 1 (1982). 

Am, Jur, 2d, A.L.R. and C.J.S, references. — 63A 
Am, Jur, 2d Public Funds §§ 7, 8, 10 to 12. 

Interest: liability of public officer for interest or other 
earnings received on public money in his possession, 5 
A.L.R.2d 257. 

Contributions or subscriptions, construction of statute, 
forbidding solicitation or acceptance of, by public officers 
or employees, as regards purpose or object for which funds 
are solicited, 85 A.L.R. 1146. 

Liability of public officer or his bond to public body in 
respect of fees or charges which he illegally or improperly 
collected from members of public, 99 A.L.R. 647. 

Conduct contemplated by statute which makes neglect 
of duty by public officer or employee a punishable offense, 
134 A.L.R. 1250. 

Payments made without compliance with procedure 
prescribed for payment of claims, liability of officer in re- 
spect of, 146 A.L.R. 762. 

81A C.J.S. States § 225. 


Sec. 5. [Head of family and veteran exemptions.] 


The legislature shall exempt from taxation the property of each head of the family in the amount 
of two thousand dollars ($2,000). The legislature shall also exempt from taxation the property, 
including the community or joint property of husband and wife, of every honorably discharged 
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member of the armed forces of the United States and the widow or widower of every such honor- 
ably discharged member of the armed forces of the United States, in the sum of three thousand 
dollars ($3,000) in 2004; three thousand five hundred dollars ($3,500) in 2005; and four thousand 
dollars ($4,000) in 2006 and each subsequent year. Provided, that in every case where exemption is 
claimed on the ground of the claimant's having served with the armed forces of the United States 
as aforesaid, the burden of proving actual and bona fide ownership of such property upon which 
exemption is claimed, shall be upon the claimant. (As amended November 3, 1914, September 20, 
1921, September 20, 1949, September 15, 1953, November 6, 1973 and November 8, 1988, Novem- 


ber 5, 2002, and November 2, 2004.) 


The 2003 amendment, which was proposed by H.J.R. 
2 (Laws 2003) and adopted at a general election held 
November 2, 2004, by a vote of 452,386 for and 214,844 
against, provides a property tax exemption of each head of 
family and also to honorably discharged veterans, 

The 2002 amendment, which was proposed by S.J.R. 
No. 1 (Laws 2001) and adopted at the general election 
held on November 5, 2002, by a vote of 311,369 for and 
123,260 against, deleted "as follows; in 1989, the legis- 
lature shall exempt from taxation eight hundred dol- 
lars ($800), in 1991, one thousand four hundred dollars 
($1,400) and beginning in 1998, two thousand dollars 
($2,000)" from the end of the first sentence and added 
"in tax years prior to 2003; two thousand five hundred 
dollars ($2,500) in 2003; three thousand dollars ($3,000) 
in 2004; three thousand five hundred dollars ($3,500) 
in 2005; and four thousand dollars ($4,000) in 2006 and 
each subsequent year" at the end of the second sentence. 

The 1988 amendment, which was proposed by H.J.R. 
No. 3, § 2 (Laws 1988) and adopted at the general election 
held on November 8, 1988, by a vote of 282,926 for and 
93,218 against, near the beginning, substituted "shall" 
for "may" and "two thousand dollars ($2,000) as follows: 
in 1989, the legislature shall exempt from taxation eight 
hundred dollars ($800), in 1991, one thousand four hun- 
dred dollars ($1,400) and beginning in 1993, two thou- 
sand dollars ($2,000). The legislature shall also exempt 
from taxation" for "two hundred dollars ($200) and ". 

The 1973 amendment, which was proposed by HwJ.R. 
No, 5 (Laws 1973) and adopted at a special election held 
on November 6, 1973, with a vote of 31,358 for and 11,294 
against, inserted "or widower" following "widow" in the 
first sentence. 

The 1953 amendment, which was proposed by S.J.R. 
No. 19 (Laws 1953) and adopted at a special election held 
on September 15, 1958, with vote of 20,700 for and 7,900 
against, substituted "who served in such armed forces dur- 
ing any period in which they were or are engaged in armed 
conflict under orders of the President of the United States, 
and the widow of every such honorably discharged member 
of the armed forces of the United States, in the sum of two 
thousand dollars ($2,000)" for "and the widow of every such 
honorably discharged member of the armed forces of the 
United States who served in the armed forces of the United 
States at any time during which the United States was reg- 
ularly and officially engaged in any war, in the sum of two 
thousand dollars ($2,000)" at the end of the first sentence. 

The 1949 amendment, which was proposed by H.J.R. 
No. 6 (Laws 1949) and adopted at a special election held 
on September 20, 1949, with a vote of 23,478 for and 5,238 
against, inserted "including the community or joint prop- 
erty of husband and wife" and substituted "member of the 
armed forces of the United States and the widow of every 
such honorably discharged member of the armed forces of 
the United States" for "soldier, sailor, marine and army 
nurse, and the widow of every such soldier, sailor or ma- 
rine" in the first sentence. 

The 1921 amendment, which was proposed by H.J.R. 
No. 41 (Laws 1921) and adopted at a special election held 
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on September 20, 1921, with a vote of 24,216 for and 
22,946 against, added provisions regarding discharged 
soldiers, sailors, marines, and army nurses and their wid- 
ows, so that the section then read: "The legislature may 
exempt from taxation property of each head of a family 
to the amount of two hundred dollars, and the property 
of every honorably discharged soldier, sailor, marine and 
army nurse, and the widow of every such soldier, sailor, 
or marine, who served in the armed forces of the United 
States at any time during the period in which the United 
States was regularly and officially engaged in any war, 
in the sum of two thousand dollars. Provided, that in ey- 
ery case where exemption is claimed on the ground of the 
claimants having served with the military or naval forces 
of the United States as aforesaid, the burden of proving 
actual and bona fide ownership of such property, upon 
which exemption is claimed, shall be upon the claimant." 

The 1914 amendment, which was proposed by J.R. 
No. 10 (Laws 1913) and adopted at the general election 
held on November 8, 1914, with a vote of 18,468 for and 
13,593 against, inserted the present first clause of this 
section, which was formerly in Section 11 of this article, 
and which, prior to this amendment. read: "A state board 
of equalization is hereby created which shall consist of 
the governor, traveling auditor, state auditor, secretary of 
state and attorney general, Until otherwise provided, said 
board shall have and exercise all the powers now vested in 

the territorial board of equalization." See also compilers 
note to N.M. Const., art. VIII, § 8. 

Compiler's notes. — An amendment to this send 
proposed by H.J.R. No. 2 (Laws 1969), which would have al- 
lowed the legislature to exempt property from taxation, was, 
according to 1969-70 Op. Att'y Gen. No. 69-151, nullified by 
submission of the proposed constitution to the voters in 1969. 

Cross references. — For head-of-family exemption, 
see 7-37-4 NMSA 1978. 

For veteran exemption, see 7-37-5 NMSA 1978. 


ANNOTATIONS 


All tangible property subject to tax unless specifi- - 
cally exempt. — All tangible property in New Mexico is 
subject to taxation in proportion to value, and should be 
taxed, unless specifically exempted by the constitution, 
or by its authority. Sims v. Vosburg, 1939-NMSC-026, 48 
N.M. 255, 91 P.2d 434. 

It is the policy of this state that tangible property must be 
taxed unless specifically exempt by the constitution, or by 
legislative act authorized by the constitution. Town of Atrisco 
v. Monohan, 1952-NMSC-011, 56 N.M. 70, 240 P.2d 216. 

Territorial provisions deemed repealed. — The 
constitutional provisions covering the whole subject of ex- 
emption from taxation repealed the territorial statutes on 
that subject. Albuquerque Alumnae Ass'n of Kappa Kappa 
Gamma Fraternity v. Tierney, 1933-NMSC-011, 37 N.M. 
156, 20 P.2d 267. 

Classification of property generally. — The con- 
stitution, in effect, classes tangible property into that ex- 
empt from taxation, that which may be exempted and that 
which must be taxed. State ex rel. Attorney Gen. v. State 
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Tax Comm'n, 1936-NMSC-029, 40 N.M. 299, 58 P.2d 1204. 
See also N.M. Const., art. VIII, §§ 1,3, and notes thereto. 

Power to grant exemptions, — Judicial department 
has no power to extend time fixed by legislature for pay- 
ment of taxes or to postpone delinquency date designated 
in statute, since power to grant exemptions is legislative, 
unless given in the constitution itself, as in this section. 
State v. Fifth Judicial Dist. Court, 1982-NMSC-023, 36 
N.M. 151, 9 P.2d 691. 

It is an open question in this jurisdiction whether the 
legislature has power to create tax exemptions, or to 
recognize any property as exempt, save as created or ex- 
pressly authorized in the constitution. Oden Buick, Inc. v. 
Roehl, 1932-NMSC-050, 36 N.M. 298, 138 P.2d 1093. 

Effect of 1921 amendment. — Amendment of this sec- 
tion in 1921 had effect of modifying it pro tanto. Asplund 
v, Alarid, 1923-NMSC-079, 29 N.M. 129, 219 P. 786, 

This section, as amended in 1921, permitted legislature 
to exempt soldiers of World War II as well as those of the 
first World War. Flaska v. State, 1946-NMSC-035, 51 N.M. 
13, 177 P.2d 174. 

The amendment of this section in 1921 efiected an excep- 
tion to the earlier Section 32 of Article IV, to the extent that 
the legislature was authorized to exempt the qualified prop- 
erty from a tax already.a fixed liability or obligation. This 
right to exempt did not extend to accrued taxes, Asplund v. 
Alarid, 1923-NMSC-079, 29 N.M. 129, 219 P. 786. 

Authority of legislature. — Legislature is authorized 
to exempt certain property from taxation and that means 
none other, Dillard v, New Mexico State Tax Comm'n, 
1948-NMSC-069, 53 N.M. 12, 201 P.2d 345, 

Extent of power granted. — The supreme court is 
concerned in this section with an express power granted 
by the people to the legislature to allow tax exemptions 
to soldiers of a class defined, and it is not privileged to 
restrict that power by reading into the provision grant- 
ing it words that are not there; nor may it confine the 
language used to one narrow channel of meaning, grant- 
ing a limited power, when a broader meaning, granting a 
broader power, is implicit in the terms used unless proofs 
show that the narrower sense was intended. Flaska v, 
State, 1946-NMSC-035, 51 N.M. 138, 177 P.2d 174. 

Legislature may require listing of all persons to 
whom exemptions may be allowed, either originally, 
by adding their names upon application to the assessor, 
or on order of district court, before delivery of tax rolls 
to county treasurer, Dillard v. New Mexico State Tax 
Comm'n, 1948-NMSC-069, 53 N.M, 12, 201 P.2d 345. 

Name on list prima facie proof of right to exemp- 
tion. — Name of honorably discharged soldier on list of 
assessments entitled to exemption stands as prima facie 
proof that he is entitled to the exemption, and it can be 
removed only on showing he is not so entitled. Dillard v. 
New Mexico State Tax Comm'n, 1948-NMSC-069, 58 N.M. 
12, 201 P.2d 345. 

Burden of establishing right to éxoeaption! — 
Claimant of exemption has responsibility of furnishing 
necessary proof where assessor does not have know!l- 
edge which authorizes him to place claimant upon ex- 
emption list, since assessor need not search out this 
information. Dillard v. New Mexico State Tax Comm'n, 
1948-NMSC-069, 53 N.M. 12, 201 P.2d 345. 

A war veteran has burden of establishing his right to 
the exemption and if he fails to follow the method pre- 
scribed by statute, he waives his right thereto. Dillard v. 
New Mexico State Tax Comm'n, Aer NMSC-069, 53 N.M. 
12, 201 P.2d 345. 

Common lands of Atrisco not within exemptions. 
— The common lands of the town of Atrisco in the Atrisco 
land grant do not come within either this section or Sec- 
tion 3 of this article and are, therefore, subject to taxation. 
Town of Atrisco v. Monohan, 1952-NMSC-011, 56 N.M. 70, 
240 P.2d 216. 
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Community interest in property, — War veteran's 
wife's community interest in property was not entitled 
to exemption from taxation under this section. Dillard v. 
New Mexico State Tax Comm'n, 1948-NMSC-069, 53 N.M. 
12, 201 P.2d 345 (decided prior to 1949 amendment), 

Soldier's tax exemption statute (repealed) allowing 
exemptions to every honorably discharged soldier of any 
prior war, who served for 30 days or more in the armed 
forces of the United States at any time in which the nation 
was engaged in war, applied to a soldier of World War II, 
provided he acquired his residence prior to January 1, 1934. 
Flaska v, State, 1946-NMSC-035, 51 N.M, 13, 177 P.2d 174, 

Where amendatory act increasing time of service to 
make exemption available to 90 days became effective on 
March 13, 1947, widow of World War I soldier who served 
more than 30 but less than 90 days was entitled to ex- 
emption on 1947 taxes, since exemption status was deter- 
mined on January 1, 1947. Dillard v, New Mexico State 
Tax Comm'n, 1948-NMSC-069, 53 N.M. 12, 201 P.2d 345. 

Exemption to be deducted from true or cash 
value of property. — The $200 exemption was to be 
deducted from true or cash value of taxpayer's property, 
since all property is taxable at that value, and not from 
the one-third thereof which legislature had fixed arbi- 
trarily as the value for purposes of taxation. Samosa v. 
Lopez, 1914-NMSC-061, 19 N.M. 312, 142 P. 927. 

Voting in bond elections. — Property owner and his 
wife, exempt from property tax under this section, were 
qualified electors in voting on general obligation bonds for 
municipal improvements. Hai? v. Motto, 1971-NMSC-001, 
82 N.M. 226, 478 P.2d 554. 

Veteran voting in bond election. — A veteran whose 
exemption is $2,000 and who does not pay property tax 
above that sum is not entitled to vote in county bond elec- 
tions. 1953-54 Op. Att'y Gen. No. 53-5809. 

All tangible property subject to tax. — The consti- 
tution sets forth the only areas of allowable ad valorem 
tax exemption, 1969 Op. Att'y Gen. No, 69-137. See also 
N.M. Const., art. VII, § 8, and notes thereto. 

Section is not self-executing, and exemptions are 
granted by means of enabling legislation. 1963-64 Op. 
Att'y Gen, No. 64-24. 


tion, in and of itself, does not set forth any requirements 
as to residency in order for one to qualify. 1963-64 Op. 
Att'y Gen. No. 64-24, 

Authority to grant exemptions. — By this section, 
the legislature is authorized to grant an exemption on 
property to the value of $2,000 to one who qualifies as a 
veteran and $2,000 to one who qualifies as a widow (or 
widower now) of a veteran, and both exemptions to one 
who qualifies as both. 1964 Op. Att'y Gen. No. 64-125, 

Legislature could limit the veterans' exemption to dis- 
abled members of the armed forces, but should take care 
to define carefully what it means by "disabled" so as to 
avoid endless controversy and litigation. 1947-48 Op. Att'y 
Gen. No, 47-4987. 

Formal declaration of war held unnecessary. 
— This section and enabling legislation referred to "any 
time in which the United States is regularly and officially 
engaged in any war". This language did not say that the 
war must be declared. To be officially engaged in war does 
not necessarily mean that the United States must be in a 
formally declared war. In spite of the fact that there was 
an undeclared war, the United States was regularly and 
officially engaged in war in Korea. Therefore, a veteran of 
the Korean conflict was held entitled to a "soldier's tax" 
exemption. 1953-54 Op. Att'y Gen. No. 53-5660. 

Veteran of Korean conflict is a "soldier" within the 
meaning of the constitution and statutes regarding tax 
exemption and is entitled to such exemption if otherwise 
qualified. 1953-54 Op. Att'y Gen. No. 53-5660. 
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Soldier's exemptions allowed and not allowed. — 
Exemptions held not allowable to the parents of a soldier, 
the husband of a war nurse or to a soldier whose property 
isin the name of his wife. Exemptions held allowed for a 
soldier's interest in his father's estate when established, 
to widows of Civil War veterans and to soldiers discharged 
for physical disability, after 30 days’ service. 1923-24 Op. 
Att'y Gen. No. 23-3727, 

No exemption from tax in year of purchase from 
nonveteran. — The veterans exemption laws do not ex- 
empt a veteran from the payment of ad valorem taxes for 
the taxable year during which property was purchased 
by the veteran from a nonveteran owning the property on 
January 1st of such year. 1959-60 Op. Att'y Gen. No, 59-133. 

Participation in training in student's army train- 
ing corps does not qualify a person for the tax exemp- 
tion. 1957-58 Op. Att'y Gen. No. 58-94, 

Civilian World War II merchant marine seamen 
held not exempt. — While congress has recognized the 
service of certain civilian groups in World War II for the 
purpose of receiving federal benefits, civilian World War 
II merchant marine seamen did not "serve in the armed 
forces of the United States" as contemplated in this provi- 
sion and 7-37-5 NMSA 1978. 1989 Op. Att'y Gen. No. 89-01. 

Full exemption where joint tenancy in veteran 
and nonveteran. — Where property is owned in joint 
tenancy by a veteran and a nonveteran, the exemption 
should be allowed to the full extent. 1963-64 Op. Att'y 
Gen. No. 63-148, 

Partnership property held not within exemption. 
— Partnership property being neither joint or community 
property nor individually owned, and not individually 
owned under 54-1-25 NMSA 1978, did not come within 
any exemption for property tax granted by statute or au- 
thorized by the constitution; a veteran partner could not 
therefore apply any portion of his exemption pursuant to 
this section and 72-1-11 to 72-1-16, 1953 Comp. (repealed) 
(similar to 7-37-5 NMSA 1978) to property owned by a 
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partnership of which he was a partner. 1963-64 Op. Att'y 
Gen. No. 63-148 (rendered under former law). 

Levies of special taxes are not to be extended and as- 
sessed on livestock which is otherwise nontaxable because 
of the owner's soldier and head-of-family° exemptions. 
1937-38 Op. Att'y Gen. No. 37-1821. 

Law reviews. — For article, "Ad Valorem Tax Status 
of a Private Lessee's Interest in Publicly Owned Property: 
Taxability of Possessory Interests in Industrial Projects 
under the New Mexico Industrial Revenue Bond Act," see 
3 N.M. L. Rev. 136 (1973). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 71 Am. 
Jur, 2d State and Local Taxation § 334. 

Time: tax exemption of real property as affected by time 
of acquisition of title by private owner entitled to exemp- 
tion, 54 A.L.R.2d 996, 

Military service as basis of exemption, 83 A.L.R. 1235. 

Remission, release or compromise of tax as an invalid ex- 
emption from taxation, 99 A.L.R. 1068, 28 A.L.R.2d 1425, 

Failure to claim or delay in claiming exemption for past 
years, tax exemption as affected by, 115 A.L.R. 1484. 

Veterans of world war, state statutes relating to exemp- 
tion from taxation of amount paid as pension, war risk insur- 
ance, compensation, bonus or other relief, 116 A.L.R. 1437, 

Military service, construction and application of statu- 
tory and constitutional provisions exempting property of 
persons in, or formerly in, such service, from taxation, 149 
A.L.R. 1485. 

Taxation of rights of insured or beneficiary under insur- 
ance policy as affected by exemption statutes, 150 A.L.R. 
796, 167 A.L.R. 1052. 

Tax on property held under executory contract with ex- 
empt vendor, 166 A.L.R. 595. 

Impairment of obligation of contract with respect to tax 
exemption, 173 A.L.R. 15. 

Constitutional exemption from taxation as subject to 
legislative regulation respecting conditions of its asser- 
tion, 4A.L.R.2d 744, . 

84 C.J.S. Taxation §§ 219, 241. 


Lands held in large tracts shall not be assessed for taxation at any. lower value per acre then 
[than] lands of the same character or quality and similarly situated, held in smaller tracts. The 
plowing of land shall not be considered as adding value thereto for the purpose of taxation. (As 


amended November 3, 1914.) 


Bracketed material. — The bracketed word "than" 
was inserted by the compiler although the word "then" 
appears in the enrolled law. However, the correct word- 
ing appeared in Section 12 of this article in the original 
constitution, which was renumbered as this section by the 
1914 amendment. 

The 1914 amendment, which was proposed by J.R. 
No. 10 (Laws 1913) and was adopted at the general elec- 
tion held on November 3, 1914, with a vote of 18,468 for 
and 13,593 against, substituted the present section, which 
formerly was Section 12 of this article for former Sec- 
tion 6 which, prior to amendment, read: "The legislature 
shall have no power to release or discharge any county, 
city, town, school district or other municipal corporation 
or subdivision of the state, from its proportionate share of 
taxes levied for any purpose," See also compiler's note to 
N.M. Const., art. VIII; § 8. 

Cross references. — For valuation of property, see 7- 
36-1 et seq. NMSA 1978. 


ANNOTATIONS 


Courts may not reclassify, revalue or reassess 
property. — Neither supreme court nor the district court 
may reclassify, revalue or reassess property, improperly 
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classified by taxing officials, and consequently, assess 
at an excessive valuation. Gerner v. State Tax Comm'n, 
1963-NMSC-022, 71 N.M. 385, 378 P.2d 619. 

Valuations to be established and taxes levied by 
some standard, — To have uniformity and equality in a 
form of tax, the valuations must be established by some 
standard, and after valuations are fixed, the taxes based 
upon such valuations must be levied by a standard. It is 
only thus that each taxpayer may bear his fair share of 
the burden of government. Gerner v, State Tax Comm'n, 
1963-NMSC-022, 71 N.M. 385, 378 P.2d 619. See also N.M. 
Const., art. VIII, § 1, and notes thereto, 

Assessment not to be premised upon hypothetical 
or speculative values. — Classification or assessment 
of property for tax purposes, premised upon hypothetical 
or speculative values believed, ultimately or at some later 
time, to be, or become, the true market value of such land, 
cannot legitimately be the basis of determining its value. 
Gerner v. State Tax Comm'n, 1963-NMSC-022, 71 N.M. 
385, 378 P.2d 619. 

Valuation held excessive and discriminatory. — 
Classification and valuation of property suitable for graz- 
ing purposes at 10 times the valuation of other property 
of the same character and quality and similarly situated 
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because of its classification as lots held for speeulation for 
oil or other purposes, absent any evidence of such specu- 
lative purposes, was so excessive and discriminatory as 
to entitle taxpayer to relief, despite fact that some other 
owners of like tracts were similarly assessed or that these 
lands, while similar to grazing lands, were not actually 
used for grazing purposes. Gerner v, State Tax Comm'n, 
1963-NMSC-022, 71 N.M. 385, 378 P.2d 619. 

Valuation of farming land higher than grazing 
land permissible. — There is nothing to prohibit the 
valuation of farming land at a higher rate than grazing 
land, 1919-20 Op. Att'y Gen. No, 20-2743. 

If the taxing authorities reasonably find. that land 
which is farmed under the dry-farming method is of 
greater value than grazing lands in the vicinity, a greater 
assessed valuation would be legal. 1921-22 Op. Att'y Gen. 
No, 21-3172. ‘ 

Seed planting and harrowing affect value, — Al- 
though the mere plowing of land does not affect its value, 
cultivation, seed planting and harrowing does. 1921-22 
Op. Att'y Gen. No. 22-3383. 
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Am. Jur. 2d, A.L.R. and C.J.S. references. — 71 Am. 
Jur. 2d State and Local Taxation §§ 759 to 769. 

Corporate property, assessment of, at full value when 
valuations generally are illegally fixed lower, 3 A.L.R. 
1870, 28 A.L.R. 983, 55 A.L.R. 508. 

Prospective value as basis for valuation of land for pur- 
poses of property taxation, 24 A.L.R. 649. 

Additional tax levy necessitated by failure of some prop- 
erty owners to pay their proportions of original levy as 
violating requirement of uniformity, 79 A.L.R. 1157. 

Leasehold interest, method or rule for valuation of, 84 
A.L.R, 1310. 

Original cost of construction or reproduction cost as fac- 
tors in assessing real property, 104 A.L.R. 790, 

Appurtenant rights, easements, restrictions or charges 
in respect of land as factors in taxation, 108 A.L.R. 829, 

Easement as factor in property taxation, 134 A.L.R. 963. 

Flowage rights as factor in property taxation, 134 
A.L.R. 963. 

Price paid or received by taxpayer for property as evi- 
dence of its value for tax purposes, 160 A.L.R. 684. 

84 C.J.S. Taxation § 411. 


Sec. 7. [Judgments against local officials. ] 


No execution shall issue upon judgment rendered against the board of county commissioners of 
any county, or against any incorporated city, town or village, school district or board of education; 
or against any officer of any county, incorporated city, town or village, school district or board of ed- 
ucation, upon any judgment recovered against him in his official capacity and for which the county, 
incorporated city, town or village, school district or board of education, is liable, but the same shall 
be paid out of the proceeds of a tax levy as other liabilities of counties, incorporated cities, towns or 
villages, school districts or boards of education, and when so collected shall be paid by the county 


treasurer to the judgment creditor. (As amended November 3, 1914.) 


The 1914 amendment, which was proposed by J.R. 
No. 10 (Laws 1913) and adopted at the general election 
held on November 8, 1914, with a vote of 18,468 for and 
13,593 against, substituted the present section, which, 
prior to amendment was former Section 13 of this ar- 
ticle; and former Section 7 of this article was incorpo- 
rated as the first paragraph of Section 3 of this article. 
See also compiler's note to N.M. Const., art. VIII, § 8. 

Cross references. — For statutory provisions relating 
to judgments generally, see Article 1 of Chapter 39 NMSA 
1978. 

For judgments, see Rule 1-054 NMRA. 


ANNOTATIONS 


Generally. — This section cannot be relied upon to en- 
force an unauthorized judgment, nor is it self-executing. 
McAtee v, Gutierrez, 1944-NMSC-001, 48 N.M. 100, 146 
P.2d 315. 

No levy against county as a whole. — Only school 
district benefited shall be called upon to pay for mate- 
rials used, and mandamus will not lie to compel levy 
against property of county as a whole to pay judgment 
against county board of education. McAtee v. Gutierrez, 
1944-NMSC-001, 48 N.M. 100, 146 P.2d 315. 

Constructive notice and knowledge chargeable. 
— One who sells to a county school board is chargeable 


with constructive notice and knowledge of statutes which 
govern payment of school obligations. McAtee v. Gutierrez, 
1944-NMSC-001, 48 N.M. 100, 146 P.2d 315, 

Special tax to be levied to pay judgment. — Judg- 
ments against county can be paid only by county levying a 
sufficient special tax to pay them, and until such levy, they 
cannot be set off against taxes owed by judgment credi- 
tors, who cannot set them up as a defense when sued for 
taxes. 1933-34 Op. Att'y Gen. No. 33-604. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Reliev- 
ing officer or public depository or his surety from liability 
for public funds as taxation for private purpose, 38 A.L.R. 
1516, 96 A.L.R. 295. 

Municipality's power to consent or confess to judgment 
against itself, 67 A.L.R. 1503. 

Bonds, judgment in proceeding to secure judicial ap- 
proval of, before issuance or sale, as required by statute, 
87 A.L.R. 716, 102 A.L.R. 107. 

Right to go behind money judgment against public 
body in a mandamus proceeding to enforce it, 155 A.L.R. 
464. 

Liability of public officer for accountability for interest 
or earnings received on public moneys in officer's posses- 
sion, 5 A.L.R.2d 257. 

67 C.J.S, Officers and Public Employees §§ 216, 217, 251 
to 254. 


Sec. 8. [Exemption of certain personalty in transit through the state.] 


Personal property which is moving in interstate commerce through or over the state of New 
Mexico, or which was consigned to a warehouse, public or private, or factory within New Mexico 
from outside the state for storage in transit to a final destination outside the state of New Mexico, 
manufacturing, processing or fabricating while in transit to a final destination, whether specified 
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when transportation begins or afterwards, which destination is also outside the state, shall be 
deemed not to have acquired a situs in New Mexico for purposes of taxation and shall be exempt 


from taxation. Such property shall not be deprived of such exemption because while in the ware- 
house the property is assembled, bound, joined, processed, disassembled, divided, cut, broken in 


bulk, relabeled or repackaged. (As added November 6, 1973.) 


The 1973 amendment, which was proposed by H.J.R. 
No. 39 (Laws 1973) and adopted at a special election held 
on November 6, 1973, with a vote of 27,474 for and 13,899 
against, added a new Section 8 to Article VIII. 

Compiler's notes. — Sections 8 to 13 of the original 
constitution were deleted when the amendment proposed 
by J.R. No. 10 (Laws 1918) was adopted at the general elec- 
tion November 8, 1914, by a vote of 18,468 for and 13,593 
against. The amendment amended Article VIII in its en- 
tirety and contained only seven sections. The contents of 
former Sections 10 to 138 of this article were inserted in 
present Sections 4 to 7 of this article, respectively, Former 
Sections 8 and 9, which were deleted, read as follows: 

"Section 8. The power to license and tax corporations 
and corporate property shall not be relinquished or sus- 
pended by the state or any subdivision thereof; provided, 
that the legislature may, by general law, exempt new rail- 
roads from taxation for not more than six years, from and 
after the completion of any such railroad and branches; 
such railroad being deemed to be completed for the 


purpose of taxation as to any operative division thereof, 
when the same is opened for business to the public; and 
new sugar factories, smelters, reduction and refining 
works, and pumping plants for irrigation purposes, and ir- 
rigation works, for not more than six years from and after 
their establishment." 

"Sec. 9. All property within the territorial limits of the 
authority levying the tax, and subject to taxation, shall 
be taxed therein for state, county, municipal and other 
purposes; provided, that the state board of equalization 
shall determine the value of all property of railroad, 
express, sleeping-car, telegraph, telephone and other 
transportation or transmission companies, used by such 
companies in the operation of their railroad, express, 
sleeping-car, telegraph or telephone lines, or other trans- 
portation or transmission lines, and shall certify the 
value thereof as so determined to the county and munici- 
pal taxing authorities." 

For decisions relating to former Sections 10 to 18 of this 
article, see notes to Sections 4 to 7 of this article. 


Sec. 9. [Elected governing authority prerequisite to levy of tax.] 


No tax or assessment of any kind shall be levied by any political subdivision whose enabling 
legislation does not provide for an elected governing authority. This section does not prohibit the 
levying or collection of a tax or special assessment by an initial appointed governing authority 
where the appointed governing authority will be replaced by an elected one within six years of the 
date the appointed authority takes office. The provisions of this section shall not be effective until 


July 1, 1976. (As added November 5, 1974.) 


The 1974 amendment, which was proposed by H.J.R. 
No. 8 (Laws 1974) and adopted at the general election 
held on November 5, 1974, with a vote of 62,103 for and 
62,083 against, added a new Section 9 to Article VIII. The 
resolution did not state whether the provision would be a 
new Section 9 in Article VIII, but the former compiler so 
designated it, and the present compiler has left it as such 
for the sake of consistency. 


ANNOTATIONS 


Fees imposed by mining commission constitu- 
tional. — The provision authorizing the imposition of fees 
by the mining commission was not violative of this section 
since the commission is not a political subdivision. Old 
Abe Co. v. New Mexico Mining Comm'n, 1995-NMCA-184, 
121 N.M. 83, 908 P.2d 776, cert. denied, 120 N.M. 828, 907 
P.2d 1009. 


Compiler's notes. — See compiler's note to N.M. 
Const., art. VIII, § 8. 


Sec. 10. [Severance tax permanent fund.] 


A. There shall be deposited in a permanent trust fund known as the "severance tax permanent 
fund" that part of state revenue derived from excise taxes that have been or shall be designated 
severance taxes imposed upon the severance of natural resources within this state, in excess of 
that amount that has been or shall be reserved by statute for the payment of principal and inter- 
est on outstanding bonds to which severance tax revenue has been or shall be pledged. Money in 
the severance tax permanent fund shall be invested as provided by law. Distributions from the 
fund shall be appropriated by the legislature as other general operating revenue is appropriated 
for the benefit of the people of the state. 

B. All additions to the fund and all earnings, including interest, dividends and capital gains 
from investment of the fund shall be credited to the corpus of the fund. 

C. The annual distributions from the fund shall be one hundred two percent of the amount 
distributed in the immediately preceding fiscal year until the annual distributions equal four and 
seven-tenths percent of the average of the year-end market values of the fund for the immediately 
preceding five calendar years, Thereafter, the amount of the annual distributions shall be four and 
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Art, VII, § 11 


TAXATION AND REVENUE 


Art. VIII, § 15 


seven-tenths percent of the average of the year-end market values of the fund for the immediately 


preceding five calendar years. 


D. The frequency and the time of the distributions made pursuant to Subsection C of this sec- 
tion shall be as provided by law. (As added November 2, 1976; as amended November 2, 1982 and 


November 5, 1996.) 


The 1996 amendment, which was proposed by S.J.R. 
No, 2 (Laws 1996) and adopted at the general election held 
November 5, 1996, by a vote of 307,442 for and 153,021 
against, divided the section into subsections, rewrote Sub- 
section A, and added Subsections B, C, and D. 

The 1982 amendment, which was proposed by 
H.J.R. No. 12 (Laws 1981) and adopted at the general 
election held on November 2, 1982, by a vote of 125,727 
for and 125,324 against, deleted the third sentence of 
the first paragraph, as set out in the original pamphlet. 

The 1976 amendment, which was proposed by H.J.R. 
No. 5 (Laws 1975) and adopted at the general election 
held on November 2, 1976, with a vote of 155,365 for and 
99,386 against, added a new Section 10 to Article VIII. The 
resolution did not state whether the provision would be a 
new Section 10, but the former compiler so designated it, 
and the present compiler has left it as such for the sake 
of consistency. 

Compiler's notes. — See compiler's note to N.M. 
Const., art. VIII, § 8. 

An amendment proposed by H.J.R. No, 7 (Laws 1994), 
which would have rewritten this section to provide that all 
earnings of the fund be deposited in it and providing for 
limited distributions from the fund was submitted to the 
people in the general election held on November 8, 1994, It 
was defeated by a vote of 173,924 for and 208,556 against. 


Cross references, — For creation of severance tax per- 
manent and income funds, see 7-27-38 NMSA 1978. 


ANNOTATIONS 


Constitutionality of 1990 workers' compensation 
legislation. — The 1990 workers' compensation legisla- 
tion is constitutionally infirm under this section to the 
extent the legislature intends to supplant its judgment 
for that of the state investment council and the state 
investment officer in determining whether to invest the 
severance tax permanent fund in bonds issued by the em- 
ployers mutual company and to direct that the severance 
tax permanent fund purchase those bonds, To that ex- 
tent also, the legislation may constitute a prohibited loan 
guaranty arrangement under N.M. Const., art. IX, § 14. 
However, the legislature has not clearly and unequivo- 
cally mandated the purchase. Consequently, it may not be 
concluded that the legislation is patently unconstitutional 
on those grounds. 1990 Op. Att'y Gen. No. 90-25. 

Fund not "permanent" as contemplated in invest- 
ment of permanent school fund. — The severance tax 
permanent fund is not a permanent fund as contemplated 
by N.M. Const., art. XII, § 7, relating to investment of 
permanent school fund. The severance tax fund and the 
various land grant permanent funds are fundamentally 
different. 1977 Op. Att'y Gen. No. 77-10. 


Sec. 11. [Exemption of national guard members. ] 


Compiler's notes. — For disposition of former Article 
VIII, § 11, see compiler's note following Article VIII, § 8. 

An amendment to Article VIII, proposed by H.J.R. No. 17 
(Laws 1981), which would have added a new Section 11, 


Sec. 12, 18. Repealed. 


Compiler's notes. — See compiler's note to N.M. 
Const., art. VIII, § 8. 


establishing an income tax exemption for members of the 
national guard, was submitted to the people at the gen- 
eral election held on November 2, 1982. It was defeated by 
a vote of 118,247 for and 143,574 against. 


Sec. 14. [Accrual of elderly taxpayers' real property taxes.] 


Compiler's notes. — An amendment to Article VIII 
proposed by S.J.R. No. 1 (Laws 1978), which would have 
provided for the accrual of real property taxes during 
the lifetime of certain elderly taxpayers, the payment of 
which would be held in abeyance until death or transfer 
of the property, was submitted to the people at the general 


election held on November 7, 1978. It was defeated by a 
vote of 78,796 for and 113,034 against. The resolution did 
not actually assign any section number to this amend- 
ment, but the compiler has assigned it Section 14 for the 
sake of numerical continuity. 


Sec. 15. [Property tax exemption for disabled veterans. | 


The legislature shall exempt from taxation the property, including the community or joint 
property of husband and wife, of every veteran of the armed forces of the United States who 
has been determined pursuant to federal law to have a one hundred percent permanent and 
total service-connected disability, if the veteran occupies the property as his principal place of 
residence. The legislature shall also provide this exemption from taxation for property owned by 
the widow or widower of a veteran who was eligible for the exemption provided in this section, 
if the widow or widower continues to occupy the property as his principal place of residence. 
The burden of proving eligibility for the exemption in this section is on the person claiming the 
exemption. (As added November 3, 1998; as amended November 5, 2002.) 
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Cross references. — For statutory provision, see 7-37- held on November 5, 2002, by a vote of 314,948 for and 
5.1 NMSA 1978. 118,918 against, inserted "one hundred percent" near the 

The 1998 amendment to Article VIII, which was middle of the first sentence, deleted "and has specially 
proposed by H.J.R. No. 21 (Laws 1998) and adopted adapted the residence to his disability using a grant for 
at the general election held on November 3, 1998 by specially adapted housing granted to the veteran by the 
a vote of 279,787 for and 143,585 against, added this federal government based on his permanent and total 
section. disability" from the end of the first sentence, and deleted 

The 2002 amendment, which was proposed by H.J.R. "specially adapted" preceding "property" near the end of 
No. 5 (Laws 2001) and adopted at the general election the second sentence. 


Sec. 16. [Property tax exemption for property of veterans' ‘organization 
chartered by United States congress.|] 


The legislature shall exempt from taxation the property of a veterans' organization chartered 
by the United States congress and used primarily for veterans and their families. The burden of 
proving eligibility for the exemption in this section is on the person claiming the exemption. (As 
added November 2, 2010.) 


The 2010 amendment to Article VIII, proposed by election held on November 2, 2010, by a vote of 299,345 for 
S.J.R. No. 7 (Laws 2010) and adopted at the general and 217,045 against, added this section. 


ARTICLE IX 
State, County and Municipal Indebtedness 


Sec. 

1, Debts of territory and its counties assumed. Sec. 

2. Payment of county debts by another county. 12, Municipal indebtedness; restrictions. 

3. State refunding bonds for assumed debts. ; 13, County and municipal debt limit; exceptions. 

4, Sale of lands for certain bond payments, 14, Aid to private enterprise; veterans' scholarship pro- 
5. Remission of county debts to state prohibited. grams; student loans; job opportunities; affordable 
6, Militia warrants, housing. 

7. State indebtedness; purposes, 14. (Proposed.) Aid to private enterprise; veterans’ schol- 
8. State indebtedness; restrictions. arship programs; student loans; job opportunities; 
9. Use of borrowed funds. ~- affordable housing. 

10. County indebtedness; restrictions. 15. State and local refunding bonds. 

11. School district indebtedness; restrictions. 16. State highway bonds. 


Sec. 1. [Debts of territory and its counties assumed. | 


The state hereby assumes the debts and liabilities of the territory of New Mexico, and the debts 
of the counties thereof, which were valid and subsisting on June twentieth, nineteen hundred and 
ten, and pledges its faith and credit for the payment thereof. The legislature shall, at its first ses- 
sion, provide for the payment or refunding thereof by the issue and sale of bonds, or otherwise. 


a 


Comparable provisions. — Utah Const., art. III, Compensation for services rendered by county 
Third. treasurer as practicing physician. — County trea- 
surer, who was practicing physician, was entitled to com- 


ANNOTATIONS pensation for services rendered to board of county com- 
Authority of state to issue certificate of indebt- missioners for examining persons said to be insane, for 
edness or borrow money. — Debts of territory became medical attention to prisoners in jail and for making post- 
liabilities of state, and appropriations were made to pay mortem examinations of bodies. 1915-16 Op. Att'y Gen. 
deficiencies incurred by requirements of existing law, so No 16-1760. s . 
there was no reason why state could not issue certificates Compensation for services rendered by county 
of indebtedness or borrow money with which to pay such clerk as surveyor. — County commissioners were not au- 
debts, so long as such evidences of indebtedness did not thorized to employ and pay a county clerk for services as a 
exceed constitutional limitations, State ex rel. Lucero v. surveyor, which services the county surveyor was enjoined 
Marron, 1912-NMSC-037, 17 N.M. 304, 128 P. 485, by law to perform. 1915-16 Op. Att'y Gen. No. 16-1760. 
Claims for wild animal bounties not authorized. Liability to repay counties overpayment for terri- 
— This section does not authorize payment by state of torial expenses. — The liability of the territory to repay, 
claims against a county for wild animal bounties. State ex , acknowledged by Laws 1907, ch. 92 (now obsolete), to cer- 
rel. Beach v. Board of Loan Comm'rs, 1914-NMSC-040, 19 tain counties their overpayment for territorial expenses 


N.M. 266, 142 P. 152. required by Laws 1903, ch. 89 (now obsolete), is a liability 
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Art. IX, § 2 


assumed by the state by this section. 1912-13 Op. Att'y 
Gen, No. 12-888. 

Payment of interest on territorial bonds. — Statu- 
tory and constitutional provisions referred to in holding that 
interest on series "A" state bonds, by which territorial bonds 
for insane asylum and for military institute were assumed 


STATE, COUNTY AND MUNICIPAL INDEBTEDNESS 


Art. IX, § 4 


by the state, was properly payable from proceeds of sales 
and rentals of lands donated by congress to the two institu- 
tions respectively. 1915-16 Op. Att'y Gen. No. 15-1442, 
Am. Jur. 2d, A.L.R. and C.J.S. references, — 72 Am. 
Jur. 2d States, Territories and Dependencies §§ 14, 15. 
81A C.J,.S. States §§ 4, 5. 


Sec. 2. [Payment of county debts by another county. ] 


No county shall be required to pay any portion of the debt of any other county so assumed by 
the state, and the bonds of Grant and Santa Fe counties which were validated, approved and con- 
firmed by act of congress of ee, sixteenth, eighteen hundred and ninety-seven, shall be paid 


as hereinafter provided. 
ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references, — 72 Am. 
Jur. 2d States, Territories and Dependencies §§ 14, 15. 


Sec. 


81A C.J.S. States §§ 4, 5. 


3. [State refunding bonds for assumed debts. | 


The bonds authorized by law to provide for the payment of such indebtedness shall be issued in 


three series, as follows: 


Series A. To provide for the payment of such debts and liabilities of the territory of New Mexico. 

Series B. To provide for the payment of such debts of said counties. 

Series C. To provide for the payment of the bonds and accrued interest thereon of Grant and 
Santa Fe counties which were validated, approved and confirmed by act of congress, January six- 


teenth, eighteen hundred and ninety-seven. 
ANNOTATIONS 


Payment of interest on territorial bonds, — Statu- | 


tory and constitutional provisions referred to in holding 
that interest on series "A" state bonds, by which territo- 
rial bonds for insane hospital and for military institute 
were assumed by the state, was properly payable from 
proceeds of sales and rentals of lands donated by congress 
to the two institutions respectively. 1915-16 Op. Att'y Gen. 
No. 15-1442. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 72 Am. 
Jur. 2d States, Territories and Dependencies § 85. 

Funding or refunding obligations as subject to condi- 
tions respecting approval by voters, 97 A.L.R. 442. 

Mandatory or permissive character of legislation in re- 
lation to payment of state bonds, 103 A.L.R. 813. 


Smaller political units, constitutionality of statutory 
plan for financing or refinancing bonds of, by larger politi- 
cal units, 106 A.L.R. 608. 

Power of municipality or other governmental body to 
issue refunding bonds to retire obligation’in respect of 
which the creation and maintenance of a sinking fund by 
taxation is required, 157 A.L.R. 794. 

Power of governmental unit to issue bonds as implying 
power to refund them, 1 A.L.R.2d 134. 

Validity of governmental borrowing or expenditure 
for purposes of acquiring, maintaining or improving sta- 
dium for use of professional athletic team, 67 A.L.R.3d 
1186. 

81A C.J.S. States § 259. 


Sec. 4. [Sale of lands for certain bond payments. | 


The proper officers of the state shall, as soon as practicable, select and locate the one million 
acres of land granted to the state by congress for the payment of the said bonds of Grant and Santa 
Fe counties, and sell the same or sufficient thereof to pay the interest and principal of the bonds 
of Series C issued as provided in Section Three hereof. The proceeds of rentals and sales of said 
land shall be kept in a separate fund and applied to the payment of the interest and principal of 
the bonds of Series C. Whenever there is not sufficient money in said fund to meet the interest and 
sinking fund requirements therefor, the deficiency shall be paid out of any funds of the state not 
otherwise appropriated, and shall be repaid to the state or to the several counties which may have 
furnished any portion thereof under a general levy, out of the proceeds subsequently received of 
rentals and sales of said lands. 

Any money received by the state’from rentals and sales of said lands in excess of the amounts 
required for the purposes above-mentioned shall be paid into the current and permanent school 
funds of the state respectively. 
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ANNOTATIONS 


Law reviews. — For note, "Administration of Grazing 
Lands in New Mexico; A Breach of Trust," see 15 Nat. Re- 
sources J. 581 (1975). 


Sec. 5. [Remission of county debts to state prohibited.]| 


The legislature shall never enact any law releasing any county, or any of the taxable property 
therein, from its obligation to pay to the state any moneys expended by the state by reason of its 
assumption or payment of the debt of such county. 


ANNOTATIONS Smaller political units, constitutionality of statutory 


lan for fi i fi ing bonds of, by | liti- 
Am. Jur. 2d, A.L.R. and C.J.S. references. — 72 Am. PAY cited 408 reek ONT ATS Ra he ORT 
Jur. 2d States, Territories and Dependencies § 86. 81A CIS. States § 209, 


Sec. 6. [Militia warrants. ] 


No law shall ever be passed by the legislature validating or legalizing, directly or indirectly, the 
militia warrants alleged to be outstanding. against the territory of New Mexico, or any portion 
thereof; and no such warrant shall be prima facie or conclusive evidence of the validity of the debt 
purporting to be evidenced thereby or by any other militia warrant. This provision shall not be 
construed as authorizing any suit against the state. 


ANNOTATIONS 


Payment of territorial militia warrants is per- 
manently prohibited by this section. 1915-16 Op. Att'y 
Gen. No. 15-1654. 


Sec. 7. [State indebtedness; purposes. | 


The state may borrow money not exceeding the sum of two hundred thousand dollars [($200,000)] 
in the aggregate to meet casual deficits or failure in revenue, or for necessary expenses. The state 
may also contract debts to suppress insurrection and to provide for the public defense. 


Bracketed material. — The bracketed material was territory, as all debts and liabilities of the territory were 
inserted by the compiler and is not part of the law. assumed by the state. The legislature must be the sole 
Cross references. — For state indebtedness, see 6-12- judge of "necessary expenses". State ex rel, Lucero v. 
1, 6-12-2 and 6-12-6 to 6-12-14, NMSA 1978. Marron, 1912-NMSC-037, 17.N.M. 304, 128 P. 485, For 
Comparable provisions. — Idaho Const., art. VIII, § 1. assumption of debts of territory by state, see N.M. Const., 

Iowa Const., art. VII, §§ 2, 4. art, IX, § 1. 

Montana Const., art. VIII, § 8. Debentures to anticipate proceeds of gasoline ex: 

Utah Const., art. XTV, §§ 1, 2. cise tax authorized by Laws 1927, ch. 20 (repealed) did 

Wyoming Const., art. XVI, § 1. not constitute state borrowing or debt requiring a popular 

referendum. State v. Graham, 1927-NMSC-066, 32 N.M. 

Phrase "to provide for the public defense" State highway bonds issued under Laws 1912, ch. 58 
means to provide a militia of the kind required by N.M, (now executed), were clearly not within the exception spec- 
Const., art. XVIII, § 2. State ex rel. Charlton v. French, ified in this section. Catron v. Marron, 1914-NMSC-048, 
1940-NMSC-010, 44 N.M. 169, 99 P.2d 715. | 19.N.M, 200, 142 P, 880, 

Militia and public defense provisions in pari ma- Laws 1921, ch. 153 (temporary), authorizing levy of 
teria. — Constitutional provisions concerning the orga- taxes and issuance and sale of state debentures in antici- 
nization, discipline and equipment of the militia, the call- pation of taxes, for construction and improvement of pub- 
ing out of the militia and contracting debts to provide for lic highways, and to meet, dollar for dollar, allotments to 
public defense are in pari materia. State ex rel. Charlton the state of federal funds under Federal Aid Road Act (23 
v. French, 1940-NMSC-010, 44 N.M. 169, 99 P.2d 715. For U.S.C, 8§ 101 to 158) was validated by adoption of amend- 
constitutional provisions relating to the militia, see N.M. ment to state constitution adding Section 16 to Article IX, 
Const., art; XVIII. Lopez v. State Hwy. Comm'n, 1921-NMSC-074, 27.N.M. 

Territorial debts included. — This section autho- 300, 201 P. 1050. 
rizes the issuance and sale of certificates of indebted- See also notes to N.M. Const., art. IX, § 8. 
ness for casual deficits or failure of revenue of the Limitation not applicable to debts contracted 


to suppress insurrection or provide for public 
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defense. — The $200,000 limitation on the state's bor- to the capitol building at Santa Fe, were not to pay an in- 


rowing to meet "casual deficits or failure in revenue, or for debtedness of the state, but were to be issued in anticipa- 
necessary expenses", does not apply to debts contracted to tion of the revenues. 1921-22 Op. Att'y Gen. No. 21-2980. 
suppress insurrection or to provide for the public defense, State highway bonds. — State highway debentures 
1951-52 Op. Att'y Gen. No. 51-5438. were held general obligations of the state within contem- 
The last sentence in this section, to the effect that the plation of U.S. Rev. Stat. § 5136 (12 US.C. § 24), 1937-38 
state may also contract debts to suppress insurrection and Op. Att'y Gen. No. 37-1839. 
to provide for the public defense, is authority for issuance Am. Jur. 2d, A.L.R. and C.J.S. references, — 72 Am, 
of certificates of indebtedness for debts contracted with- Jur. 2d States, Territories and Dependencies §§ 78, 80. 
out any limitation, dependent only upon the extent and Power of legislature to add to or make more onerous the 
degree of the emergency and the wisdom of the governor conditions or limitations prescribed by constitution upon 
and legislature in meeting as same. 1953-54 Op. Att'y incurring public debts, 106 A.L.R. 231. 
Gen. No. 53-5854, Constitutional or statutory provision limiting state or 
Where purpose for wiih! an agency proposes to municipal indebtedness or taxation or regulating issuance 
contract a debt is not included in this section, N.M. of bonds as affecting bonds or other obligations authorized 
Const., art. IX, § 8, specifically prohibits the contraction of but not delivered prior to adoption or effective date of the 
the debt. 1957-58 Op. Att'y Gen. No, 58-228, provision, 109 A.L.R. 961. 
Debentures for construction of addition to capi- Presumptions and burden of proof as to violation of or 
tol. — Proposed debentures provided for in Laws 1921, ch. compliance with public debt limitation, 16 A.L.R.2d 515. 


81 (now obsolete), relating to construction of an addition 81A C.J,S, States §§ 213 to 222. 


Sec. 8. [State indebtedness; restrictions. ] 


A. No debt other than those specified in the preceding section shall be contracted by or on 
behalf of this state, unless authorized by law for some specified work or object; which law shall 
provide for an annual tax levy sufficient to pay the interest and to provide a sinking fund to pay 
the principal of such debt within fifty years from the time of the contracting thereof. No such law 
shall take effect until it shall have been submitted to the qualified electors of the state and have 
received a majority of all the votes cast thereon at a general election; such law shall be published 
in full in at least one newspaper in each county of the state, if one be published therein, once each 
week, for four successive weeks next preceding such election. No debt shall be so created if the total 
indebtedness of the state, exclusive of the debts of the territory, and the several counties thereof, 
assumed by the state, would thereby be made to exceed one percent of the assessed valuation of all 
the property subject to taxation in the state as shown by the preceding general assessment. 

B. For the purposes of this section and Article 4, Section 29 of the constitution of New Mexico, 
a financing agreement entered into by the state for the leasing of a building or other real property 
with an option to purchase for a price that is reduced according to the payments made by the state 
pursuant to the financing agreement is not a debt if: 

(1). there is no legal obligation for the state to continue the lease from year to year or to 
purchase the real property; and 

(2) the agreement provides that the lease shall be terminated if sufficient appropriations 
are not available to meet the current lease payments. (As amended November 3, 1964 and Novem- 
ber 7, 2006.) 


The 2005 amendment, which was proposed by H.J.R. which funds were to be supplied by a fee of $2.50 upon 

9 (Laws 2005) and adopted at the general election by a each civil action filed in the state courts, did not constitute 

vote of 337,019 for and 142,568 against, added ", after a general obligation on the part of the state and were not 

"against" and before the period, and added Subsection B within the interdiction of this section. State ex rel. Capitol 

to permit lease purchase agreements. Addition Bldg. Comm'n v, Connelly, 1935-NMSC-045, 39 
Cross references. — For state indebtedness, see 6-12- N.M. 812, 46 P.2d 1097, 100 A.L.R. 878. 

1, 6-12-2 and 6-12-6 to 6-12-14 NMSA 1978, Single propositions required. — ae section re- 

quires that the legislature submit single bond proposi- 

ANNOTATIONS tions to the voters, Ryan v. Gonzales, 1992-NMSC-052, 


114 N.M. 346, 838 P.2d 963. 

"The betterment of the welfare of the people" is not a 
specified object that necessarily relates capital outlay 
projects to each other; and therefore proposition which 
lumped together objects with no commonality but welfare 
and which did not interrelate did not satisfy tests for com- 


"Debt" is used in this section in the same sense as in 
Section 12 of this article, as comprehending a debt pledg- 
ing for its repayment the general faith and credit of the 
state or municipality, and contemplating the levy of a gen- 
eral property tax as the source of funds with which to re- 
tire the debt. State ex rel, Capitol Addition Bldg. Comm'n 


0 monality sufficient to satisfy the constitutional purpose 
poh wl Peay pashedeaaibinidce eri seat aa of avoiding logrolling. Ryan v. Gonzales, 1992-NMSC-052, 
Bonds for capitol additions not included. — De- 114 N.M, 346, 838 P.2d 963. 


bentures authorized under Laws 1934 (S.S.), ch. 14 (re- Pacman iaean oon (eae for SrewoR. and 
pealed), to provide funds for the capitol addition building, operation of state office building. — Laws 1 he 
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62 (repealed), providing for erection and operation of 
state office building by the state office building commis- 
sion, which was authorized to issue debentures payable 
from rentals received from state agencies leasing space, 
was unconstitutional as creating a debt of the state in the 
constitutional sense, not specified in N.M. Const., art. IX, 
§ 7, which was not submitted for approval of electorate. 
Bryant v. State Office Bldg. Comm'n, 1941-NMSC-052, 46 
N.M. 58, 120 P.2d 452; State Office Bldg. Comm'n v. Tru- 
jillo, 1941-NMSC-051, 46 N.M. 29, 120 P.2d 434. 

Bonds of university not deemed obligations of 
state. — Bonds issued by the university of New Mexico 
under 21-7-15 to 21-7-25 NMSA 1978 are not obligations 
of the state; no provision for taxation to provide interest 
and sinking fund need be made and approval of voters 
is not necessary. The bonds are obligations of university. 
State v. Regents of Univ. of N.M., 1927-NMSC-047, 32 N.M, 
428, 258 P. 571. For statutory provisions relating to bonds 
and state educational institutions, see Chapter 6, Article 
13 and Chapter 21 NMSA 1978. 

Issuance of debentures in anticipation of pro- 
ceeds of gasoline tax, as authorized by Laws 1927, 
ch, 20 (repealed), did not constitute state borrowing or 
debt requiring a popular referendum. State v. Graham, 
1927-NMSC-066, 32 N.M. 485, 259 P. 623. 

Issuance in anticipation for construction and 
improvement of public highways. — Laws 1921, ch, 
153 (temporary), authorizing levy of taxes and issuance 
and sale of state debentures in anticipation of taxes, for 
construction and improvement of public highways, and 
to meet, dollar for dollar, allotments to the state of fed- 
eral funds under Federal Aid Road Act (23 U.S.C. §§ 101 
to 158) was validated by adoption of amendment to state 
constitution adding Section 16 to Article IX. Lopez v. State 
Hwy. Comm'n, 1921-NMSC-074, 27 N.M. 300, 201 P. 1050. 

This section was not violated by State Highway Bond 
Act (Laws 1912, ch. 58, now executed). Catron v. Marron, 
1914-NMSC-048, 19 N.M. 200, 142 P. 380. 

Laws 1949, ch. 42 (repealed), was excepted from popu- 
lar referendum, as highway debentures were evidences of 
public debts in sense words:"public debt" are used in N.M. 
Const., art. IV, § 1, relating to referendum on legislation. 
State ex rel, Linn v. Romero, 1949-NMSC-049, 53 N.M. 
402, 209 P.2d 179, 

See also notes to N.M. Const., art. IX, § 7. 

Bond issues. — This section does not apply to sever- 
ance tax bonds. 1991 Op. Att'y Gen. No. 91-01. 

When contraction of debt prohibited. — Where the 
purpose for which an agency proposes to contract a debt is 
not included in N.M. Const., art. IX, § 7, this section spe- 
cifically prohibits the contraction of the debt. 1957-58 Op. 
Att'y Gen, No, 58-228. 

Bonds for capitol additions. — Proposed debentures 
in Laws 1921, ch. 81 (now obsolete), relating to construc- 
tion of an addition to the capitol building at Santa Fe, 
were not an indebtedness of the state under this section. 
1921-22 Op, Att'y Gen. 21-2980. 


Sec. 9. [Use of borrowed funds. | 


CONSTITUTION OF THE STATE OF NEW MEXICO 


Art. IX, § 9 


Lease-purchase contract and installment. pur- 
chase agreement with right of termination consti- 
tutional, — A contract in the nature of a lease-purchase 
or installment purchase agreement, with a right of ter- 
mination by the lessee, used as a method of financing the 
possible purchase of personal property by public entities 
of the state is constitutional and does not constitute the 
creation of a debt. 1976 Op. Att'y Gen. No, 76-20. 

The mere fact that the state enters into a lease agree- 
ment with an option to purchase property in the future is 
not violative of this section. An option to purchase does 
not obligate the state to purchase the property; therefore 
there is no debt. 1975 Op. Att'y Gen. No. 75-15. 

Long-term lease of disposal site for radioactive 
waste no violation. — There would be no violation of this 
section if the environmental improvement agency entered 
into a license agreement with a regulated business which 
would obligate the state for the long-term lease of a disposal 
site or tailings pile. The fact that the problems inherent in the 
licensing of radioactive waste disposal sites may necessitate 
payments to the state to absorb the cost of maintaining the 
sites and that that cost may someday be borne by the state 
does not create a contract of debt out of what is essentially an 
exercise of police power. 1976 Op. Att'y Gen. No. 76-36. 

State highway debenture bonds, authorized by Laws 
1955, ch. 269 (64-26-59 to 64-26-65 1953 Comp.), are such 
general obligations of the state as to place them within the 
constitutional provisions pertaining to restrictions upon 
state indebtedness. 1959-60 Op. Att'y Gen. No. 60-56. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 72 Am. 
Jur. 2d States, Territories and Dependencies §§ 78, 80, 86. 

Employees, submission to voters of bond issue for the 
purpose of paying, as essential to its validity, 96 A.L.R. 
1204. 

Funding or refunding obligations as subject to condi- 
tions respecting approval by voters, 97 A.L.R, 442. 

Power of legislature to add to or make more onerous the 
conditions or limitations prescribed by constitution upon 
incurring public debts, 106 A.L.R. 231, 

Retroactive effect of laws, constitutional or statutory 
provision limiting state or municipal indebtedness or 
taxation or regulating issuance of bonds as affecting 
bonds or other obligations authorized but not delivered 
prior to adoption or effective date of the provision, 109 
A.L.R. 961, 

Revenue or other bonds not creating indebtedness as 
within constitutional or statutory requirement of prior 
approval by electors of issuance of bonds or incurring in- 
debtedness by municipality, 146 A.L.R. 604. 

Bond issue in excess of amount authorized by law, va- 
lidity of, within authorized debt, tax or voted limit, 175 
A.L.R. 823, 

Presumptions and burden of proof as to violation of or 
compliance with public debt limitation, 16 A,L.R.2d 515. 

Inclusion of tax-exempt property in determining value of 
taxable property for debt limit purposes, 30 A.L.R.2d 903. 

81A C.J.S, States §§ 213 to 222. 


Any money borrowed by the state, or any county, district or municipality thereof, shall be applied 
to the purpose for which it was obtained, or to repay such loan, and to no other purpose whatever. 


Comparable provisions. 
- VHT, § 11. 
Utah Const., art. XIV, § 5. 


ANNOTATIONS 


Section places limitation on use of funds bor- 
rowed by municipality whose utility system, together 
with the net revenues derived therefrom, is the sole 


Montana Const., art. 
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security therefor. Scott v. City of Truth or Consequences, 
1953-NMSC-100, 57 N.M. 688, 262 P.2d 780. 

Revenues derived from municipally owned and operated 
revenue producing enterprises, for the purchases or improve- 
ment of which the municipality shall have issued its bonds, 
may not be used for other corporate purposes so long as rights 
of bondholders are outstanding. Scott v. City of Truth or Con- 
sequences, 1953-NMSC-100, 57 N.M. 688, 262 P.2d 780, 
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Interest from investments deemed part of proceeds. 
— This section restricts the use of proceeds from general ob- 
ligation bonds to the purpose for which they were obtained 
or to repay the loan. Interest obtained from the investment 
of such proceeds is part of those proceeds. The constitution 
restricts the use of any accrued interest to the purpose for 
which the bonds were issued and to pay the principal and 
interest on the bonds. Any other purpose would be inconsis- 
tent with the constitution and contrary to general law and 
cannot be authorized by the home rule doctrine, N.M. Const., 
art. X, § 6D. State ex rel. Bd. of Cnty. Comm'rs v. Montoya, 
1978-NMSC-013, 91 N.M. 421, 575 P.2d 605. 

Interest from temporary investment not to be used 
for general operating expenses of city. — A city may 
not use the interest earned from the temporary investment 
of general obligation bond proceeds for general operating 
expenses of the city. Where there is no statute to the con- 
trary, the interest earned becomes part of the fund by whose 
investment it was produced, Thus, the interest must be de- 
posited in either the sinking fund (to repay the loan) or in 
the capital projects fund (to be used for purposes for which 
the proceeds were borrowed). 1976 Op. Att'y Gen. No. 76-16. 

Limitation on expenditure of obligation bond. — 
In addition to actual construction-related costs, the pro- 
ceeds of general obligation bond issues of a county may 
be expended only for the purchase of the construction site 
and for equipment which becomes an integral part of the 
building being constructed (i.e., fixtures) or which is of a 
permanent or nondepletable nature and reasonably nec- 
essary to the use of the building for its intended purpose 
(e.g., beds, mattresses and other permanent furnishings). 
1980 Op, Att'y Gen. No. 80-02. 

No authority to purchase building where bonds 
voted for new erection. — A town does not have au- 
thority to purchase, for municipal purposes, a building al- 
ready erected from the proceeds of a bond issue voted for 
the purpose of erecting such a building. 1953-54 Op. Att'y 
Gen. No. 54-5957. 

Building was altered or reconstructed to be new 
or different. — The power to become indebted to erect 
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a public building does not include the power to become 
indebted to purchase such a building, unless, in connec- 
tion with the purchase, the building is so altered or recon- 
structed as to amount to the erection of a new or different 
building. 1953-54 Op. Att'y Gen, No, 54-5957. 

Proceeds from utility bond sale not usable for 
flood control. — Because this constitutional provision 
prohibits a municipality from applying proceeds from the 
sale of municipal bonds for any purpose other than that 
specified in the bond resolution, a municipality may not 
use moneys obtained from the sale of utility bonds for 
other purposes, such as flood control projects. 1963-64 Op. 
Att'y Gen. No. 63-98. 

Bonds issued for airport other than the one speci- 
fied. — Where the legislature clearly and unambiguously 
authorized issuance of severance tax bonds to enlarge 
the facilities of an existing airport in Questa, those bonds 
could not be used for a new airport at a site different from 
the existing airport. 1988 Op. Att'y Gen. No. 88-46. 

Inapplicability of section to severance tax bonds. 
— This section does not apply to severance tax bonds. 
1991 Op. Att'y Gen. No. 91-01. 

Payment of salaries on authorized project not pro- 
hibited. — This section does not prohibit using proceeds 
of a bond issue to pay the salaries of payroll clerks, time- 
keepers or of all workers upon the proposed construction | 
of a county hospital for the construction of which a bond 
issue was authorized. 1951-52 Op, Att'y Gen. No. 51-5426. 

Disposition of surplus. — A surplus remaining in a 
trunk line sewer fund may not be expended for any other 
purpose, but may constitute a trust fund to repay bonds 
when due. 1925-26 Op. Att'y Gen. No. 26-3903. 

Care of sick and indigent persons. — It was held 
not compulsory on the part of a county to pay for the care 


‘of sick and indigent persons at St. Mary's hospital which 


was already the recipient of a state appropriation. 1929- 
30 Op. Att'y Gen. No. 29-82. 

Am. Jur. 2d, A.L.R. and C.J.S. references. 
Am, Jur. 2d Public Funds §§ 5, 36, 37, 39, 47. 

81A C,J.S. States $§ 204 to 206. 
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Sec. 10. [County indebtedness; restrictions. |] 


No county shall borrow money except for the following purposes: 
A. erecting, remodeling and making additions to necessary public buildings; 
B. constructing or repairing public roads and bridges and purchasing capital equipment 


for such projects; 


C. constructing or acquiring a system for supplying water, including the acquisition of wa- 
ter and water rights, necessary real estate or rights-of-way and easements; 
D. constructing or acquiring a sewer system, including the necessary real estate or rights- 


of-way and easements; 


E. constructing an airport or sanitary landfill, including the necessary real estate; 
F. acquiring necessary real estate for open space, open space trails and related areas and 


facilities; or 


G. the purchase of books and other library resources for libraries in the county. 

In such cases, indebtedness shall be incurred only after the proposition to create such debt has 
been submitted to the registered voters of the county and approved by a majority of those voting 
thereon. No bonds issued for such purpose shall run for more than fifty years. Provided, however, 
that no money derived from general obligation bonds issued and sold hereunder shall be used for 
maintaining existing buildings and, if so, such bonds shall be invalid. (As amended November 3, 
1964, November 2, 1982, November 8, 1988 and November 5, 1996.) 


227,580 against, added Subsection F and redesignated ex- 
isting Subsection F as Subsection G. 


The 1996 amendment, which was proposed by H.J.R. 
No. 18 (Laws 1996) and adopted at the general election 
held November 5, 1996, by a vote of 228,751 for and 
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The 1988 amendment, which was proposed by H.J.R. 
No. 10, § 2 (Laws 1988) and adopted at the general elec- 
tion held on November 8, 1988, by a vote of 228,519 for 
and 140,676 against, added Subsection F and substituted 
"registered voters" for "qualified electors" in the first sen- 
tence of the last paragraph. 

The 1982 amendment, which was proposed by H.J.R. 
No. 9 (Laws 1982), was adopted at the general election 
held on November 2, 1982, by a vote of 156,113 for and 
97,644 against, The amendment restructured the former 
language which had one undesignated paragraph con- 
taining three sentences into the present provisions. The 
former first sentence was broken to constitute the pres- 
ent first paragraph and first sentence of the second para- 
graph, while the former second and third sentences are 
now the second and third sentences of the present second 
paragraph. The amendment, in the present first para- 
graph, substituted "following purposes" for "purpose of" in 
the introductory language, deleted "or" and "and" at the 
end of Subdivisions A and B, respectively, and added Sub- 
divisions C to E. In the first sentence of the present second 
paragraph, the amendment inserted "indebtedness shall 
be incurred" and deleted "who paid a property tax therein 
during the preceding year" following "of the county." 

The 1964 amendment, which was proposed by S.J.R. 
No. 2 (Laws 1963) and adopted at the general election 
held on November 38, 1964, with a vote of 70,619 for and 
47,858 against, inserted "remodeling and making addi- 
tions to" following "erecting" near the beginning of the 
first sentence, substituted "has" for "shall have" preceding 
"been submitted" near the middle of the first sentence and 
added the proviso, 

Compiler's notes. — Section 4-49-1 NMSA 1978, 
based upon the adoption of the amendment to this section 
proposed by S.J.R. No. 2 (Laws 1963), took effect when 
this amendment was adopted November 3, 1964: 

An amendment to this section proposed by H.J.R. No.’7 
(Laws 1991), which would have inserted "repairing" fol- 
lowing "remodeling" in Subsection A, was submitted to 
the people at the general election held on November 3, 
1992. It was defeated by a vote of 225,749 for and 246,366 
against. 

An amendment proposed by H.J.R. No. 9, (Laws 1993), 
which would have added a new Subsection F providing 
for acquiring real estate for open space and other public 
purposes and redesignating the existing Subsection F as 
Subsection G, was submitted to the people at the general 
election held on November 8, 1994. It was defeated by a 
vote of 192,861 for and 210,001 against. 

Cross references, — For bonds for county courthouses, 
see 4-49-1 to 4-49-21 NMSA 1978. 

Comparable provisions. — Idaho Const., art. VIII, § 3. 

Utah Const., art. XIV, §§ 3, 4, 7. 

Wyoming Const., art. XVI, §§ 3, 4. 


ANNOTATIONS 


I. GENERAL CONSIDERATION. 
II. PURPOSES OF INDEBTEDNESS, 
Ill. PROCEDURE. 


I, GENERAL CONSIDERATION. 


Intent of section. — Framers of constitution were 
thinking of a debt repayment from proceeds of property 
tax levy against the general assessment rolls, and the 
debt whose creation is prohibited or limited is one pledg- 
ing the general faith and credit of the subdivision, with 
a consequent right in the holders of such indebtedness 
to look to the general taxing power to satisfy the debt. 
State ex rel. Capitol Addition Bldg. Comm'n v. Connelly, 
1935-NMSC-045, 39 N.M, 312, 46 P.2d 1097, 100 A.L.R. 
878. 
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Section is not self-executing, and therefore, coun- 
ties, when proceeding to issue bonds for courthouse and 
jail purposes, must proceed according to the general laws 
provided in such cases. State ex rel. Haas v. Board of 
Comm'rs, 1927-NMSC-080, 32 N.M. 309, 259 P. 37. 

De Baca County Act (Laws 1917, ch. 11, § 17) (now ob- 
solete), authorizing a bond issue for courthouse and jail 
purposes, was inoperative since it did not direct county 
to proceed in accord with general law. State ex rel. Haas 
v. Board of Comm'rs, 1927-NMSC-030, 32 N.M. 309, 259 
P37, 

Section 4-11-38 NMSA 1978 authorized Harding 
county, created thereby, to issue bonds for courthouse 
and jail purposes without submission to a vote of the 
people as required by this section. Martinez v. Gallegos, 
1922-NMSC-053, 28 N.M. 170, 210 P. 575, 

No applicability to liability of new county to 
parent county. — This section has no application to 
right of legislature, in creation of a new county, to fix 
liability of new county to parent county, and to require 
new county to issue bonds therefor. Staté ex rel. Perea v. 
Board of Comm'rs, 1919-NMSC-030, 25 N.M. 338, 182 
P. 865. 

No applicability when debt payable from special 
funds. — The limitation contained in this section, pro- 
hibiting a county from incurring an indebtedness without 
first submitting the question of the indebtedness to a vote 
of the electorate, does not apply when the obligation is 
payable solely from a special fund or funds and the county 
has not pledged its general full faith and credit, Bolton v. 
Board of Cnty, Comm'rs, 1994-NMCA-167, 119 N.M. 355, 
890 P.2d 808, cert. denied, 119 N.M, 311, 889 P2d 1238 
(1995). 

Debt limitations applicable only to specified gov- 
ernmental subdivisions. — When Sections 10, 11, 12 
and 13 of Article IX of the constitution are considered to- 
gether, it appears that its framers intended to apply debt 
limitations only to the specified governmental subdivi- 
sions and to leave to the sound discretion of the legisla- 
ture whether to limit other government agencies created 
by the legislature. Albuquerque Metro. Arroyo Flood Con- 
trol Auth. v. Swinburne, 1964-NMSC-206, 74.N.M, 487, 
394 P.2d 998. PaaS 

Special taxing district held not to create debt. 
— If legislature lawfully created a special taxing dis- 
trict, embracing territory within one county, for purpose 
of raising funds for improvement of portion of a new 
state road therein, then anticipation of revenue raised - 
by such tax would not create a debt against the county 
in violation of this section, but simply a debt of taxpay- 
ers within such special district repayable out of proceeds 
of special tax. Borrowdale v. Board of Cnty. Comm'rs, 
1915-NMSC-093, 23 N.M. 1, 163 P. 721, 1917E L.R.A. 456 
(1916). 

A "debt" in the constitutional sense is an uncondi- 
tional obligation, Allstate Leasing Corp. v. Board of County 
Comm'rs, 450 F.2d 26 (10th Cir, 1971). 

Leasing of chattels not "debt". — The leasing of chat- 
tels by a municipality has been held to be a "contingent" 
obligation and, as such, not a "debt" as is prohibited un- 
der this section, Allstate Leasing Corp. v. Board of Cnty. 
Comm'rs, 450 F.2d 26 (10th Cir, 1971). 

Lease-purchase agreements. — If an option price re- 
quired to be paid by a county is nominal or nonexistent, 
a purported lease may be treated as a sale, creating the 
type of future economic commitment. that requires the 
arrangement be approved by the voters, pursuant to this 
provision, Montano v. Gabaldon, 1989-NMSC-001, 108 
N.M. 94, 766 P.2d 1328. 

Lease with option to purchase agreement requiring 
county to make semi-annual payments, denominated 
as rent, for the use of a new facility to be built by a pri- 
vate contractor on county-owned land was in essence an 
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installment-purchase agreement, and such lease created 
indebtedness within the meaning of this provision. Mon- 
tano v, Gabaldon, 1989-NMSC-001, 108 N.M. 94, 766 P.2d 
1328. 


II. PURPOSES OF INDEBTEDNESS. 


Words "no county shall borrow money except for 
the purpose (specified)" as used in this section are clear 
enough in their meaning to exclude the purchase of voting 
machines by pledging the general faith and credit of the 
county. Shoup Voting Mach. Corp. v. Board of Comm'rs, 
1953-NMSC-032, 57 N.M. 196, 256 P.2d 1068. 

A board of county commissioners cannot bind the 
county by the creation of a debt for the payment of which 
it has no power to pledge the county's credit. Shoup Vot- 
ing Mach. Corp. v. Board of Comm'rs, 19538-NMSC-0382, 57 
N.M. 196, 256 P.2d 1068. 

A board of county commissioners could not carry out 
the provisions of Laws 1951, ch. 192 (repealed), autho- 
rizing the purchase of voting machines to be paid for 
in annual installments over not more than 10 years, 
without incurring an indebtedness which is forbid- 
den by the constitution. Shoup Voting Mach. Corp. v. 
Board of Comm'rs, 1953-NMSC- 032,57 N.M. 196, 256 
P.2d 1068. 

Word "necessary" eonettieds — As used in this sec- 
tion, "necessary" is construed, not as meaning "indispens- 
able," but as synonymous with "needful". Hutcheson v. 
Atherton, 1940-NMSC-001, 44 N.M. 144, 99 P.2d 462. 

Coronado memorial buildings not "necessary 
public buildings". — Laws 1939, ch. 149, authorizing 
county bond issues to be employed in constructing public 
auditoriums in fulfillment of legislative authorization to 
counties to co-operate with the New Mexico Fourth Cen- 
tennial Coronado Corporation in conducting expositions 
commemorative of the four hundredth anniversary of the 
arrival in New Mexico in 1540 of Francisco Vasquez de 
Coronado, could not be sustained as authorizing necessary 
public buildings. Hutcheson v. Atherton, 1940-NMSC-001, 
44.N.M. 144, 99 P.2d 462. 

Juvenile detention home is a "necessary public 
building". 
class was a necessary public building within this section. 
Hutcheson v, Atherton, 1940-NMSC-001, 44 N.M. 144, 99 
P.2d 462. 

Legislative classification of juvenile detention homes 
for first class counties as necessary public buildings is en- 
titled to great weight when question comes to court for 
determination. Hutcheson v. Atherton, 1940-NMSC-001, 
44 N.M. 144, 99 P.2d 462. 

Erection of school buildings. — Fact that one provi- 
sion of the constitution authorizes school districts to buy a 
site upon which to erect school buildings, being thus more 
specific than another section, does not necessarily estab- 
lish an intent to limit use of funds provided for under the 
other section to the erection of a bare building without 
site or equipment. Board of Cnty. Comm'rs v. McCulloh, 
1948-NMSC-028, 52 N.M. 210, 195 P.2d 1005. 


county from issuing bonds for purpose of remodeling a 
courthouse, Board of Comm'rs v. State, 1939-NMSC-031, 
43 N.M. 409, 94 P.2d 515 (decided prior to 1964 amend- 
ment). 


III. PROCEDURE. 


Bonds for construction of buildings on removal 
of county seat may not be issued until county commis- 
sioners have complied with constitutional requirements. 
Orchard v. Board of Comm'rs, 1988-NMSC-011, 42 N.M. 
172, 76 P.2d 41, 

Anticipation of tax levies no violation. — Laws 
1921, ch. 48, § 17 (temporary), providing for certificates 
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of indebtedness to anticipate tax levies of a newly created 
county, did not violate this section. State v. Southern Pac. 
Co,, 1929-NMSC-027, 34 N.M, 306, 281 P, 29. 

Bases for bond question before voters. — A road 
bond question may be placed before the voters either by 
special election on petition of voters under 67-6-3 NMSA 
1978 or at a general election by resolution of the board 
of county commissioners under this section. State ex rel. 
Board of Cnty. Comm'rs v. Jones, 1984-NMSC-087, 101 
N.M. 660, 687 P.2d 95. 

Duty to call election. — Board of county commission- 
ers is under a legal obligation to call an election only when 
a petition is presented which meets all of the prescribed 
constitutional and statutory requirements, and any ef- 
forts on their part to reframe the petition to read in a legal 
manner would be ineffective since the petition must be in 
legal form at the moment it is presented to them. Kiddy v. 
Board of County Comm'rs, 1958-NMSC-023, 57 N.M. 145, 
255 P.2d 678. 

Mandamus was properly refused where there was 
an unsettled judicial question as to whether board of 
county commissioners had been presented with a pe- 
tition which called for a single or a dual proposition. 
Kiddy v. Board of Cnty. Comm'rs, 1953-NMSC-028, 57 
N.M. 145, 255 P.2d 678. 

Variance between notice and actual use fatal. 
— Bond issue for erection of courthouse and jail was 
void where notice of election had stated the bond issue 
to be for erecting, remodeling and repairing the exist- 
ing courthouse. There must be a substantial compliance 
with the constitution. Tom v. Board of Cnty. Comm'rs, 
1939-NMSC-030, 43.N.M, 292, 92 P.2d 167. 

Propositions. — Proposals on two or more proposi- 
tions may be submitted at same election and on same 
ballot, but each one must stand alone so that voters may 
have opportunity to express their choice independently 
upon each proposition, Carper v. Board of Cnty. Comm' rs, 
1953-NMSC-022, 57 N.M. 187, 255 P.2d 673. 

Over-all test as to whether proposal to build several 
county buildings constitutes one or more propositions 
"is the existence of a natural relationship between the 
various structures or objects united in one proposition so 
that they form but one rounded whole". Carper v. Board 
of Cnty. Comm'rs, 1953-NMSC-022, 57 N.M. 187, 255 
P.2d 673. 

Petition, under law providing for building of court- 
houses, jails and bridges, asking for a vote upon bond is- 
sues for courthouse and jail, designated separately, did not 
authorize submission by ballot as a joint proposition, and 
an election at which the ballot submitted a single proposi- 
tion, for or against "courthouse and jail bonds", was void. 
Dickinson v. Board of Comm'rs, 1929-NMSC-077, 34 N.M. 
387, 281 P. 33. 

Proposal to build two hospitals with isolation wards 
within same county, 35 miles apart, illegally joined two 
propositions and was properly disapproved by board of 
county commissioners. Kiddy v. Board of Cnty. Comm'rs, 
1953-NMSC-023, 57 N.M. 145, 255 P.2d 678; Carper v. 
Board of County Comm'rs, 19538-NMSC-022, 57 N.M. 1387, 
255 P.2d 673, 

The language of Laws 1947, ch. 148, § 4 (4-48B-6 NMSA 
1978) leaves no doubt that the legislature regarded the 
construction of each hospital, with or without an isolation 
ward, as a separate and independent proposition. Carper 
v. Board of Cnty. Comm'rs, 19538-NMSC-022, 57 ae 137, 
255 P.2d 673. 

Lease-purchase agreements. — Despite the lan- 
guage of 6-6-12 NMSA 1978, certain lease purchase 
agreements may constitute the creation of "debt" within 
N.M. Const., art. IX, §§ 10, 11 and 12. 1969 Op. Att'y Gen. 
No. 69-39. 

A contract in the eva of a lease-purchase or install- 
ment purchase agreement, with a right of termination by 
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the lessee, used as a method of financing the possible pur- 
chase of personal property by public entities of the state 
is constitutional and does not constitute the creation of a 
debt. 1976 Op. Att'y Gen. No. 76-20. 

It is not necessary that ballots used have con- 
cealed number. 1937-38 Op. Att'y Gen. No. 38-2013. 

Issuance of bonds. — When a city and a county build 
a hospital jointly, they must issue their respective bonds 
separately. 1947-48 Op. Att'y Gen. No, 47-5071. 

Section relates to debt-contracting powers of 
counties, and provides that none can be contracted ex- 
cept after the proposition has been approved by a major- 
ity of the people voting thereon. 1933-34 Op. Att'y Gen. 
No. 33-656. 

Section is a limitation on, and not a grant of, power 
to issue bonds. Board of Comm'rs v. State, 48 N.M. 409, 94 
P.2d 515 (1939); 1980 Op. Att'y Gen. No. 80-02. 

Enumeration of buildings by legislature. — While 
it is clear that the legislature cannot declare, carte 
blanche, any possible class of buildings as necessary, with- 
out violating this section, it certainly can declare certain 
other buildings other than those now enumerated as nec- 
essary. 1959-60 Op. Att'y Gen. No, 60-45. 

Limitation on expenditure of obligation bonds. 
In addition to actual construction-related costs, the pro- 
ceeds of general obligation bond issues of a county may 
be expended only for the purchase of the construction site 
and for equipment which becomes an integral part of the 
building being constructed (i.e., fixtures) or which is of a 
permanent or nondepletable nature:and reasonably nec- 
essary to the use of the building for its intended purpose 
(e.g., beds, mattresses and other permanent furnishings), 
1980 Op. Att'y Gen. No. 80-02. 

Bonds for remodeling. — An issuance of bonds by a 
county for the purpose of "remodeling" an old hospital was 
violative of this section. 1953-54 Op. Att'y Gen. No. 53- 
5678 (opinion rendered prior to 1964 amendment). 

Effect of 1964 amendment. — This section was 
amended effective November 3, 1964, for the purpose of 
permitting bond moneys to be used for the purpose of re- 
modeling and making additions to necessary public build- 
ings. Prior to the amendment the county was limited, 
insofar as public buildings were concerned, to the use of 
bond moneys for the purpose of erecting necessary public 
buildings, 1966 Op. Att'y Gen. No. 66-01. 

The 1964 amendment also added the proviso at the end 
of the section, which is designed to put the county on no- 
tice as to what it cannot do with bond moneys, and does 
not invalidate bonds in the hands of the bondholders, The 
purpose for which the bond moneys are to be used must 
be set out in the resolution and publication thereof, and if 
one such specified purpose is maintaining existing build- 
ings, the bonds shall be invalidated at that point and can- 
not be issued even if a buyer has been selected. 1966 Op. 
Att'y Gen. No. 66-01. 

Section inapplicable to revenue bonds repayable 
from special retirement fund. — This constitutional 
provision has been interpreted to pertain exclusively to 
general obligation bonds which are retired by funds re- 
sulting from the levy of a general property tax and not to 
revenue bonds which are repayable from a special fund 
created for their retirement. 1978 Op. Att'y Gen. No: 78- 
15. 

Anticipation of tax levies. — The provisions of Laws 
1929 (S.S.), ch. 1 (temporary), relating to the issuance of 
debentures by the state highway commission (state trans- 
portation commission) to anticipate the collection of tax 
levies, do not violate this section. 1929-30 Op. Att'y. Gen. 
No, 29-106. 

Definition of "lease-purchase arrangement” is oe 
valid. 
NMSA 1978, which equates a lease-purchase Paes a 
with "any debt" incurred for the acquisition of educational 
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technology equipment, improperly expands the exception 
for lease-purchase arrangements under Subsection C of 
Section 11 of Article IX of the constitution of New Mexico 
beyond what the drafters intended and is invalid. 2008 
Op. Att'y Gen. No. 08-01. 

Employment contract between county board and 
county manager. — Employment contract between 
board of county commissioners and county manager, while 
not in violation of the Bateman Act (6-6-11 NMSA 1978 
et:seq.), which was enacted to require municipalities to 
live within their annual incomes, was nonetheless void 
because it created an unconstitutional debt of the county 
and was an illegal attempt to bind future boards, 1988 Op. 
Att'y Gen. No. 88-67. 

Proposition to create debt to be submitted to 
vote. — The board of county commissioners cannot mort- 
gage old courthouse and jail to raise funds to buy equip- 
ment for new courthouse, for county cannot borrow money 
except where proposition to create debt is submitted to 
qualified electors of county who paid property tax in prior 
year and with approval of majority voting thereon, 1935- 
36 Op. Att'y Gen. No. 36-1447. 

Necessity of notice. — The constitutional provisions 
of this section, although not specifying the exact proce- 
dure for conducting an election upon a bond issue, do im- 
ply (by reference) proper notice to the voters before the 
election. 1953-54 Op. Att'y Gen. No. 53-5656. 

Variance between notice and actual use fatal. — 
Under the laws of the state of New Mexico, which require 
a specific procedure for notice of an election and holding of 
an election on a bond issue, any variance between the no- 
tice and the actual use of the funds would be fatal. 1953- 
54 Op. Att'y Gen. No. 53-5656. 

The laws of this state require a specific procedure for 
notice and holding of an election on a bond issue, and any 
variance between the notice and the actual use of the 
funds would be fatal; it would prohibit splitting of the pro- 
ceeds of bond sums by erecting one hospital for the osteo- 
paths and another for the M.D.'s where that was not set 
forth in the notice. 1953-54 Op. Att'y Gen. No. 53-5656. 

Conducting of election, — There being no constitu- 
tional inhibition against the use of one box for deposit- 
ing ballots on the county bond proposition and other or- 
dinary ballots cast at the general election, in the absence 
of a statutory restriction, the two types of ballots may be 
deposited in the same ballot box. And as to county fair 
bonds, no such statutory restriction exists, 1955-56 Op. 
Att'y Gen. No. 56-6524. 

Law reviews. For comment, "The Last Bastion 
Crumbles: All Property Restrictions on Franchise Are Un- 
constitutional," see 1 N.M. L. Rev. 403 (1971). 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 56 Am, 
Jur. 2d Municipal Corporations, Counties and Other Po- 
litical Subdivisions §§ 167 to 178; 64. Am, Jur. 2d Public 
Securities and Obligations §§ 50, 54, 65. 

Lease of property by municipality or other political 
subdivision, with option to purchase same, as evasion of 
constitutional or statutory limitation of indebtedness, 71 
A.L.R. 1318, 145 A.L.R. 1362. 

Pledge or appropriation of revenue from utility or other 
property in payment therefor as indebtedness within con- 
stitutional or statutory indebtedness of municipality or 
other political subdivision, 72 A.L.R. 687, 96 A.L.R. 1385, 
146 A.L.R. 328. 

Obligation to meet which money is appropriated at time 
of its creation as indebtedness within limitation, 92 A.L.R. 
1299, 184 A.L.R. 1399. 

Constitutional or statutory debt limit as affected by ex- 
istence of separate political units with identical or over- 
lapping boundaries, 94 A.L.R. 818. 

Liability for tort or judgment based on tort as within 
constitutional or statutory limitation on municipal indebt- 
edness or tax rate for municipal purposes, 94 A.L.R. 937. 
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Allowance to contractor for extras in accordance with 
provisions of contract made before debt limit was reached 
as creation of indebtedness within meaning of debt limit 
provisions, 96 A.L.R. 397. 

Funding or refunding obligations as subject to condi- 
tions respecting limitation of indebtedness or approval of 
voters, 97 A.L.R, 442. 

Limitation on power to tax as limitation on power to 
incur indebtedness, 97 A.L.R.1103, | 

Liability imposed by reason of benefits from improve- 
ment made by independent public unit as debt within 
meaning of debt limitation, 98 A.L.R. 749. 

Interest on indebtedness as part of debt within consti- 
tutional or statutory debt limitation, 100 A.L.R. 610. 

Obligation payable from special fund created by fees, 
penalties or excise taxes as within debt limit, 100 A.L.R. 
900. 

Limitation of rauiENoael indebtedness as affected by 
combination or merger of'two or more municipalities, 103 
A.L.R. 154. 

Installments payable under continuing service contract 
as present indebtedness within organic limitation of mu- 
nicipal indebtedness, 103 A.L.R. 1160, 

Municipal debt limit as affected by obligations to mu- 
nicipality, 105 A.L.R. 687. 

Power of legislature to add to or make more onerous the 
conditions or limitations prescribed by constitution upon 
incurring public debts, 106 A.L.R. 231. 

Constitutional or statutory provision limiting state or 
municipal indebtedness or taxation or regulating issuance 
of bonds as affecting bonds or other obligations authorized 


but not delivered prior to adoption or effective date of the. 


provision, 109 A.L.R. 961. 
Exception regarding "emergency," "urgency," etc., within 
statute or charter forbidding municipal corporation to 
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expend money or incur indebtedness in absence, or in ex- 
cess, of appropriation, 111 A.L.R. 703. 

Aggregate of rent for entire period of lease of property 
to municipality as present indebtedness for purposes of 
condition of incurring, or limitation of amount of, munici- 
pal debt, 112 A.L.R. 278. 

What are "necessary expenses" within exception in con- 
stitutional or statutory provision requiring vote of people 
to authorize contracting of debt by municipality, county or 
other political body, or limiting amount of such indebted- 
ness, 113 A.L.R. 1202. 

Right of municipality to invoke constitutional provi- 
sions against acts of state legislature, 116 A.L.R. 1087. 

Actual levy or permissible maximum levy of taxes as 
determining limit of indebtedness of municipality, county 
or other political unit, under statute or constitutional pro- 
vision limiting indebtedness with reference to income or 
revenue, 122 A.L.R. 330. 

Bxisting sinking fund as a factor in determining 
whether indebtedness or proposed indebtedness of mu- 
nicipality or other political subdivision exceeds constitu- 
tional or statutory limit, 125 A.L.R. 1393. 

Structures; inclusion of several structures or units as 
affecting validity of submission of proposition to voters at 
bond election, 4 A.L.R.2d 617. 

Presumptions and burden of proof as to violation of or 
compliance with public debt limitation, 16 A.L.R.2d 515. 

Inclusion of tax-exempt property in determining value 
of taxable property for debt limit purposes, 30 A.L.R.2d 
903, 

Validity of governmental borrowing or expenditure 
for purposes of acquiring, maintaining or improving sta- 
dium for use of professional athletic team, 67 A.L.R.3d 
1186. 

20 C.J.S, Counties §§ 185 to 192. 


Sec. 11. [School district indebtedness; restrictions. | 


A. Except as provided in Subsection C of this section, no school district shall borrow money 
except for the purpose of erecting, remodeling, making additions to and furnishing school build- 
ings or purchasing or improving school grounds or any combination of these purposes, and in such 
cases only when the proposition to create the debt has been submitted to a vote of such qualified 
electors of the district as are owners of real estate within the school district and a majority of those 
voting on the question has voted in favor of creating such debt. 

B. No school district shall ever become indebted in an amount exceeding six percent on the 
assessed valuation of the taxable property within the school district as shown by the preceding 
general assessment. 

C. Aschool district may create a debt by entering into a lease-purchase arrangement to acquire 
education technology equipment without submitting the proposition to a vote of the qualified elec- 
tors of the district, but:any debt created is subject to the limitation of Subsection B of this section. 

D. For the purposes of this section, a financing agreement entered into by a school district or a 
charter school for the leasing of a building or other real property with an option to purchase for a 
price that is reduced according to the payments made by the school district or charter school pur- 
suant to the financing agreement is not a debt if: 

(1) there is no legal obligation for the school district or charter school to continue the lease 
from year to year or to purchase the real property; and 

(2) the agreement provides that the lease shall be terminated if sufficient money is not 
available to meet the current lease payments. (As amended September 19, 1933, ra a 28, 
1965, November 5, 1996 and November 7, 2006.) 


cee references. — For qualifications of voters, see 
N.M. Const,, art. VII, § 1, 

For propriety of refunding bonds, see N.M. Const., art. 
IX, § 15. 


For provision limiting local government expenditures to 
income, see 6-6-11 NMSA 1978. 

For exemptions from expenditure limitation, see 6-6-12 
NMSA 1978, 
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For the Education Technology Equipment Act, see 6- 
15A-1 NMSA 1978 et seq. 

For voter qualifications and procedures in school bond 
elections, see 22-18-2 NMSA 1978. 

For requirement that voters be registered, see 22-18-4 
NMSA 1978. 

Comparable provisions, — Idaho Const., art. VIII, § 3. 

Utah Const., art. XTV, §§ 3, 4. 

The 1933 amendment, which was proposed by S.J.R. 
No. 7 (Laws 1933) and adopted at a special election held on 
September 19, 1933, with a vote of 44,862 for and 21,783 
against, amended the first sentence of this section which 
formerly read: "No school district shall borrow money, 
except for the purpose of erecting and furnishing school 
buildings or purchasing school grounds, and in such cases 
only when the proposition to create the debt shall have 
been submitted to the qualified electors of the district, and 
approved by a majority of those voting thereon." 

The 1965 amendment, which was proposed by S.J.R. 
No. 3 (Laws 1965) and adopted at a special election held on 
September 28, 1965, with a vote of 33,768 for and 17,287 
against, amended this section which formerly read: "No 
school district shall borrow money, except for the purpose 
of erecting and furnishing school buildings or purchasing 
school grounds, and in such cases only when the proposi- 
tion to create the debt shall have been submitted to a vote 
of such qualified electors of the district as are owners of 
real estate within such school district, and a majority of 
those voting on the question shall have voted in favor of 
creating such debt. No school district shall ever become 
indebted in an amount exceeding six per centum on the as- 
sessed valuation of the taxable property within such school 
district, as shown by the preceding general assessment." 

The 1996 amendment, which was proposed by S.J.R. 
No. 1 (Laws 1996) and adopted at the general election 
held November 5, 1996, by a vote of 238,126 for and 
230,850 against, divided the section into subsections, 
added "Except as provided in Subsection C of this section" 
and made a stylistic change in Subsection A, and added 
Subsection C. 

The 2005 amendment, which was proposed by H.J.R. 
9 (Laws 2005) was adopted at the general election held 
November 7, 2006, by a vote of 837,019 for and 142,568 
against, added ", after "against" and before the period, 
and added Subsection B to permit lease purchase agree- 
ments. 


ANNOTATIONS 


I. GENERAL CONSIDERATION, 
Il, VOTER QUALIFICATIONS, 
A. IN GENERAL. 
B, REAL ESTATE OWNERSHIP REQUIRE- 
MENT, 
Ill, ELECTION PROCEDURES. 


I, GENERAL CONSIDERATION. 


"Debt" construed. — Framers of constitution consid- 
ered a "debt," as used in this section and others in this ar- 
ticle, as one repayable upon proceeds of property tax levy 
against general assessment rolls, so that a debt whose cre- 
ation is thereby prohibited, or whose amount is limited, is 
one pledging general faith and credit of subdivision, with 
a consequent right in holders of such indebtedness to look 
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to general taxing power for payment. State ex rel. Capitol : 


Addition Bldg. Comm'n v. Connelly, 1985-NMSC-045, 39 
N.M. 312, 46 P.2d 1097, 100 A.L.R. 878. 

Debt limitations applicable only to specified gov- 
ernmental subdivisions. — When Sections 10, 11, 12 
and 13 of Article IX of the constitution are considered to- 
gether, it appears that its framers intended to apply debt 
limitations only to the specified governmental subdivi- 
sions and to leave to the sound discretion of the legisla- 
ture whether to limit other government agencies created 
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by the legislature. Albuquerque Metro. Arroyo Flood Con- 
trol Auth. v. Swinburne, 1964-NMSC-206, 74 N.M. 487, 
394 P.2d 998. 

Securities irregularly issued. — Where certificates 
of indebtedness of a school district had been issued ir- 
regularly and not in compliance with this section or stat- 
ute under which they were issued, and the proceeds had © 
gone into the construction of school buildings, or had been 
partially unaccounted for and misappropriated, bona fide 
holders of certificates were entitled to have buildings ap- 
plied to their benefit, since the issuance was not of itself 
illegal. Shaw v. Board of Educ., 19384-NMSC-031, 38 N.M. 
298, 31 P.2d 993. 

School Leasing Law held unconstitutional. — 
School Leasing Law (77-17-1 to 77-17-14, 1953. Comp., 
since repealed) was unconstitutional, since it was simply 
an effort by indirection to avoid the provisions of this sec- 
tion, relating to six percent debt limit placed on school 
districts. McKinley v, Alamogordo Mun, Sch. Dist. Auth., - 
1969-NMSC-086, 81 N.M. 196, 465 P.2d 79. 


IT, VOTER QUALIFICATIONS. 
A. IN GENERAL. 


"Qualified electors" construed. — When framers of 
constitution used term "qualified electors of the district" 
in this section, they referred to the class of persons there- 
tofore made qualified electors of the school district at all 
school elections, and by N.M. Const., art. VII, § 1, women 
were so qualified. Klutts v. Jones, 1915-NMSC-035, 20 
N.M. 280, 148 P, 494. 


B, REAL ESTATE OWNERSHIP REQUIREMENT. 


Real estate ownership requirement unconstitu- 
tional, — Notwithstanding our emphatic disagreement 
with the United States supreme court majority, City of 
Phoenix v. Kolodziejski, 399 U.S. 204, 90 S, Ct. 1990, 26 L. 
Ed, 2d 523 (1970), renders this section inoperable insofar 
as it requires that only real property owners be permitted 
to vote in school bond elections. Board of Educ. v. Maloney, 
1970-NMSC-146, 82 N.M. 167, 477 P.2d 605. 

Compelling state interest standard. — As long as 
election in question is not one of special interest, any 
classification restricting franchise on grounds other than 
residence, age and citizenship cannot stand unless district 
or state can demonstrate that the classification serves a 
compelling state interest. Hill v. Stone, 421 U.S, 289, 95 S. 


Ct. 1637, 44 L, Ed. 2d 172 (1975). 


The state of New Mexico had no compelling interest in 
the exclusion of Navajo reservation residents from district 
bond election and properly included them since the par- 
ents of the children who live on the reservation have a dis- 
tinct interest in district affairs. Prince v. Board of Educ., 
1975-NMSC-068, 88 N.M. 548, 543 P.2d 1176. ' 

Implementing statute unconstitutional. — Sec- 
tion 22-18-2 NMSA 1978, which implements this section, 
conflicts with equal protection clause of the United States 
constitution, insofar as it restricts franchise in school 
district bond elections to real estate owners or to those 
who have paid a property tax on property in the school 
district for the preceding year. Prince v. Board of Educ., 
1975-NMSC-068, 88 N.M. 548, 543 P.2d 1176. 

Generally. — There are two reasons for the real estate 
ownership provision: (1) to insure that the persons vot- 
ing are relatively permanent members of the community 
whose schools would be affected; and (2) to allow those 
upon whom the tax burden would fall to make the deci- 
sion which would raise taxes, Gomez v. Board of Educ., 
1966-NMSC-095, 76 N.M. 305, 414 P.2d 522. 

Bona fide ownership required. — In order to qual- 
ify to vote in a school bond referendum, a person must 
be a bona fide owner of real estate within such school 
district. Grantees of small tracts of land conveyed for no 
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consideration four days before the election by means of 
quitclaim deeds given for the purpose of qualifying grant- 
ees to vote in school bond election are not bona fide own- 
ers of real estate within the meaning of this constitutional 
provision. Gomez v, Board of Educ., 1966-NMSC-095, 76 
N.M. 305, 414 P.2d 522. 


IIT, ELECTION PROCEDURES. 


Essential procedures for obtaining bond issue. 
— In obtaining funds by issuing bonds for erecting public 
buildings, there must be notice to the interested electorate, 
of the purpose for which the funds are to be used, which 
purpose must be authorized by law, and not be within the 
inhibition of the constitution; and the electorate must be 
given an opportunity to approve or disapprove the issu- 
ance of the bonds, at an election held for that purpose. 
Board of Educ. v. Robinson, 1953-NMSC-055, 57 N.M. 445, 
259 P.2d 1028. 

Words to be used. — Under this section, the resolu- 
tion, notice and ballot need not include the exact words 
as stated in the constitution, but certainly the words used 
cannot be so broad that, in effect, the electorate is not ad- 
vised of the actual purpose of the attempt to secure funds. 
Board of Educ. v. Hartley, 1964-NMSC-204, 74 N.M. 469, 
894 P.2d 985. , 

Language "for school purposes", with no other 
qualification, is too broad and therefore violates this 
section, because such language does not sufficiently ap- 
prise the voter of the exact purpose for which the election 
was held. Board of Educ. v. Hartley, 1964-NMSC-204, 74 
N.M. 469, 394 P.2d 985. 

Referendum improper where one of proposed 
uses unconstitutional. — Where electorate was asked 
to vote upon the question of money for: (1) erecting and 
furnishing a school building, which was within the con- 
stitution, and (2) improvement of school buildings and 
grounds which were without the constitution, the duality 
of the questions presented denied the voters the right of 
free expression in a referendum on the single valid ques- 
tion embraced in the submission. Board of Educ. v. Robin- 
son, 1953-NMSC-055, 57 N.M. 445, 259 P.2d 1028. 

Statements of school district officials regarding 
the use of bond proceeds. — A school district is re- 
quired to use bond funds for the purposes specified in the 
resolution passed by the local school board for issuing the 
bonds, the notice of election on the bond issuance, and in 
the question posed on the ballot. The district is not bound 
by the statements and representations of district officials 
or employees regarding the use of bond proceeds that are 
not reflected in the resolution, notice and bond question. 
2010 Op. Att'y Gen. No. 10-04. 

Dormitories not school buildings. — While the bal- 
ance of a building fund may be used for repairs for school 
buildings, dormitories for public schools are not school 
buildings, and such buildings are not authorized. 1919-20 
Op. Att'y Gen. No. 19-2328. 

Newly acquired territory should not be taxed for 
the bonded indebtedness of the original school district. 
1921-22 Op. Att'y Gen. No, 22-3477. 

Use of leases. — A school district cannot procure a 
loan from the federal government to erect school building, 
community house and gymnasium under Public Works 
Act by bond issue to be paid out of proceeds of taxation 
or revenue from such building, nor by a mortgage on it, 
but may do so by a lease of it to the governmental agency 
for term of years beyond term of the then members of the 
school board who must provide annual rentals for pay- 
ments under the lease. 1933-34 Op. Att'y Gen. No, 33-685, 

Lease-purchase agreements. — Despite the lan- 
guage of 6-6-12 NMSA 1978 certain lease-purchase 
agreements may constitute the creation of debt within 
N.M. Const., art. IX, §§ 10, 11 and 12. 1969 Op. Att'y Gen. 
No. 69-39. 
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A contract in the nature of a lease-purchase or install- 
ment purchase agreement, with a right of termination by 
the lessee, used as a method of financing the possible pur- 
chase of personal property by public entities of the state 
is constitutional and does not constitute the creation of a 
debt. 1976 Op. Att'y Gen. No. 76-20, 

Refunding bonds in principal amount greater 
than principal amount of outstanding bonds being 
refunded. — Subject to the approval of the department 
of finance and administration, a board of education may 
issue general obligation refunding bonds in a principal 
amount that is greater than the principal amount of the 
outstanding bonds being refunded, provided the proceeds 
of the refunding bonds are used only for the purpose of re- 
funding existing school district general obligation indebt- 
edness, as provided by law, and not for new capital outlay 
projects, operating costs of a school district or other pur- 
poses besides refunding. 2001 Op. Att'y Gen. No. 01-03. 

"Qualified electors" construed. — Any person meet- 
ing the requirements of N.M. Const., art. VII, § 1 and this 
section is entitled to vote in a school bond election. 1963- 
64 Op. Att'y Gen, No. 64-27, 

Reasonable proof of real property ownership. 
Voting officials may demand from persons seeking to vote in 
school bond elections reasonable proof of their ownership of 
real property, such as recorded copies of real estate records 
or certified copies of real estate records, tax receipts, proof 
of death of former owner, affidavits of heirship, probate pro- 
ceedings if initiated, and any other appropriate documents 
evidencing ownership of realty within the school district by 
such persons, 1963-64 Op. Att'y Gen. No. 64-34. 

Interest may be fractional or undivided. — A per- 
son who owns an actual interest in real property within 
school district even though it be a fractional or an undi- 
vided interest, and otherwise is qualified to vote, may vote 
in a school district general obligation bond issue. 1965 Op. 
Att'y Gen. No. 65-95 (opinion rendered under prior law). 

Community property. — A-husband and wife may 
both vote in a school bond election if they are owners of 
realty in school district, which realty is held as commu- 
nity property. 1963-64 Op. Att'y Gen. No. 64-27 (opinion 
rendered under prior law). 

Purchasers. — The term "owners of real estate within 
such school district" as used in this constitutional provi- 
sion includes purchasers of real estate under a real es- 
tate contract which has created an escrow arrangement 
whereby a warranty deed to such realty will be delivered 
to the purchasers of the realty upon payment of the full 
contract price. 1963-64 Op. Att'y Gen. No. 64-87 (opinion 
rendered under prior law). 

Heirs. — Upon the death of an owner of real prop- 
erty situate in a local school district, the heirs or persons 
named in the will to take such real property immediately 
become vested with title to such land and such persons 
become owners of realty entitling them to vote in school 
bond elections, 1963-64 Op. Att'y Gen. No. 64-34 (opinion 
rendered under prior law). 

Taxpayers on personal property are qualified elec- 
tors at school bond election. 1931-32 Op. Att'y Gen. No. 31- 
30 (opinion rendered prior to amendments). 

Voters exempt from taxes because of military ser- 
vice are qualified electors at school bond election, 1931- 
82 Op. Att'y Gen. No. 31-80 (opinion rendered prior to 
amendments). 

Resident property owner delinquent in paying 
his taxes may vote in a school bond election unless he is 
so delinquent that the county treasurer has conveyed a 
tax deed to the state for delinquent taxes. In such event, 
upon the conveyance the former property owner is di- 
vested of ownership of such property and is no longer en- 
titled to vote in school bond elections. 1965 Op, Att'y Gen. 
No. 65-54 (opinion rendered under prior law). 
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Payment of taxes before voting. — This section does Am. Jur. 2d, A.L.R. and C.J.S. references. — 64 Am. 
not require that the elector shall have paid his property Jur, 2d Public Securities and Obligations §§ 50, 54, 65 to 
taxes before he may vote, but 22-18-2 NMSA 1978 re- 67; 68 Am. Jur. 2d Schools §$§ 92 to 100. 
quires that the original petition calling for a school bond Debts incurred for school purposes as part of munici- 
election must contain the signatures of "qualified electors pal indebtedness, for purposes of debt limitation, 111 
of the district who shall have paid a property tax therein A.L.R. 544, 
during the preceding year". 1951-52 Op. Att'y Gen. No. 52- Structures: inclusion of several structures or units as 
5518 (opinion rendered under prior law). affecting validity of submission of proposition to voters at 

District held to terms of notice. — Proceeds from bond election, 4 A,L.R.2d 617. 
the sale of district school bonds voted for building and Presumptions and burden of proof as to violation of or 
equipping a school house may not be devoted to the pur- compliance with public debt limitation, 16 A.L.R.2d 515. 
chase of land upon which a school house could be erected. Inclusion of tax-exempt property in determining 
1915-16 Op. Att'y Gen, No. 16-1807. value of taxable property for debt limit purposes, 30 

Law reviews. — For comment, "The Last Bastion A.L.R.2d 908, 

Crumbles: All Property Restrictions on Franchise Are Un- Rescission of vote authorizing school district expendi- 
constitutional," see 1 N.M. L. Rev. 403 (1971). ture, or tax, 68 A.L.R,.2d 1041, 


79 C.J.S, Schools and School Districts §§ 328 to 328. 


Sec. 12. [Municipal indebtedness; restrictions. | 


No city, town or village shall contract any debt except by an ordinance, which shall be irrepealable 
until the indebtedness therein provided for shall have been fully paid or discharged, and which shall 
specify the purposes to which the funds to be raised shall be applied, and which shall provide for the 
levy of a tax, not exceeding twelve mills on the dollar upon all taxable property within such city, town 
or village, sufficient to pay the interest on, and to extinguish the principal of, such debt within fifty 
years. The proceeds of such tax shall be applied only to the payment of such interest and principal. 
No such debt shall be created unless the question of incurring the same shall, at a regular election 
for councilmen, aldermen or other officers of such city, town or village, or at any special election 
called for such purpose, have been submitted to a vote of such qualified electors thereof as have paid 
a property tax therein during the preceding year, and a majority of those voting on the question by 
ballot deposited in a separate ballot box when voting in a regular election, shall have voted in favor 
of creating such debt. A proposal which does not receive the required number of votes for adoption at 
any special election called for that purpose, shall not be resubmitted in any special election within 
a period of one year. For the purpose, only, of voting on the creation of the debt, any person owning 
property within the corporate limits of the city, town or village who has paid a property tax therein 
during the preceding year and who is otherwise qualified to vote in the county where such city, town 
or village is situated shall be a qualified elector. (As amended November 3, 1964.) 


The 1964 amendment, which was proposed by Sen- and requirements of the enabling statutes for creation of 


ate Rules Committee substitute for H.J.R. Nos. 10 and 18 municipal indebtedness, 3-30-2, 3-80-3, and 3-30-6 NMSA 
(Laws 1963) and adopted at the general election held on 1978, rationally promote legitimate state interests and 
November 38,.1964, with a vote of 65,791 for and 53,287 are constitutionally justified. Snead v, City of Albuquer- 
against, inserted provisions for special elections in the que, 663 F. Supp. 1084 (D.N.M. 1987), aff'd, 841 F.2d 1131 
third sentence and added the last two sentences, (10th Cir, 1987), cert. denied, 485 U.S. 1009, 108 S. Ct. 
Cross references, — For registration and qualification 1475, 99 L. Ed. 2d 704 (1988). 
of voters, see N.M. Const., art: VII, § 1. . N.M, Const., art. VII, § 1 and 1964 amendment can 
For county and municipal debt limit, see N.M. Const., be construed harmoniously. — The provisions of N.M. 
art. IX, § 18. Const., art. VII, § 1, do not provide that a person other- 
For refunding bonds, see N.M. Const., art. IX, § 15. wise qualified to vote can have but one place to vote in all 
Comparable provisions, — Idaho Const., art. VHT, $3, elections, or that he can be a resident of but one precinct 
Utah Const., art. XIV, 88 3,4. | with fixed territorial boundaries. N.M. Const., art, VII, § 1 


expressly directs that the legislature "shall regulate the 


ANNOTATIONS manner, time and places of voting". There is nothing in 

L. GENERAL CONSIDERATION. this directive. which says that voting precincts must be 
Il. NATURE OF DEBTS TO WHICH SECTION geographically identical for all elections, or that an elector 
APPLIES. is entitled to cast his vote at the same place in all elec- 

III. LIMITATION OF TAX LEVY. tions. That additional electors may now vote, in munici- 
IV. ELECTIONS. pal bond elections, cannot be held to apply to or affect the 
A. VOTER REQUIREMENTS. general voter qualifications set forth in N.M. Const., art. 

B. PROCEDURES. VI, § 1. The voter qualifications expressly recited in § 1 
remain exactly the same. This section makes no provision 

I. GENERAL CONSIDERATION. for or mention of municipal bond elections, or the qualifi- 


cations of electors at such elections, The provision of the 
constitution relating to elector qualifications, which is af- 
fected by and to which the amendment does apply, is the 
provision previously contained in this section, concerning 


Section and enabling statutes constitutional. — 
The operable provisions of this section as interpreted by 
the New Mexico supreme court and the classifications 
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the qualifications of electors at elections on the question 
of incurring municipal indebtedness. The ratification of 
an amendment to this provision requires only a simple 
majority of the votes which are cast on the question, 
and this majority was attained. City of Raton v. Sproule, 
1967-NMSC-141, 78 N.M. 138, 429 P.2d 336. 

Effect of section. — This section inhibits cities, towns 
and villages from entering into contracts which would, or 
might, create obligations resting upon future contingencies, 
and the amount of which is not fixed, definite and certain at 
time the contract is made. Thus, sewer construction debt for 
which town may become liable must be fixed, definite and 
certain in amount at time it is incurred. Henning v. Town 
of Hot Springs, 1939-NMSC-029, 44 N.M. 321, 102 P.2d 25. 

"Service contract doctrine" not applicable. — The 
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"service contract doctrine," which states that a contract | 


which obligates a municipality to pay a third party at the 
end of a year for all services performed during that year is 
not a "debt" within the meaning of constitutional debt re- 
strictions, is not applicable in New Mexico. Hamilton Test 
Systems, Inc. v. City of Albuquerque, 1985-NMSC-075, 103 
N.M. 226, 704 P.2d 1102. 

Nature of creditor irrelevant. — The intent and ob- 
ject to be accomplished was to safeguard the municipal- 
ity and its citizens from ruinous taxation. The fact that 
an excessive indebtedness might be owing to an agency 
of the state instead of an individual does not alter the 
effect. State ex rel, State Hwy, Comm'n v. City of Aztec, 
1967-NMSC-046, 77 N.M. 524, 424 P.2d 801. 

Only limitations of section self-executing. — This 
section and N.M. Const., art. IX, § 18, are not self-executing 
in that they do not confer power upon municipalities: to 
contract indebtedness, independent of legislative autho- 
rization, But these limitations upon the debt contract- 
ing power are self-executing. Lanigan v. Town of Gallup, 
1913-NMSC-024, 17 N.M. 627, 131 P. 997. 

In absence of legislation providing for an election, which 
must be followed, the authority to issue bonds at all is de- 
nied. Taos Cnty. Bd. of Educ. v. Sedillo, 1940-NMSC-026, 
44 N.M. 300, 101 P.2d 1027. 

Power of legislature to prescribe conditions un- 
der which municipality may issue bonds is only lim- 
ited by this section, but not otherwise controlled. Varney v. 
City of Albuquerque, 1936-NMSC-010, 40 N.M. 90, 55 P.2d 
40, 106 A.L.R. 222. 

Debt limitations applicable only to specified gov- 
ernmental subdivisions. — When Sections 10, 11, 12 
and 13 of Article IX of the constitution are considered to- 
gether, it appears that its framers intended to apply debt 
limitations only to the specified governmental subdivi- 
sions and to leave to the sound discretion of the legisla- 
ture whether to limit other government agencies created 
by the legislature. Albuquerque Metro, Arroyo Flood Con- 
trol Auth. v. Swinburne, 1964-NMSC-206, 74 N.M. 487, 
394 P.2d 998. 

Liability of annexed area. — This section was not 
violated by Laws 1947, ch. 211 (repealed), subjecting 
annexed area to taxation for retiring preexisting in- 
debtedness of the city in the creation of which owners of 
annexed lands had no part. Cox v. City of Albuquerque, 
1949-NMSC-041, 53 N.M. 334, 207 P.2d 1017. 

Municipal power to serve as trustee. — Subject to 
constitutional and statutory limitations upon this power, 
a municipality may constitute itself as trustee or agent of 
bondholders or certificate holders for purpose of making 
assessments and the enforcement and collection thereof 
when authorized by statute. Purcell v. City of Carlsbad, 
126 F.2d 748 (10th Cir. 1942), 

Town was not estopped to deny liability on sewer 
certificates issued by it without election required by 
constitution, though certificates recited compliance with 
requirements of law. Henning v. Town of Hot Springs, 
1939-NMSC-029, 44 N.M. 321, 102 P.2d 25, 
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Municipal liability for unlawful disbursements. 
— Where bonds were made worthless by payment of other 
bonds out of numerical order, liability for the unlawful 
disbursement was not within statutory or constitutional 
limitations touching the creation and amount of munici- 
pal indebtedness. Fact that bonds were issued without 
submission to vote would not bar recovery on the bonds 
where sufficient assessments had been levied to meet in- 
debtedness, Crist v, Town of Gallup, 1947-NMSG-012, 51 
N.M, 286, 183 P.2d 156, superseded by statute, Hoover v. 
City of Albuquerque, 1954-NMSC-048, 58 N.M. 250, 270 
P.2d 386. 

Void municipal guarantee severable from assess- 
ment provision. — Guarantee of city to pay to holders 
of sewer certificates, payable out of assessments, any de- 
ficiency not met by the assessments, was void, in view of 
this section, because there was no election; but the guar- 
antee was severable so certificate holders could compel 
enforcement of liens against properties benefited and 
equitable distribution of funds derived therefrom. City of 
Santa Fe v, First Nat'l Bank, 1987-NMSC-009, 41 N.M. 
130, 65 P.2d 857. 

Incidental use of property purchased by bond is- 
sue acceptable. — A municipality in its discretion may 
authorize its property to be used incidentally for a pur- 
pose other than that for which it is primarily purchased or 
constructed, if the use for incidental purposes does not in- 
terfere with the use for the primary purpose; if machinery 
which town proposed to install was necessary for present 
and reasonably anticipated needs for pumping water, for 
which it was authorized, fact that it proposed to use such 
equipment in connection with producing electricity or 
some other municipal use would not prevent its installa- 
tion; otherwise, a town could be precluded from installing 
any kind of equipment that might be used incidentally for 
another purpose. Page v. Town of Gallup, 1920-NMSC-051, 
26 N.M. 239, 191 P. 460. 


II. NATURE OF DEBTS TO WHICH 
SECTION APPLIES. 


"Debt" construed. — The "debt" whose creation is pro- 
hibited, or the amount of which is limited by this section, is 
one pledging general faith and credit of municipality, with 
consequent right in holders of such indebtedness to look 
to general taxing power for payment. State ex rel. Capitol 
Addition Bldg. Comm'n v. Connelly, 1985-NMSC-045, 39 
N.M. 312, 46 P.2d 1097, 100 A.L.R. 878. 

Obligations not engaging general taxing power 
not prohibited. — Revenue bonds or other state or mu- 
nicipal obligations which do not engage the general taxing 
power of the state, or a political subdivision thereof, are 
not within the prohibition of this section and N.M. Const., 
art. IX, § 13, either as to the requirement for approval of 
a popular referendum, or as exceeding constitutional limi- 
tation on indebtedness. Village of Deming v. Hosdreg Co., 
1956-NMSC-111, 62 N.M. 18, 303 P.2d 920. 

Revenue bonds, truly such, repayable from a special 
fund created for their retirement, payable solely and 
wholly from moneys derived from sources other than 
general taxation, do not constitute a general obligation 
on part of municipality. Wiggs v. City of Albuquerque, 
1952-NMSC-013, 56 N.M. 214, 242 P.2d 865. 

Special improvement bonds provided for under Laws 
1947, ch. 122 (repealed), were not invalid on theory that 
they constituted a debt under this section. Stone v. City of 
Hobbs, 1950-NMSC-032, 54 N.M. 237, 220 P.2d 704. 

Unconstitutional debt is not created by revenue bonds 
issued to improve and replace municipal waterworks to 
be paid from net revenues thereof. Seward v. Bowers, 
1933-NMSC-056, 37 N.M. 385, 24 P.2d 253, 

City may be empowered to make contract for sewer 
improvements, without approving vote of the qualified 
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taxpayers, so long as obligation of repayment is confined 
to the property benefited. City of Santa Fe v. First Nat'l 
Bank, 1987-NMSC-009, 41 N.M. 130, 65 P.2d 857. 

Paving bonds must be made payable out of mon- 
eys collected from assessments against the abutting 
lands and not otherwise. Munro v, City of Albuquerque, 
1943-NMSC-050, 48 N.M. 306, 150 P.2d 733. 

Providing for municipal payment if assessments 
insufficient requires referendum, — ‘Town sewer cer- 
tificates specifying payment from special assessments, 
or by town in case of deficiency, were debts for which 
election was required. Henning v. Town of Hot Springs, 
1939-NMSC-029, 44 N.M. 321, 102 P.2d 25. 

Giving mortgage on municipal property requires 
referendum. — Borrowing of money on security of prop- 
erty already belonging to municipality, without giving 
lender any recourse against body corporate or its property 
other than the particular property pledged to secure the 
money advanced, is the creation of indebtedness within 
prohibition of constitution if the constitutional limitation 
of municipal indebtedness is thereby exceeded. The mort- 
gage lien on municipal auditoriums declared by Section 5- 
3-3 NMSA 1978 creates a "debt" within prohibition of this 
section, except as the creation of same may have received 
an approving vote by referendum. Wiggs v. City of Albu- 
querque, 1952-NMSC-013, 56 N.M. 214, 242 P.2d 865. 

Refunding bonds. — Where proceeds of municipal 
bonds were to be placed in escrow and invested in United 
States bonds for the sole purpose of paying off indebted- 
ness on existing municipal bonds, the refunding bonds 
could not be considered as an increase in the city's indebt- 
edness within this section and N.M. Const., art. IX, § 18, 
even though some 10 years would lapse between issuance 
of refunding bonds and final payment of original bonds, 
and though original bonds would not be paid immediately 
upon their initial callable date. City of Albuquerque v. Gott, 
1964-NMSC-027, 73 N.M. 4389, 389 P.2d 207. For provision 
regarding refunding bonds, see N.M. Const., art. IX, § 15, 


III. LIMITATION OF TAX LEVY. 


Purpose of tax provision. — The provision of this 
section, providing "for the levy of a tax, not exceeding 12 
mills on the dollar" and sufficient to pay the municipal 
debt, was inserted with the object of providing against 
the repudiation by a municipality of the indebtedness in- 
curred by the ordinance, and to fix a limitation upon the 
amount of a single debt for purposes not excepted from its 
operation, Lanigan v. Town of Gallup, 1918-NMSC-024, 
17 N.M. 627, 131 P. 997. 

Levy limitation inapplicable to debts for water and 
sewer systems. — The 12-mill levy limitation fixed by this 
section does not apply to debts contracted for purchase or 
construction of system for supplying water, or for a sewer 
system, for cities, towns or villages. Lanigan v. Town of Gal- 
lup, 1913-NMSC-024, 17 N.M. 627, 131 P. 997. For debt limit 
and exceptions therefrom, see N.M. Const., art. IX, § 13. 

While it is true the proviso regarding indebtedness con- 
tracted for supplying water for municipalities appears at 
the end of N.M. Const., art. IX, § 18, in order to carry out 
the manifest intention of the framers of the constitution, 
the supreme court has held that the proviso is, in effect, an 
independent provision, and that neither the limitation con- 
tained in this section, limiting the amount of the tax levy, 
nor the limitation contained in N.M. Const., art. IX, § 13, 
limiting the amount to which a municipality may become 
indebted, affect the debt contracting power of a munici- 
pality with regard to indebtedness incurred for supplying 
water for the municipality. City of Truth or Consequences 
v. Robinson, 1954-NMSC-016, 58 N.M. 111, 266 P.2d 356. 

Referendum not necessary for water and sewer 
systems. — Section 2402, 1897 C.L. (repealed), autho- 
rizing municipalities to contract indebtedness and issue 
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bonds for specified purposes provided no debt was created, 
except for supplying water, without approval at regular 
election by majority of qualified elector-property owners 
was in full conformity, and in no way inconsistent, with 
this provision. Smith v. City of Raton, 1914-NMSC-017, 18 
N.M. 618, 140 P. 109. 

All other safeguards apply to water and sewer 
systems. — Only that part of this section which con- 
flicts with the proviso of N.M. Const., art. IX, § 13, is in- 
applicable to a debt contracted for purpose of building or 
purchasing sewer or waterworks systems; and all other 
safeguards apply to such debts. Henning v, Town of Hot 
Springs, 1939-NMSC-029, 44 N.M. 321, 102 P.2d 25. 

Levy limitation not affected: by administrative 
statute. — Fact that an administrative statute (Laws 
1919, ch. 47, now repealed) provided that revenue from 
municipally owned utilities should be used to pay bond 
interest and principal did not affect requirement of tax 
levy in this section. State ex rel. City of Roswell v. State 
Tax Comm'n, 1929-NMSC-070, 34 N.M. 303, 280 P. 258. 


IV. ELECTIONS. 
A. VOTER REQUIREMENTS. 


Community property. — Married woman, otherwise 
a qualified elector, owning community property on which 
her husband paid tax, was qualified to vote in election on 
bond issue, Baca v. Village of ies 1925- NMSC- 022, 30 
N.M, 541, 240 P. 803. 

Property owner whose ineiiagee paid assessed 
tax as agent for him and property owner exempt 
from payment of tax under soldier exemption pro- 
vided in N.M. Const., art. VIII, § 5, were persons "who 
[had] paid a property tax during the preceding year" 
within constitutional and statutory requirements and 
therefore were qualified electors in voting on general ob- 
ligation bond for municipal improvements. Hair v. Motto, 
1971-NMSC-001, 82 N.M. 226, 478 P.2d 554. 

Vendors and vendees i in real estate contracts were 
qualified electors in voting on general obligation bonds for 
municipal improvements. Hair v. Motto, 1971-NMSC-001, 
82 N.M. 226,478 P.2d 554. 


B. PROCEDURES. 


Double proposition improper, — Cities, towns and 
villages were not authorized to submit to voters the joint 
proposition of issuing bonds for double purpose of con- 
structing a waterworks system and building a system of 
sewers, without providing for a separate vote upon each 
question. Lanigan v. Town of Gallup, 1918-NMSC-024, 17 
N.M. 627, 131 P. 997: 

Proposition contained single purpose. — Submis- 
sion by city council to voters of proposition to issue bonds 
in a stated amount for purchase or erection of a system 
of waterworks was not a double proposition, but was to 
be construed in substance as a proposition to acquire wa- 
terworks, either by purchase or construction. City of Al- 
buquerque v. Water Supply Co., 1918-NMSC-088, 24 N.M. 
368, 174 P, 217,5 A.L.R. 519. 

Constitutional amendments treated differently. 
— Where there is but one portion of a single section af- 
fected, and the object or purpose of the amendment is con- 
fined to the manner in which municipal indebtedness is 
incurred, the fact that two points of change are involved, 
the fact that either might have been presented to the elec- 
torate separately, and the fact that there may be reasons 
why an elector might have desired one change and not the 
other, are not in themselves sufficient to hold the adop- 
tion of the amendment invalid. City of Raton v. Sproule, 
1967-NMSC-141, 78 N.M. 138, 429 P.2d 336. 

Two-thirds vote constitutional. Section 5- 
3-9 NMSA 1978 authorizing cities to issue bonds for 
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construction of public auditorium, on two-thirds vote of 
legal voters, did not run counter to this section of the con- 
stitution; statute precluded issuance of such bonds under 
prior statute authorizing issuance of bonds for construc- 
tion of public or needful buildings on majority vote. Var- 
ney v, City of Albuquerque, 1936-NMSC-010, 40 N.M. 90, 
55 P.2d 40, 106 A.L.R. 222. 

Illegal votes do not vitiate election. — Receiving 
by election officers at bond election of illegal or improper 
votes will not vitiate the election, unless it is shown af- 
firmatively that the wrongful action changed the result. 
_ Sargent v. City of Santa Fe, 1918-NMSC-092, 24 N.M. 411, 

174 P. 424, 

Amendment presumed valid. — The presumption 
that the 1964 amendment to this section is valid cannot 
reasonably be overcome, 1964 Op. Att'y Gen. No. 64-142. 

N.M. Const., art. VII, § 1, and 1964 amendment to 
this section can be construed to operate’ harmoni- 
ously without absurd or unjust results, since the former 
would apply to all elections for public officers and the lat- 
ter would apply, as its language directs, "For the purpose, 
only, of voting on the creation of the debt", 1964 Op. Att'y 
Gen. No, 64-142. 

When a city and a county build hospital jointly, 
they must issue their respective bonds separately. 1947- 
48 Op. Att'y Gen. No. 47-5071. 

Application of funds to another use. — Where appli- 
cation of the proceeds of a bond issue, voted for construc- 
tion and extension of the water and sewer systems, to the 
payment of preexisting indebtedness incurred for work 
done earlier on those systems was not contemplated by the 
electors in their consent to the current bond issue, such use 
constitutes a misapplication of the proceeds of such bond 
issue as a matter of law. 1957-58 Op, Att'y Gen. No. 58-234. 

Power to become indebted to erect public building does 
not include power to become indebted to purchase such a 
building unless in connection with purchase building is so 
altered or reconstructed as to amount to erection of a new 
or different building. 1953-54 Op. Att'y Gen. No, 54-5957. 

Indemnification contract unconstitutional. — Pro- 
vision in a contract between a city and a beverage company 
under which the city agreed to indemnify the company 
against certain liabilities is unconstitutional under the debt 
restrictions of this section. 2000 Op. Att'y Gen. No. 00-04. 

Obligations not engaging general taxing power 
not prohibited. — No constitutional requirement ex- 
isted requiring a bond election for corporations formed 
pursuant to 11-1-1 NMSA 1978 et seq. and 14-40-75, 1953 
Comp. et seq. (repealed), to issue and sell bonds to acquire 
a jointly owned public gas utility eyereuy 1963-64 Op. 
Att'y Gen. No. 64-17. 

Levy not necessary where wreter rents sufficient 
to meet debt. — Under provision for the levying of a tax 
to cover interest and to provide a sinking fund in case mu- 
nicipal bonds are issued, the levying and collection of the 
tax are not necessary, where the return from water rents 
are more than enough to meet those charges. 1915-16 Op. 
Att'y Gen. No. 16-1766. 

School bond issue is not. debt of city, town or vil- 
lage. 1915-16 Op. Att'y Gen. No. 16-1809, 

Lease-purchase agreements. — Despite the lan- 
guage of 6-6-12 NMSA 1978 certain lease-purchase agree- 
ments may constitute the creation of debt within this sec- 
tion and N.M. Const., art. IX, §§ 10 and 11. 1969 Op. Att'y 
Gen, No. 69-39, 

A contract in the nature of a lease-purchase or install- 
ment purchase agreement, with right of termination by 
lessee, used as a method of financing the possible. pur- 
‘chase of personal property by public entities of the state 
is constitutional and does not constitute the creation of a 
debt. 1976 Op. Att'y Gen. No. 76-20. 

Option to purchase property. — Constitution allows 
New Mexico to fit into the prevailing view that a mere 
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option to purchase property by a municipality does not 
create an indebtedness. 1972 Op. Att'y Gen. No. 72-30. 

Payment of property tax prerequisite to voting. — 
In order to be able to vote in any municipal bond election, 
it is the universal requirement that the voters shall have 
paid their property tax during the preceding year. This re- 
quirement does not exist for voters in elections for public 
officers. 1953-54 Op. Att'y Gen. No. 53-5643. 

"Property tax" construed. — The phrase "property 
tax," as used in this section, covers any kind of property. 
1915-16 Op, Att'y Gen. No. 16-1766. 

"The preceding year" 
section, the words "the preceding year" mean the period 
of time covering one year next preceding the election, and 
not the calendar year preceding the one in which the elec- 
tion is held. 1915-16 Op. Att'y Gen, No, 16-1756. 

Prerequisite not met by payment of conservancy 
district assessment. — One who has paid a conservancy 
district assessment on property located in a municipality, 
but who has not paid an ad valorem property tax on prop- 
erty within the municipality during the preceding year, 
is not eligible to vote in a city bond election. 1961-62 Op. 
Att'y Gen..No. 62-51. 

Voter qualifications on bond issues for sewers. 
— Ex-service men or heads of families whose property 
is exempt from taxation are not qualified to vote on 
municipal bond issues for sewers, but the wife who has 
community property on which her husband paid taxes is 
qualified, as are landowners who have paid tax the pre- 
vious year, but not stockholders of corporation as such 
which has paid property tax. 1935-36 Op. Att'y Gen. 
No. 35-1104, For soldier exemption, see N.M. Const., art. 
VII, § 5. 

"Ballot box" mandatory. — The spirit of this sec- 
tion could be followed by the utilization of a separate 
voting machine for the bond election. However, this sec- 
tion does provide that a "separate ballot box" shall be 
used, and it is questionable whether in construing this 
language it would be wise to depart from the sense of 
the words actually used. Therefore, that portion of Laws 
1951, ch. 192, § 3 (repealed), relating to the use of vot- 
ing machines in bond elections should be regarded as 
inconsistent with this section, requiring separate ballot 
boxes, and for that reason separate ballot boxes should 
be used in all municipal bond elections. 1953-54 Op. 
Att'y Gen. No. 53-5643. 

Proposition must contain two separate proposi- 
tions. — Bond election for issuance of bonds for a sewer 
system and disposal plant does not contain two separate 
propositions. 1925-26 Op. Att'y Gen. No. 26-3900. 

Law reviews, — For comment, "The Last Bastion 
Crumbles: All Property Restrictions on Franchises Are 
Unconstitutional," see 1 N.M. L. Rev. 403 (1971). 

For article, "Ad Valorem Tax Status of a Private Les- 
see's Interest in Publicly Owned Property: Taxability of 
Possessory Interest in Industrial Projects under the New 
Mexico Industrial Revenue Bond Act," see 3 N.M. L. Rev. 
136 (1973). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 56 Am. 
Jur. 2d Municipal Corporations, Counties, and Other Po- 
litical Subdivisions §§ 599 to 605. 

Failure to comply with constitutional or statutory re- 
quirement that municipality, at or after incurring indebt- 
edness, shall provide a tax for its payment, as affecting 
validity of indebtedness or obligations issued therefor, 90 
A.L.R. 1240. 

Legislature's power to add to or,make more onerous 
conditions prescribed by constitution upon incurring of 
public debt, 106 A.L.R. 231. 

Validity, construction and application of statute or or- 
dinance requiring that judgments against municipalities 
be paid in order of their entry or in other particular se- 
quence, 138 A.L.R. 1303, 
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Revenue or other bonds or instruments not creating in- 
debtedness as within constitutional or statutory require- 
ment of prior approval by electors of incurring of indebt- 
edness by municipality, 146 A.L.R. 604. 

Inclusion of several structures or units as affecting va- 
lidity of submission of proposition to voters at bond elec- 
tion, 4 A.L.R.2d 617. 

Validity of municipal bonds issue as against owners of 
property, annexation of which to municipality became ef- 
fective after date of election at which issue was approved 
by voters, 10 A.L.R.2d 559. 
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Presumptions and burden of proof as to violation of or 
compliance with public debt limitation, 16 A.L.R.2d 515. 

Inclusion of tax-exempt property in determining value 
of taxable property for debt limit purposes, 30 A.L.R.2d 
903. 

Rescission of vote authorizing school district or other 
municipal bond issue, expenditure or tax, 68 A.L.R.2d 
1041. 

Construction and effect of absentee voters' laws, 97 
A.L.R,2d 257, 

64 C.J.S. Municipal Corporations §§ 1846 to 1855. 


Sec. 13. [County and municipal debt limit; exceptions. ] 


No county, city, town or village shall ever become indebted to an amount in the aggregate, in- 
cluding existing indebtedness, exceeding four per centum.on the value of the taxable property 
within such county, city, town or village, as shown by the last preceding assessment for state or 
county taxes; and all bonds or obligations issued in excess of such amount shall be void; provided, 
that any city, town or village may contract debts in excess of such limitation for the construction or 
purchase of a system for supplying water, or of a sewer system, for such city, town or village. 


Cross references. — For restrictions on county in- 
debtedness, see N.M. Const., art. IX, § 10, 

For restrictions on municipal indebtedness, see N.M. 
Const., art. IX, § 12. 

Comparable provisions. — Utah Const., art. XIV, § 4. 

Wyoming Const., art. XVI, § 5, 


ANNOTATIONS 
I. GENERAL CONSIDERATION. 


Il. NATURE OF DEBTS TO WHICH SECTION AP- 
PLIES. 

III, PROVISO REGARDING WATER AND SEWER 
SYSTEMS. 


I, GENERAL CONSIDERATION. 


Evil aimed at by section was the proneness of mu- 
nicipalities, over-optimistic as to their futures, to adopt 
improvement programs in excess of their means of pay- 
ment. Gutierrez v. Middle Rio Grande Conservancy Dist., 
1929-NMSC-071, 34 N.M. 346, 282 P. 1, 70 A.L.R. 1261, 
cert. denied, 280 U.S. 610, 50 S. Ct. 158, 74 L. Ed. 653 
(1930). ° 

Conservancy assessments not debt contracted or 
incurred by city. — The Conservancy Act (Section 73- 
14-1 NMSA 1978 et seq.) authorized assessments against 
public corporations as such (73-16-2 NMSA 1978), re- 
quired such assessments to be paid in not more than 10 
annual installments (73-16-6 NMSA 1978), and required 
such installments to be paid by uniform tax upon all tax- 
able property (73-16-15 NMSA 1978). A debt resulting 
from such assessments was not contracted or incurred by 
a city and hence did not violate this section. Gutierrez v. 
Middle Rio Grande Conservancy Dist., 1929-NMSC-071, 
34 N.M. 346, 282 P. 1, 70 A.L.R. 1261,. cert. denied, 280 
U.S. 610, 50 S. Ct. 158, 74 L. Ed. 653 (1930), 

Limitations are self-executing. — This section 
and N.M. Const., art. IX, § 12, are not self-executing in 
that they confer no power upon municipalities to con- 
tract indebtedness, independent of legislative authori- 
zation. Their limitations on the debt-contracting power, 
however, are self-executing. Lanigan v. Town of Gallup, 
1913-NMSC-024, 17 N.M. 627, 131 P. 997. 

Debt limitations applicable only to specified gov- 
ernmental subdivisions. — When Sections 10, 11, 12 
and 13 of Article IX of the constitution are considered 
together, it appears that its framers intended to ap- 
ply debt limitations only to the specified governmental 
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subdivisions and to leave to the sound discretion of the 
legislature whether to limit other government agencies 
created by the legislature. Albuquerque Metro. Arroyo 
Flood Control Auth. v. Swinburne, 1964-NMSC-206, 74 
N.M. 487, 394 P.2d 998. 

Joint proposition unlawful. — Cities, towns and vil- 
lages are not authorized to submit to the voters therein the 
joint proposition of issuing bonds for constructing a water- 
works system and building a system of sewers, without pro- 
viding for a separate vote upon each question. Lanigan v. 
Town of Gallup, 1913-NMSC-024, 17 N.M. 627, 131 P, 997. 

Proposition to fund purchase or erection of water 
system not joint. — When city council submits to vot- 
ers a proposition to issue bonds in a stated amount for 
purchase or erection of system of waterworks, it is not a 
double proposition, and does not fall within. the rule an- 
nounced. in Lanigan v. Town of Gallup, 1913-NMSC-024, 
17 N.M. 627, 131 P. 997, but is to be construed as a propo- 
sition to acquire a waterworks system, either by purchase 
or construction. City of Albuquerque v. Water Supply Co., 
1918-NMSC-088, 24 N.M. 368, 174 P. 217, 5 A.L.R. 519. 

Water pumping machinery used for other munici- 
pal use. — Where town contracted to purchase machinery 
necessary for present and reasonably anticipated needs 
for pumping water, out of money received from bonds is- 
sued after an election for construction of waterworks, fact 
that it also proposed to use such machinery in connection 
with another municipal use could not operate to prevent 
town from installing the machinery. Page v. Town of Gal- 
lup, 1920-NMSC-051, 26 N.M. 239, 191 P. 460. 


II, NATURE OF DEBTS TO 
WHICH SECTION APPLIES. 


"Become indebted" construed. — Construing this 
section with N.M. Const., art. IX, §§ 10 and 12, the phrase 
"become indebted" means in the light of its context "bor- 
row money" or "contract debt". Gutierrez v. Middle Rio 
Grande Conservancy Dist., 1929-NMSC-071, 34 N.M. 346, 
282 P. 1, 70 A.L.R. 1261, cert. denied, 280 U.S. 610, 50 S. 
Ct. 158, 74 L. Ed. 653 (1930). 

Debt whose creation is prohibited or whose 
amount is limited in the constitution, is one pledging 
general faith and credit of subdivision with consequent 
right in holders of such indebtedness to look to general 
taxing power to satisfy their claims. State ex rel. Capitol 
Addition Bldg. Comm'n v. Connelly, 1935-NMSC-045, 39 
N.M. 812, 46 P.2d 1097. 
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Revenue bonds not "debt". — The indebtedness 
created by revenue bonds or like municipal obligations 
are not the kind of "debt" framers of constitution had 
in mind and were talking about in N.M. Const., art. IX, 
§ 12 and this section. Village of Deming v, Hosdreg Co., 
1956-NMSC-111, 62 N.M. 18, 303 P.2d 920. 

Revenue bonds or other state or municipal obligations 
’ which do not engage the general taxing power of the state, 
or a political subdivision thereof, are not within the prohi- 
bition of N.M. Const,, art. IX, § 12 and this section either 
as to the requirement for approval! of a popular referen- 
dum, or as exceeding constitutional limitation on indebt- 
edness. Village of Deming v. Hosdreg Co., 1956-NMSC-111, 
62 N.M. 18, 303 P.2d 920. 

Special improvement bonds. — Special improve- 
ment bonds provided for under Laws 1947, ch. 122 (re- 
pealed), were not invalid on theory that they consti- 
tuted a debt under this section. Stone v. City of Hobbs, 
1950-NMSC-032, 54 N.M, 237, 220 P.2d 704, 

Refunding bonds. — Where proceeds of municipal 
bonds were to be placed in escrow and invested in United 
States bonds for the sole purpose of paying off indebted- 
ness on existing municipal bonds, the refunding bonds 
could not be considered as an increase in the city's indebt- 
edness within N.M. Const., art. IX, § 12 and this section, 
even though some 10 years would lapse between issuance 
of refunding bonds and final payment of original bonds 
and original bonds would not be paid immediately upon 
their initial callable date. City of Albuquerque v. Gott, 
1964-NMSC-027, 73 N.M. 439, 389 P.2d 207. 

Mortgaging municipal property creates debt. 
Borrowing of money on security of property already be- 
longing to municipality, without giving bidder any recourse 
against body corporate or its property other than the par- 
ticular property pledged to secure the money advanced, if 
the constitutional limitation of municipal indebtedness is 
thereby exceeded, is the creation of indebtedness within 
meaning of constitution; a city, to secure completion of its 
city hall, cannot contract to deed its uncompleted building 
and land in exchange for money for such completion, to 
rent the property where the rental amounts to interest on 
the amount advanced, and take an option to repurchase 
the property, where its debts exceed the constitutional 
limit, for the contract is in equitable effect a mortgage. 
Palmer v. City of Albuquerque, 1914-NMSC-058, 19 N.M. 
285, 142 P, 929, 1915A L.R.A. 1106. 


III. PROVISO REGARDING WATER 
AND SEWER SYSTEMS. 


Intent of proviso. — It was the intention of the fram- 
ers of the constitution that no restraints should be laid 
on municipalities in their efforts to procure a water sup- 
ply, by either the purchase or construction of systems for 
such purpose, or of sewer systems. City of Truth or Conse- 
quences v. Robinson, 1954-NMSC-016, 58 N.M. 111, 266 
P.2d 356. 

No limitation upon amount of water system in- 
debtedness. — Under the constitution, there is no limi- 
tation imposed upon amount of indebtedness which may 
be contracted for purpose of construction or purchase of a 
system for supplying water. City of Albuquerque v. Water 
Supply Co,., 1918-NMSC-088, 24 N.M. 368, 174 P. 217, 5 
A.L.R. 519. 

Proviso also applies to tax levy provision. — The 
proviso of this section is not limited to that portion of the 
section which precedes it. While it is true the proviso re- 
garding indebtedness contracted for supplying water for 
municipalities appears at the end of this section, in order 
to carry out the manifest intention of the framers of the 
constitution, the supreme court had held that the proviso 
is, in effect, an independent provision, and that neither the 
limitation contained in N.M. Const., art. IX, § 12, limiting 
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the amount of the tax levy, nor the limitation contained in 
this section, limiting the amount to which a municipality 
may become indebted, affect the debt contracting power 
of a municipality with regard to indebtedness incurred 
for supplying water for the municipality. City of Truth or 
Consequences v, Robinson, 1954-NMSC-016, 58 N.M. 111, 
266 P.2d 356. 

Only conflicting part of N.M. Const., art. [X, § 12, 
is inapplicable to debt contracted for purpose of building 
or purchasing sewer or waterworks systems, and all other 
safeguards apply to such debts. Henning v. Town of Hot 
Springs, 19389-NMSC-029, 44 N.M. 321, 102 P.2d 25. 

Revenue bonds for waterworks system. — Where a 
town, under the authority of Laws 1933,.ch. 57 (repealed), 
issues revenue bonds for a loan for the betterment, replace- 
ment and improvement of its waterworks system, payable 
exclusively from net revenues derived from such munici- 
pal utility, it is clearly within the exemption of this section 
permitting debts in excess of the 4% limitation. Seward v. 
Bowers, 1933-NMSC-056, 37 N.M. 385, 24 P.2d 253. 

Proviso not applicable to electric light system. 
— Removal of limitation upon indebtedness for supplying 
water or a sewer system is not applicable to electric light 
system. 1915-16 Op. Att'y Gen. No, 15-1701. 

Section does not authorize borrowing. New 
Mexico Const., art. IX, § 12 and this section give no au- 
thority for borrowing money, and in this respect are not 
self-executing. 1953-54 Op. Att'y Gen. No. 53-5778. 

Voter qualifications for bond issue elections. — 
Only resident voters in a municipality who have paid 
property tax therein the preceding year may vote at elec- 
tion for a bond issue, 1937-38 Op. Att'y Gen. No. 38-1907. 

Complete exemption from all calculations. — Mu- 
nicipal indebtedness for water and sewer systems is out- 
side of the 4% limitation, and sewer bonds should not be 


considered as part of bonded indebtedness within consti- 


tutional limit even after such bonds are issued. 1937-38 
Op. Att'y Gen. No. 38-1891. 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 56 Am. 
Jur. 2d Municipal Corporations, Counties, and Other Po- 
litical Subdivisions §§ 592, 599. 

Estoppel by recitals in bonds to set up violation of 
provision limiting indebtedness, 86 A.L.R. 1068, 158 
A.L.R, 938. | 

Appropriation to meet obligation at time of its creation 
as affecting its character as an indebtedness within debt 
limitation, 92 A.L.R. 1299, 184 A.L.R. 1399. 

Pledge or appropriation of revenue from utility or 
other property in payment therefor as debt within con- 
stitutional or statutory limitation, 96 A.L.R. 1385, 146 
A.L.R. 328. 

Taxation, limitation of power as to, as limitation of 
power to incur indebtedness, or vice versa, 97 A.L.R. 1103. 

Disposition of revenues from operation of revenue- 
producing enterprise owned by municipal corporation, 
103 A.L.R. 579, 165 A.L.R. 854. 

Legislature's power to add to limitations prescribed by 
constitution limiting the public debt, 106 A.L.R. 231. 

Ownership or operation of public utility by municipality 
or by private corporation (or individual) as basis of clas- 
sification for legislative purpose, 109 A.L.R. 369. 

Undelivered bonds or other obligations authorized 
but not delivered prior to adoption or effective date 
of debt limitation as affected by such limitation, 109 
A.L.R. 961. 

Presumptions and burden of proof as to violation of or 
compliance with public debt limitation, 16 A.L.R.2d 515. 

Inclusion of tax-exempt property in determining value 
of taxable property for debt limit purposes, 30 A.L.R.2d 
903. 

20 C.J.S. Counties § 188; 64 C.J.S. Municipal Corpora- 
tions §§ 1846 to 1855. 
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Sec. 14. [Aid to private enterprise; veterans' scholarship programs; 
student loans; job opportunities; affordable housing. ] 


Neither the state nor any county, school district or municipality, except as otherwise provided in 
this constitution, shall directly or indirectly lend or pledge its credit or make any donation to or in 
aid of any person, association or public or private corporation or in aid of any private enterprise 
for the construction of any railroad except as provided in Subsections A through G of this section. 

A. Nothing in this section prohibits the state or any county or i from making 
provision for the care and maintenance of sick and indigent persons. 

B. Nothing in this section prohibits the state from establishing a veterans' gehgpivehig pro- 
gram for Vietnam conflict veterans who are post-secondary students at educational institutions un- 
der the exclusive control of the state by exempting such veterans from the payment of tuition. For 
the purposes of this subsection, a "Vietnam conflict veteran" is any person who has been honorably 
discharged from the armed forces of the United States, who was a resident of New Mexico at the 
original time of entry into the armed forces from New Mexico or who has lived in New Mexico for ten 
years or more and who has been awarded a Vietnam campaign medal for service in the armed forces 
of this country in Vietnam during the period from August 5, 1964 to the official termination date of 
the Vietnam conflict as designated by executive order of the president of the United States. 

C. The state may establish by law a program of loans to students of the healing arts, as 
defined by law, for residents of the state who, in return for the payment of educational expenses, 
contract with the state to practice their profession for a period of years aiven graduation within 
areas of the'state designated by law. : 

D. Nothing in this section prohibits the state or a county or municipality from creating 
new job opportunities by providing land, buildings or infrastructure for facilities to support new or 
expanding businesses if this assistance is granted pursuant to general implementing legislation 
that is approved by a majority vote of those elected to each house of the legislature. The imple- 
menting legislation shall include adequate safeguards to protect public money or other resources 
used for the purposes authorized in this subsection. The implementing legislation shall further 
provide that: 

(1) each specific county or municipal project providing assistance pursuant to this 
subsection need not be approved by the legislature but shall be approved by the county or munici- 
pality pursuant to procedures provided in the implementing legislation; and 

(2) each specific state project providing assistance pursuant to this subsection shall 
be approved by law. 

E. Nothing in this section prohibits the state, or the instrumentality of the state desig- 
nated by the legislature as the state's housing authority, or a county or a municipality from: 

(1) donating or otherwise providing or paying a UY of the costs of land for the 
construction on it of affordable housing; 

(2) donating or otherwise providing or paying a portion of the costs of construction or 
renovation of affordable housing or the costs of conversion or renovation of buildings into afford- 
able housing; or 

(3) providing or paying the costs of financing or infrastructure necessary to support 
affordable housing projects. 

F. The provisions of Subsection E of this section are not aclRiewacuting? Before the de- 
scribed assistance may be provided, enabling legislation shall be enacted by a majority vote of the 
members elected to each house of the legislature. This enabling legislation shall: 

(1) define "affordable housing"; 

(2) establish eligibility criteria for the recipients of land, buildings and infrastructure; 

(3) contain provisions to ensure the successful completion of affordable housing proj: 
ects supported by assistance authorized pursuant to Subsection E of this section; 

(4) require.a county or municipality providing assistance pursuant to Subsection E of 
this section to give prior formal approval by ordinance for a specific affordable housing assistance 
grant and include in the ordinance the conditions of the grant; 

(5) require prior approval by law of an affordable housing assistance grant by the 
state; and 
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(6) require the governing body of the instrumentality of the state, designated by the 
legislature as the state's housing authority, to give prior approval, by resolution, for affordable 
housing grants that are to be given by the instrumentality. 

G. Nothing in this section prohibits the state from establishing a veterans' scholarship 
program, for military war veterans who are post-secondary students at educational institutions 
under the exclusive control of the state and who have exhausted all educational benefits offered 
by the United States department of defense or the United States department of veterans affairs, 
by exempting such veterans from the payment of tuition. For the purposes of this subsection, a 
"military war veteran" is any person who has been honorably discharged from the armed forces of 
the United States, who was a resident of New Mexico at the original time of entry into the armed 
forces or who has lived in New Mexico for ten years or more and who has been awarded a south- 
west Asia service medal, global war on terror service medal, Iraq campaign medal, Afghanistan 
campaign medal or any other medal issued for service in the armed forces of this country in sup- 
port of any United States military campaign or armed conflict as defined by congress or by presi- 
dential executive order or any other campaign medal issued for service after August 1, 1990 in the 
armed forces of the United States during periods of armed conflict as defined by congress or by ex- 
ecutive order. (As amended November 1, 1971, November 5, 1974, November 8, 1994, November 5, 
2002, November 7, 2006 and November 2, 2010.) 


The 2010 amendment, which was proposed by H.J.R. unemployment or improving the state's economy with 
No. 11 (Laws 2009) and adopted at the general election loans to encourage economic development, was submit- 
held on November 2, 2010, with a vote of 409,180 for and ted to the people at the special election held on Novem- 
119,195 against, in the first paragraph, changed "Sub- ber 7, 1967. It was defeated by a vote of 22,353 for and 
sections A through F" to "Subsections A through G"; and 31,019 against. 
added Subsection G. An amendment to this section proposed by HJR. 

The 2006 amendment, which was proposed by H.J.R. No. 23 (Laws 1970), which would have permitted student 
8 (Laws 2005) was adopted at the general election held loan programs for post-secondary students at educational 
November 7, 2006, by a vote of 266,861 for and 213,468 institutions under the exclusive control of the state, was 
against, amended Subsection E to provide for the state submitted to the people at the general election held on 
housing authority, to provide for governmental! entities November 3, 1970. It was defeated by a vote of 57,864 for 
to pay a portion of the costs of construction of affordable and 78,061 against. 
housing and to add Paragraph (6) to provide for approval Eight amendments to the constitution were proposed by 
of affordable housing grants. the 1970 session of the legislature although the attorney 

The second 2002 amendment, which was proposed general has stated that constitutional amendments may 
by H.J.R. No. 18 (Laws 2001) and adopted at the general not be considered in even-numbered years, See 1965-66 
election held on November 5, 2002, by a vote of 303,444 for Op. Att'y Gen. No. 65-212 and 1969-70 Op. Att'y Gen. 
and 127,955 against, inserted "or who has lived in New No. 69-151. 

Mexico for ten years or more" near the middle of the sec- There is no anti-donation clause violation where 
ond sentence in Subsection B, a governmental entity contracts to receive some- 

The first 2002 amendment, which was proposed by thing of value in exchange for the transfer of money 
H.J.R. No. 10 (Laws 2001) and adopted at the general or property. — The anti-donation clause prohibits the 
election held on November 5, 2002, by a vote of 239, 437 use of state or local government funds to benefit private 
for and 190,328 against, substituted "except as provided organizations, which generally include transfers of prop- 
in Subsections A through F of this section" for "provided" erty or money by a government entity to a private person 
at the end of the introductory paragraph and added Sub- for which the government entity receives nothing of value 
sections E and F. in return or transactions in which a government entity 
_ The 1994 amendment, proposed by H.J.R. No, 12 has pledged its credit for the benefit of private enterprise, 
(Laws 1993) and adopted at the general election held on but where a governmental entity contracts to receive 
November 8, 1994, by a vote of 209,019 for and 186,505 something of value in exchange for the transfer of money 
against, divided the section into subsections and added or property, there is no constitutional violation, and there- 
Subsection D relating to job and economic development fore whether the forestry division of the New Mexico en- 
opportunities. ergy, minerals and natural resources department may 

The 1974 amendment, which was proposed by House grant state funds to the Taos chapter of the native plant 
Floor Substitute for H.J.R. No. 7 (Laws 1974) and adopted society of New Mexico, a 501(c)(3) organization, for a proj- 
at the general election held on November 5, 1974 with a ect to address noxious weeds on forest-adjacent land lo- 
vote of 77,761 for and 49,294 against, added the last sen- cated in Taos county and owned by southern Methodist 
tence. . university, a private corporation, depends on whether the 

The 1971 amendment, which was proposed to H.J.R. state receives valuable consideration in exchange for the 
No. 15 (Laws 1971) and adopted at the special election granted funds. 2022 Op. Ethics Comm'n No, 2022-04. 
held on November 2, 1971, with a vote of 38,002 for and Special election. — Laws 1971, ch. 308, §§ 1 and 2, 
37,008 against, added the provision regarding a veterans' provided that all constitutional amendments proposed by 
scholarship program at the end of the first sentence and the thirtieth legislature be voted upon at a special elec- 
added the second sentence. tion on the first Tuesday of November, 1971, unless oth- 

Compiler's notes. — An amendment to this section erwise specified, and appropriated $171,000 for election 
proposed by S.J.R. No. 11 (Laws 1967), which would have expenses. 


permitted creating new job opportunities, decreasing 
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Cross references. — For section prohibiting extra 
compensation for public officers, see N.M. Const., art. IV, 
§ 27. 

For prohibition of aid to charities, see N.M. Const., art. 
IV, § 31. 

For misuse of public moneys, see N.M. Const., art. 
VIII, § 4. 

For section prohibiting support of sectarian or private 
schools, see N.M. Const., art. XII, § 3. 

For the Local Economic Development Act, see 5-10-1 
NMSA 1978 et seq. ‘. 

For Medical Student Loan for Service Act, see 21-22-1 
NMSA 1978 et seq. 

Comparable provisions. — Idaho Const., art. VIII, § 4. 

Iowa Const., art. VII, § 1. 

Utah Const., art. VI, § 29. 

Wyoming Const., art. XVI, § 6. 


ANNOTATIONS 
I. GENERAL CONSIDERATION. 
II. DONATION. 
Ill. _BARGAINED-FOR EXCHANGE. 
IV. RECIPIENTS OF AID. 
V. EXCEPTIONS FROM PROHIBITION. 


I. GENERAL CONSIDERATION. 


Enterprise's public purpose does not justify aid. 
— That a private enterprise serves a highly commend- 
able public purpose alone does not warrant the state's 
or any county's or city's making a donation or pledging 
its credit in aid of it. State ex rel. Mechem v. Hannah, 
1957-NMSC-065, 63 N.M. 110, 314 P.2d 714; State Hwy. 
Comm'n v. Southern Union Gas Co., 1958-NMSC-124, 
65 N.M. 84, 382 P.2d 1007, 75 A.L.R.2d 408, overruled 
in part by State ex rel. City of Albuquerque v. Lavender, 
1961-NMSC-096, 69 N.M. 220, 365 P.2d 652. 

No language in section expressly proscribes "the 
giving of aid to private enterprise". Village of Dem- 
ing v. Hosdreg Co., 1956-NMSC-111, 62 N.M.'18, 303 P.2d 
920. 

Enabling Act provisions continue valid. — En- 
abling Act (June 20, 1910, 36 Stat. 557, ch. 310) under 
which New Mexico became a state, became as much a 
part of New Mexico fundamental law as if it had been 
directly incorporated into the New Mexico constitution, 
and provisions of the constitution forbidding donations 
or pledges of credit by New Mexico except as other- 
wise permitted allowed use of trust funds as required 
under the Enabling Act. State ex rel. Interstate Stream 
Comm'n v. Reynolds, 1963-NMSC-023, 71 N.M. 389, 378 
P.2d 622. 

Loan or pledge of credit proscribed. — Laws 1939, 
ch. 149, authorizing counties to construct public audito- 
riums to cooperate with New Mexico Fourth Centennial 
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Coronado Corporation in conducting exposition violated . 


constitutional provision prohibiting any county from 
pledging its credit in aid of a public or private corporation. 
Hutcheson v. Atherton, 1940-NMSC-001, 44 N.M. 144, 99 
P.2d 462. 

Tariff permitting utility to recover costs of relo- 
cation required by a local ordinance did not violate the 
antidonation clause of the New Mexico constitution. City 
of Albuquerque v. New Mexico Pub, Regulation Comm'n, 
2003-NMSC-028, 134 N.M. 472, 79 P.3d 297. 

Law regarding relocation of utilities in certain 
condemnation situations. — The 1959 act (55-7-21 and 
55-7-22, 1953 Comp.; 67-8-15 to 67-8-21 NMSA 1978), by 
which (1) the legislature has authorized the commission 
itself to expend public funds for the relocation of utility 
facilities; (2) the utility, as to relocations, is under the 
absolute control of the commission and is merely act- 
ing as a contractor for the state; and (3) the legislature 
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has expressly prohibited reimbursement for relocation 
in cases where there is a specific obligation on the part 
of the utility to relocate is not unconstitutional. State ex 
rel. City of Albuquerque v, Lavender, 1961-NMSC-096, 69 
N.M, 220, 365 P.2d 652. 

_ Payment of relocation costs to utility invalid. — 
Laws 1957, ch. 237, §§ 1(B) and (D) (repealed) are repug- 
nant to this section, insofar as they provide for payment 
of relocation costs to utilities affected by highway projects. 
State Hwy. Comm'n v. Ruidoso Tel, Co., 1958-NMSC-127, 
65 N.M. 101, 332 P.2d 1019; State Hwy. Comm'n v. Moun- 
tain States Tel. & Tel. Co., 1958-NMSC-126, 65 N.M. 99, 
332 P.2d 1018; State Hwy. Comm'n v, Southern Union Gas 
Co., 1958-NMSC-124, 65 N.M. 84, 332 P.2d 1007, 75 A.L,R. 
2d 408, overruled by State ex rel. City. of Albuquerque v. 
Lavender, 1961-NMSC-096, 69'N.M. 220, 365 P.2d 652. 

Special improvement bonds valid. — Special im- 
provement bonds provided for under Laws 1947, ch. 122 
(repealed) were not invalid on theory that they involved 
a lending of credit to private individuals. Stone v. City of 
Hobbs, 1950-NMSC-032, 54 N.M. 237, 220 P.2d 704. 

State Bar Act (Laws 1925, ch. 100) does not violate 
this section. — The power of the state over the board 
of commissioners of the state bar appears to be absolute. 
In re Gibson, 1931-NMSC-042, 35 N.M. 550, 4 P.2d 643, 
abrogated, In re Bristol, 2006-NMSC-041, 140 N.M. 317, 
142. P.3d 905. 

Public employee benefits statute. — Section 10- 
11-4 NMSA 1978, increasing benefits to public employ- 
ees, and permitting those employees who had annuitant 
status under Laws 1947, ch. 167 (repealed), to participate 
therein provided they elected so to do by paying an ad- 
ditional lump sum of money to the association does not 
violate N.M. Const., art. IV, §§ 27 and 31 and this section, 
as the effect thereof is not to appropriate public money 
for private use nor to allow extra compensation to public 
officers for services already performed, nor does it consti- 
tute a donation or gratuity. State ex rel, Hudgins v, Public 
Employees Retirement Bd., 1954-NMSC-084, 58 N.M. 548, 
273 P.2d 743. 

Flood protection appropriations. — — Appropriations 
under Laws 1961, chs. 181, 182 and 183 (relating to flood 
protection) are not in violation of this section. State ex rel. 
Interstate Stream Comm'n v. Reynolds, 1963-NMSC-028, 
71 N.M. 389, 378 P.2d 622. 

Money disbursed illegally must be paid Pace — 
Public moneys are trust funds belonging to the people, and 
must be reimbursed by the recipient if they are paid out 
illegally by a public official, even though in good faith; and 
this is particularly true in a case involving a donation or 
gratuity. State ex rel. Callaway v, Axtell, 1964-NMSC-046, 
74 N.M. 339, 393 P.2d 451. 

Section was never intended as a shield against 
responsibility for wrongful acts. Thus, where a sew- 
age treatment facility is operated by a city in a.man- 
ner which results in contamination of underground 
water to such a degree that it is offensive or dangerous 
for human consumption or use and is injurious to pub- 
lic health, safety and welfare and interferes with the 
exercise and enjoyment of public rights, including the 
right to use public property, the city has created a public 
nuisance within the meaning of 30-8-1 NMSA 1978 and 
relief in the nature of a mandatory injunction requiring 
abatement of the nuisance by ordering the city to ex- 
tend its waterlines to residencies in and outside its lim- 
its free of hookup charges is no "donation" in violation 
of this section. State ex rel. N.M. Water Quality Control 
Comm'n v. City of Hobbs, 1974-NMSC-064, 86 N.M. 444, 
525 P.2d 371.. , 

Judgment for damages for breach of contract is 
not a donation as defined in this section. Sanchez v. Board 
of Educ., 1969-NMSC-063, 80 N.M. 286, 454 P.2d 768. 
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Contracts beneficial to whole community. — Con- 
tracts between municipalities and private enterprises 
that are beneficial to the community as a whole are not 
violative of this section; when they do not involve mu- 
nicipal investment in the project through the lending of 
municipal funds. Hotels of Distinction W,, Inc. v. City of Al- 
buquerque, 1988-NMSC-047, 107 N.M. 257, 755 P.2d 595. 


II. DONATION. 


Textbook loan program. — The Instructional Mate- 
rial Law (IML), §§ 22-15-1 to -14 NMSA 1978, in which 
the New Mexico Public education department (depart- 
ment) purchases textbooks that are loaned free of charge 
to public and private school students enrolled in first 
through twelfth grade and in early childhood education 
programs, does not violate Article IX, Section 14 of the 
New Mexico constitution, because a textbook loan is not 
a donation. The textbook loan program does not involve 
any donation or gift to students or private schools; the de- 
partment merely loans textbooks to students for use while 
attending school. Moses v. Ruszkowski, 2019-NMSC-003. 

The appropriation of educational funds to pri- 
vate schools is unconstitutional. — N.M. Const., Art. 
XII, § 3 expressly prohibits the appropriation of public 
funds to sectarian, denominational or private schools. A 
public school under the control of the state can directly 
receive funds, while a private school not under the exclu- 
sive control of the state cannot receive either direct or in- 
direct support. Moses v. Skandera, 2015-NMSC-036, 367 
P.3d 838, rev'g 2015-NMCA-036, 346 P.3d 396, vacated 
sub nom. N.M. Ass'n of Non-public Sch. v. Moses, 137 8.Ct. 
2325 (2017) (mem.), . 

Where petitioners filed a complaint for declaratory judg- 
ment against the secretary of the New Mexico public edu- 
cation department seeking a declaration that the state is- 
suing instructional materials to students attending private 
schools is unconstitutional, the New Mexico supreme court 
held that the Instructional Material Law, §§ 22-15-1 through 
22-15-14 NMSA 1978, in which the New Mexico public edu- 
cation department purchases and distributes instructional 
material to school districts, state institutions, and private 
schools as agents for the benefit of eligible students, violates 
N.M. Const., Art, XII, § 3, because the constitutional provi- 
sion expressly restricts the use of public funds to other than 
sectarian schools and expressly prohibits the appropriation 
of educational funds to private schools. Moses v. Skandera, 
2015-NMSC-036, 367 P.3d 838, rev g 2015-NMCA-036, 346 
P.3d 396, vacated sub nom. N.M. Ass'n of Non-public Sch. v, 
Moses, 187 S.Ct. 2325 (2017) (mem.). 

Purpose of this section. — The purpose of this provi- 
sion is to prevent public bodies from loaning their credit 
or from obtaining a financial interest in private enter- 
prise. Moses, v. Skandera, 2015-NMCA-036, cert. granted, 
2015-NMCERT-001. 

Furnishing of instructional material to students 
attending private schools is not an unconstitu- 
tional donation, — The Instructional Material Law 
(IML), 22-15-1 through 22-15-14 NMSA 1978, in which 
the. New Mexico public education department purchases 
and distributes instructional material to school districts, 
state institutions and private schools as agents for the 
benefit of eligible students, does not violate this section 
because under the IML, there is no donation to a private 
school because there is neither a gift nor an.allocation or 
appropriation of something of value without consider- 
ation; although private schools receive possession of the 
instructional material, as agents for the students, they 
never have an ownership interest in the instructional ma- 
terial. Moses v. Skandera, 2015-NMCA-036, cert. granted, 
2015-NMCERT-001, 

"Donation" construed. — The term "donation" as 
found in this proviso has been applied in its ordinary 
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sense and meaning, as a "gift," an allocation or appropri- 
ation of something of value, without consideration, to a 
"person, association or public or private corporation". Vil- 
lage of Deming v. Hosdreg Co., 1956-NMSC-111, 62 N.M. 
18, 303 P.2d 920. 

‘Phrase "giving of aid to private enterprise" 
should not be read into proviso prohibiting a dona- 
tion to a private corporation as a matter of construction 
except where the "aid or benefit" disclosed, by reason of 
its nature and the circumstances surrounding it, takes 
on character as a donation in substance and effect. Ac- 
cordingly, statute (Laws 1955, ch. 234, now repealed) au- 
thorizing issuance of bonds by municipalities to finance 
projects for the purpose of promoting industry and trade 
did not violate this section, proscribing the making of 
"any donation to or in aid of...a private corporation", 
by giving aid to private enterprise. Village of Deming v, 
Hosdreg Co., 1956-NMSC-111, 62 N.M. 18, 303 P.2d 920. 

Roughage drought feed appropriations unconsti- 
tutional, — Laws 1957, ch. 22, making appropriation to 
state board of finance for federal-state cooperative agree- 
ment for roughage drought feed program, violated provi- 
sion of this section providing that state shall not directly 
or indirectly make any donation to or in aid of any person. 
State ex rel. Mechem v. Hannah, 1957-NMSC- 065, 63 N.M. 
110, 314 P.2d 714. 

Provision of Liquor Control Act that reduced 
payments of gross receipts taxes constituted an un- 
constitutional subsidy. — Laws 1981, ch. 39, § 114, the 
provision of the Liquor Control Act (act) which allowed 
holders of liquor licenses to claim a credit against their 
liability to the state for gross receipts tax, is unconstitu- 
tional, because the gross receipts tax on the sale of alco- 
holic beverages is an obligation that is owed to the state 
which cannot be excused by the legislature, and the re- 
duction in payments of the gross receipts tax in this case 
constitutes an unconstitutional subsidy to the liquor in- 
dustry in violation of this section. Chronis v. State ex rel. 
Rodriguez, 1983-NMSC-081, 100 N.M. 342, 670 P.2d 953. 

Ratification bonus payable to members of public- 
sector bargaining unit. — Where a proposed provision 
of a public-sector collective bargaining agreement pro- 
vided that upon ratification of the agreement all bargain- 
ing unit members would receive a ratification bonus of 
$500 to be paid by the first pay period after ratification 
to compensate bargaining unit members for the delay in 
implementing wage increases under the new agreement; 
and the bargaining unit members were public employ- 
ees, the bonus was a retroactive wage and payment of the 
bonus would violate Article IX, Section 14. Nat'l Union 
of Hosp. & Healthcare Employees v. Board of Regents, 
2010-NMCA-102, 149 N.M. 107, 245 P.3d 51, cert. denied, 
2010-NMCERT-010, 149 N.M. 64, 243 P.3d 1146. 

Retroactive benefits. — The provisions of Laws 1959, 
ch, 289 (55-7-21 and 55-7-22, 1953 Comp.), which attempt 
to provide for reimbursement of relocation costs retro- 
spectively to March 29, 1957, are in direct conflict with 
this section. State ex rel, City of Albuquerque v. Lavender, 
1961-NMSC-096, 69 N.M.220, 365 P.2d 652. 

This section will not permit payment of pension to per- 
son who left service of state before passage of Pension Act. 
State ex rel. Sena v, Trujillo, 1942-NMSC-044, 46 N.M. 
361, 129 P.2d 329, 142 A.L.R. 932. 

County may not support county fair conducted by 
private corporation. — Laws 1913, ch. 51, appropriating 
money or directing a county to appropriate money to a pri- 
vate corporation engaged in conducting a county fair, for 
purpose of paying premiums on agricultural, horticultural 
and other exhibits, which was a duty assumed by such a 
corporation, conflicted with this section. Harrington v. At- 
teberry, 1915-NMSC-058, 21 N.M. 50, 153 P. 1041, 

Legislative pension benefits cannot be gifts because 
this section prohibits the state from directly or indirectly 
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lending its credit or from making any donation to or in 
aid of any person. State ex rel, Udall v. Public Employees 
Retirement Bd., 1994-NMCA-094, 118 N.M. 507, 882 P.2d 
548, rev'd, 1995-NMSC-078, 120 N.M. 786, 907 P.2d 190. 
Federal funds used for hotel development proj- 
ect. — City's channeling of federal funds to a hotel de- 
velopment project did not violate the antidonation clause. 
Hotels of Distinction W., Inc. v. City of Albuquerque, 
1988-NMSC-047, 107 N.M. 257, 755 P.2d 595. 


III. BARGAINED-FOR EXCHANGE. 


Purchase of water rights. — Section 72-1-2.4 NMSA 
1978, which appropriates funds to purchase land with ap- 
purtenant water rights or rights to the delivery of water 
as a substitution for enforcement of priorities, does not 
violate the anti-donation clause because the state receives 
present value for its purchase even though subsequent pri- 
ority calls may diminish the value. State ex rel. State Eng'r 
v. Lewis, 2007-NMCA-008, 141 N.M. 1, 150 P.3d 375. 

Where value received, bond issue appropriate. 
— A proposed bond issue to erect high school in conjunc- 
tion with state school is not unconstitutional as a pledge 
of credit or donation by district in aid of state. District will 
get value received for every dollar put into the enterprise. 
White v. Board of Educ., 1988-NMSC-009, 42 N.M. 94, 75 
P.2d 712. 

City may sell property on part cash, part credit 
terms. — Sale of city light and power system to privately 
owned public utility company, partly for cash and partly 
on terms, did not constitute a lending or pledging of credit 
and was not a donation under this section. City of Clovis 
v, Southwestern Pub. Serv. Co., 1945-NMSC-030, 49 N.M. 
270, 161 P.2d 878, 161 A.L.R. 504. 

City must consider all aspects in fixing price. — 
Fact that election and election notice did not mention in- 
terest on delayed payments upon purchase of utility from 
city did not constitute a donation to utility company so 
long as this item was considered in determining the ulti- 
mate purchase and sale figure. City of Clovis v. Southwest- 
ern Pub, Serv. Co,, 1945-NMSC-030, 49 N.M. 270, 161 P.2d 
878, 161 A.L.R. 504. 


IV. RECIPIENTS OF AID. 


"Public or private corporation" construed. — The 
language of this section wherein the words "public or pri- 
vate corporation" are used extends to the city's operation of 
water and sewage systems, State ex rel. City of Albuquerque 
v. Lavender, 1961-NMSC-096, 69 N.M. 220, 365 P.2d 652. 

Proprietary function equivalent to private en- 
terprise. — Operation of water and sewer systems is a 
proprietary function of a municipality, not a governmental 
function, and therefore must stand on the same footing 
as privately owned utility facilities. State ex rel. City of 
Albuquerque v. Lavender, 1961-NMSC-096, 69 N.M. 220, 
365 P.2d 652. 

Intragovernmental transfers outside prohibition. 
— This provision has no application where the lending 
of credit is under legislative sanction by one subordinate 
governmental agency to another. Wiggs v. City of Albu- 
querque, 1952-NMSC-018, 56 N.M. 214, 242 P.2d 865. 

This section does not prevent the leasing of a state park 
to a city for $1.00 per year, even if such lease amounted 
to a donation, since this section is not applicable to a leg- 
islatively sanctioned donation by the state or one of its 
governmental agencies to another such agency. City of 
Gallup v. New Mexico State Park & Recreation Comm'n, 
1974-NMSC-084, 86 N.M. 745, 527 P.2d 786. 


V. EXCEPTIONS FROM PROHIBITION. 


Definition of “indigent patient" in 27-5-4C 
NMSA 1978 is not unconstitutional under this 
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section. Humana of N.M., Inc. v. Board of Cnty. Comm'rs, 
1978-NMSC-036, 92 N.M. 34, 582 P.2d 806. 

Sick leave benefits for state employees are not 
compensation for services rendered but are payable under 
this section, which prohibits donations to private persons, 
as provisions "for the care and maintenance of sick and 
indigent persons". 1983 Op. Att'y Gen. No. 83-04. 

Effect of proviso regarding care of sick and in- 
digent. — City could enter into contract with county 
whereby former conveys hospital facilities for a nominal 
amount and the added consideration that the county 
agree to provide for the care and maintenance of the city's 
sick and indigent citizens, By so doing, the restrictive pro- 
visions of this section would not be applicable. 1957-58 
Op. Att'y Gen. No. 58-78. 

Not necessary that recipients of aid be both sick 
and indigent. — To hold that a person must be both sick 
and indigent, rather than sick or indigent, would disqual- 
ify the large amount of recipients now obtaining welfare 
aid and old age assistance who are in financial need but 
are not sick. Therefore, the department of public health 
may use its moneys to provide drugs to persons whe are 
ill with tuberculosis but not indigent. 1957-58 Op. Att'y 
Gen. No. 58-135. 

Not necessary that person be sick when aid given. 
— Department of public health may provide drugs for pre- 
venting the development or reestablishment of a disease in 
a person presumed well at the time the drug is administered 
because such treatment serves a public purpose and is, there- 
fore, not a donation or gift even though the recipients may 
be incidentally benefited. 1957-58 Op. Att'y Gen. No, 58-135. 

Ambulance service proper. — It is legally possible to 
make an arrangement whereby county in the legitimate 
exercise of its health and welfare powers could provide 
ambulance service to sick and indigent residents of the 
county. 1961-62 Op. Att'y Gen. No. 61-84. 

County road work for charitable institution. — It 
may be implied from construction of this section that a 
county would have the power to do road work for a chari- 
table institution which was providing for the care of sick 
and indigent persons. 1969 Op. Att'y Gen. No. 69-103. 

Pensions for blind persons. — A statute providing 
a "pension" plan for the blind without regard to financial 
need would not be'constitutional. 1957-58 Op. Att'y Gen. 
No. 57-26, 

Assistance to those not in danger of becoming 
paupers. — Since assistance under emergency roughage 
program is not limited to paupers or even to those who 
although not paupers are in danger of becoming such and 
is thus unable to come within the most liberal interpreta- 
tion of the "sick and indigent persons" exception of this 
section, this provision, as well as N.M. Const., art. IV, § 31, 
prohibits the state's contribution of $2.50 per ton toward 
the purchase of hay, 1957-58 Op. Att'y Gen, No. 57-62. 

Aid to hospital operated by private lessee. — The 
evident purpose of Laws 1955, ch. 224 (4-48-11 and 4-48-14 
NMSA 1978) was to provide a means by which the county 
operating the hospital itself could pay for such operation. 
To construe Laws 1955, ch. 224, as allowing the county 
commissioners to use the funds authorized in this section 
for the purpose of supporting and maintaining a hospital 
owned by the county but leased to a private organization, 
would be in direct violation of N.M. Const., art. IV, § 81 and 
this section. 1955-56 Op. Att'y Gen. No, 56-6426. 

Courts should require reimbursement for copy- 
ing costs incurred. — The supreme court and the court 
of appeals should require reasonable reimbursement for 
the costs incurred by them for copying opinions for the 
public or for retrieving their opinions for inspection. How- 
ever, such a charge need not be made in those cases in 
which the courts receive some other form of consideration 
in return for supplying their opinions to private individu- 
als or enterprises. 1979 Op. Att'y Gen. No. 79-14. 
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Intragovernmental transfers outside prohibition. 
— The prohibition against donations does not apply as 
between the state or one of its subordinate agencies and 
another such agency. 1979 Op. Att'y Gen. No. 79-02. 

Donation between political subdivisions permit- 
ted. — A donation of property from one political subdivi- 
sion of the state to another is not prohibited by this sec- 
tion, 1981 Op. Att'y Gen. No. 81-27. 

Intent of this section was to prevent the giving of 
outright "grants" or the use of the city's credit by and for 
those who would not be entitled to get or receive credit in 
the first instance and to act as a curb on speculative ven- 
tures prevalent at the time of its adoption. 1955-56 Op. 
Att'y Gen. No. 56-6550. 

Enterprise's public purpose does not justify aid. 
— Even if a donation is to be used for a public purpose, it 
is not exempt from constitutional prohibitions, 1979 Op. 
Att'y Gen. No. 79-02. 

Outright gifts to individuals are in violation of this sec- 
tion, and the fact that an appropriation may be serving 
a highly commendable public purpose does not exempt it 
from this constitutional prohibition. 1979 Op. Att'y Gen. 
No. 79-07, 

Conformity with aid of charities provision. — The 
language of this section was obviously designed to con- 
form to the aid of charities provision of N.M. Const., art. 
IV, § 31. 1975 Op. Att'y Gen. No, 75-07. 

Loan or pledge of credit proscribed. — The expen- 
diture of $3,000 to be used in preliminary and advance 
work in preparing for the 1965 western association of 
state highway officials' convention is absolutely pro- 
scribed by this section of the New Mexico constitution, 
even though the western association of state highway of- 
ficials would reimburse the department from registration 
fees, since the proposed expenditure would amount at the 
very least to a pledging or lending of highway department 
credit to the association. 1963-64 Op. Att'y Gen. No. 64-81. 

Limited contingent liability. — It.is legal for school 
districts, irrigation districts and other public units to in- 
sure public property in authorized mutual insurance com- 
panies, if the contingent liability assumed by public body 
is limited in amount; but if such liability is not so limited, 
the constitutional provision would be violated. 1935-36 
Op. Att'y Gen. No, 35-1214, 

Student loan plan associated with federal law. — 
Plan whereby the state could loan money to resident stu- 
dents who are enrolled in an institution of higher learning 
in the state and who otherwise qualify under the federal 
guaranteed loan program under the Higher Education Act 
of 1965 (20 U.S.C. § 1001 et seq.) is not inconsistent with 
N.M. Const., art. VIII, § 4, or this section. 1970 Op. Att'y 
Gen. No. 70-23. 

Grasshopper control program meets judicial tests. 
— The grasshopper control program meets the tests which 
have been established by the supreme court as meeting 
the requirements of this section; that is, (1) a public pur- 
pose is being served, and (2) complete control of the expen- 
diture of the state's contribution rests in a state agency. 
Therefore, the appropriation made in Laws 1957, ch. 212, 
§ 10, is constitutional. 1959-60 Op. Att'y Gen. No. 59-92. 

Transportation of students to private schools. — If 
private schools or students were to reimburse the county 
pursuant to an enforceable contract for funds expended in 
contracting with a school district for the transportation of 
students to the private schools, there would be no viola- 
tion of this provision. 1989 Op. Att'y Gen. No. 89-02. 

Providing dormitory and meals to boy scouts, — 
The department of public safety cannot provide use of its 
dormitory and meals to a boy scouts of America troop at a 
substantially reduced cost, 1990 Op. Att'y Gen, No. 90-13, 

Payment of mayor's annual dues in club. — This 
section prohibited the township of Mesilla from pay- 
ing from public funds the mayor's annual dues for 
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membership in the Las Cruces Forum, Inc. 1988 Op. Att'y 
Gen. No. 88-47. d “ 

"Trading" tax.exemptions for health care. — Re- 
peal of the state income tax exemptions for teacher pen- 
sions and public employee pensions does not remedy con- 
stitutional defects of the proposed retiree health care act 
under a theory that those exemptions would be "traded" 
for retiree health care. Those exemptions are not property 
rights, irrepealable contractual entitlements, or pension 
benefits. Hence, elimination of the favorable tax treat- 
ment for current retirees is not consideration for a multi- 
million dollar health care plan that the state proposes to 
provide them. 1990 Op. Att'y Gen. No. 90-03. 

Municipalities without power to make gifts. — 
Municipal corporations are creatures of statute; they have 
only the powers with which they are invested by the stat- 
utes creating them. Powers of cities and towns are set out 
in 3-18-1 NMSA 1978. No power to make a gift of any kind 
is mentioned. 1959-60 Op. Att'y Gen. No. 60-160. 

"Donation" construed. — A donation within the 
meaning of this section has been defined as a gift, an al- 
location or appropriation of something of value, without 
consideration. 1979 Op. Att'y Gen. Nos. 79-02 and 79-07. 

Development agreements. — Under a development 
agreement, a home rule municipality may reimburse a de- 
veloper out of gross receipts tax proceeds in exchange for the 
developer's services in building public infrastructure in con- 
nection with a contract to facilitate the construction of retail 
business establishments. 2002 Op. Att'y Gen. No. 02-02. 

Tax exemptions and deductions not unconstitu- 
tional donations unless retroactive. — Gross receipts tax 
exemptions and deductions do not violate the antidonation 
clause of this section unless they are applied retroactively to 
taxes due and payable. 1991 Op. Att'y Gen. No. 91-14. 

Constitutionality of 1990 workers' compensation 
legislation. — The latest pronouncements of the New 
Mexico supreme court indicate that a loan of state funds 
to the employers mutual company, as authorized by the 
workers' compensation law, violates the antidonation 
clause of this section. 1990 Op. Att'y Gen. No. 90-25. 

Scholarships out of public money. Grants of 
scholarships by state educational institutions out of pub- 
lic money, but not out of endowments for that purpose, 
would probably violate this section. 1937-38 Op. Att'y 
Gen. No. 37-1646. 

Based on its authority to provide and charge tuition 
for educational services, a technical-vocational institute 
may, consistently with the antidonation clause, use pub- 
lic money for scholarships in the form of tuition waiv- 
ers or reductions if the criteria used to award them are 
education-related and applied in a reasonable and even- 
handed manner. Past opinions suggesting that scholar- 
ship awards violate the antidonation clause are overruled 
to the extent they limit scholarships to those paid from 
private or federal sources, 1997 Op. Att'y Gen, No. 97-02. 

No. contributions to American legion memorial 
allowed. — County commissioners may not contrib- 
ute $500 to an American legion war memorial which is 
erected upon the county courthouse grounds. 1943-44 Op. 
Att'y Gen, No. 43-4422, 

Contributions to community chest. — It is not le- 
gal for the state fair to donate the proceeds, in excess of 
costs, from horse races to the community chest. 1955-56 
Op. Att'y Gen. No. 55-6279. 

Contributions to chamber of commerce. — A city 
cannot make donations to the chamber of commerce and 
include such contributions in the city budget. 1943-44 Op. 
Att'y Gen, No. 43-4368. 

Arts commission may not pay expenses of stu- 
dents! art efforts. — Because it would be considered a 
donation, the New Mexico arts commission could not help 
defray the expenses of high school students painting and 
shipping a fence as a donation to the Kennedy center in 
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Washington D.C., which was receiving such artistic dona- 
tions from every state. 1967 Op. Att'y Gen. No. 67-30. 

It is unconstitutional for school district to pay for 
students' insurance (of any type) with school district 
funds other than funds raised through the student activ- 
ity account. 1963-64 Op. Att'y Gen. No. 64-83. 

Use of school resources by school official running 
for office prohibited. — This section prohibits the use 
of school resources and personnel by school officials run- 
ning for the state board of education or other elected of- 
fice. 1992 Op. Att'y Gen, No. 92-04. 

Reimbursement now permitted. — The public ben- 
efit exception to this section embraces reimbursement of 
travel expenses to prospective highway department em- 
ployees as the benefit and convenience to the department 
constitutes consideration, 1981 Op. Att'y Gen. No. 81-05. 

Users of public facilities must reimburse state for 
expenses. — It is incumbent upon any public agency or 
commission to obtain reimbursement for any actual ex- 
penses occasioned by reason of permitted private use of 
public facilities. 1963-64 Op. Att'y Gen. No. 64-92. 

Conditions under which religious or private group 
may use school. — A local board of education may per- 
mit a particular religious denomination or private group to 
use public school buildings or facilities after school hours 
where such use, in the opinion of the school board, will not 
interfere with norma! school activities; however, the school 
board may not in any respect sanction or give endorsement 
to such religious denominational programs. 1963-64 Op. 
Att'y Gen. No. 63-106 (rendered under former law). 

Include equal treatment of all groups. — A lo- 
cal school board must, in exercising its discretion as to 
whether a particular religious denomination may use 
public schoo! facilities after school hours, either make the 
use of school facilities available to all religious groups on 
an equal basis and without preference as to any particu- 
lar group or not permit such use at all. 1963-64 Op. Att'y 
Gen. No. 63-106 (rendered under former law). 

Reimbursement of school's expenses. — Since 
a school district may not in any manner lend its finan- 
cial or other support to any private religious denomina- 
tion, it is incumbent upon school authorities to obtain 
reimbursement for any actual expenses occasioned by a 
religious group's private use of public school facilities. 
1963-64 Op. Att'y Gen. No. 63-106 (rendered under for- 
mer law). 

Gratis transfer of portable classrooms not vio- 
lative of section. — A gratis transfer by the public 
school capital outlay council of portable classrooms to 
local school boards does not violate this section since 
the prohibition does not apply as between the state and 
one of its subordinate agencies, 1980 Op. Att'y Gen. 
No. 80-05, 

Providing school district employees with mem- 
bership in private health club. — A school district 
may spend public funds to provide its full-time employees 
with membership in a private health club if the member- 
ship is provided in return for services rendered to the dis- 
trict. 1989 Op. Att'y Gen. No. 89-20. 

Relocation costs of physicians. — Luna county 
could not use taxpayer funds to pay relocation costs of 
physicians opening a practice in the county. 1989 Op. Att'y 
Gen, No. 89-22, 

Contributions to scouts or salvation army. — 
Municipality may not contribute or spend any money of 
fund to or for the girl scouts, boy scouts or the salvation 
army if the contribution is to those organizations in their 
private capacities. 1955-56 Op. Att'y Gen. No. 55-6253. 

Even though their efforts come within spirit of 
statute. — Such groups as the 4-H, boy scouts and girl 
scouts conduct juvenile recreation programs that come 
within the spirit of 7-12-15 NMSA 1978. But the framers 
of the constitution have clearly provided that public funds 
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shall not be donated to private persons or associations, 
and it is the court's opinion that the juvenile recreation 
fund cannot be expended by, or on behalf of, a 4-H club. 
1961-62 Op. Att'y Gen. No. 61-02. 

Disbursement to nonpublic schools unconstitu- 
tional. — New Mexico Const., art. IV, § 31, this section 
and art. XII, § 3, would be violated if public money was 
disbursed to nonpublic schools in order to purchase secu- 
lar education service, 1969 Op. Att'y Gen. No. 69-06. 

Vouchers for private school education. — Tuition 
assistance in the form of vouchers for private education 
constitutes an unconstitutional state donation to a pri- 
vate entity. 1999 Op. Att'y Gen. No. 99-01. 

Transfer for nominal consideration within prohi- 
bition. — The county commissioners of Dona Ana county 
cannot convey through donation or nominal consideration 
county land to the county humane society, a nonprofit, 
charitable, private organization. 1967 Op. Att'y Gen. 
No. 67-149. , 

Retroactive benefits. — If retired district judges 
and retired supreme court justices were in state service 
at the time of the initial enactment of the judges retire- 
ment law (10-12-1 NMSA 1978), such law would not be 
repugnant to this section. 1957-58 Op. Att'y Gen. No. 57- 
227. Bs 

Retroactive sick leave benefits would constitute an il- 
legal donation as they would not be paid in consideration 
for services rendered. 1977 Op. Att'y Gen. No. 77-18. 

School district would not be authorized to present a 
bonus to any teacher inasmuch as that would be giving 
extra compensation to a public servant after the services 
were rendered and a contract made, 1948-44 Op. Att'y 
Gen. No. 44-4440. 

Counties may appropriate money for construct- 
ing building in which to show exhibits installed 
by counties at the state fair. 1915-16 Op. Att'y Gen. 
No. 15-1676. 

Counties may pay to install displays which will 
benefit counties. — Counties may make appropriations 
with which to install displays at the state fair which, pre- 
sumably, will be of benefit 'to the counties. 1915-16 Op. 
Att'y Gen. No. 15+1578. 

Entertainment, travel, and meal expenditures, — 
Officials and employees of a technical-vocational institute 
may, within limitations, spend public money for certain 
entertainment, meals, travel, and membership expenses 
without violating the antidonation clause if the expendi- 
tures are demonstrably related to the institute's consti- 
tutionally or statutorily authorized functions and do not 
amount to a subsidy of private individuals or businesses. 
1997 Op. Att'y Gen. No. 97-02. 

Taxpayer political contribution designation op- 
tion would violate section. — Legislation granting 
New Mexico taxpayers the option of designating $1.00 of 
their state income taxes for distribution as a contribution 
to a political party would be in violation of this section. 
1979 Op. Att'y Gen. No. 79-02. 

State retirement benefits for private employees. 
— Individuals employed by a private nongovernmental 
association are not eligible for retirement benefits from 
state funds. 1963-64 Op. Att'y Gen. No. 63-05. 

Free public education for nonresidents. — To per- 
mit nonresident students to attend New Mexico public 
schools without payment of any kind would constitute a 
gift to them and would violate this section. 1978 Op. Att'y 
Gen. No. 78-14. 

To the extent that a local school district would un- 
dertake the total burden of educating nonresident stu- 
dents without benefit of state allotment as dispensed 
on the basis of average daily membership, the school 
district would still be making a donation in aid of those 
students in violation of this section. 1978 Op. Att'y 
Gen. No. 78-14. 
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Grants to defray private tuition costs would be 
outright gifts. — Under the terms of a house bill provid- 
ing that a sum of money be appropriated to the board of 
educational finance for allocation as grants to students for 
the purpose of defraying tuition costs at private colleges 
and universities, a grant to a student would appear to 
be an outright gift as there is no consideration or benefit 
accruing to the state in exchange for the grant, nor any 
provision that it be repaid, 1979 Op. Att'y Gen. No, 79-07, 

Judges' retirement benefits constitutional. — 
State may constitutionally pay its share to retired district 
judges and retired members of the supreme court for their 
retirement benefits. 1957-58 Op, Att'y Gen. No, 57-221, 

Educational leave for state employees. — Provi- 
sion for educational leave granted in accordance with 
state personnel board rules does not violate constitutional 
anti-donation provision when a state employee is granted 
educational leave with pay to attend a state university pro- 
gram for advanced study. 1972 Op. Att'y Gen. No. 72-67. 

Payment of teachers' dues to education associa- 
tions. — Within the bounds of state board regulations 
and the requirements of the Public School Finance Act 
(Chapter 22 Article 8 NMSA 1978), a local board of edu- 
cation could, without violating this article, make mem- 
bership dues payments on behalf of individual employees 
who voluntarily elect to be members of the national edu- 
cation association of New Mexico, American federation 
of teachers, classroom teachers association or any other 
teacher/education association that is deemed appropriate 
by those who desire to join. 1976 Op. Att'y Gen. No. 76-27. 

A public school of this state may lawfully expend public 
moneys in a reasonable amount for the purpose of the pay- 
ment of membership dues to an association or organization 
having for its stated and actual purposes the providing of 
direct assistance and aid to effect the betterment of local 
education and the rendering of service and actual benefits 
to such schools in the advancement of public education, as 
long as such expenditures are in the best interest of the in- 
dividual school concerned. 1963-64 Op. Att'y Gen. No. 63-05. 

Gift of employee's share of retirement plan con- 
tribution prohibited. — An outright gift by the state of 
an employee's share of his retirement plan contribution is 
a donation in aid of a person and prohibited by this sec- 
tion. 1981 Op. Att'y Gen, No. 81-16. 

Aid to Santa Fe film festival. — New Mexico film 
commission cannot provide the Santa Fe film festival the 
use of its offices and telephones without charge. 1987 Op. 
Att'y Gen. No. 87-33. 

Providing space in capitol building to news me- 
dia. — Providing free space in the state capitol building 
to the news media for use during legislative sessions is 
not an unconstitutional donation by the legislature. How- 
ever, the allocation of private office space in the capitol to 
members of the press for their permanent use does consti- 
tute an unconstitutional donation under this section, 1992 
Op. Att'y Gen. No. 92-03. 

Free space for vending machines. — State and local 
governments may provide space for newspaper vending ma- 
chines and similar devices free of charge without violating 
the antidonation clause unless the vending machines take 
up space otherwise required for public or official use, require 
buildings to remain open after hours or require state agen- 
cies and local governments to provide custodial, mainte- 
nance, utility or other services, 1992 Op. Att'y Gen. No. 92-03. 

Use of tax proceeds to operate privately owned 
racetrack. — The City of Raton would violate the anti- 
donation clause if it spent lodgers' tax proceeds to operate 
the privately owned La Mesa Park racetrack or to defer its 
expenses. 1988 Op. Att'y Gen. No. 88-38. 

Conveyance price sufficiently related to value of 
property. — Arms-length conveyance of property from 
the New Mexico Military Institute to the New Mexico Mil- 
itary Institute Foundation was proper, and did not violate 
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this section, where the $250,000 contract price bore a suf- 
ficient relationship to the actual value of the property. 
1988 Op. Att'y Gen. No. 88-79, 

Section prohibits appropriations without consid- 
eration. — This section does not prohibit indirect aid or 
benefit to a private corporation; it only prohibits an al- 
location or appropriation of something of value without 
consideration to a person, association or public or private 
corporation. 1967 Op. Att'y Gen. No. 67-29. 

Bargained-for employee benefits valid. — Consti- 
tution would not prohibit legislation authorizing local 
school boards to devise plan of compensation which would 
include the payment of benefits to retiring employees for 
accumulated, unused sick leave, The various prohibitions 
contained in N.M., Const., art. IV, § 27, N.M. Const., art. 
IV, § 31 and this section would not be violated so long as 
the benefit was, in fact, bargained for consideration in the 
form of compensation for services rendered as defined by 
contract between the employee and the local school board. 
1977 Op. Att'y Gen. No. 77-18. 

Provision by state of group or other forms of insurance 
for the benefit of eligible employees is a valid use of public 
funds and not a pledge of credit or donation in contraven- 
tion of the state constitution, since such contribution is in 
fact an increment to a public employee's salary and is a 
benefit to the state or its subdivisions through its concom- 
itant effect of attracting and maintaining capable pub- 
lic personnel in public positions. 1963-64 Op, Att'y Gen. 
No. 64-83; 1939-40 Op. Att'y Gen. 40-3493. 

Prohibition of section is directed against pay- 
ment of obligation belonging to a public or private 
corporation. — Payment by school district of a contribu- 
tion or advance to a public utility for construction pur- 
poses is not the payment of the utility's obligation and 
therefore is not a contribution within the scope of the con- 
stitutional prohibition. Furthermore, money so expended 
by a school district or any other such agency is money 
expended for value received and therefore not prohibited. 
1966 Op. Att'y Gen. No, 66-58. 

City may dispose of property received subject 
to reversionary interest. — Surrender of property do- 
nated to city subject to a reversionary interest may be ef- 
fected without consideration, or the city could quitclaim 
its interest to another agency for $1.00 and "other good 
and valuable consideration" upon proper resolution of the 
city council and the grantee agency could then purchase 
the reversionary interest of the original donor. 1951-52 
Op. Att'y Gen. No. 51-5427. 

City may give credits for business reasons. — Con- 
sistent with this section, a city as owner of a natural gas sys- 
tem, in order to promote the use of natural gas and compete 
with other utilities, could give credits of $12.50 to $50.00 to 
customers if they installed a new gas water heater, changed 
to a gas water heater from another type of water heater or 
replaced the existing gas water heater with a new gas water 
heater. 1963-64 Op. Att'y Gen. No. 64-53. 

Sale prices must be reasonably related to value. 
— County property can only be sold for at least an amount 
having some reasonable relation to the value of the prop- 
erty. 1967 Op. Att'y Gen. No. 67-149. 

Outright contributions could not be made by mu- 
nicipality to community action agency under of- 
fice of economic opportunity. — If the city wished to 
pay out any money to the community action committee, 
it could not make an outright contribution, but could pay 
moneys under the terms of a personal service contract. 
1966 Op. Att'y Gen. No. 66-117. 

Reimbursement now permitted. — The public 
benefit exception to this section embraces reimburse- 
ment of travel expenses to prospective highway depart- 
ment employees as the benefit and convenience to the 
department constitutes consideration, 1981 Op. Att'y 
Gen. No. 81-05. 
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Intergovernmental transfers not prohibited. 
1957-58 Op. Att'y Gen, No. 58-231. 

Municipality may not fund specially created non- 
profit corporation. — City or county may not appropri- 
ate public funds for economic development to be used by 
nonprofit corporation formed for this purpose. 1967 Op. 
Att'y Gen. No. 67-29. 

Law reviews. — For note, "Forest Fire Protection on 
Public and Private Lands in New Mexico," see 4 Nat. Re- 
sources J. 374 (1964). 

For student symposium, "Constitutional Revision - 
State Aid to Private Enterprise in New Mexico," see 9 Nat. 
Resources J, 457 (1969). 

For article, "Ad Valorem Tax Status of a Private Les- 
see's Interest in Publicly Owned Property: Taxability of 
Possessory Interests in Industrial Projects under the New 
Mexico Industrial Revenue Bond Act," see 3 N.M. L. Rev. 
136 (1973). 

For article, "State Investment Attraction Subsidy Wars 
Resulting from a Prisoner's Dilemma: The Inadequacy of 
State Constitutional Solutions and the Appropriateness of 
a Federal Legislative Response", see 28 N.M. L. Rev. 303 
(1998). 

For article, "New Mexico Taxes: Taking Another Look," 
see 32 N.M. L. Rev. 351 (2002). 

For note, "Indirect Funding of Sectarian Schools: 
A Discussion of the Constitutionality of State School 
Voucher Programs Under Federal and New Mexico Law 
After Zelman v, Simmons-Harris," see 34 N.M. L. Rev. 
194 (2004). 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 56 
Am. Jur. 2d Municipal Corporations, Counties, and Other 
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Political Subdivisions §§ 588, 589; 63A Am. Jur, 2d Public 
Funds §§ 3, 4, 60, 64, 68, 70. 

Constitutionality of statute or ordinance ‘audtheriad 
ing use of public funds, credit,.or power of taxation for 
restoration or repair of privately owned utility, 13 
A.L.R. 313. 

Releasing public school pupils from attendance for pur- 
pose of attending religious education classes as use of 
public money for sectarian purpose, 2 A.L.R.2d 1371. 

Validity of legislation providing for additional retire- 
ment or disability allowances for public employees previ- 
ously retired or disabled, 27 A.L.R.2d 1442. 

Urban redevelopment by private enterprise, validity of 
statutes providing for, 44 A.L.R.2d 1414. 

Constitutionality of state legislation to reimburse pub- 
lic utilities for cost of relocating their facilities because 
of highway construction, conditioned upon federal reim- 
bursement of state under terms of Federal-Aid Highway 
Act (23 U.S.C. § 123), 75 A.L.R.2d 419, 

Use of public school premises for religious purposes 
during nonschool time, 79 A.L.R.2d 1148. 

Public payment of tuition, scholarship or the like, to sec- 
tarian school, 81 A.L.R.2d 1309. 

Permissible use of funds from parking meters, 83 
A.L.R.2d 625. 

Use of public money for furnishing free textbooks to sec- 
tarian school or student therein, 93 A.L.R.2d 986. 

Use of school property for other than public school or 
religious purposes, 94 A.L.R.2d 1274. 

20 C.J.S. Counties § 204; 64 C.J.S. Municipal Corpora- 
tions § 1870; 79 C.J.S. Schools and School Districts § 330; 
81A C.J.S, States §§ 204 to 208. 


Sec. 14. (Proposed.) [Aid to private enterprise; veterans' scholarship 
programs; student loans; job opportunities; affordable 


housing.] 


Neither the state nor any county, school district or municipality, except as otherwise provided in 
this constitution, shall directly or indirectly lend or pledge its credit or make any donation to or in 
aid of any person, association or public or private corporation or in aid of any private enterprise 
for the construction of any railroad except as provided in Subsections A through H of this section, 

A. Nothing in this section prohibits the state or any county or municipality from making provi- 
sion for the care and maintenance of sick and indigent persons. 

B. Nothing in this section prohibits the state from establishing a veterans' scholarship program 
for Vietnam conflict veterans who are post-secondary students at educational institutions under 
the exclusive control of the state by exempting such veterans from the payment of tuition. For the 
purposes of this subsection, a "Vietnam conflict veteran" is any person who has been honorably 
discharged from the armed forces of the United States, who was a resident of New Mexico at the 
original time of entry into the armed forces from New Mexico or who has lived in New Mexico for 
ten years or more and who has been awarded a Vietnam campaign medal for service in the armed 
forces of this country in Vietnam during the period from August 5, 1964 to the official termination 
date of the Vietnam conflict as designated by executive order of the president of the United States. 

C. The state may establish by law a program of loans to students of the healing arts, as defined 
by law, for residents of the state who, in return for the payment of educational expenses, contract 
with the state to practice their profession for a period of years after graduation within areas of the 
state designated by law. 

D. Nothing in this section prohibits the state or a county or municipality from creating new 
job opportunities by providing land, buildings or infrastructure for facilities to support new or ex- 
panding businesses if this assistance is granted pursuant to general implementing legislation that 
is approved by a majority vote of those elected to each house of the legislature. The implementing 
legislation shall include adequate safeguards to protect public money or other resources used for 
the purposes authorized in this subsection. The implementing legislation shall further provide that: 
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(1) each specific county or municipal project providing assistance pursuant to this subsec- 
tion need not be approved by the legislature but shall be approved by the county or municipality 
pursuant to procedures provided in the implementing legislation; and 

(2) each specific state project providing assistance Pursuant to this subsection shall be ap- 
proved by law. 

E. Nothing in this section prohibits the state, or the instrumentality of the state designated by 
the legislature as the state's housing authority, or a county or a municipality from: 

(1) donating or otherwise providing or paying a portion of the costs of land for the construc- 
tion on it of affordable housing; 

(2) donating or otherwise providing or paying a portion of the costs of construction or reno- 
vation of affordable housing or the costs of conversion or renovation of buildings into affordable 
housing; or © 

(3) providing or paying the costs of financing or infrastructure necessary to support afford- 
able housing projects. 

F. The provisions of Subsection E of this section are not self-executing. Before the described as- 
sistance may be provided, enabling legislation shall be enacted by a majority vote of the members 
elected to each house of the legislature. This enabling legislation shall: 

(1) define “affordable housing"; 

(2) establish eligibility criteria for the recipients of land, buildings and infrastructure; 

(3) contain provisions to ensure the successful completion of affordable housing projects 
supported by assistance authorized pursuant to Subsection E of this section; 

(4) require a county or municipality providing assistance pursuant to Subsection E of this 
section to give prior formal approval by ordinance for a specific affordable housing assistance grant 
and include in the ordinance the conditions of the grant; 

(5) require prior approval by law of an affordable housing assistance grant by the state; 
and 

(6) require the governing body of the instrumentality of the state, designated by the legis- 
lature as the state's housing authority, to give prior approval, by resolution, for affordable housing 
grants that are to be given by the instrumentality. 

G. Nothing in this section prohibits the state from establishing a veterans' scholarship program, 
for military war veterans who are post- -secondary students at educational institutions under the ex- 
clusive control of the state and who have exhausted all educational benefits offered by the United 
States department of defense or the United States department of veterans affairs, by exempting such 
veterans from the payment of tuition. For the purposes of this subsection, a "military war veteran" 

_is any person. who has been honorably discharged from the armed forces of the United States, who 
was a resident of New Mexico at the original time of entry into the armed forces or who has lived 
in New Mexico for ten years or more and who has been awarded a southwest Asia service medal, 
global war on terror service medal, Iraq campaign medal, Afghanistan campaign medal or any 
other medal issued for service in the armed forces of this country in support of any United States 
military campaign or armed conflict as defined by congress or by presidential executive order or 
any other campaign medal issued for service after August 1, 1990 in the armed forces of the United 
States during periods of armed conflict as defined by congress or by executive order. 

H. Nothing in this section prohibits the state from expending state funds or resources for the 
purpose of providing essential services primarily for residential purposes if the assistance is granted 
pursuant to general implementing legislation approved by a majority vote of those elected to each 
house of the legislature. The implementing legislation shall provide for accessibility to essential ser- 
vices primarily for residential purposes and include safeguards to protect public money and other 
public resources used for the purposes authorized in this subsection. As used in this subsection, 
"essential services" means infrastructure that allows internet, energy, water, wastewater or other 
similar services as provided by law. 


Compiler's notes. — Section 2 of House Joint Resolu- to the people for their approval or rejection at the next gen- 


tion 1 (Laws 2022, appearing on the November 8, 2022 eral election or at any special election prior to that date 
general election ballot as Constitutional Amendment 2) that may be called for that purpose. 


provided that this proposed amendment shall be submitted 
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Sec. 15. [State and local refunding bonds. ] 


Nothing in this article shall be construed to prohibit the issue of bonds for the purpose of paying 
or refunding any valid state, county, district or municipal bonds and it shall not be necessary to 
submit the question of the issue of such bonds to a vote as herein provided. 


ANNOTATIONS amount of the outstanding bonds being refunded, pro- 
‘ vided the proceeds of the refunding bonds are used only 
Municipal bonds to be put in escrow constitute for the purpose of refunding existing school district gen- 
refunding bonds. — Where proceeds of municipal eral obligation indebtedness, as provided by law, and not 
bonds were to be placed in escrow and invested in United for new capital outlay projects, operating costs of a school 
States bonds for the sole purpose of paying off indebted- district or other purposes besides refunding. 2001 Op. 
ness on existing municipal bonds over a 10-year period, Att'y Gen. No, 01-03. 
the proposed issue constituted refunding bonds within Am, Jur. 2d, A.L.R. and C.J.8. references. — 56 Am. 
contemplation of this section, City of Albuquerque v. Gott, Jur. 2d Municipal Corporations, Counties, and Other Po- 
1964-NMSC-027,78'N.Mi439; 489 P-ad'207; litical Subdivisions §§ 656 to 659; 64 Am. Jur. 2d Public 
School refunding bonds. — Laws 1927, ch. 128 (6- — Securities and Obligations 131, 136, 261, 266 to 269; 72 
15-11 to 6-15-19 NMSA 1978), authorizing issuance of re- Am. Jur, 2d States, Territories, and Dependencies § 85, 
funding bonds that might be in excess of 6% of assessed Special assessment bond, power of municipality to re- 


valuation of taxable property within school district, did fund, 102 A.L.R. 202. 
not run counter to the prohibition of Section 11 of this ar- Smaller political units, constitutionality of statutory 


ticle, in view of the exemption in this section. Southwest lan for financing or refinancing bonds of. by larger politi- 
Sec, Co. v. Board of Educ., 1936-NMSC-008, 40N.M.59, Paint 106ALR 608 Me ER EEP 


54 Pad 412. Governmental unit's power to issue bonds as implyin 
State refunding bonds. — Subject to the approval of power to refund them, oA Rod 134. Pee 


the department of finance and administration, a board of 20 C.J.S. Counties §§ 218 to 226; 64 CWJ.S. Municipal 
education may issue general obligation refunding bonds Corporations § 1910; 81A C.J.9. States § 259. 
in a principal amount that is greater than the principal i 


Sec. 16. [State highway bonds.] 


Laws enacted by the fifth legislature authorizing the issue and sale of state highway bonds for 
the purpose of providing funds for the construction and improvement of state highways and to 
enable the state to meet and secure allotments of federal funds to aid in construction and improve- 
ment of roads, and laws so enacted authorizing the issue and sale of state highway debentures to 
anticipate the collection of revenues from motor vehicle licenses and other revenues provided by 
law for the state road fund, shall take effect without submitting them to the electors of the state, 
and notwithstanding that the total indebtedness of the state may thereby temporarily exceed one 
per centum of the assessed valuation of all the property subject to taxation in the state. Provided, 
that the total amount of such state highway bonds payable from proceeds of taxes levied on prop- 
erty outstanding at any one time shall not exceed two million dollars [($2,000,000)]. The legisla- 
ture shall not enact any law which will decrease the amount of the annual revenues pledged for 
the payment of state highway debentures or which will divert any of such revenues to any other 
purpose so long as any of the said debentures issued to anticipate the collection thereof remain 
unpaid. (As added September 20, 1921.) 


Bracketed material. — The bracketed material was the general election held on November 6, 1990. It was de- 
inserted by the compiler and is not part of the law. feated by a vote of 97,460 for and 210,575 against. 

The 1921 amendment to Article IX, which was pro- Cross references. — For general popular referendum, 
posed by H.J.R. No. 25 (Laws 1921) and adopted ata special see N.M. Const., art. IV, § 1. 
election held on September 20, 1921, with a vote of 29,267 For proper purposes of state indebtedness, see N.M. 
for and 21,259 against, added this section to the article. Const., art. IX, § 7. 

Compiler's notes. — An amendment to this article, For restrictions on indebtedness, see N.M. Const., art. 


proposed by H.J.R. No. 4 (Laws 1990), which would have IX, § 8. 

added a new Section 17 providing that obligations of the . 

state or any political subdivision, agency, or instrumental- ANNOTATIONS 
ity of the state, which are payable out of general revenues 
beyond the then current fiscal year, which are incurred - 
after the effective date of the section and which are con- 
tingent upon annual appropriations, were to be incurred 
subject to the provisions of that section and were not to 
constitute debt, indebtedness or borrowing under and 
were not to be subject to the limitations of Sections 8, 10, 
11, 12, and 138 of Article 9, was submitted to the people at 


"So" construed. — If the word "so" had been omit- 
ted from this section, there would be no difficulty in in- 
terpreting the amendment as applying to laws at any 
time eriacted. The word "so" may simply refer to "laws 
enacted by the... legislature". That meaning will be at- 
tached to it, because otherwise the mere inclusion of the 
word renders inapplicable an important and deliberately 
included provision, since there was no enactment of the 
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fifth legislature to which it could apply. State v. Graham, 
1927-NMSC-066, 32 N.M. 485, 259 P, 623. 

Section permits subsequent debentures without 
referendum. — By virtue of this section, debentures to 
anticipate proceeds of the gasoline excise tax, authorized 
by Laws 1927, ch. 20 (repealed), which were to be covered 
into the state road fund "to be used for maintenance, con- 
struction, and improvement of state highways and to meet 
the provisions of the Federal Aid Road Law (U.S. Comp. 
St. 8§ 7477a to 74771) [23 U.S.C. §§ 101 to 158]" did not 
constitute such state borrowing or debt as required popu- 
lar referendum. State v. Graham, 1927-NMSC-066, 32 
N.M. 485, 259 P. 623. 

Validating effect. — Provision of statute (Laws 1921, 
ch. 153) authorizing levy of taxes, and sale of state de- 
bentures in anticipation of taxes, for construction and 
improvement of public highways, and to meet, dollar for 
dollar, allotments to state of federal funds under Federal 
Aid Road Act (23 U.S.C. §§ 101 to 158) was validated for 
adoption of this section. Lopez v. State Hwy, Comm'n, 
1921-NMSC-074, 27 N.M. 300, 201 P. 1050. 
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Highway debentures excepted from referendum 
by another section. — Laws 1949, ch. 42 (repealed), was 
excepted from popular referendum because the highway 
debentures, payable from a fund, the source of a part of 
which is a general property tax, were evidences of public 
debts in sense words "public debt" are used in N.M. Const., 
art. IV, § 1, State ex rel. Linn v, Romero, 1949-NMSC-049, 
53 N.M. 402, 209 P.2d 179, ' 

Tax refund valid. — Laws 1931, ch. 31 (repealed), 
authorizing refund of gasoline excise taxes only out of 
surplus not necessary to payment of interest and prin- 
cipal of highway debentures, did not violate provision of 
constitution against decrease of pledged revenues. Streit 
v, Lujan, 1931-NMSC-062, 35 N.M. 672, 6 P.2d 205, ap- 
peal dismissed, 285 U.S. 527, 52 S. Ct. 405, 76 L. Ed. 924 
(1982), 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 39 Am. 
Jur. 2d Highways, Streets, and Bridges, §§ 122, 124. 

40 C.J.S. Highways § 176. 


ARTICLE X 


County and Municipal Corporations 


Sec. 

1. Classification of counties; salaries and fees of county 
officers. 

Terms of county officers. 

Removal of county seats. 

Combined city and county corporations. 

Incorporated counties. 

Municipal home rule. 


Sec, 

7. Five-member boards of county commissioners. 

8. New activity or service mandated by state rule or reg- 
ulation. 

9. Recall of elected county officials. 

10. Urban counties. 

11. Single urban governments. 


Sec. 1. [Classification of counties; salaries and fees of county officers. ] 


The legislature shall at its first session classify the counties and fix salaries for all county of- 
ficers, which shall also apply to those elected at the first election under this constitution. And no 
county officer shall receive to his own use any fees or emoluments other than the annual salary 
provided by law, and all fees earned by any officer shall be by him collected and paid into the trea- 


sury of the county. 


Compiler's notes. — An amendment to this section 
proposed by S.J.R. No. 7 (Laws 2007), which would have 
allowed a board of county commissioners to provide a 
midterm salary increase for elected county officers, was 
submitted to the people at the general election held on 
November 4, 2008. It was defeated by a vote of 184,781 for 
and 511,900 against. 

Cross references, — For prohibition of extra compen- 
sation to public officers, see N.M. Const., art. IV, § 27. 

For limitation of state officer to salary, see N.M. Const., 
art. XX, § 9. 

For general salary provisions, see 4-44-1 to 4-44-45 
NMSA 1978. 

Comparable provisions. — Arizona Const., Art. XXII, 
§ 17. 

Idaho Const., art. XVIII, §§ 7, 8. 


ANNOTATIONS 


I. GENERAL CONSIDERATION. 
II. LEGISLATURE TO FIX SALARIES, 
Ill. NO OTHER FEES TO OWN USE. 
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I, GENERAL CONSIDERATION. 


Intent of section. — Prior to adoption of the constitu- 
tion, county officers had been compensated for their ser- 
vices upon a fee basis, but by N.M. Const., art. IV, § 27, 
and this section, it was intended to dispense with such 
method and to substitute in lieu thereof a salary method, 
with provision that such compensation should be neither 
increased nor diminished during term of any such officer. 
State ex rel. Peck v. Velarde, 1985-NMSC-033, 39 N.M. 
179, 43 P.2d 377; State ex rel. Gilbert v. Board of Comm'rs, 
1924-NMSC-001, 29 N.M. 209, 222 P. 654, 31 A.L.R. 1310. 


II. LEGISLATURE TO FIX SALARIES. 


All county officers on salary. — The constitution 
requires all county officers to be placed upon a salary 
basis and prohibits them from receiving any other fees 
or emoluments of office. James v. Board of Comm'rs, 
1918-NMSC-106, 24 N.M. 509, 174 P. 1001. 

Midterm: salary increases unconstitutional. — 
Salary increases granted by county commissions under 
4-44-12.83 NMSA 1978, for elected officials who were in 
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midterm on the date the increases took effect, violated Ar- 
ticle IV, § 27 of the New Mexico constitution. State ex rel. 
Haragan v, Harris, 1998-NMSC-0438, 126 N.M. 310, 968 
P.2d 1173. 

Salary law required. — Under this section, the com- 
pensation of a county officer is dependent upon enactment 
of a salary law, and he cannot recover for his services until 
such a law is passed, and then only as provided by said 
act. No law had been heretofore enacted fixing the com- 
pensation of county clerk or tax assessor. Herbert v. Board 
of Cnty. Comm'rs, 1913-NMSC-053, 18 N\M. 129, 184 
P, 204; State ex rel, Delgado v. Romero, 1912-NMSC-010, 
17 N.M. 81, 124 P, 649. 

Services deemed gratuitous without law. — Ser- 
vices of a public officer are deemed gratuitous unless a 
compensation is fixed therefor by statute. State ex rel. Baca 
v. Montoya, 1915-NMSC-013, 20 N.M. 104, 146 P. 956. 

Reimbursement proper where sheriff has paid 
out sums for employment of deputies. State ex rel. 
Garcia v. Board of Comm'rs, 1916-NMSC-030, 21 N.M. 
632, 157 P. 656. 

No reimbursement when deputy county official was 
not entitled to compensation, State ex rel. Baca v, Mon- 
toya, 1915-NMSC-0138, 20 N.M. 104, 146 P. 956. 


III. NO OTHER FEES TO OWN USE. 


The last clause relating to fees is self-executing. 
State ex rel. Delgado v. Romero, 1912-NMSC-010, 17 N.M. 
81, 124 P. 649. 

Constitution prohibits any emoluments addi- 
tional to the "salary" fixed by law; a county clerk who 
fails to appoint a deputy to serve as clerk of district court is 
not entitled to compensation additional to statutory salary 
when he personally serves in that capacity. Nye v, Board of 
Comm'rs, 1982-NMSC-009, 36 N.M. 169, 9 P.2d 1023. 

District attorney cannot collect and retain to his own 
use any fees or emoluments of office under this section 
or under N.M. Const., art. XX, § 9. State ex rel. Ward v, 
Romero, 1912-NMSC-011, 17 N.M, 88, 125 P. 617. 

County clerk can only charge and accept statu- 
tory fee for issuing marriage license, regardless of 
the hour it is issued, and no sums in the form of an ad- 
ditional charge or gratuity can be accepted; 1953-54 Op. 
Att'y Gen. No. 53-5665. 

Irrelevant that services performed for another 
jurisdiction. — County sheriff was not entitled to fees 
received by him for services performed in a city or town 
court where he had made arrests and fines had been as- 
sessed against, and paid by, defendants, 1915-16 Op, Att'y 
Gen. No. 16-1772. 

Sheriff is chargeable with fee paid for the execution of 
the death penalty even though it does come from the state 
and not the county. 1917-18 Op. Att'y Gen. No. 17-2013. 

County clerk may serve as deputy game, war- 
den. — This inhibition applies only to county officers, 
and there is no objection to a county clerk receiving, as 
deputy game warden, fees for issuing and reporting li- 
censes and the receipts thereof. 1923-24 Op. Att'y Gen. 
No, 23-3691. 

County treasurer may be paid for services as phy- 
sician. as a physician, examine 
insane persons, attend prisoners atthe county jail, and 
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exhume a body by order of the district court, and receive 
compensation therefor. 1912-13 Op. Att'y Gen. No, 13-1141. 

School superintendent cannot act as teacher. — 
The county superintendent of schools cannot draw a sal- 
ary therefor and at the same time act as school teacher. 
1919-20 Op. Att'y Gen. No. 20-2739. 

Service as both county commissioner and teacher 
cohsistent with section. — This section, which provides 
in part that no county officer shall receive to his own use 
any fees or emoluments other than the annual salary pro- 
vided by law, applies only to those situations where extra 
compensation is received for performing duties prescribed 
by law to a particular office and for which a fixed compen- 
sation is provided. Clearly, the services performed by a 
school teacher do not fall within the duties prescribed by 
statute for the office of county commissioner. Therefore, 
an individual who has been’elected to the office of county 


commissioner may legally accept a salary from a teaching 


position in an institution of higher learning in this state, 
as well as the salary provided by law for acting as a county 
commissioner. 1957-58 Op. Att'y Gen. No. 58-238. 

Fees to be paid into county treasury. — Fees col- © 


. lected by county officers cannot be used for their com- 


pensation, even though no other compensation has been 
provided by the legislature, but must be turned into the 
county treasury. 1912-13 Op. Att'y Gen. No. 12-913. 

County commissioner serving as tribal council 
member, — A Native American may serve as a tribal 
council member and as a county commissioner at the 
same time, as long as his duties as tribal council mem- 
ber do not physically interfere with his duties as county 
commissioner during the ordinary working hours of that 
position and the functions of the two positions are not oth- 
erwise incompatible, 1990 Op. Att'y Gen. No. 90-14. 

Salary law required. 1955-1956 Op. Att'y Gen. No. 55- 
6291; 1915-16 Op. Att'y Gen. No. 15-1664, 

Cut-off date and consequences. — The fee system 
for county officers having been abolished on January 6, 
1912, a treasurer whose term expired on January 15, 
1912, could collect a percentage on his tax collection only 
for six days. The percentage for collections from January 6 
to January 15 could not be based on his fees for the previ- 
ous year, but he would have to look to the legislature for 
relief, 1912-13 Op. Att'y Gen. No. 13-1133, 

Judge prohibited from accepting gratuity for 
marriage ceremony. — Except for municipal judges, a 
judge may not accept a gratuity in connection with the 
performance of a marriage ceremony without violating the 
New Mexico constitution. 1991 Op. Att'y Gen. No. 91-09. 

Probate judge may perform marriage ceremony 
but cannot charge fee for such service for himself or the 
county. 1931-32 Op. Att'y Gen. No. 31-27. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 56 Am. 
Jur. 2d Municipal Corporations, Counties, and Other Sub- 
divisions § 33; 683A Am. Jur. 2d Public Officers and Em- 
ployees §§ 431 to 434. 

Challenging acts or proceedings by which its boundar- 
ies are affected, right of county as to, 86 A.L.R. 1873. 

Constitutional provision fixing or limiting salary of 
public officer as precluding allowance for expenses or dis- 
bursements, 5 A.L.R.2d 1182. 

20 C.J.S. Counties §§ 5, 107 to 121; 67 C.J.S. Officers 
and Public Employees §§ 219, 224, 


A. In every county all elected officials shall serve four-year terms, ely to the provisions of 


Subsection B of this section. 


B. In those counties that'prior to 1992 have not had four-year Tas for elected officials, the 
assessor, sheriff and probate judge shall be elected to four-year terms and the treasurer and clerk 
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shall be elected to two-year terms in the first election following the adoption of this amendment. In 
subsequent elections, the treasurer and clerk shall be elected to four-year terms. 

C. To provide for staggered county commission terms, in counties with three county commis- 
sioners, the terms of no more than two commissioners shall expire in the same year; and in coun- 
ties with five county commissioners, the terms of no more than three commissioners shall expire 


in the same year. 


D. All county officers, after having served two consecutive four-year terms, shall be ineligible 
to hold any county office for two years thereafter. (As amended, November 3, 1914; November 38, 


1993; November 3, 1998.) 


The 1998 amendment, which was proposed by S.J.R. 
No. 12, § 2 (Laws 1997), and adopted at the general elec- 
tion held November 3, 1998, by a vote of 288,419 for and 
136,010 against, substituted "county office" for "public of- 
fice" near the end of Subsection D. 

The 1992 amendment, which was proposed by S.J.R. 
No. 15 (Laws 1992) and adopted at the general election 
held on November 3, 1992, by a vote of 317,887 for and 
151,625 against, rewrote this section, which formerly 
read; "All county officers shall be elected to a term of two 
years, and after having served two consecutive terms, 
shall be ineligible to hold any county office for two years 
thereafter". 

The 1914 amendment, which was proposed by J.R. 
No, 9 (Laws 1913) and adopted at the general election 
held on November 3, 1914, with a vote of 20,293 for and 
12,125 against, completely rewrote this section which for- 
merly read: "All county officers shall be elected for a term 
of four years and no county officer, except the county clerk 
and probate judge, shall, after having served one full term 
be eligible to hold any county office for four years there- 
after." 

Compiler's notes. — An amendment to this section 
proposed by H.J.R. No. 9 (Laws 1957), which would have 
increased the term of office to four years and removed the 
limitation of the number of terms the county officers may 
serve, was submitted to the people at the general election 
held on November 4, 1958. It was defeated by a vote of 
41,443 for and 44,442 against. 

An amendment to this section proposed by S.J.R. No, 13 
(Laws 1961), which would have increased the term of of- 
fice to four years and provided a four-year ineligibility pe- 
riod after each term, was submitted to the people at the 
special election held on September 19, 1961. It was de- 
feated by a vote of 22,377 for and 29,483 against. 

House Joint Memorial 21 (Laws 1969) referred to the 
constitutional convention an amendment to this section 
to remove the limitations on terms for county officers. The 
proposed amendment was rejected by the voters on De- 
cember 9, 1969. 

An amendment to this section proposed by S.J.R. No. 5 
(Laws 1978), which would have rewritten this section to 
provide a two-year term of office and an age limitation for 
county officers, was submitted to the people at a special 
election held on November 6, 1973. It was defeated by a 
vote of 18,825 for and 23,121 against. 

An amendment to this section proposed by H.J.R. 
No. 2 (Laws 1975), which would have allowed county of- 
ficers to serve unlimited terms of two years except as 
otherwise provided in the constitution, was submitted to 
the people at the general election held on November 2, 
1976. It was defeated by a vote of 91,755 for and 190,645 
against. 

An amendment to this section, proposed by S.J.R. No. 2 
(Laws 1982), which would have inserted "except sheriffs" 
following "officers" in the first sentence and would have 
added a second sentence which would have read "Sher- 
iffs shall be eligible to hold the office of sheriff for an 
unlimited number of consecutive two-year terms," was 
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submitted to the people at the general election held on 
November 2, 1982. It was defeated by a vote of 109,611 for 
and 142,871 against. 

An amendment to this section, proposed by H.J.R. No. 6 
(Laws 1986), which would have allowed four consecutive 
terms, was submitted to the people at the general election 
held on November 4, 1986. It was defeated by a vote of 
119,504 for and 156,177 against. 

An amendment to this section, proposed by $.J.R. No. 9 
(Laws 1999), which would have amended Subsection D 
to allow county officials to serve an unlimited number of 
terms was submitted to the people at the general election 
held on November 7, 2000. It was defeated by a vote of 
134,319 for and 376,706 against. 

An amendment to this section proposed by S.J.R. No. 5 
(Laws 2010), which would have allowed county officers to 
serve three consecutive terms, was submitted to the peo- 
ple at the general election held on November 2, 2010. It 
was defeated by a vote of 91,205 for and 432,543 against. 

Cross references. — For tenure of office, see N.M. 
Const., art. XX, § 2. 

For date terms of office begin, see N.M. Const., 
art XX, § 3. 

For provisions regarding vacancies, see N.M. Const., art 
XX, §§ 4 and 5. 


ANNOTATIONS 


Election to two terms bars third consecutive term. 
— Where a county sheriff was elected to two consecutive 
terms, but during the first term resigned for only eight 
minutes to clear up a technicality in his qualification for 
office, the sheriff is not eligible to seek election for a third 
consecutive term, Stephens v, Myers, 1984-NMSC-104, 102 
N.M. 1, 690 P.2d 444. 

Unconstitutional alteration to the terms of of- 
fice. — Where petitioners, a class of public officers af- 
fected by the election deferral provisions of HB 407, 
passed by the 2019 legislature, filed petitions for writs 
of mandamus challenging the constitutionality of HB 
407 to the extent it postponed the times of election and 
extended the constitutionally mandated terms of cer- 
tain public offices, the New Mexico supreme court issued 
writs of mandamus prohibiting the implementation of 
the affected provisions because they impermissibly al- 
ter the constitutionally prescribed terms of office of the 
petitioning groups. State ex rel. Sugg v. Toulouse Oliver, 
2020-NMSC-002. 

Effect of N.M. Const., art. X, § 7. — When N.M. 
Const., art. X, § 7 was added by constitutional amend- 
ment, this section ceased to apply to counties having a 
population greater than 100,000 and an assessed valua- 
tion greater than $75,000,000. Under N.M. Const., art. X, 
§ 7, the offices of county commissioner for two-year terms 
in affected counties were in effect abolished and new of- 
fices of county commissioner with four-year terms were 
created, notwithstanding that the new provision does not 
expressly state that the old offices were abolished and 
new ones created. Morris v. Gonzales, 1978-NMSC-026, 91 
N.M. 495, 576 P.2d 755. 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


Art. X, §3 


A county commissioner who has previously served a 
two-year term as county commissioner under this section 
and one four-year term under N.M. Const., art. X, § 7, may 
serve an additional four-year term under N.M. Const., art. 
X, § 7. Morris v. Gonzales, 1978-NMSC-026, 91 N.M. 495, 
576 P.2d 755. 

Effect of N.M. Const., art. X, § 7. — A county com- 
missioner who has served one term in office under this 
section and one term of office under N,M. Const., art. X, 
§ 7, may not.seek a third consecutive term. 1978 Op. Att'y 
Gen. No. 78-01. See Morris v. Gonzales, 1978-NMSC-026, 
91 N.M. 495, 576 P.2d 755. 

This section does limit the legislature's power to 
create the term of office of judge of small claims court. 
When the legislature chose to create a county officer of the 
small claims judge, this section limited the length of term 
of such officer. 1955-56 Op. Att'y Gen. No. 56-6358. 

Meaning of section, — This section prohibits a per- 
son from serving three consecutive, four-year terms as a 
county officer in any capacity. There must be an interim 
period of two years before any person who, having served 
two terms consecutively, is eligible for another county of- 
fice. 1959-60 Op. Att'y Gen. No, 59-115, 

Ineligibility extends to all county offices. — A 
county officer who has served a full term as county com- 
missioner, and a subsequent term as sheriff in the same 
county, is not eligible to appointment to a county office ina 
newly created county, 1921-22 Op. Att'y Gen. No, 21-2861. 

Where a county official has just completed two terms 
of service by election, that county official is ineligible to 
be appointed to the office of the county treasurer. 1955- 56 
Op. Att'y Gen. No, 55-6240, 

Ineligibility does not extend to state offices. — A 
county assessor who is now completing his second term 
can legally file and hold the office of state representative, 
since a state representative is a state officer. 1953-54 Op. 
Att'y Gen. No. 54-5938. 

Ineligibility does not extend to district offices. 
— The magistrate court established under 35-1-1 
NMSA 1978 is a district, not a county, office and is not 
within the restrictions of this section. 1968 Op. Att'y 
Gen, No. 68-71. 

Appointees filling vacancies treated differently. 
— This section does not affect the eligibility of a candidate 
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for county office who has been appointed to fill a vacancy 
in a county office for the unexpired term. 1914 Op. Att'y 
Gen. No. 14-1247. 

A county officer who served by appointment for less than 
two years and has served one full term by election is eligi- 
ble to serve for one more term before becoming ineligible to 
run under this section. 1949-50 Op. Att'y Gen. No. 50-5286. 

Incumbent of two consecutive terms ineligible 
for appointment. — A vacancy in a county office occurs 
where the successor fails to qualify; the board of county 
commissioners must appoint a person to fill the vacancy 
and an incumbent who has already served two consecu- 
tive terms is ineligible for that appointment. 1979 Op. 
Att'y Gen. No. 79-19. 

Effect of service during first years of statehood. 
— A county officer who served the first five years of state- 
hood, and succeeded himself during the present term of 
office, has served two consecutive terms and is ineligible 
under this section. 1917-18 Op. Att'y Gen. No. 17-1993. 

1916 election. — On account of 1914 amendment 
(changing term from four to two years and providing for 
ineligibility after two consecutive terms), incumbents of 
both state and county offices were eligible to reelection in 
1916. 1915-16 Op, Att'y Gen. No, 15-1507. 

Resignation before end of second term does not 
change ineligibility. — Irrespective of whether or not he 
resigns prior to the completion of his second term, a county 
officer is nevertheless ineligible to seek election for a third 
consecutive time, To apply any other meaning to this sec- 
tion would make a mockery of the intent of those who 
framed this section. 1959-60 Op. Att'y Gen. No. 59-115. | 

Am, Jur. 2d, A.L.R. and C.J.S, references. 638A 
Am. Jur. 2d Public Officers and Employees §§ 155, 156. 

Power to abolish or discontinue office, 4 A.L.R. 205, 172 
A.L.R. 1366. 

Power of board to appoint officer or make contract ex- 
tending beyond its own term, 70 A.L.R. 794, 149 A.L.R. 336. 

Power of legislature to extend term of public office, 97 
A.L.R. 1428. 

Legislative power to prescribe qualifications for 
or conditions of eligibility to constitutional office, 34 
A.L.R.2d 155. 

20 C.J.S, Counties §§ 101, 102. 


No county seat, where there are county buildings, shall be removed unless three-fifths of the 
votes cast by qualified electors on the question of removal at an election called and held as now 
or hereafter provided by law, be in favor of such removal. The proposition of removal shall not be 
submitted in the same county oftener than once in eight years. 


Comparable provisions. — Idaho Const., art. XVIII, § 2. 
Montana Const., art. XI, § 2. 

Utah Const., art. XI, § 2. 

Wyoming Const., art. XII,.§ 3. 


ANNOTATIONS 


Statute properly authorizes election. — Un- 
der this section, an election was properly authorized 
by 4-34-3 NMSA 1978. Orchard v. Board of Comm'rs, 
1938-NMSC-011, 42 N.M. 172, 76 P.2d 41, 

Suit will lie to enjoin removal of county seat, 
since other legal remedies would not apply, and injunc- 
tion would not interfere with the political department of 
government; but plaintiff in injunction proceeding would 
have burden of proving that city to which removal was 
proposed was not selected by a requisite number of voters, 


= 
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Orchard v. Board of Comm'rs, 1938-NMSC-011, 42 N.M. 
172, 76 P.2d 41. : 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 56 Am. 
Jur. 2d Municipal Corporations, Counties, and Other Po- 
litical Subdivisions § 54. 

Legislative power to raise constitutional minimum of 
favorable votes imposed upon adoption of proposition to 
change county seat submitted to voters, 91 A.L.R. 1021. 

Nonregistration as affecting one's qualification as signer 
of petition for change of county seat, 100 A.L.R. 1308. 

Prohibition to restrain action of administrative officers as 
to relocation of county seat, 115 A.L.R. 33, 159 A.L.R. 627. 

Withdrawal of name from petition, for change of county 
seat, or revocation of withdrawal, and time therefor, 126 
A.L.R. 1031, 27 A.L.R.2d 604. ‘ 

20 C.J.S. Counties §§ 49 to 62. 
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Sec. 4. [Combined city and county corporations.] 


A. The legislature shall, by general law, provide for the formation of combined city and county 
municipal corporations, and for the manner of determining the territorial limits thereof, each of 
which shall be known as a "city and county," and, when organized, shall contain a population of at 
least fifty thousand (50,000) inhabitants. No such city and county shall be formed except by a ma- 
jority vote of the qualified electors of the area proposed to be included therein, and if the proposed 
area includes any area not within the existing limits of a city, a majority of those electors living 
outside the city, voting separately shall be required. Any such city and county shall be permitted 
to frame a charter for its own government, and amend the same, in the manner provided by the 
legislature by general law for the formation and organization of such corporations. 

B. Every such charter shall designate the respective officers of such city and county who shall 
perform the duties imposed by law upon county officers and shall make provisions for the pay- 
ment of existing city and county indebtedness as hereinafter required. The officers of a city and 
county, their compensation, qualifications, term of office and manner of election or appointment, 
shall be as provided for in its charter, subject to general laws and applicable constitutional provi- 
sions. The salary of any elective or appointive officer of a city and county shall not be changed 
after his election or appointment or during his term of office; nor shall the term of any such officer 
be extended beyond the period for which he is elected or appointed. Every such city and county 
shall have and enjoy all rights, powers and privileges asserted in its charter not inconsistent with 
its general laws, and, in addition thereto, such rights, powers and privileges as may be granted to 
it, or possessed and enjoyed by cities and counties of like population separately organized. 

C. No city or county government existing outside the territorial limits of such city and county 
shall exercise any police, taxation or other powers within the territorial limits of such city and 
county, but all such powers shall be exercised by the city and county and the officers thereof, sub- 
ject to such constitutional provisions and general laws as apply to either cities or counties. 

D. In case an existing county is divided in the formation of city and county government, such 
city and county shall be liable for a just proportion of the existing debts or liabilities of the former 
county and shall account for and pay the county remaining a just proportion of the value of any 
real estate or other property owned by the former county and taken over by the city and county 
government, the method of determining such proportion shall be prescribed by general law, but 
such division shall not affect the rights of creditors. 

E. Nothing herein contained shall be construed to alter or amend the existing constitutional 
provisions regarding apportionment of representation in the legislature or in the boundaries of 
legislative districts or judicial districts, nor the jurisdiction or organization of the district or pro- 
bate courts. (As added September 20, 1949.) 


The 1949 amendment to Article X, which was proposed of this section, the omitted restrictions are intended to be 


by H.J.R. No. 13 (Laws 1949) and adopted at a special elec- overruleable. The latter date of this section further sup- 
tion held on September 20, 1949, by a vote of 15,140 for ports this conclusion, which leaves both constitutional 
and 11,974 against, added this section to the article. provisions operative in the area covered by each, 1957-58 
Cross references. — For classification of counties, see Op. Att'y Gen. No, 57-204. 
4-44-1 NMSA 1978. Proper subjects of general laws, — The state may 
authorize by legislation abolition of county officers exist- 
ANNOTATIONS ing and the transfer of their functions to other offices, 
Section allows ‘merger of class A county and city. -and provide for the appointment rather than election of 
<- Nectiona’$-16-1:to on NMSA 1978 tae des a ciean officials to carry on the duty of these officers, 1957-58 Op. 
allow a class A county and city to merge. 1971 Op. Att'y Atty Gen. No, 57-24. é yd 
Gen. No. 71-124. , '‘Appointive officer" construed. wy An appointive of- 
No charter until population reaches 50,000. — Los ficer is an officer so designated in the city-county charter. 


Alamos county may not adopt a charter providing for a 1957-58 Op. Att'y Gen. No. 57-24, 


: : : : "Term of office" construed. — A term of office is that 
combined city-county government until the population ; > ; 
within the proposed territorial limits is 50,000 or more. designated by the city-county charter, or in the absence 
1961-62 Op. Att'y Gen. No. 62-96. thereof, as provided by existing law for city and county 

Section supersedes general vacancies provision. offices. 1957-58 Op, Att'y Gen. No. 57-24. . 

— The charter of a combined city and county may pro- Municipal code prevails over existing city char- 
vide for filling vacancies in its commission contrary to ter. — Where the Municipal Code (Laws 1965, ch. 300, 
the provisions of N.M. Const., art. XX, § 4, which speci- presently compiled as 3-1-1 NMSA 1978 et seq.) was ad- 
fies vacancy procedures. Where certain restrictions on the opted after and in conflict with the city charter of Gallup, 


: : : : the code prevails under this section and also because the 
combined corporation are enumerated, as in Subsection E code's savings clause (Laws 1965, ch. 300, § 592) said that 
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all ordinances in effect should continue except as modified 
by the code. 1967 Op. Att'y Gen. No, 67-35. 
Law reviews. — For note, "County Regulation of Land 
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Am. Jur. 2d, A.L.R. and C.J.S. references. TS. 20 
C.J.S. Counties § 44; 62 C.J.S. Municipal Corporations 
§§ 188, 196; 82 C.J.S. Statutes § 188. 


Use and Development," see 9 Nat. Resources J. 266 (1969). 


Sec. 5. [Incorporated counties. | 


Any county at the time of the adoption of this amendment, which is less than one hundred forty- 
four square miles in area and has a population of ten thousand or more may become an incorpo- 
rated county by the following procedure: 

A. upon the filing of a petition containing Sa signatures of at least ten percent of the reg- 
istered voters in the county, the board of county commissioners shall appoint a charter commission 
consisting of not less than three persons to draft an incorporated county charter; or 

.B. the board of county commissioners may, upon its own initiative, appoint a charter com- 
mission consisting of not less than three persons to draft an incorporated county charter; and 

C._ the proposed charter drafted by the charter commission shall be submitted to the quali- 
fied voters of the county within one year after the appointment of the commission and if adopted 
by a majority of the qualified voters voting in the election the county shall become an incorporated 
county. 

The charter of an incorporated county shall provide for the form and organization of the incor- 
porated county government and shall designate those officers which shall be elected, and those 
officers and employees which shall perform the duties assigned by law to county officers. 

An incorporated county may exercise all powers and shall be subject to all limitations granted 
to municipalities by Article 9, Section 12 of the constitution of New Mexico and all powers granted 
to municipalities by statute. 

A charter of an incorporated county shall be amended in accordance with the provisions of the 
charter. 

Nothing herein contained:shall be construed to alter or amend the existing constitutional provi- 

sions regarding apportionment of representation in the legislature or in the boundaries of legis- 
lative districts or judicial districts, nor the jurisdiction or organization of the district or probate 
courts. 

The provisions of this amendment shall be self-executing. (As added November 3, 1964.) 


The 1964 amendment to Article X, which was pro- 
posed by H.J.R. No. 12 (Laws 1963) and adopted at the 
general election held on November 3, 1964, by a vote of 
82,163 for and 34,663 against, added this section to the 
article. 


ANNOTATIONS 


Extraterritorial land use regulation. — An incorpo- 
rated county may exercise the extraterritorial planning, 


platting, subdividing and zoning jurisdiction of a munici- 
pality, All of the above, save zoning, may be concurrently 
exercised only with the adjacent county in which the land 
subject to extraterritorial jurisdiction may be situated. 
1975 Op. Att'y Gen. No. 75-14. 

Law reviews. — For note, "County Regulation of Land 
Use and Development," see 9 Nat. Resources J. 266 (1969). 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 20 
C.J.S. Counties § 4. 


Sec. 6. [Municipal home rule.] 


A. For the purpose of electing some or all of the members of the governing body of a midaseb nie 

(1) the legislature may authorize a municipality by general law to be districted; 

(2) if districts have not been established as authorized by law, the governing body of a 
municipality may, by resolution, authorize the districting of the municipality. The resolution shall 
not become effective in the municipality until approved by a majority vote in the municipality; and 

(3) if districts have not been established as authorized by law or by resolution, the voters 
of a municipality, by a petition which is signed by not less than five percent of the registered quali- 
fied electors of the municipality and which specified the number of members of the governing body 
to be elected from districts, may require the governing body to submit to the registered qualified 
electors of the municipality, at the next regular municipal election held not less than sixty days 
after the petition is filed, a resolution requiring the districting of the municipality by its governing 
body. The resolution shall not become effective in the municipality until approved by a majority 
vote in the municipality. The signatures for a petition shall be collected within a six-months period. 
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B. Any member of the governing body of a municipality representing a district shall be a resi- 
dent of, and elected by, the registered qualified electors of that district. 

C. The registered qualified electors of a municipality may adopt, amend or repeal a charter in 
the manner provided by law. In the absence of law, the governing body of a municipality may ap- 
point a charter commission upon its own initiative or shall appoint a charter commission upon the 
filing of a petition containing the signatures of at least five percent of the registered qualified elec- 
tors of the municipality. The charter commission shall consist of not less than seven members who 
shall draft a proposed charter. The proposed charter shall be submitted to the registered qualified 
electors of the municipality within one year after the appointment of the charter commission. If 
the charter is approved by a majority vote in the municipality, it shall become effective at the time 
and in the manner provided in the charter. 

D. A municipality which adopts a charter may exercise all legislative powers and perform all 
functions not expressly denied by general law or charter. This grant of powers shall not include the 
power to enact private or civil laws governing civil relationships except as incident to the exercise 
of an independent municipal power, nor shall it include the power to provide for a penalty greater 
than the penalty provided for a petty misdemeanor. No tax imposed by the governing body of a 
charter municipality, except a tax authorized by general law, shall become effective until approved 
by a majority vote in the charter municipality. 

E. The purpose of this section is to provide for maximum local self-government. A liberal con- 
struction shall be given to the powers of municipalities. (As added November 3, 1970.) 


The 1970 amendment of Article X, which was pro- Section controls over N.M. Const., art. XI, § 7. 
posed by committee substitute for H.J.R..No. 14 (Laws City of Albuquerque v. New Mexico State Corp. Comm'n, 
1970) and adopted at the general election’ held on Novem- 1979-NMSC-095, 98 N.M. 719, 605 P.2d 227. 
ber 3, 1970, by a vote of 77,095 for and 60,867 against, The charter provisions are self-executing in 
added this section. the sense that no further legislative act is necessary. A 

Compiler's notes, — Hight amendments to the consti- home rule municipality no longer has to look to the leg- 
tution were proposed by the 1970 session of the legislature islature for a grant of power to act, but looks only to 
although the attorney general stated that constitutional legislative enactments to see if any express limitations 
amendments may not be considered in even-numbered have been placed on its power to act. Apodaca v. Wilson, 
years. 1965-66 Op. Att'y Gen. No, 65-212 and 1969-70 Op. 1974-NMSC-071, 86 N.M. 516, 525 P.2d 876. 

Att'y Gen. No. 69-151, This section must be read along with the Munici- 

An amendment to this article by addition of a sixth sec- pal Charter Act. — This section should not be read in- 
tion to allow home rule for.municipalities was proposed by dependently of the Municipal Charter Act, 3-15-1 NMSA 
H.J.R. No. 7 (Laws 1969). 1969-70 Op. Att'y Gen. No. 69- 1978 et seq. This section states that registered qualified 
151 stated that, since the proposed new constitution was electors of a municipality may adopt a charter in the man- 
rejected by the voters in 1969, the resolution may be ner provided by law. The Municipal Charter Act is the 
submitted to the people for their approval or rejection at law enacted by the legislature to implement the home 
the next general election or at any special election prior rule amendment. The interpretation of this section is 
to that date which may be called for that purpose. The dependent on, not independent of, the Municipal Char- 
opinion further stated that the resolution could not be ter Act. Einer v. Rivera, 2015-NMCA-045, cert. denied, 
amended by the 1970 legislature. Committee substitute 2015-NMCERT-003. 
for H.J.R. No. 14 (Laws 1970) withdrew the amendment San Miguel county is not a municipality for the 
to this article proposed in 1969 and substituted another purpose of the home rule amendment. — Where pe- 
proposed amendment on the same subject (which voters titioner sought to have the San Miguel county commis- 
approved on November 3, 1970). sion appoint a charter commission providing for "home 

Cross references. — For Municipal Charter Act, see rule" government of the county, petitioner claimed that 
3-15-1 to 3-15-16 NMSA 1978. N.M. Const., art. X, § 6 was self-executing in that it pro- 

For municipal authority to issue franchises, see 3-42-1 vides that in the absence of law, the governing body of 
NMSA 1978. a municipality may appoint a charter commission upon 

the filing of a petition of registered qualified electors; the 
ANNOTATIONS court of appeals held that the Municipal Charter Act, 3- 

Assisted outpatient treatment ordinance pre- 15-1 NMSA 1978 et seq., is the law enacted to implement 
empted by state law. — The Mental Health and Devel- the home rule amendment; there is no absence of law and 
opmental Disabilities Code (Chapter 43, Article 1. NMSA San Miguel county cannot be considered a municipality 
1978) and the Mental Health Care Treatment Decisions for the purpose of the home rule amendment. Hiner v. Ri- 
Act (Chapter 24, Article 7B NMSA 1978) create a compre- vera, 2015-NMCA-045, cert. denied, 2015-NMCERT-003. 


Petty misdemeanor penalty for DWI. — Where a 
municipal ordinance prohibited exactly the same acts as 
those acts prohibited by state DWI statutes and the only 
substantive difference between the ordinance and state 
law was that the ordinance imposed a petty misdemeanor 


hensive scheme governing the treatment of individuals 
with mental illness, with or without the consent of those 
individuals, which together preempt home-rule munici- 
palities from enacting a separate ordinance regulating 
individuals with mental illness. Protection and Advocacy 


System v, City of Albuquerque, 2008-NMCA-149, 145 N.M. penalty and state law imposed a misdemeanor penalty, 

156. 195 P3d 1. cert. denied, 2008-NMCERT-009, 145 the ordinance was not inconsistent with state law. City of 

NM. 257, 196 P3d 488. ; i‘ Rio Rancho v. Mazzei, 2010-NMCA-054, 148 N.M. 553, 239 
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P.3d 149, cert. denied, 2010-NMCERT-005, 148 N.M. 574, 
240 P.3d 1049. ) 

A home rule municipality is free to impose any 
penalty for DWI that complies with Article X, Section 6 
of the constitution of New Mexico and 3-17-1(C)(2) NMSA 
1978. City of Rio Rancho v. Mazzei, 2010-NMCA-054, 148 
N.M. 5538, 239 P.3d 149, cert, denied, 2010-NMCERT-005, 
148 N.M. 574, 240 P.3d 1049. 

Albuquerque is home rule municipality. City of Al- 
buquerque v. Chavez, 1978-NMCA-032, 91 N.M. 559, 577 
P.2d 457, cert, denied, 91 N.M. 610, 577 P.2d 1256, 

Santa Fe is a home rule municipality. Qwest Corp. v. 
City of Santa Fe, 880 F.3d 1258 (10th Cir. 2004). 

Curfew ordinance preempted. — The Children's 
Code preempted a city from enacting a curfew ordinance 
because the ordinance established criminal sanctions of 
incarceration and fines for juvenile activity which is not 
unlawful when committed by adults. ACLU v, City of Al- 
buquerque, 1999-NMSC-044, 128 N.M. 315, 992 P.2d 866. 

Districting for municipalities with population 
over 10,000. — Section 3-12-1.1 NMSA 1978 sufficiently 
expresses the intent of the legislature to mandate that all 
municipalities with a population over 10,000 require their 
candidates for city council to reside in and be elected from 
single-member districts. Accordingly, it invalidates the 
city of Gallup's home rule election charter that allows at- 
large elections for city councilors. Casuse v. City of Gallup, 
1987-NMSC-112, 106 N.M. 571, 746 P.2d 1108. 

Section not authority for condemnation. — This 
section merely grants the city general powers and clearly 
does not constitute express authority nor authority by 
necessary implication to condemn an existing public elec- 
trie utility. City of Las Cruces v. El Paso Elec. Co., 904 F. 
Supp. 1238 (D.N.M. 1995). 

Term limits not authorized in home rule munici- 
palities. — The home rule amendment to the constitution 
does not allow home rule municipalities to impose eligibil- 
ity requirements for municipal elected office beyond those 
set forth in the qualification clause and elsewhere in the 
constitution; thus, the provision of the city charter adopt- 
ing term limits was not authorized. Cottrell v, Santillanes, 
1995-NMCA-090, 120 N.M. 367, 901 P.2d 785, cert. denied, 
120 N.M. 213, 900 P.2d 962, 

State law preemption test. — The test to determine 
whether a state law preempts a home rule municipal- 
ity's ordinance is: 1. Is the state law at’ issue a general 
law, and 2. Does' the state law at issue expressly deny the 
power of the home-rule municipalities to regulate in that 
area? Qwest Corp. v. City of Santa Fe, 224 F. Supp. 2d 13805 
(D.N.M. 2002), aff'd in part, 380 F.3d 1258 (10th Cir. 2004). 

Local enactment of Santa Fe can be preempted by 
state statute if a general state law denies a home-rule 
municipality the power to regulate a given subject: Qwest 
Corp. v. City of Santa Fe, 380 F.3d 1258 (10th Cir 2004), 
aff'g in part 244 F. Supp. 2d 1305 (D.N.M. 2002). 

Local ordinance not preempted by state law. — 
Reading the New Mexico Telecommunications Act (Chap- 
ter 68, Article 9A NMSA 1978) and N:M.:Const,, art. XI, 
§ 2 in pari materia with New Mexico's Municipal Code 
(Chapter 3 NMSA 1978), and N.M. Const., art. X, § 6, the 
provisions of a Santa Fe telecommunications ordinance, 
regulating the power to contract with a service provider 
and to enforce provisions related to land use and rights 
of way held by the city, were not preempted by state law, 
inasmuch as they did not purport to usurp New Mexico's 
public regulation commission power to issue certificates 
of public convenience and necessity to providers of pub- 
lic telecommunications services or to regulate rates and 
quality of service for intrastate telecommunications ser- 
vices. Qwest Corp. v. City of Santa Fe, 224 F. Supp. 2d 1805 
(D.N.M. 2002), aff'd in part, 380 F.3d 1258 (10th Cir. 2004). 

The City of Santa Fe ordinance which established pro- 
cedures for telecommunications providers seeking access 
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to city-owned rights-of-way is not preempted by state law. 
Quest Corp. v. City of Santa Fe, 380 F.3d 1258 (10th Cir 


2004), aff'g in part 244 F. Supp. 2d 1305 (D.N.M. 2002), 


Power to limit domestic wells. — Although 72-12-1 
NMSA 1978, which authorizes the state engineer to issue 
permits to drill domestic wells, is a general law, 72-12-1 
NMSA 1978 does not expressly deny, evince an intent to 
negate, or preempt the power of a home rule municipality 
to prohibit the drilling of domestic wells that have been 
permitted by the state engineer. Smith v. City of Santa 
Fe, 2006-NMCA-048, 139 N.M. 410, 133 P.3d 866, aff'd, 
2007-NMSC-055, 142 N.M. 786, 171 P.3d 300. 

"General law" distinguished from municipal law. — 
"General law" means a law that applies generally through- 
out the state or is of statewide concern as contrasted to 
"local" or "municipal" law. The subject matter of the gen- 
eral legislative enactment must pertain to those things of 
general concern to the people of the state, A law general 
in form cannot, under the constitution, deprive cities of 
the right to legislate on purely local affairs germane to the 
purposes for which the city was incorporated. Apodaca v, 
Wilson, 1974-NMSC-071, 86 N,M. 516, 525 P.2d 876. 

The New Mexico Telecommunications Act (Chapter 63, 
Article 9A NMSA 1978), which regulates telecommu- 
nications rates, terms, and conditions of service at the 
statewide level, is a "general law" within the meaning 
of Subsection D. Qwest Corp. v. City of Santa Fe, 224 F. 
Supp. 2d 1305 (D.N.M. 2002), ajfdt in part, 380 F.3d 1258 
(10th Cir, 2004). 

Test to determine whether activity is of general 
concern or of local concern is whether it is proprietary 
or governmental in character. City of Albuquerque v. New 
Mexico State Corp, Comm'n, 1979-NMSC-095, 93 N.M. 
719, 605 P.2d 227. 

Distinction between governmental and propri- 
etary functions. — If the undertaking of the munici- 
pality is one in which only a governmental agency could 
engage, it is governmental in nature. It is proprietary and 
"private" when any corporation, individual or group of 
individuals could do the same thing. City of Albuquerque 
v. New Mexico State Corp. Comm ' Nn, 1979-NMSC- 095, 93 
N.M. 719, 605 P.2d 227. 

Proprietary activities are incidental to home 
rule. — If an activity is carried on by the municipality 
as an agent of the state, it is of general or public concern. 
If it is exercised by the city in its proprietary capacity, 
it is a power incidental to home rule. Apodaca v. Wilson, 
1974-NMSC-071, 86 N.M. 516, 525 P.2d 876. 

Operation of water and sewer system is a proprie- 
tary function and not a governmental function. Apodaca 
v. Wilson, 1974-NMSC-071, 86 N.M. 516, 525 P.2d 876. 

Limousine service is proprietary rather than gov- 
ernmental function. City of Albuquerque v. New Mexico 
State Corp. Comm'n, 1979-NMSC-095, 93 N.M. 719, 605 
P.2d 227. 

"Not expressly denied" construed. "Not 
expressly denied" in Subsection D means that some ex- 
press statement of the authority or power denied must 
be contained in a general law or otherwise no limitation 
exists. Apodaca v. Wilson, 1974-NMSC-071, 86 N.M, 516, 
525 P.2d 876. 

Municipality denied power to create overtime 
compensation schedule. — The mandate under 
50-4-2(A) NMSA 1978 to pay for "all services rendered" 
within a certain time period denies a home rule mu- 
nicipality the power to create its own overtime com- 
pensation schedule. Rainaldi v. City of Albuquerque, 
2014-NMCA-112, 

. Example of specific denial of power. — Section 3- 
18- 2 NMSA 1978 is an example of a specific denial of 
power whereby municipalities are prohibited from impos- 
ing an income tax or an ad valorem property tax, but are 
authorized to levy certain excise taxes if the ordinance 
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imposing such a tax is approved by a majority vote in 
the municipality, Apodaca v. Wilson, 1974-NMSC-071, 86 
N.M. 516, 525 P.2d 876. 

Power to decide number of city commissioners. 
— Neither 3-10-1A NMSA 1978 nor 3-14-6A NMSA 1978 
is applicable to a home rule municipality to deny it the 
power to provide for a different number of city commis- 
sioners than as prescribed by them because the composi- 
tion of a municipal government is a matter of local, not 
statewide concern, and to construe otherwise would frus- 
trate the purpose of this section. State ex rel. Haynes v. 
Bonem, 1992-NMSC-062, 114 N.M. 627, 845 P.2d 150. 

Air Quality Control Act does not deny localities 
power to impose criminal penalties. — The Air Quality 
Control Act (Chapter 74, Article 2 NMSA 1978) does not ex- 
pressly deny the power to impose criminal penalties for vio- 
lations of the act to counties and municipalities. Chapman 
v. Luna, 1984-NMSC-029, 101 N.M. 59, 678 P.2d 687, cert. 
denied, 474 U.S. 947, 106 S. Ct. 345, 88 L. Ed. 2d 292 (1985). 

Rate charged for water or sewer service in excess 
of cost is not a tax or in-the nature of a tax, regardless of 
how the fund derived therefrom is ultimately used, A munic- 
ipality cannot impose taxes when acting in a proprietary ca- 
pacity, but only when acting as an arm or agency of the state. 
A rate charged for a public utility service or product is not 
a tax, but a price at which and for which the public utility 
service or product is sold, and ultimate use of surplus funds 
derived therefrom for the support of municipal government 
will not cause it to assume the nature of taxes. Apodaca v. 
Wilson, 1974-NMSC-071, 86 N.M. 516, 525 P.2d 876. 

Application of sewer or water system revenues 
not limited. — Sections 3-26-2 and 3-27-4 NMSA 1978 
do not limit or prohibit the application of revenues from 
the sewer or water system operated by a home rule city 
to other municipal purposes. The only limitation, as in the 
case of any legislative action or function by the city, is that 
it exercise its authority in a reasonable manner and act 
pursuant to constitutional authority. Apodaca v. Wilson, 
1974-NMSC-071, 86 N.M. 516, 525 P.2d 876. 

Imposition of motor vehicle inspection fee not 
valid exercise of localities' home rule power. Chap- 
man v. Luna, 1984-NMSC-029, 101 N.M. 59, 678 P.2d 687, 
cert. denied, 474 U.S. 947, 106 S. Ct. 345, 88 L. Ed. 2d 292 
(1985). 

Ordinance invalid under NLRA. — Clovis City or- 
dinance which prohibits employers within Clovis from re- 
quiring, as a condition of employment, membership in a 
labor organization or payment of any dues, assessments, or 
other charges to a labor organization, and further prohib- 
its employers from requiring any person to be referred by 
a labor organization as a condition of employment or from 
deducting union dues, fees, assessments or other charges 
from wages, unless the employee's authorization for such 
deductions can be revoked at any time, is invalid under the 
National Labor Relations Act. New Mexico Fed'n of Labor 
v. City of Clovis, 735 F.Supp. 999 (D.N.M, 1990). 

Municipal power to set a minimum wage higher 
than that of the Minimum Wage Act (13-4-10 
NMSA 1978 et seq.) is not "expressly denied by gen- 
eral law" within the meaning of the home rule amend- 
ment. New Mexicans for Free Enter. v. City of Santa Fe, 
2006-NMCA-007, 188 N.M. 785, 126 P.3d 1149. 

Minimum wage ordinance enacted by City of Santa Fe 
is within the power of the city to enact and is constitu- 
tional. New Mexican for Free Enter. v. City of Santa Fe, 
2006-NMCA-007, 138 N.M. 785, 126 P.3d 1149. 

Voter approval of capital projects. — A home rule 
municipality may require voter approval of capital proj- 
ects before the municipality proceeds with a capital proj- 
ect. 2011 Op. Att'y Gen. No. 11-04. 

Development agreements. — Under a development 
agreement, a home rule municipality may reimburse a de- 
veloper out of gross receipts tax proceeds in exchange for 
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the developer's services in building public infrastructure 
in connection with a contract to facilitate the construc- 
tion of retail business establishments, 2002 Op. Att'y Gen. 
No, 02-02. 

Legislature cannot draw district lines. — The leg- 
islature can only authorize municipal districting. The leg- 
islature itself cannot (and never intended that it would) 
"draw" the district lines. 1971 Op. Att'y Gen. No. 71-26. 

Initial limited effect of Subsection B. — Sec- 
tions 14-11-2 and 14-13-6 , 1953 Comp. (now 3-12-2 and 3- 
14-6 NMSA 1978), relating to candidate and elector quali- 
fications, retain their validity despite Subsection B of this 
section so long as that section remains nonself-executing; 
that is, until a districting action provided for in Subsec- 
tion A is taken. 1971 Op. Att'y Gen. No. 71-118. 

Unconstitutional limitation on candidacy for 
Albuquerque mayor. — An Albuquerque city charter 
provision that no full-time elective official other than the 
mayor or the mayor pro tem can be a candidate for the 
office of mayor or the mayor pro tem is unconstitutional 
because it violates Article VII, section 2 of the New Mexico 
constitution. 1985 Op. Att'y Gen. No, 85-04. 

Approval of proposed charter by governing body 
of municipality necessary condition to submitting the 
proposed charter to the electorate for adoption. 1979 Op. 
Att'y Gen. No. 79-24. 

Powers of municipalities determined by legisla- 
ture. — Except for home rule municipalities, municipali- 
ties are established by the legislature and may only exer- 
cise those powers and duties as are specifically defined by 
law. 1979 Op. Att'y Gen. No. 79-28. 

General law may operate to preempt certain gov- 
ernmental activity. 1989 Op. Att'y Gen. No. 89-04. 

The legislature has preempted the area of governmen- 
tal provision of public employee and retiree insurance, 
and therefore a municipality does not possess home rule 
authority to pay health insurance costs of public retirees 
where there is no applicable authorizing legislation. 1989 
Op. Att'y Gen. No. 89-04. 

Ordinance prohibiting local body from imposing 
any tax increase. — A home rule municipality cannot, 
pursuant to an initiative petition, enact an ordinance that 
would prohibit the local governing body from imposing any 
tax increase, whether property or gross receipts and com- 
pensating taxes, without first putting the question of the 
tax increase to a vote of the qualified electors of the mu- 
nicipality, if such ordinance alters the requirements of the 
statute imposing the tax. 1990 Op. Att'y Gen. No. 90-20, 

Waiver of liquor establishment distance require- 
ment must be uniform and contain definable stan- 
dards, — Any action taken by a home rule municipality 
to condition its consent to waive the distance require- 
ment, relating to the location of a liquor establishment, 
must have uniform application to all persons request- 
ing the waiver and must contain definable standards for 
the imposition of those conditions. 1980 Op. Att'y Gen. 
No, 80-23. 

Salary increase for members of governing body. 
— Subject to the provisions of its charter, the governing 
body of a home-rule municipality may enact an ordinance 
to increase the salary of its members, but members serv- 
ing during the term in which such an ordinance is enacted 
cannot benefit from the increase during that term. 1981 
Op. Att'y Gen. No. 81-17. 

Municipal authority not removed by general hu- 
man rights law. — The passage of the Human Rights Act 
(Chapter 28, Article 1 NMSA 1978) did not remove the au- 
thority municipalities already possessed by virtue of the 
New Mexico constitution and 3-17-1 and 3-18-1 NMSA 
1978. 1971 Op. Att'y Gen. No. 71-64. 

Municipal ordinances cannot lower or be in- 
consistent with state standards. 1974 Op. Att'y Gen. 
No. 74-18; 1971 Op. Att'y Gen. No, 71-64. 
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Regulation of fireworks. — The Fireworks Licens- For comment, "Contemplating the Dilemma Of Govern- 
ing and Safety Act (Chapter 60, Article 2C NMSA 1978) ment as Speaker: Judicially Identified Limits On Govern- 
denies all municipalities, including those with home rule ment Speech In The Context Of Carter v. City of Las Cru- 
charters, from regulating fireworks other than as pro- ces," see 27 N.M. L. Rev. 517 (1997). 
vided by the statute. 1990 Op. Att'y Gen. No. 90-11. Am. Jur. 2d, A.L.R. and C.J.S. references. — 56 Am. 

Law reviews. — For article, "Survey of New Mexico Jur. 2d Municipal Corporations, Counties, and Other Po- 
Law, 1979-80: apa steed Law," see 11 N.M. L. Rev. litical Subdivisions $§ 125 to 138, 147. 

1 (1981). 62 C.J.S. Municipal Corporations §§ 18, 108, 124, 390. 


Sec. 7. [Five-member boards of county commissioners.] 


The board of county commissioners by unanimous vote may adopt an ordinance to increase the 
size of the boards of county commissioners to five members. Upon creation of a five-member board, 
the county shall be divided by the incumbent board of county commissioners into five county com- 
mission districts that shall be compact, contiguous and as nearly equal in population as practi- 
cable. One county commissioner shall reside within and be elected from each county commission 
district. Change of residence to a place outside the district from which a county commissioner was 
elected shall automatically terminate the service of that commissioner and the office shall be de- 
clared vacant. (As added November 3, 1992.) 


The 1992 amendment, which was proposed by S.J.R. Third consecutive term. — A county commissioner 
No. 15 (Laws 1992) and adopted at the general election who has previously served a two-year term as county 
held on November 38, 1992, by a vote of 317,887 for and commissioner under N.M. Const., art. X, § 2, and one four- 
151,625 against, rewrote this section. For provisions. of year term under this section may serve an additional 
former section, see 1992 Replacement Pamphlet. four-year term under this section. Morris v. Gonzales, 

The 1988 amendment, which was proposed by S.J.R. 1978-NMSC-026, 91 N.M. 495, 576 P.2d 755 (decided prior 
No, 6, § 1 (Laws 1988) and adopted at the general election to 1992 amendment). 
held on November 8, 1988, by. a vote of 230,390 for and Section is not self-executing. — As counties are but 
123,799 against, added Subsections C and D. political. subdivisions of the state, created by the legis- 

The 1980 amendment, which was proposed by H.J.R. lature for the purpose of aiding in the administration of 
No. 4 (Laws 1979) and adopted at the general election the affairs of the state, they have only such powers as are 
held on November 4, 1980, by a vote of 132,542 for and granted them by the legislature. The board of county com- 
100,449 against, designated the three paragraphs of the missioners had no power to district; the section is not self- 
former section as Subsection A and added Subsection B, executing; and the power to district rests in the state leg- 

The 1973 amendment of Article X, proposed by H.J.R. islature. State ex rel. Robinson v. King, 1974-NMSC-028, 
No. 33 (Laws 1973), and adopted at the. special election 86 N.M. 231, 522 P.2d 83. 
held on November 6, 1973, by a vote of 20,369 for and County commissioner candidates must be nomi- 
19,865 against, added this section to the article. nated at primary election. — As there is no legisla- 

Compiler's notes. — An amendment to this section tive act in the primary election code that provides for the 
proposed by H.J.R. No. 4 (Laws 1975), which would have nomination of county commissioner candidates other than 
allowed voters in certain class B counties to provide for through the primary election, except for political parties 
five-member boards of county commissioners to be elected not eligible to participate in the primary, the candidates 
from districts, was submitted to the people at the general for such offices in the general election must be nominated 
election held on November 2, 1976, It was defeated by a at, the primary election. State ex rel, Robinson v. King, 
vote of 110,893 for and 133,708 against. 1974-NMSC.-028, 86 N.M. 231, 522 P.2d 83. 

Cross references. — For terms of county officers, see Electoral proclamation to specify district bound- 
N.M. Const., art. X, § 2. aries and terms of office. — Mandamus was properly 

For terms of county officers in counties not covered by granted to compel the governor to specify in his proclama- 
this section, see N,M. Const:, art. X, § 2. tion the boundaries of the district making up the office of 

For tenure of office, see NM. Const., art. XX, § 2. county commissioner and terms of that office. State ex rel. 

For membership and quorum of three or five member Robinson v., King, 1974-NMSC-028, 86 N.M. 231, 522 P.2d 83, 
boards, see 4-38-2 NMSA 1978. Reelection in counties increasing board to five 

For election of county commissioners, see 4-38-6 NMSA members. — If a county increased its board of county 
1978. commissioners to five members pursuant to former Sub- 


sections C and D, a county officer elected to a two-year 


ANNOTATIONS term in 1988 could seek re-election for a four-year term 

Effect of section. — When this section was added in 1990 and a four-year term in 1994, 1989 Op. Att'y Gen, 
by constitutional amendment, the old § 2 of article X No, 89-28 (rendered prior to 1992 amendment). ; 
ceased to apply to counties having a population greater A county commissioner who has served one term in of- 
than 100,000 and an assessed valuation greater than fice under N.M. Const., art. X, § 2, and one term of office 
$75,000,000. Under this section the original offices of under this section may not seek a third consecutive term. 
county commissioner for two-year terms in affected ‘coun- 1978 Op. Att'y Gen. No. 78-01, See Morris v. Gonzales, 
ties were in effect abolished and new offices of county 1978-NMSC-026, 91 N.M. 495, 576 P.2d 755 (decided prior 
commissioner with four-year terms were created, notwith- to 1992 amendment). 
standing that this section does not expressly say that the Am, Jur. 2d, A.L.R. and C.J.S, references. — 56 Am. 
old offices were abolished and new ones created. Morris Jur, 2d Municipal Corporations, Counties, and Other Po- 
v. Gonzales, 1978-NMSC-026, 91 N.M. 495, 576 P.2d 755 litical Subdivisions §§ 147, 148, 189. 
(decided prior to 1992 amendment). 20 C.J.S. Counties § 63 et seq. 
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Sec. 8. [New activity or service mandated by state rule or regulation. ] 


A state rule or regulation mandating any county or city to engage in any new activity, to provide 
any new service or to increase any current level of activity or to provide any service beyond that 
required by existing law, shall not have the force of law, unless, or until, the state provides suffi- 
cient new funding or a means of new funding to the county or city to pay the cost of performing the 
mandated activity or service for the period of time during which the activity or service is required 
to be performed. (As added November 6, 1984.) 


The 1984 amendment to Article X, which was pro- ANNOTATIONS 
posed by S.J.R. 7 (Laws 1984) and adopted at the general 
election held on November 6, 1984, by a vote of 220,101 Am. Jur, 2d, A.L.R, and CSS. references, — 56 Am. 
for and 64,684 against, added this section. Jur, 2d Municipal Corporations, Counties, and Other Po- 


litical Subdivisions § 123. 
20 C.J.S. Counties § 44; 62 C.J.S. Municipal Corpora- 
tions §§ 198, 194. 


Sec. 9. [Recall of elected county officials.] 


A. An elected official of a county is subject to recall by the voters of the county. Subject to the 
provisions of Subsection B of this section, a petition for a recall election shall cite grounds of mal- 
feasance or misfeasance in office or violation of the oath of office by the official concerned. The cited 
grounds shall be based upon acts or failures to act occurring during the current term of the official 
sought to be recalled. The recall petition shall be signed by registered voters: 

(1) of the county if the official sought to be recalled was elected at-large; or 

(2) of the district from which the official sought to be recalled was elected; and 

(3) not less in number than thirty-three and one-third percent of the number of persons 
who voted in the election for the office in the last preceding general election at which the office was 
voted upon. 

B. Prior to and as a condition of circulating a petition for recall pursuant to the provisions 
of Subsection A of this section, the factual allegations supporting the grounds of malfeasance or 
misfeasance in office or violation of the oath of office stated in the petition shall be presented to 
the district court for the county in which the recall is proposed to be conducted. The petition shall 
not be circulated unless, after a hearing in which the proponents of the recall effort and the official 
sought to be recalled are given an opportunity to present evidence, the district court determines 
that probable cause exists for the grounds for recall. 

C. After the requirements of Subsection B of this section are fulfilled, the petition shall be 
circulated and filed with the county clerk for verification of the signatures, as. to both number 
and qualifications of the persons signing. If the county clerk verifies that the requisite number of 
signatures of registered voters appears on the petition, the question of recall of the official shall 
be placed on the ballot for a special election to be called and held within ninety days or the next 
occurring general election if that election is to be held within less than ninety days. If at the elec- 
tion a majority of the votes cast on the question of recall is in favor of recall, the official who is the 
subject of recall is recalled from the office, and a vacancy exists. That vacancy shall be filled in the 
manner provided by law for filling vacancies for that office. 

D. A recall election shall not be conducted after May 1 in a calendar year in which an election 
is to be held for the office for which the recall is sought if the official sought to be recalled is a can- 
didate for reelection to the office, No petition for recall of an elected county official shall be submit- 
ted more than once during the term for which the official is elected. (As added November 5, 1996.) 


Compiler's notes. — This section, which was proposed district courts under N.M. Const., art. 'X, § 9(B). Sparks 
by S.J.R. No, 21 (Laws 1996), was adopted at the general v. Graves, 2006-NMCA-030, 139 N.M. 1438, 180 P.3d 204. 
election held November 5, 1996, by a vote of 330,258 for 
and 132,969 against. 


ANNOTATIONS 


Court of appeals has jurisdiction to entertain ap- 
peals of probable cause determinations for recall . by 
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Sec. 10. [Urban counties. | 


A. Acounty that is less than one thousand five hundred square miles in area and has a popula- 
tion of three hundred thousand or more may become an urban county by the following procedure; 

(1) the board of county commissioners shall appoint a charter commission consisting of not 
less than three persons to draft a proposed urban county charter; 

(2) the proposed charter shall provide for the form and organization of the urban county 
government and shall designate those officers that shall be elected and those officers and employ- 
ees that shall perform the duties assigned by law to county officers; and 

(3) within one year after the appointment of the charter commission, the proposed charter 
shall be submitted to the qualified voters of the county and, if adopted by a majority of those vot- 
ing, the county shall become an urban county. If, at the election or any subsequent election, the 
proposed charter is not adopted, then, after at least one year has elapsed after the election, pursu- 
ant to this section another charter commission may be appointed and another proposed charter 
may be submitted to the qualified voters for approval or disapproval. 

B. Anurban county may exercise all legislative powers and perform all governmental functions 
not expressly denied by general law or charter and may exercise all powers granted to and shall 
be subject to all limitations placed on municipalities by Article 9, Section 12 of the constitution of 
New Mexico. This grant of powers shall not include the power to enact private or civil laws except 
as incident to the exercise of an independent municipal power, nor shall it include the power to 
provide for a penalty greater than the penalty provided for a misdemeanor. No tax imposed by the 
governing body of an urban county, except a tax authorized by general law, shall become effective 
until approved by a majority vote in the urban county. , 

C. Acharter of an urban county shall only be amended in accordance with the provisions of the 
charter. 

D. If the charter of an urban county provides for a governing body composed of members 
elected by districts, a member representing a district shall be a resident and elected by the regis- 
tered qualified electors of that district. 

E. The purpose of this section is to provide for maximum local self-government. A liberal con- 
struction shall be given to the powers of urban counties. 

F. The provisions of this section shall be self-executing. (As added November 7, 2000; as 
amended November 4, 2014.) . 


Compiler's notes. — This section, which was proposed 
by S.J.R, No. 26 (Laws 1999), was adopted at the general 
election held November 7, 2000, by a vote of 261,328 for 
and 225,439 against. 

The 2014 amendment, proposed by S.J.R. No, 22 
(Laws 2014) and adopted at the general election held on 
November 4, 2014 by a vote of 251,584 for and 178,316 
against, allows certain counties to become urban counties; 
clarified the majority vote needed to adopt a county char- 
ter; in Subsection A, after "square miles in area and has" 


Sec. 11. [Single urban governments. ] 


deleted "at the time of this amendment"; in Subsection A, 
Paragraph (1), after "county commissioners shall", deleted 
"by January 1, 2001"; in Subsection A, Paragraph (8), in 
the first sentence, after "if adopted by a majority of those", 
deleted "voters" and added "voting"; and in Subsection B, 
in the first sentence, after "functions not expressly de- ' 
nied", deleted "to municipalities, counties or urban coun- 
ties", after "may exercise all powers", added "granted to", 
and after "shall be subject to all the limitations", deleted 
"granted to" and added "placed on". 


A. A county that is less than one thousand five hundred square miles in area and has, at the 
time of this amendment, a population of three hundred thousand or more, and whether or not it is 
an urban county pursuant to Section 1 of this amendment, may provide for a single urban govern- 


ment by the following procedure: 


(1) by January 1, 2003, a charter commission, composed of eleven members, shall be ap- 
pointed to draft a proposed charter. Five members shall be appointed by the governing body of the 
county, five members shall be appointed by the municipality with a population greater than three 
hundred thousand and one member shall be appointed by the other ten members; 


(2) the proposed charter shall: 


(a) provide for the form and organization of the single urban government; 
(b) designate those officers that shall be elected and those officers and employees that 
shall perform the duties assigned by law to county officers; 
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(c) provide for a transition period for elected county and city officials whose terms 
have not expired on the effective date of the charter; and 

(d) provide for a transition period, no less than one year, to ensure the continuation of 
government services; and 

(3) within one year after the appointment of the charter commission, the proposed charter 

shall be submitted to the qualified voters and, if adopted by a majority of those voters, the munici- 
palities in that county with a population greater than ten thousand shall be disincorporated and the 
county shall be governed by a single urban government. If the proposed charter is not adopted by a . 
majority of the qualified voters, then another charter commission shall be appointed and another 
election, within twelve months of the previous election, shall be held. If the proposed charter is not 
adopted by a majority of the qualified voters at the second or any subsequent election, then after at 
least two years have elapsed after the election, pursuant to this section another charter commission 
may be appointed and another proposed charter may be submitted to the qualified voters for approval 
or disapproval. As used in this paragraph, "qualified voter" means a registered voter of the county. 

B. Upon the adoption of a charter pursuant to Subsection A of this section, any municipality 
within the county with a population greater than ten thousand is disincorporated and no future 
municipalities shall be incorporated. A county that adopts a charter pursuant to this section may 
exercise those powers granted to urban counties by Section 1 of this amendment and is subject to 
the limitations imposed upon urban counties by that section. A county that adopts a charter pur- 
suant to this section has the same power to enact taxes as any other county and as any municipal- 
ity had before being disincorporated pursuant to this section. 

C. A municipality, with a population of ten thousand or less, in a county that has adopted a charter 
pursuant to this section may become a part of the single urban government by a vote of a majority of 
the qualified voters within the municipality voting in an election held upon the filing of a petition con- 
taining the signatures of ten percent of the registered voters of that municipality. If a majority of the 
voters elect to become a part of the single urban government, then the municipality is disincorporated. 

D. All property, debts, employees, records and contracts of a municipality disincorporated pur- 
suant to this section shall be transferred to the county and become the property, debts, employees, 
records and contracts of the county. The rights of a municipality, disincorporated pursuant to this 
section, to receive taxes, fees, distributions or any other thing of value shall be transferred to the 
county. Any law granting any power or authorizing any distribution to a municipality disincor- 
porated pursuant to this section shall be interpreted as granting the power or authorizing the 
distribution to the county. | 

E. The provisions of this section shall be self-executing. (As added November 7, 2000.) 


Compiler's notes. — This section, which was proposed election held November 7, 2000, by a vote of 261,323 for 
by S.J.R. No, 26 (Laws 1999), was adopted at the general and 134,319 against. 
Corporations Other Than Municipal 

Sec. Sec, ‘ 
1. Creation and composition of public regulation commis- 14, Corporations subject to police power. 

sion. 15 to 17. Repealed. 
2. Responsibilities of public. regulation commission, 18. Eminent domain of corporate property. 
3 to 12, Repealed. ; 19. Chartering corporations. 
13,. General corporation laws. 20. Creation of office of superintendent of insurance. 


Sec. 1. [Creation and composition of public regulation commission. | 


A. The "public regulation commission" is created. Until January 1, 2023, the commission shall 
consist of five members elected from districts provided by law for staggered four-year terms begin- 
ning on January 1 of the year following their election; provided that after serving two terms, mem- 
bers shall be ineligible to hold office as a commission member until one full term has intervened; and 
provided further that commission members elected for terms beginning January 1, 2021 shall hold 
office for two years. 
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B. Beginning January 1, 2023, the commission shall consist of three members. The governor shall 
nominate members from a list of qualified nominees submitted to the governor by the public regula- 
tion commission nominating committee, as provided by law, and by and with the consent of the senate 
shall appoint members to fill positions and vacancies on the commission; provided that no more than 
two commissioners shall be members of the same political party. Members so appointed shall serve 
six-year staggered terms; provided that, after serving two consecutive six-year terms, members shall 
be ineligible to hold office as commissioner until one full term has intervened. A person appointed to 
fill a vacancy on the commission shall serve for the remainder of the unexpired term. 

C. A six-year term for a commission position shall begin on January 1 of the year following the 
expiration of the prior term for that position; provided that in January 2023, one member shall be 
appointed for an initial term of two Node one member for an initial term of four years and one 
member for a six-year term. 

D. The legislature shall provide, by law, for professional qualifications'and continuing educa- 
tion requirements for commissioners and for the creation of and procedures for the public regula- 
tion commission nominating committee. 

E. A commission member may be removed by impeachment for accepting anything of value 
from a person or entity whose charges for services to the public are regulated by the commission, 
malfeasance, misfeasance or neglect of duty. (As added November 5, 1996; as amended Novem- 


ber 3, 2020.) 


Compiler's notes. — The repeal of Sections 1 through 
12.and 15 through 17 of Article XI, effective January 1, 
1999, proposed by H.J.R. No. 16 (Laws 1996) was adopted 
at the general election held November 5, 1996, by a vote of 
232,788 for and 221,693 against. At that general election, 
new Sections 1 and. 2 were adopted within this article. 

The 2012 amendment, which was proposed by H.J.R. 
No. 11 (Laws 2012) and adopted at a general election held 
on November 6, 2012 by a vote of 542,928 for and 128,238 
against, required the legislature to provide increased 
qualifications and continuing education requirements for 
public regulation commissioners that apply to commis- 
sioners elected at the general election in 2014 and sub- 
sequent elections and to commissioners appointed to fill 
a vacancies at any time after July 1, 2013; and added the 
third and fourth sentences. 


ANNOTATIONS 


In general, — The functions of the corporation commis- 
sion (now public regulation commission) are not confined 
to any of the three departments of government named in 
N.M. Const., art, III, § 1, but its duties and powers pervade 
them all. In re Atchison, T. & S.F. Ry., 1933-NMSC-029, 37 
N.M. 194, 20 P.2d 918. 

Legislative intent. — Section 8-7-4A NMSA 1978 is 
constitutional and a safe guide to the legislative intent 
behind this section. Block v. Vigil-Giron, 2004-NMSC-008, 
135 N.M. 24, 84 P.3d 72. 

Language following "provided that" is read as an 
exception to the general rule that precedes it. Therefore, 
there is no right under the New Mexico constitution to 
serve two four-year terms before being subjected to term 
limits. Block v. Vigil-Giron, 2004-NMSC- 003, 135 N.M. 24, 
84 P.3d 72, 

Word "term", as used in this section, includes both 
a full four-year term and a shortened two-year term. 


Block v. Vigil-Giron, 2004-NMSC-003, 185 N.M. 24, 84 
P.3d 72. 

Amendment not "act of legislature". — The 1996 
amendment of N.M. Const., art. XI, was not an "act of the 
legislature" within the meaning of N.M. Const., art. IV, § 34. 
U.S. West Communications, Inc. v. New Mexico Pub. Regula- 
tion Comm'n, 1999-NMSC-024, 127 N.M. 375, 981 P.2d 789, 

Consecutive terms. — A public regulation commis- 
sion commissioner elected to serve consecutive two-year 
and four-year terms may not.run again for another four- 
year term until one full term has intervened. 2003 Op. 
Att'y Gen. No, 03-05. 

Law reviews. — For comment on State ex rel, State 
Corp. Comm'n vy, Zinn, 72 N.M. 29, 380 P.2d 182 (1963), see 
3 Nat. Resources J. 856 (1963), 

For article, "Constitutional Limitations on the Exercise 
of Judicial Functions by Administrative Agencies," see 7 
Nat. Resources J. 599 (1967), 

For article, "An Administrative Procedure Act For New 
Mexico," see 8 Nat. Resources J. 114 (1968). 

For student symposium, "Constitutional Revision - The 
Executive Branch - Long or Short Ballot?," see 9 Nat. Re- 
sources J. 430 (1969). 

For article, "Cost of Service Indexing: An Analysis of 
New Mexico's Experiment in Public Utility Regulation," 
see 9 N.M. L. Rev, 287 (1979). 

For article, "Survey of New Mexico Law, 1979-80: Ad- 
ministrative Law," see 11 N.M. L. Rev. 1 (1981). 

For article, "Survey of New Mexico Law, 1982-838; Ad- 
ministrative Law," see 14 N.M. L. Rev. 1 (1984), 

For 1984-88 survey of New Mexico administrative law, 
19 N.M. L. Rev. 575 (1990), 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 18 Am. 
Jur. 2d Corporations §§ 7 to 16. 

Prohibition to control action of commission, 115 A.L.R. 
34, 159 A.L.R. 627. 


Sec. 2. [Responsibilities of public regulation commission. ] 


The public regulation commission shall have Sige tains for regulating public utilities as pro- 
vided by law. The public regulation commission may have responsibility for regulation of other 
public service companies in such manner as the legislature shall provide. (As added November 5, 
1996; as amended November 6, 2012 and November 3, 2020.) 
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Compiler's notes. — This section is compiled as a 
composite of the amendments proposed by H.J.R. 16, Sec- 
tion 1 (Laws 2012) and H.J.R. 17, Section 1 (Laws 2012) 
and adopted at the general election held on November 6, 
2012. Although Section 1 of H.J.R. 17 did not delete the 
authority of the public regulation commission to charter 
and regulate business corporations, the compiled section 
deleted that authority because the authority of the public 
regulation commission to charter and regulate business 
corporations was deleted in Section 1 of H.J.R. 16; the 
ballot question for H.J.R. 16 stated that Constitutional 
Amendment 3 proposed to amend Article 11, Section 2 and 
to enact a new section of Article 11 to remove authority to 
charter and regulate corporations from the public regula- 
tion commission and provide authority to charter corpo- 
rations to the secretary of state; and Section 2 of H.J.R. 
16 authorized the secretary of state to charter corpora- 
tions. Although Section 1 of H.J.R. 16 did not delete the 
authority of the public regulation commission to regulate 
insurance companies and others engaged in risk assump- 
tion, the compiled section deleted that authority because 
the authority to regulate insurance companies and oth- 
_ ers engaged in risk assumption was deleted in Section 1 

of H.J.R. 17; the ballot question for H.J.R. 17 stated that 
Constitutional Amendment 4 proposed to amend Article 
11 to remove the regulation of insurance companies and 
others engaged in the assumption of risk from the public 
regulation commission and place it under a superinten- 
dent of insurance; and Section 2 of H.J.R. 17 created the 
office of superintendent of insurance and authorized the 
superintendent of insurance to regulate insurance compa- 
nies and others engaged in risk assumption. The full texts 
of H.J.R. 16 (Laws 2012) and H.J.R. 17 (Laws 2012) are 
set out below. 

H.J.R. No. 16 (Laws 2012), adopted at a general elec- 
tion held on November 6, 2012 by a vote of 326,536 for and 
316,493 against, provided: . 

SECTION 1. It is proposed to amend Article 11, Sec- 
tion 2 of the constitution of New Mexico to read: 

"The public regulation commission shall have responsi- 
bility for regulating public utilities, including electric, nat- 
ural gas and water companies; transportation companies, 
including common and contract carriers; transmission 
and pipeline companies, including telephone, telegraph 
and information transmission companies; insurance com- 
panies and others engaged in risk assumption; and other 
public service companies in such manner as the legisla- 
ture shall provide." 

SECTION 2. It is proposed to amend Article 11 of the 
constitution of New Mexico by adding a new section to read: 

"The secretary of state shall have responsibility for 
chartering corporations in such a manner as the legisla- 
ture shall provide." 

H.J.R. No. 17 (Laws 2012), adopted at a general elec- 
tion held on November 6, 2012 by a vote of 330,873 for and 
321,055 against, provided: 

SECTION 1. It is proposed to amend Article 11, Sec- 
tion 2 of the constitution of New Mexico to read: 

"The public regulation commission shall have responsi- 
bility for chartering and regulating business corporations 
in such manner as the legislature shall provide. The com- 
mission shall have responsibility for regulating public 
utilities, including electric, natural gas and water com- 
panies; transportation companies, including common and 
contract carriers; transmission and pipeline companies, 
including telephone, telegraph and information transmis- 
sion companies; and other public service companies in 
such manner as the legislature shall provide. The public 
regulation commission shall have responsibility for regu- 
lating insurance companies and others engaged in risk 
assumption as provided by law until July 1, 2013." 

SECTION 2. It is proposed to amend Article 11 of the con- 
stitution of New Mexico by adding a new section to read: 
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"A. The office of "superintendent of insurance" is cre- 
ated as of July 1, 2013. The superintendent of insurance 
shall regulate insurance companies and others engaged in 
risk assumption in such manner as provided by law. The 
superintendent of insurance shall be appointed by the in- 
surance nominating committee and serve for such terms 
as may be provided by law; provided that the term of the 
first superintendent of insurance appointed pursuant to 
this 2012 amendment shall begin on July 1, 2013 and end 
on December 31, 2015. 

B. The insurance nominating committee shall be ap- 
pointed and have such qualifications as may be provided 
by law. The insurance nominating committee shall evalu- 
ate applications for superintendent of insurance in accor- 
dance with qualifications for superintendent of insurance 
established by law." 


ANNOTATIONS 


Mandamus was the appropriate remedy where 
the New Mexico public regulation commission re- 
fused to follow a nondiscretionary duty. — Where 
petitioners filed an emergency petition on behalf of the 
state of New Mexico seeking a writ of mandamus against 
the New Mexico public regulation commission (commis- 
sion) to direct the commission and its individual commis- 
sioners to apply the Energy Transition Act (ETA), 62-18-1 
to 62-18-23 NMSA 1978, to proceedings related to public 
service company of New Mexico's (PNM) abandonment 
of units one and four of the San Juan generating station 
(San Juan), and where the commission asserted that the 
ETA did not apply because abandonment proceedings had 
already begun prior to the ETA's enactment, petition for 
writ of mandamus was granted because the commission 
did not have the authority to initiate an abandonment 
proceeding, and as a matter of law, abandonment proceed- 
ings for San Juan units one and four did not effectively 
begin until PNM filed its application for abandonment, 
which was after the ETA was enacted. The ETA serves 
as the statutory scheme that the legislature provided for 
abandonment proceedings, and therefore the commission 
had a nondiscretionary obligation to apply the ETA to the 
San Juan abandonment proceedings. State ex rel. Egolf v. 
N.M. Pub. Regulation Comm'n, 2020-NMSC-018. 

The Energy Transition Act does not invade the 
public regulation commission's responsibility for 
regulating public utilities. — Where the public regu- 
lation commission (Commission) gave leave for the public 
service company of New Mexico to issue energy transi- 
tion bonds of up to $361,000,000 in connection with the 
abandonment of its interests in the San Juan generating 
station units one and four and to collect separate and non- 
bypassable energy transition charges from its customers in 
repayment of the bonds, pursuant to the Energy Transition 
Act (ETA), §§ 62-18-1 through 62-18-23 NMSA 1978, and 
where appellants, two organizations that represent energy 
consumers, claimed that the ETA invades the Commission's 
responsibility for regulating public utilities under this sec- 
tion by eliminating the Commission's authority to review 
and disallow a public utility's energy transition costs for 
imprudence or unreasonableness, appellants' separation of 
powers claim is without merit, because although the Com- 
mission is constitutionally tasked with the responsibility of 
regulating public utilities as provided by law, the param- 
eters of that policy are for the legislature to decide, Citizens 
for Fair Rates & the Env't v. NMPRC, 2022-NMSC-010. 

Local ordinance not preempted by state law. — 
Reading the New Mexico Telecommunications Act (Chap- 
ter 63, Article 9A NMSA 1978) and N.M. Const., art. XI, 
§ 2 in pari materia with New Mexico's Municipal Code 
(Chapter 8 NMSA 1978) and N.M. Const., art. X, § 6, the 
provisions of a Santa Fe telecommunications ordinance, 
regulating the power to contract with a service provider 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


Art. XI, § 3 


and to enforce provisions related to land use and rights 
of way held by the city, were not preempted by state law, 
inasmuch as they did not purport to usurp New Mexi- 
co's public regulation commission power to issue certifi- 
cates of public convenience and necessity to providers of 
public telecommunications services or to regulate rates 
and quality of service for intrastate telecommunications 
services. Qwest Corp. v. City of Santa Fe, 224 F; Supp. 2d 


Sec. 3. to 12. Repealed. 


Repeals. — The repeal of Sections 1 through 12 and 
15 through 17 of Article XI, effective January 1, 1999, 
proposed by H.J.R. No, 16 (Laws 1996) was adopted at 
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Art. XI, § 14 


1305 (D:N.M. 2002), aff'g in part, 380 F.3d 1258 (10th Cir, 
2004). 

Law reviews. — For comment on State ex rel. State 
Corp. Comm'n v. Zinn, 72 N.M. 29, 380 P.2d 182 (1963), see 
3 Nat. Resources J. 356 (1963). 

For comment on State ex rel. Palmer vy. Miller, 74 N.M. 
129, 391 P.2d 416 (1964), see 4 Nat. Resources J. 606 
(1964), 


the general election held November 5, 1996, by a vote of 
232,788 for and 221,693 against. 


The legislature shall provide for the organization of corporations by general law. All laws relat- 
ing to corporations may be altered, amended or repealed by the legislature, at any time, when 
necessary for the public good and general welfare, and all corporations, doing business in this 
state, may, as to such business, be regulated, limited or restrained by laws not‘ in conflict with the 
constitution of the United States or of this constitution. 


Comparable provisions. — Utah Const., art, XII, § 1. 


Wyoming Const., art. X, § 1. 
ANNOTATIONS 


Corporate form recognized prior to constitu- 
tion. — Corporate form of business entity was recog- 
nized in New Mexico law even before adoption of the 
constitution. Shillinglaw v. Owen Shillinglaw Fuel Co., 
1962-NMSC-047, 70 N.M. 65, 370 P.2d 502. 

Proper for legislature to change measure of bank 
stockholder's liability. — This section authorizes legis- 
lature to change measure of.bank stockholder's liability 
when bank was organized after adoption of constitution. 
Laws 1915, ch. 67, § 40 (since repealed),'as amended by 
Laws 1923, ch. 140, § 8 (since repealed), dealing with such 
liability, did not impair contract obligations. Melaven v, 
Schmidt, 1929-NMSC-100, 34 N.M. 443, 283 P. 900. 

Proper for legislature to provide for convertibil- 
ity of types of corporations. — A state through its 
police power may make reasonable regulations of corpo- 
rations, including alteration or amendment of corporate 
charters if that power has been duly reserved by the state, 
as in New Mexico. Thus, statute (49-2-18 NMSA 1978) 
which authorizes change in character of legal entity from 
corporation for management of community land grant. to 
domestic stock corporation does not violate due process. 
Westland Dev. Co, v. Saavedra, 1969-NMSC-123, 80 N.M. 
615, 459 P.2d 141. 

Proper for legislature to assign bank chartering 
investigations to office outside commission. — Legis- 
lature was not powerless under this section or N.M. Const., 
art. XI, § 6 (repealed), to designate state bank examiner (now 
director of the financial institutions division of the commerce 
and industry department), rather than corporation commis- 
sion (now public regulation commission), the body to make 
determinative findings preliminary to issuing charters to 


state banks. First Thrift & Loan Ass'n v. State ex rel. Robin- 
son, 1956-NMSC-099, 62 N.M. 61, 304 P.2d 582. 

Power to regulate railway facilities reposes in 
commission. — This section applies to all corporations. 
But the power to regulate reserved to the legislature must 
relate to some phase of railroad business not pertaining 
to power to require railway companies to provide and 
maintain adequate agents and facilities, which power of 
regulation is reposed in the corporation commission (now 
public regulation commission) by N.M. Const., art. XI, § 7 
(repealed). In re Atchison, T. & S.F. Ry., 1933-NMSC-029, 
37 N.M. 194, 20 P.2d 918. 

Jurisdictional consent statute constitutional. 
— Although this section may restrict the application of 
substantive law to a foreign corporation, it does not limit 
the forums in which controversies are to be decided. It 
does not prohibit the enactment of a jurisdictional consent 
statute extending jurisdiction to registered foreign corpo- 
rations. Werner v. Wal-Mart Stores, Inc., 1998-NMCA-112, 
116 N.M. 229, 861 P.2d 270. 

Constitutionality of employers mutual company. 
— Under existing New Mexico case law, the legislation 
creating the employers mutual company appears to be an 
unconstitutional special law chartering or licensing an in- 
surance company. Because the company is intended to be 
operated as a private entity, it is not clear that the exemp- 
tion from the prohibition against special laws created by 
other states' courts for public corporations would save the 
legislation. 1990 Op. Att'y Gen. No. 90-25. 

Law reviews. — For comment on State ex rel. State 
Corp. Comm'n v. Zinn, 72 N.M; 29, 880 P.2d 182 (1963), see 
3 Nat. Resources J. 356 (1963). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 18 Am. 
Jur. 2d Corporations § 13; 18A Am. Jur. 2d Corporations 
§§ 186 to 188. 

18 C.J.S. Corporations §§ 20, 21. 


Sec. 14. [Corporations subject to police power.] 


The police power of this state is supreme over all corporations as well as individuals. 
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Comparable provisions. — Wyoming Const., art. X, § 2. 
ANNOTATIONS © 


Police power prevails over property rights. — Fact 
that improvements were especially built for and adapted 
to business of importing and selling high-grade livestock 
and that plaintiffs would suffer financial loss if prevented 
from using them was not alone grounds, for holding or- 
dinance which prohibited keeping such livestock in des- 
ignated part of city, void under federal or state constitu- 
tion, as all property rights are held subject to fair exercise 
of police power, and reasonable regulation for benefit of 
public health, convenience, safety or general welfare is 
not an unconstitutional taking of property in violation of 


Sec. 15. to 17. Repealed. 


Repeals. — The repeal of Sections 1 through 12 and 


15 through 17 of Article XI,. effective January 1, 1999, 
proposed by H.J.R. No. 16 (Laws 1996) was adopted at 
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contract, due process or equal protection clauses of federal 
constitution. Mitchell v. City of Roswell, 1941-NMSC-007, 
45 N.M. 92, 111 P.2d 41. 

Law reviews. — For comment on State ex rel. State 
Corp. Comm'n vy, Zinn, 72 N.M. 29, 380 P.2d 182 (1963), see 
3 Nat. Resources J. 356 (1963). 

Am, Jur. 2d, A.L.R. and C.J.S, references, — Fine or 
penalty, power to impose for benefit of private individual 
or corporation, 13 A.L.R. 828, 19 A.L.R. 205. 

Constitutional provision fixing liability of stockholders 
as limitation on power of legislature in that regard, 63 
A.L.R. 870. 

Validity of municipal regulation of solicitation of maga- 
zine subscriptions, 9 A.L.R.2d 728. 


the general election held November 5, 1996, by a vote of 
232,788 for and 221,693 against. 


Sec. 18. [Eminent domain of corporate property. | 


The right of eminent domain shall never be so abridged or construed ‘as to prevent the legisla- 
ture from taking the property and franchises of incorporated companies and subjecting them to 
the public use, the same as the property of individuals. 


Compiler's notes. — An amendment to this article 
proposed by S.J.R. No. 2 (Laws 1955), which would have 
increased membership of corporation commission (now 
public regulation commission) and provided for effective 
regulation and control of public utilities, was submitted 
to the people at a special election held on September 20, 
1955, and was defeated for lack of a majority. The defeat 
made ineffective amendments to public utility laws by 
Laws 1955, ch. 265, § 21, of which made the amendments 
dependent upon adoption of the constitutional amend- 
ment. 

An amendment to this article proposed by S.J.R. No. 7 
(Laws 1961) which would have provided for increase in 
membership of corporation commission (now public regu- 
lation commission) and effective regulation and control of 
public utilities, was submitted to the people at a special 
election held on September 19, 1961. It was defeated by a 
vote of 23,850 for and 25,521 against. 


Sec. 19. [Chartering corporations. ] 


Comparable provisions. — Idaho Const., art. XI, § 8. 
Wyoming Const., art. X, § 14; 


ANNOTATIONS 


Law reviews. — For comment on State ex rel. State 
Corp. Comm'n v. Zinn, 72 N.M. 29, 380 P.2d 182 (1963), see 
3 Nat. Resources J. 356 (1963). 

Am. Jur, 2d, A.L.R. and C.J.S. references, — 26 Am. 
Jur, 2d Eminent Domain § 110. 

Constitutionality of provisions as to tribunal which 
shall fix amount of compensation for property taken, 74 
A.L.R. 582. 

Construction and application of rule requiring public 
use for which property is condemned to be "more nec- 
essary" or "higher use" than public use to which prop- 
erty is already appropriated - state takings, 49 A.L.R. 
5th 769. 


The secretary of state shall have responsibility for chartering corporations in such a manner as 
the legislature shall provide. (As added November 6, 2012.) 


The 2012 amendment to Article XI, which was pro- 
posed by H.J.R. No. 16, Section 2 (Laws 2012) and adopted 


at a general election held on November 6, 2012 by a vote 
of 326,536 for and 316,493 against, added this section. 


Sec. 20. [Creation of office of superintendent of insurance.]| 


A. The office of "superintendent of insurance" is created as of July 1, 2013. The superintendent 


of insurance shall regulate insurance companies and others engaged in risk assumption in such 
manner as provided by law. The superintendent of insurance shall be appointed by the insurance 
nominating committee and serve for such terms as may be provided by law; provided that the term 
of the first superintendent of insurance appointed pursuant to this 2012 amendment shall begin 
on July 1, 2013 and end on December 31, 2015. 
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B. The insurance nominating committee shall be appointed and have such qualifications as 
may be provided by law. The insurance nominating committee shall evaluate applications for su- 
perintendent of insurance in accordance with qualifications for superintendent of insurance estab- 
lished by law. (As added November 6, 2012.) 


The 2012 amendment to Article XI, which was pro- at a general election held on November 6, 2012 by a vote 
posed by H.J.R. No. 17, Section 2 (Laws 2012) and adopted of 330,878 for and 321,055 against, added this section. 
ARTICLE XII 
7 ° 
Education 

Sec. Sec. 
1, Free public schools. 8. Teachers to learn English and Spanish. 
2. Permanent school fund. 9. Religious tests in schools. 
3. Control of constitutional educational institutions; 10, Educational rights of children of Spanish descent. 

use of state land proceeds and other educational 11, State educational institutions. 

funds. 12, Acceptance and use of Enabling Act educational 
4, Current school fund, grants, 
5. Compulsory school attendance. 13. Board of regents for educational institutions. 
6. Public education department; public education com- 14. Recall of local school board members, 

mission, 15. Local school boards having seven single-member dis- 
7. Investment of permanent school fund. tricts. 


7. (Proposed.) Investment of permanent school fund. 


Sec. 1. [Free public schools.] 


A uniform system of free public schools sufficient for the education of, and open to, all the chil- 
dren of school age in the state shall be established and maintained. 


Cross references. — For statute defining persons en- maintenance of system of public schools open to all chil- 
titled to free public school education, see 22-1-4 NMSA dren of the state and free from sectarian control, which or- 
1978, der is picked up in this section and N.M. Const., art. XXI, 

Comparable provisions. — Idaho Const., art. Tx, $1; § 1, Prince v, Board of Educ., 1975-NMSC-068, 88 N.M. 

Montana Const., art. X, § 1. 548, 548 P.2d 1176. See June 20, 1910, 36 Stat. 557, ch. 

Utah Const., art, Ga 310, §§ 6 to 9, 

Wyoming Const., art. VII, § 1. Federal government responsible too. — The federal 

ANNOTATIONS government, in compliance with its treaty obligations to 


the Navajo tribe, also has a duty to provide for education 
No contractual right to education. — The right and other services needed by Indians. Prince v. Board of 
and privilege to a free public education does not give Educ., 1975-NMSC-068, 88 N.M. 548, 543 P.2d 1176. 
rise to a contractual relationship for which an individ- : Education for the handicapped. — The Btaters ob- 
ual may sue for breach of contract. Rubio ex rel. Rubio ligated by both federal and New Mexico law to‘providesall 
v, Carlsbad Mun. Sch. Dist.. 1987-NMCA-127. 106 N.M its pre-college age children with appropriate educations. 
446. 744 P.2d 919 : ‘ aye Under federal law relating to state programs receiving 
Only Onirace "sufficient fontheeducationtahouid federal financial assistance, the state is forbidden from 
be "free" in the sense of this provision, Courses required discr iminating against the handicapped in meeting this 
of every student shall be without charge to the student, obligation. New Mexico Ass'n for Retarded Citizens uv. New 
but reasonable fees may be charged for "elective" courses. vole 678 ae 847 (10th Cir, 1982), rev'g 495 F. Supp. 
New Mexico board of education shall define what are "re- 391 ( -N.M. 1 80) : : : : 
quired" or “elective” courses. Norton v. Board of Educ. Section applicable only to residents. — This section 
1976-NMSC-045, 89 N.M. 470, 653 P.2d 1277. , has been interpreted as applicable only to those children 
Magnitude of school district constituting effec- me are residents of New Mexico. 1978 Op. Att'y Gen. 
tive denial of free school. — If school districts are ty vf 
made so large that children are unable to make trip to ’ tivity fees aad only be charged by cepreee leg: 
school and back home each day, then they would be de- islative authority, even if not prohibited by constitution. 
nied a free school just as effectively as if no school existed. There is no authority in the statutes, and the charging 


Prince v. Board of Educ., 1975-NMSC-068, 88 N.M. 548, of these fees, if required as a condition to attendance at 
543 P.2d 1176; Strawn v. Russell, 1950-NMSC-028, 54 public school, is prohibited. 1955-56 Op. Att'y Gen. No, 55- 
N.M. 221, 219 P.2d 292, 6272. 


When school board may allocate attendance. — So 
long as the statutory and constitutional minimum educa- 
tional standards are satisfied, the local school board may 
allocate attendance within the district. 1979 Op. Att'y 
Gen, No. 79-36. 


State responsibility for education of Indians. 
— Indicative of congressional policy encouraging New 
Mexico to provide public education to all of its citizens, in- 
cluding Indians, is that part of state's enabling act which 
orders that provision be made for establishment and 


494 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


Art. XII, § 2 


Proper for district attorney to sue for admittance 
of black children. — Exclusion of colored children from 
public school because of race is of such matter of public 
interest that district attorney could, as a matter of public 
duty and on behalf of the public, institute proceedings in 
court in name of parent, to compel school board to receive 
the children. 1915-16 Op, Att'y Gen. No, 15-1658. 

Marriage not proper ground for exclusion. — 
Students of school age may not be excluded from public 
schools by reason of being married. 1957-58 Op. Att'y Gen. 
No. 57-258. 

Removal for noncompliance with immunization 
statutes no constitutional deprivation. — "Disenroll- 
ment" of a student for noncompliance with immunization 
statutes (24-5-1 to 24-5-6 NMSA 1978) would not con- 
stitute deprivation of constitutional right to free public 
school education. 1975 Op. Att'y Gen. No. 75-70, 

"Public school" for purposes of federal law. — Any 
school giving instruction up to and including the twelfth 
grade, supported in whole or in part by public funds of 
the state and managed by an elective or appointive body 
authorized by statutes of the state, is a public school 
for purposes of federal National Defense Education Act 
of 1958 (20 U.S.C. § 401 et seq.). 1959-60 Op. Att'y Gen. 
No. 59-150. 

Vouchers for private school education. — This sec- 
tion does not preclude the state from providing tuition as- 
sistance in the form of vouchers for private education, as 
long as it continues to maintain a uniform system of free 
public schools; however, a constitutional challenge could 
be supported if the voucher program diverted state funds 
from public schools so that it compromised the state's 
ability to establish and maintain a sufficient public school 
system. 1999 Op. Att'y Gen. No. 99-01. 

Summer and after-school remediation programs. 
— Section 22-2-8.6C NMSA 1978 (now 22-2C-8.6 NMSA 


Sec. 2. [Permanent school fund. | 
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1978), which requires nonindigent parents of children in 
grades nine through 12 to pay the cost of optional summer 
and after-school remediation programs, does not offend 
the "free school guaranty" of this section, as it is construed 
by the New Mexico supreme court. 1990 Op. Att'y Gen. 
No. 90-06. 

Creation of statewide magnet school. — Article XII, 
Section 1 of the New Mexico constitution does not pre- 
clude the legislature from establishing a statewide pub- 
licly funded magnet school, provided the legislature con- 
tinues to maintain a uniform system of free public schools 
in the state. 2006 Op. Att'y Gen. No. 06-03. 

Law reviews. — For note, "Serrano v. Priest and Its 
Impact on New Mexico," see 2 N.M. L. Rev. 266 (1972). 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 68 Am. 
Jur. 2d Schools §§ 5 to 7. 

Constitutionality and construction of statutes in rela- 
tion to admission of nonresident pupils to school privi- 
leges, 72 A.L.R. 499, 113 A.L.R. 177. 

What is common or public school within contemplation 
of constitutional or statutory provision, 113 A.L.R. 697. 

Power of public school authorities to set minimum or 
maximum age requirements for pupils in absence of spe- 
cific statutory authority, 78 A.L.R.2d 1021. 

Determination of residence or nonresidence for purpose 
of fixing tuition fees or the like in public school or college, 
83 A.L.R.2d 497, 56 A.L.R.3d 641. 

' Marriage or pregnancy of public school student as 
ground for expulsion or exclusion or restriction of activi- 
ties, 11 A.L.R.3d 996, 

AIDS infection as affecting right to attend public school, 
60 A.L.R.4th 15. 

78 C.J.S, Schools and School Districts § 4 et seq.; 78A 
C.J.S. Schools and School Districts §§ 697, 698. 


The permanent school fund of the state shall consist of the proceeds of sales of Sections Two, 
Sixteen, Thirty-Two and Thirty-Six in each township of the state, or the lands selected in lieu 
thereof; the proceeds of sales of all lands that have been or may hereafter be granted to the state 
not otherwise appropriated by the terms and conditions of the grant; such portion of the proceeds 
of sales of land of the United States within the state as has been or may be granted by congress; 
all earnings, including interest, dividends and capital gains from investment of the permanent 
school fund; also all other grants, gifts and devises made to the state, the purpose of which is not 
otherwise specified. (As amended November 5, 1996.) 


The 1996 amendment, which was proposed by S.J.R. 
No. 2 (Laws 1996) and adopted at the general election 
held November 5, 1996, by a vote of 307,442 for and 
153,021 against, inserted "all earnings, including inter- 
est, dividends and capital gains from investment of the 
permanent school fund". Section 6 of S.J.R. No. 2 (Laws 
1996) provides that this amendment shall not become 
effective without the consent of the United States con- 
gress. The United States Congress approved the amend- 
ment in PL. 105-87, 111 Stat. 1113, the New Mexico 
Statehood and Enabling Act Amendments of 1997, ap- 
proved August 7, 1997. 

Compiler's. notes. — An amendment proposed by 
H.J.R. No. 8 (Laws 1994), which would have inserted "all 
earnings, including interest, dividends and capital gains, 
from investment of the permanent school fund" following 
"congress" near the end of the section, was submitted to the 
people at the general election held on November 8, 1994. It 
was defeated by a vote of 187,216 for and 192,492 against. 
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ANNOTATIONS 


Constitution confirms Enabling Act grants. — Pro- 
visions of constitution confirm grants made to state under 
Enabling Act (June 20, 1910, 36 Stat. 557, ch. 310, §§ 6 to 
10, set out in Pamphlet 3). 1935-36 Op. Att'y Gen. No. 35- 
1204. 

Land exchanges with United States proper. — Un- 
der this section and the Enabling Act (see Pamphlet 3), 
the state may relinquish title to United States to school 
lands for other lands taken in lieu thereof. 1933-34 Op. 
Att'y Gen. No. 34-785. 

Under Taylor Grazing Act (43 U.S.C. § 315 et seq.), state 
may exchange its lands where title is vested in it for other 
lands of federal government through secretary of the inte- 
rior, who has power to exchange such lands in same man- 
ner as provided for exchange of privately-owned lands. 
1935-36 Op. Att'y Gen. No. 35-1204, 

Rent for national forest lands applied to cur- 
rent fund. — Money received from United States from 
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rental of school lands in the national forest, in accor- Am. Jur. 2d, A.L.R. and C.J.S. references. — 68 Am. 
dance with Enabling Act (see Pamphlet 3), should be Jur. 2d Schools § 87 et seq. 
applied to state current school fund. 1912-13 Op. Att'y 78 C.J.S. Schools and School Districts § 10. 


Gen. No. 13-977. 


Sec. 3. [Control of constitutional educational institutions; use of state 
land proceeds and other educational funds. ] 


The schools, colleges, universities and other educational institutions provided for by this con- 
stitution shall forever remain under the exclusive control of the state, and no part of the proceeds 
arising from the sale or disposal of any lands granted to the state by congress, or any other funds 
appropriated, levied or collected for educational purposes, shall be used for the support of any sec- 
tarian, denominational or private school, college or university. 


Cross references, — For provisions establishing free- hours was not improper. Zellers v. Huff, 1951-NMSC-072, 
dom of religion, see N.M. Const., art. II, § 11, and art. 55 N.M. 501, 286 P.2d 949. 
XIT, § 9. 


ITI. NO SUPPORT OF PRIVATE SCHOOLS. 


Constitutional provision construed. — N,M. Const. 
Art, XII, § 3 serves the dual purposes of ensuring that 
the state maintains control over the public education sys- 


For general prohibition of aid to charities, see N.M. 
Const., art. IV, § 31. 

For prohibition of aid to private enterprise, see N.M. 
Const.,’art. IX, § 14. 


ANN tem and that the public schools do not become religious 

OTST IONS schools. Moses v, Ruszkowski, 2019-NMSC-0038, 
I. GENERAL CONSIDERATION. Textbook loan program. — The Instructional Mate- 
II. STATE CONTROL, rial Law (IML), §§ 22-15-1 to -14 NMSA 1978, in which 
III. NOSUPPORT OF PRIVATE SCHOOLS. the New Mexico public education department purchases 


textbooks that are loaned free of charge to public and 
private school students enrolled in first through twelfth 
grade and in early childhood education programs, does not 
violate Article XII, Section 3 of the New Mexico constitu- 


I, GENERAL CONSIDERATION, 


Purpose of this section is to insure exclusive control 
by state over public educational system and to insure that 


none of state's public schools ever become sectarian or de- tion, because the IML provides a public benefit to students 
nominational, Prince v. Board of Educ., 1975-NMSC-068, and a resulting benefit to the state; any benefit to private 
88 N.M. 548, 543 P.2d 1176 (1975). schools is purely incidental and does not constitute "sup- 
Private schools not "rural school rooms". — Private port" within the meaning of Article XII, Section 3. MM ones v. 
or denominational schools are not "rural school rooms un- Ruszkowski, 2019-NMSC-003. 
der the jurisdiction of the county school superintendent" The appropriation of educational funds to pri- 
for purposes of determining salary of county school super- vate schools is unconstitutional. — N.M. Const., Art. 
intendent under Section 73-5-1, 1953 Comp. (repealed). XII, § 3 expressly prohibits the appropriation of public 
Thomson v. Board of Cnty. Comm'rs, 1959-NMSC-072, 66 funds to sectarian, denominational or private schools, A 
N.M. 159. 344 P2d 171. public school under the control of the state can directly 
{ receive funds, while a private school not under the exclu- 
II. STATE CONTROL. , sive control of the state cannot receive either direct or in- 
nC : ‘i * direct support. Moses v. Skandera, 2015-NMSC-036, 367 
ontrol" construed. — "Control" means control over P.3d 838, rev'g 2015-NMCA-036, 346 P.3d 396, vacated 
curriculum, disciplinary control, financial control, admin- sub nom. N.M. Ass'n of Non -public Sch. v. Moses, 137 S.Ct. 
istrative control and, in general, control over all affairs of 2325 (2017) (mem.). 


the school, Prince v. Board of Educ., 1975-NMSC-068, 88 
N.M, 548, 543 P.2d 1176. 

Leasing school lands from Navajos does not pre- 
vent state control. — Fact that some schools to be con- 


Where petitioners filed a complaint for declaratory 
judgment against the secretary of the New Mexico pub- 
lic education department seeking a declaration that the 
state issuing instructional materials to students attend- 
structed from proceeds of bond issue would be located ing private schools is unconstitutional, the New Mexico 
on reservation lands leased from Navajo tribe would not supreme court held that the Instructional Material Law, 
prevent state from exercising exclusive control over such §§ 22-15-1 through 22-15-14 NMSA 1978, in which fie 
schools. Prince v. Board of Educ., 1975-NMSC-068, 88 New Mexico public education department purchases and 
N.M, 548, 543 P.2d 1176. distributes instructional material to school districts, state 

Proper to regulate teachers who are members institutions, and private schools as agents for the benefit 
of religious orders. — Members of religious orders _—_of eligible students, violates N.M. Const., Art. XII, § 3, be- 
who are employed as public school teachers must refrain cause the constitutional provision expressly restricts the 
from teaching sectarian religion and doctrines and from use of public funds to other than sectarian schools and ex- 
disseminating religious literature during such time, and pressly prohibits the appropriation of educational funds 


wearing of religious garb and insignia must be barred dur- to private schools. Moses v. Skandera, 2015-NMSC-036 
ing time members of religious orders are on duty as public 367 P.3d 838, rev'g 2015-NMCA-036 346 P.3d 396. va. 
school teachers. Teachers must be under actual control cated sub nom. N.M. Ass'n of Non-public Sch. v. Moses, 137 
and supervision of responsible school authorities. Zellers S.Ct, 2325 (2017) (mem.). 


v. Huff, 1951-NMSC-072, 55 N.M. 501, 236 P.2d 949. 
Barring disobedient from teaching in public 
schools. — Barring certain members of religious order 
from again teaching after they had knowingly taught 
sectarian religion in public schools during regular school 


Purpose of this section. — The purpose of this pro- 
vision is to insure exclusive control by the state over 
the public educational system, and to insure that none 
of the state's public schools ever become sectarian or 
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denominational. Moses v. Skandera, 2015-NMCA-036, 
cert. granted, 2015-NMCERT-001. 

Furnishing of instructional material to stu- 
dents attending private schools is not an un- 
constitutional support of private schools. — The 
Instructional Material Law (IML), 22-15-1 through 22- 
15-14 NMSA 1978, in which the New Mexico public.edu- 
cation department purchases and distributes instruc- 
tional material to school districts, state institutions 
and private schools as agents for the benefit of eligible 
students, does not violate this section because the focus 
of the IML is not to support private schools, but to pro- 
vide instructional material for the benefit of students, 
the program is secular in nature, and the state con- 
trols the use and disposition of the instructional mate- 
rial; although the private schools receive some benefit, 
this section will not be interpreted to prohibit indirect 
and incidental benefit when the legislative purpose of 
the IML does not focus on support of private schools. 
Moses v. Skandera, 2015-NMCA-036, cert. granted, 
2015-NMCERT-001. 

Salary to public school teacher not aid to religion. 
— Since salaries of members of religious orders who serve 
as teachers are the same as those of other teachers, this is 
not aid to religion or to the church denounced by federal 
and state constitutions. Zellers v, Huff, 1951-NMSC-072, 
55 N.M. 501, 236 P.2d 949. 

Use of land grant funds to finance private or sec- 
tarian education programs. — The Enabling Act of 
June 20, 1910, 86 Stat. 557, ch. 810 and the constitution of 
New Mexico prohibit the state from using money, directly 
or indirectly, from the land grant permanent fund for pri- 
vate, sectarian or denominational schools. The distribu- 
tion of land grant funds to a private, sectarian or denomi- 
nation school would require amendments to the Enabling 
Act by congress and an amendment to the constitution of 
New Mexico proposed by the legislature and adopted by 
the state's voters. 2012 Op. Att'y Gen. No. 12-03. 

Section forbids disbursement of public money to 
nonpublic schools, — New Mexico Const., art, IV, § 31, 
art. IX, § 14 and this section would be violated if public 
money was disbursed to nonpublic schools in order to 
purchase secular education service. 1969 Op. Att'y Gen. 
No. 69-06. 

Voucher system would aid children, not schools, 
— Under a voucher system for exceptional children, par- 
ents would apply for money already allocated to their chil- 
dren and would use that money to purchase educational 
services at a private school. The money, therefore, is used 
for children and not for schools. The "support," if any, of 
private schools is only an indirect consequence. The prohi- 
bition in this section is limited to direct support of private 
schools, and thus voucher system would not be in viola- 
tion of that provision. 1976 Op. Att'y Gen. No. 76-06. 

Vouchers for private school education. — Tuition 
assistance in the form of vouchers for private education 
may constitute the unconstitutional use of public money 
for the support of sectarian, denominational or private 
schools, 1999 Op. Att'y Gen. No. 99-01. 

Public school trucks may not be used to trans- 
port pupils of private schools. 1921-22 Op. Att'y Gen. 
No. 21-3170, 

Driver of school bus can legally refuse to trans- 
port school children attending Catholic school, for county 
board of education is prohibited from using public school 
funds for benefit of sectarian schools. 1931-32 Op. Att'y 
Gen. No. 31-36. 

Statute allowing transportation of students 
compelled to attend school proper. — Section 73- 
7-36, 1953 Comp. (repealed), extending scope of school 
bus transportation by allowing transportation of all pu- 
pils attending school in compliance with compulsory 
school attendance laws under certain conditions does not 
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violate constitution of New Mexico, 1951-52 Op, Att'y Gen, 
No. 51-5339. 

Contracts for transportation of students to pri- 
vate schools. — While school districts may not provide 
transportation of students to private schools pursuant to 
this provision, a county may contract with a school dis- 
trict for such transportation pursuant to former 22-16-7 
NMSA 1978 if the county is reimbursed for the cost of 
such transportation by the private schools or their stu- 
dents pursuant to an enforceable contract. 1989.Op. Att'y 
Gen. No. 89-02. 

No religious instruction in public school .build- 
ings without payment. — In the absence of payment 
for such use, public school buildings may not be used for 
religious instruction. 1969 Op. Att'y Gen. No. 69-16. 

Paying salary to teacher belonging to religious 
order not unconstitutional support. — Public money 
paid to members of a religious order teaching in the pub- 
lic schools, which would go to the religious order, is not 
support in violation of this section. 1979 Op. Att'y Gen. 
No. 79-07. 

Indirect benefit may not invoke prohibition. 
To the extent that proposed tuition grants for the pur- 
pose of defraying tuition costs at private colleges and 
universities are made to the students upon their ap- 
plication and not to private colleges, institutions and 
universities, the proposal did not authorize the direct 
support of private schools, and this distinction may be 
sufficient to avoid a violation of this section. 1979 Op. 
Att'y Gen, No. 79-07. 

Noninterfering use of gymnasium proper. — 
School board may permit students from parochial schools 
to use gymnasiums or other school facilities if such use 
does not interfere with regular school activities, but they 
may not use public school property and funds for support 
of parochial schools. 1937-38 Op. Att'y Gen. No. 36-1479. 

Conditions under which private group may use 
school, — A local board of education may permit a partic- 
ular religious denomination or private group to use public 
school buildings or facilities after school hours where such 
use in the opinion of the school board will not interfere 
with normal school activities, but the board may not in 
any respect sanction or give endorsement to such religious 
denominational programs. 1963-64 Op. Att'y Gen, No. 63- 
106 (rendered under former law). 

Include equal treatment of groups. — A local school 
board must, in exercising its discretion as to whether a 
particular religious denomination may use public school 
facilities after school hours, either make the use of school 
facilities available to all religious groups on an equal ba- 
sis and without preference as to any particular group or 
not permit such use at all. 1963-64 Op. Att'y Gen. No. 63- 
106 (rendered under former law). 

Reimbursement of school's actual expenses. — 
Since a school district may not in any manner lend its 
financial or other support to any private religious denom- 
inations, it is incumbent upon school authorities to obtain 
reimbursement for any actual expenses occasioned from 
a religious group's private use of public school facilities. 
1963-64 Op. Att'y Gen. No. 63-106 (rendered under for- 
mer law). 

Contract for medical training in Colorado. — Con- 
tract entered into by university of New Mexico regents 
for medical training for limited number of students to be 
taught at university of Colorado would be valid and would 
not contravene constitution or laws of New Mexico if said 
contract would be so drawn as to withhold in New Mexico 
and the university such control as would not contravene 
this section. 1951-52 Op. Att'y Gen. No. 51-5334. 

City ordinances inapplicable to university land. 
— Ordinances of city of Albuquerque dealing with crimes 
do not apply to land under control of board of regents 
of university of New Mexico, except for traffic offenses 
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as provided in 35-14-2 NMSA 1978. 1969 Op. Att'y Gen. 
No. 69-48. 

State may not bar prayers at university func- 
tions. — State educational institution may neither order 
nor ban prayers at university functions. To do either act 
would violate constitutional duty of strict neutrality in 
church-state relations. 1970 Op. Att'y Gen. No. 70-27. 

Law reviews. — For note, "Indirect Funding of Sectar- 
ian Schools: A Discussion of the Constitutionality of State 
School Voucher Programs Under Federal and New Mexico 
Law After Zelman v. Simmons-Harris," see 34 N.M. L. 
Rev.194 (2004). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 68 Am. 
Jur. 2d Schools §§ 96, 97, 349, 365, 366. 

Religious meeting in schoolhouse, 5 A.L.R. 886, 141 
A.L.R. 1153, 75 A.L.R.2d 742, 

Schoolhouse as a "public building," 19 A.L.R. 545. 

Pledge or mortgage of php or income therefrom, 
power as to, 71 A.L.R. 828. 

Hiring or leasing schoolhouse to private persons for oc- 
casional use, 86 A.L.R. 1175, 

Lease of school property, power of'school or local author- 
ities as to grant of, 111 A.L.R. 1051. 

Sectarianism in schools, 141 A.L.R. 1144. 


Sec. 4. [Current school fund.] 
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Inclusion of period of service in sectarian school in de- 
termining public schoolteachers' seniority, salary or re- 
tirement benefits, as violation of constitutional separation 
of church and state, 2 A.L.R.2d 1033. 

Wearing of religious garb by public school teachers, ne 
A.L.R.2d 300. 

Use of public school premises for religious purposes 
during nonschool time, 79 A.L.R.2d 1148. 

Public payment of tuition, scholarship or the like, to sec- 
tarian school, 81 A.L.R,2d 1809. 

Furnishing free textbooks to sectarian school or student 
therein, 93 A.L.R.2d 986. 

Use of school property for other than school or religious 
purposes, 94 A.L.R.2d 1274. 

Lease or sublease of school property, power of municipal 
corporations as to, 47 A.L.R.3d 19. 

Validity of local or state denial of public school courses 
or activities to private or parochial school students, 43 
A.L.R.4th 776. 

Constitutionality of regulation or policy govern- 
ing prayer, meditation, or "moment of silence" in public 
schools, 110 A.L.R. Fed. 211. 

Bible distribution or use in public schools - modern 
cases, 111 A.L.R. Fed. 121, 

78 C.J.S. Schools and School Districts §§ 11, 809 et seq. 


All forfeitures, unless otherwise provided by law, and all fines collected under general laws; the 
net proceeds of property that may come to the state by escheat; the rentals of all school lands and 
other lands granted to the state, the disposition of which is not otherwise provided for by the terms 
of the grant or by act of congress shall constitute the current school fund of the state. (As amended 
November 2, 1971, November 4, 1986 and November 5, 1996.) 


The 1996 amendment, which was proposed by S.J.R. 
No. 2 (Laws 1996) and adopted at the general election 
held November 5, 1996, by a vote of 307,442 for and 
153,021 against, deleted "and the income derived from the 
permanent school fund" following "act of congress" near 
the end and made a stylistic change. Section 6 of S.J,R. 
No. 2 (Laws 1996) provides that this amendment shall 
not become effective without the consent of the United 
States congress. The United States Congress approved 
the amendment in P.L. 105-37, 111 Stat. 1113, the New 
Mexico Statehood and Enabling Act Amendments of 1997, 
approved August 7, 1997. 

The 1986 amendment, which was proposed by S.J.R. 
No. 11 (Laws 1986) and adopted at the general election 
held on November 4, 1986, by a vote of 181,813 for and 
93,731 against, deleted "fines and" before "forfeitures" and 
added "unless otherwise provided by law and all fines" af- 
ter "forfeitures" at the beginning of the section. 

The 1971 amendment, which was proposed by SJR. 
No. 30 (Laws 1971) and adopted at the special election held 
on November 2, 1971, by a vote of 43,139 for and 28,945 
against, deleted everything after the first sentence. The de- 
leted provisions related to the school tax, distribution of the 
current school fund and the minimum school year. 

Special election. — Laws 1971, ch. 308, §§ 1 and 2, 
provided that all constitutional amendments proposed by 
the thirtieth legislature be voted upon at a special elec- 
tion on the first Tuesday of November, 1971, unless oth- 
erwise specified, and appropriated $171,000 for election 
expenses, 

Compiler's notes. — Hight amendments to the con- 
stitution were proposed by 1970 session of legislature 
although attorney general stated that constitutional 
amendments may not be considered in even-numbered 
years. 1969-70 Op. Att'y Gen. No. 69-151; 1965-66 Op. 
Att'y Gen. No. 65-212. 


498 


An amendment to this section proposed by S.J°-R. No. 10 
(Laws 1961), which would have provided for deduction 
of administrative costs from fines and forfeitures before 
transmission to current school fund, was submitted to the 
people at a special election held on September 19, 1961. It 
was defeated by a vote of 20,780 for and 28,202 against. 

H.J.R. No. 3 (Laws 1969) proposed the repeal of this sec- 
tion but provided that the proposal would not be submit- 
ted to the people if the constitutional convention submit- 
ted a new constitution or an amendment to repeal this 
section. A proposed constitution was submitted to the vot- 
ers and rejected on December 9, 1969. 

H.J.R. No. 3 (Laws 1970), which proposed the repeal of 
this section, was submitted to the people at the general 
election held on November 3, 1970. It was defeated by a 
vote of 60,531 for and 68,720 against. 

An amendment proposed by H.J.R. No. 8 (Laws 1994), 
which would have deleted "and the income derived from 
the permanent school fund" following "congress" near the 
end of the section, was submitted to the people at the gen- 
eral election held on November 8, 1994. It was defeated 
by a vote of 187,216 for and 192;492 against. 

Comparable provisions. — Idaho Const., art. IX, § 4. 

Montana Const., art. X, §§ 2, 3. 

Utah Const., art. X, § 7. 

Wyoming Const., art. VII, 8§ 3, 5. 


ANNOTATIONS 


County taxes for school maintenance valid. — 
Taxes levied in county for school maintenance under Laws 
1917, ch. 105 (repealed), were county taxes levied for a 
public purpose and did not violate this section. Raynolds 
v, Swope, 1922-NMSC-046, 28 N.M. 141, 207 P. 581. 

"Common school current fund" appropriate 
name. — Although this section provides that school 
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funds shall be kept in the "current school fund," the 
"common school income (now current) fund" created by 
19-1-17 NMSA 1978 shall be carried in the treasurer's 
books and funds shall be transferred to the "common 
school (current) fund", 1912-13 Op. Att'y Gen. No. 12- 
947, 

Section does away with previous statutory provi- 
sions on disposition of fines. — All fines must go into 
state treasury to credit of current school fund. This sec- 
tion does away with all previous statutory provisions on 
the subject. 1912-13 Op. Att'y Gen: No. 12-956. 

Disposition of fines under game and fish law un- 
constitutional. — Laws 1912, ch. 85, § 49 (repealed), 
which provided that fines collected for violations of act for 
protection of game and fish should be sent to state trea- 
surer and by him set aside to the "game protection fund," 
and § 50 (repealed), which provided that one-half of fines 
collected should go to state treasurer and be credited by 
him as aforesaid and the other-half should go to persons 
instituting prosecution were unconstitutional insofar as 
they related to disposition of fines, being in direct conflict 
with this section requiring all fines collected under gen- 
eral laws to be credited to current school fund. 1915-16 
Op. Att'y Gen. No. 15-1418. 

Medical licensing fines go into current school 
fund. — Fines collected under Laws 1907, ch. 34 (super- 
seded by 61-6-1 NMSA 1978 et seq., relating to licensing 
of doctors and surgeons), go into current school fund by 
virtue of this section. 1912-13 Op. Att'y Gen. No. 13-1030. 

Proper disposition of fines levied by justices of 
the peace. — Justices of the peace should collect their 
own fines and report them to board of county commis- 
sioners who should see that such fines are paid to state 
treasurer for current school fund. 1937-38 Op. Att'y Gen. 
No. 87-1705. ; 

Costs not part of fine. — Section 53-1-10, 1953 Comp. 
(repealed), relating to state game commission, is constitu- 
tional as it imposes costs in criminal cases which are not 
part of fine. 1931-32 Op. Att'y Gen. No, 31-259. 

Payment made upon forfeiture of bond properly 
sent to state treasury. 1915-16 Op. Att'y Gen. No. 15-1680, 

Fines exempt from referendum. — Under this sec- 
tion all fines collected by the state go to maintenance of 
public schools, thus falling within exemption from refer- 
endum provided in N.M. Const., art. IV, § 1. 1955-56 Op. 
Att'y Gen. No. 55-6268. 

Proper disposition of escheated property. — Net 
proceeds of property that comes to state by escheat go 
into current school fund, and after expiration of a year, 
which is given to permit claims or administration of es- 
tate, such proceeds should be remitted to state treasurer. 
1937-38 Op. Att'y Gen. No. 37-1795 (decided prior to 1986 
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amendment, inserting "unless otherwise provided by 
law"), He 

Rental income from school lands goes into fund. 
— State superintendent of schools may no longer use in- 
come from rental, sale or lease of common school lands, 
but such funds must go into current school fund. 1912-13 
Op. Att'y Gen. No. 13-1043. 

Delinquent taxes: provision subject to this sec- 
tion. — Section 72-7-32, 1953 Comp. (repealed), providing 
for 10% of delinquent taxes to be paid into tax commis- 
sion fund, cannot divest taxes from levies for state current 
school fund, which must be used as provided in this sec- 
tion. 1939-40 Op. Att'y Gen. No. 39-3127. 

Constitution does not require distribution of 
current school funds on any certain day. 1961-62 
Op. Att'y Gen. No..61-19 (opinion rendered prior to 1971 
amendment). 

Time for opening and closing schools. — County 
boards of education may set time for opening and closing 
of schools provided they comply with provisions of this 
section and 73-13-13, 1953 Comp. (repealed), requiring 
that school be maintained for at least seven months each 
year. 1949-50 Op. Att'y Gen. No. 50-5318 (opinion ren- 
dered prior to 1971 amendment). 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 68 Am. 
Jur, 2d Schools §§ 44, 45, 87 et seq., 92 to 97. 

Injunction against enforcement of illegal school tax, 
upon joinder of several affected thereby, 32 A.L.R. 1273, 
156 A.L.R. 319. 

Recovery of tax illegally exacted, judgment in favor of 
taxpayer for, as subject to provisions of statute regarding 
substance and form, manner of collection or enforcement 
of judgment against political unit, 101 A.L.R. 800. 

Common or public school, what is, within contemplation 
of constitutional or statutory provisions as to taxation, 
113 A.L.R. 715. 

Right of other governmental unit, or officers thereof, to 
compensation for collecting or disbursing special school 
taxes levied by school district, 114 A.L.R. 1098. 

Kinds or types of contractual obligations within gen- 
eral terms "contracts," "obligations," etc., or specific terms 
"bonds," "notes," etc., in statute validating or legalizing 
obligations of public bodies, 128 A.L.R. 1411. 

Rescission of vote authorizing school district bond issue, 
expenditure or tax, 68 A.L.R.2d 1041. 

Amount of property which may be condemned for public 
school, 71 A.L.R.2d 1071. 

Determination of school attendance, enrollment or pu- 
pil population for purpose of apportionment of funds, 80 
A.L.R.2d 953. 

78 C.J.S. Schools and School Districts §$ 10, 138; 78A 
C.J.S. Schools and School Districts § 558 et seq. 


Sec. 5. [Compulsory school attendance. |] 


Every child of school age and of sufficient physical and mental ability shall be required to attend 
a public or other school during such period and for such time as may be prescribed by law. 


Cross references. — For statutory provisions regard- 
ing compulsory school attendance, see 22-12-1 NMSA 
1978 et seq. 


ANNOTATIONS 


No contractual right to education. — The right 
and privilege to a free public education does not give 
rise to a contractual relationship for which an individ- 
ual may sue for breach of contract. Rubio ex rel. Rubio 
v. Carlsbad Mun. Sch. Dist., 1987-NMCA-127, 106 N.M. 
446, 744 P.2d 919. 
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Duty to protect children. — Compulsory attendance 
laws in no way restrain a child's liberty so as to render the 
child and his parents unable to care for the child's basic 
needs. Thus, the state does not incur under the due pro- 
cess clause an affirmative duty to protect school children 
who attend state-run schools from deprivations by private 
actors merely on the basis of compulsory attendance laws. 
Maldonado v, Josey, 975 F.2d-727 (10th Cir. 1992), cert. 
denied, 507 U.S. 914, 113 S. Ct. 1266, 122 L. Ed. 2d 662 


(1993). 
Excuse from school to attend religious exercises 
requires specific legislation. — In order to excuse 
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children from school for certain period of time to attend Religious beliefs of parents as defense to prosecution 
religious exercises away from school property, this section for failure to comply with compulsory education law, 3 
and 22-12-2 NMSA 1978 require that specific legislation A.L.R.2d 1401. 
be adopted, 1969 Op. Att'y Gen. No. 69-16. Applicability of compulsory attendance law covering 
Law reviews. — For comment, "Compulsory School At- children of a specified age, with respect to a child who 
tendance - Who Directs the Education of a Child? State v. has passed the anniversary date of such age, 73 A.L.R,2d 
Edgington," see 14 N.M. L. Rev. 453 (1984). 874, 
Am. Jur. 2d, A.L.R. and C.J.S. references. — 68 Am. What constitutes "private school" within statute mak- 
Jur. 2d Schools §§ 228 to 239. ing attendance at such a school compliance with compul- 
Extent of legislative power with respect to attendance, sory school attendance law, 65 A.L.R.3d 1222. 
39 A.L.R. 477, 53 A.L.R. 832. AIDS infection as affecting right to attend public school, 
Releasing public school pupils from attendance for pur- 60 A.L.R.4th 15. ; 
pose of receiving religious instruction, 2 A.L.R.2d 1871, 79 C.J.S. Schools and School Districts § 463. 


Sec. 6. [Public education department; public education commission. | 


A. There is hereby created a "public education department” and a "public education commis- 
sion" that shall have such powers and duties as provided by law. The department shall be a cabinet 
department headed by a secretary of public education who is a qualified, experienced educator 
who shall be appointed by the governor and confirmed by the senate. 

B. Ten members of the public education commission shall be elected for staggered terms of 
four years as provided by law. Commission members shall be residents of the public education 
commission district from which they are elected. Change of residence of a commission member to 
a place outside the district from which he was elected shall automatically. terminate the term of 
that member. 

C. The governor shall fill vacancies on the commission by appointment of a resident from the 
district in which the vacancy occurs until the next regular election for membership on the com- 
mission. 

D. The secretary of public education shall have administrative and regulatory powers and du- 
ties, including all functions relating to the distribution of school funds and financial accounting for 
the public schools to be performed as provided by law. 

E. The elected members of the 2003 state board of education shall constitute the public educa- 
tion commission, if this amendment is approved, until their terms expire and the districts from 
which the state board of education were elected shall constitute the state public education com- 
mission districts until changed by law. (As amended November 4, 1958, effective January 1, 1959, 
November 4, 1986, and September 23, 2003.) 


The 2008 amendment, which was proposed by S.J.R. and the state board of education and adopted a new 
Nos, 2, 5, 12, and 21 (Laws 2003) and adopted at the spe- Section 6. 
cial election held September 23, 20038, by a vote of 101,542 The 1958 amendment, which was proposed by S.J.R. 
for and 838,155 against, rewrote Subsection A, which had No, 3 (Laws 1957) and adopted at the general election 
provided for the creation of a state department of pub- held on November 4, 1958, with a vote of 48,884 for and 
lic education and a state board of education and the ap- 41,795 against, completely rewrote this section. Prior to 
pointment of a superintendent of public instruction by amendment the section read: "A state board of education 
the board, substituted references to the public education is hereby created, to consist of seven members, It shall 
commission for references to the state board of education have the control, management and direction of all pub- 
throughout and deleted "who shall be state officers" pre- lic schools, under such regulations as may be provided by 
ceding "shall be elected" in the first sentence of Subsec- law. The governor and the state superintendent of public 
tion B, deleted former Subsection C, which had provided instruction shall be ex officio members of said board and 
for the nomination by the senate and appointment by the the remaining five members shall be appointed by the 
governor of five members of the state board of education governor, by and with the consent of the senate; and shall 
for staggered four-year terms, redesignated former Sub- include the head of some state educational institution, a 
section D as present Subsection C and substituted "com- county superintendent of schools, and one other person 
mission" for "board" twice in that subsection, deleted for- actually connected with educational work, The legislature 
mer Subsection E, which had provided for the transfer may provide for district or other school officers, subordi- 
to the state department of public education of functions nate to said board." 
relating to distribution of funds and financial accounting Compiler's notes. — An amendment to this section 
for the public schools, and added present Subsections D proposed by S.J.R. No. 20 (Laws 1975), which would 
and EK, have repealed this section and adopted a new Section 6 

The 1986 amendment, which was proposed by providing for a state board of education of nine mem- 
H.J.R. No. 4 (Laws 1986) and adopted at the general bers to be appointed by the governor with the consent 
election held on November 4, 1986, by a vote of 142,909 of the senate, the members to be appointed so as to give 
for and 126,928 against, repealed existing Section 6 geographic representation to all areas of the state, pre- 
relating to the state department of public education scribing grounds and methods of removing members 
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and granting the board specified powers and duties, to 
be exercised as provided by law, including the require- 
ment that budgets and expenditures of funds by pub- 
lic schools be controlled by the board, was submitted to 
the people at the general election held on November 2, 
1976, It was defeated by a vote of 94,258 for and 157,986 
against. 

For delayed repeals contingent on adoption of the Sep- 
tember 23, 2003 amendment to Article 12, Section 6 of the 
constitution of New Mexico, see Articles 1, 2, 18, 183A and 
15 of Chapter 22 NMSA 1978, 

Cross references, — For the public education depart- 
ment and commission, see the Public Education Depart- 
ment Act, 9-24-1 NMSA 1978 et seq. 

Comparable provisions. — Idaho Const., art. IX, § 2. 

Montana Const., art. X, § 9. 

Utah Const., art. X, $3, 

Wyoming Const., art. VII, § 14. 


ANNOTATIONS 
I. GENERAL CONSIDERATION. 
II. POWERS OF BOARD. 
III. MEMBERSHIP OF BOARD. 


I. GENERAL CONSIDERATION. 


Authority of secretary of public education to 
revoke teachers' licenses. — Article XII, Section 6 of 
the New Mexico Constitution, the Uniform Licensing Act 
(61-1-1 NMSA 1978 et seq.), the Public Education Depart- 
ment Act (Chapter 9, Article 24 NMSA 1978), the Public 
School Code (Chapter 22 NMSA 1978), and the School 
Personnel Act (Chapter 22, Article 10A NMSA 1978), do 
not preclude the secretary of public education from hav- 
ing exclusive authority to make the final decision to re- 
voke a teacher's license. Skowronski v. New Mexico Pub. 
Educ. Dep't, 2013-NMCA-034, 298 P.3d 469, cert. granted, 
2013-NMCERT-003. 

Section not self-executing. — This section, requiring 
state board of education to determine public school policy 
and to have control, management and direction of all pub- 
lic schools, pursuant to authority and powers provided by 
law, is not self-executing. Amador v. State Bd. of Educ., 
1969-NMSC-076, 80 N.M. 336, 455 P.2d 840, 

Appellate review. — It is not province of appellate 
court to retry case brought before it on appeal from state 
board. Wickersham v. State Bd. of Educ., 1970-NMCA-012, 
81 N.M. 188, 464 P.2d 918. 

Courts should not inquire into policy or justness 
of legislation. — Procedure for deciding whether to re- 
employ tenured teacher is provided by statute (former 
22-10-15, 22-10-20 and 22-10-21 NMSA 1978), and it is 
not the appellate court's function to inquire into policy or 
justness of acts of legislature. Wickersham v. State Bd. of 
Educ., 1970-NMCA-012, 81 N.M. 188, 464 P.2d 918. 

Deciding whether or not an administrator is fit to per- 
form his duties is a question of policy, and the appellate 
court will not alter the state board's decision unless the 
court is convinced it is unreasonable, not supported by 
substantial evidence or not in accordance with law. Board 
of Educ. v. Jennings, 1982-NMCA-135, 98 N.M. 602, 651 
P.2d 1037. 

Courts may evaluate board's action by standard 
of reasonableness, — Courts have jurisdiction of purely 
legal questions which may arise in connection with 
teacher tenure statutes (22-10A-24 NMSA 1978 and for- 
mer 22-10-15 NMSA 1978), and other educational acts, 
such as question here presented as to whether or not ap- 
pellee had tenure; and action of state board of education 
would be subject to review on ground that it was wholly 
arbitrary, unlawful, unreasonable or capricious. McCor- 
mick v, Board of Educ., 1954-NMSC-094, 58 N.M. 648, 
274 P.2d 299, superseded by statute, Sanchez v. Board 
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of Educ. of Town of Belen, 1961-NMSC-081, 68 N.M. 440, 
362 P.2d 979. 

Appellate court review is limited to determination of 
whether constitutional body acted arbitrarily, unreason- 
ably, unlawfully or capriciously. Wickersham v. State Bd. of 
Educ., 1970-NMCA-012, 81 N.M. 188, 464 P.2d 918. 


II. POWERS OF BOARD. 


Board powers. — Board has control, management and 
direction of public schools, but only as provided by law. 
Fort Sumner Mun. Sch. Bd. v. Parsons, 1971-NMCA-066, 
82 N.M. 610, 485 P.2d 366, cert. denied, 82 N.M. 601, 485 
P.2d 357. 

Board has judicial powers. — It was within power of 
framers of constitution to confer upon state board of edu- 
cation such limited judicial powers as they deemed proper. 
McCormick v. Board of Educ., 1954-NMSC-094, 58 N.M. 
648, 274 P.2d 299. 

Such judicial powers as have been conferred upon state 
board by legislature pursuant to 55-101, 1941 Comp. (re- 
pealed), fall clearly within constitutional authority con- 
ferred upon state board for control, management and 
direction of public schools. McCormick v. Board of Educ., 
1954-NMSC-094, 58 N.M. 648, 274 P.2d 299, superseded 
by statute, Sanchez v. Board of Educ. of Town of Belen, 
1961-NMSC-081, 68 N.M. 440, 362 P.2d 979. 

Board decisions are conclusive. — Within limited 
area prescribed by this section, decisions of board are final 
and conclusive as between the parties and are not subject 
to review. McCormick v. Board of Educ., 1954-NMSC-094, 
58 N.M. 648, 274 P.2d 299, superseded by statute, Sanchez 
v, Board of Educ. of Town of Belen, 1961-NMSC-081, 68 
N.M. 440, 362 P.2d 979. 

Power to hire and fire in municipal boards. — 
Power to employ and discharge teachers and other school 
employees was reposed in municipal boards of education. 
Bourne v. Board of Educ., 1942-NMSC-039, 46 N.M. 310, 
128 P.2d 733. 

State board only has jurisdiction over teacher 
where teacher appeals to board from adverse ruling 
by local board of education. Amador v. State Bd. of Educ., 
1969-NMSC-076, 80 N.M. 336, 455 P.2d 840. 

Affair may be found insufficient cause for firing. 
— It is within the province of the state board to decide 
that a private affair between consenting adults, an as- 
sistant principal and a school secretary is not "good and 
just cause" to fire an employee. Board of Educ. v. Jennings, 
1982-NMCA-135, 98 N.M. 602, 651 P.2d 1037. 

Board without authority to manage private 
schools, — Legislature has constitutional authority to in- 
vest state board with power to approve courses of instruc- 
tion in private schools, but 22-12-2 NMSA 1978 does not 
extend to board authority to supervise or exercise control 
or management over private schools. Santa Fe Cmty. Sch. 
v. State Bd. of Educ., 1974-NMSC-005, 85 N.M. 783, 518 
P.2d 272. 

Board lacks exclusive power to remove district 
board members, — State board did not have exclusive 
power to remove member of district board of education. 
State ex rel. Hannah v, Armijo, 1983-NMSC-0638, 37 N.M., 
423, 24 P.2d 274. 

Board action not within purpose of its author- 
ity. — Suspension of teacher for incompatibility with 
membership on the state board of education does not fall 
within purpose of insuring high quality of public instruc- 
tion. Amador v. State Bd. of Educ., 1969-NMSC-076, 80 
N.M. 336, 455 P.2d 840. 


III. MEMBERSHIP OF BOARD. 


Members of state board of education are state of- 
ficers and not local officers. State ex rel. Apodaca v. State 
Bd. of Educ., 1971-NMSC-058, 82 N.M. 558, 484 P.2d 1268, 
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No right to elect board members from district 
where child attends school. — Although nothing in 
constitution or statutes prohibits school district from 
crossing either county or judicial district boundaries, 
and there is no requirement that children attend pub- 
lic schools within judicial district where they reside, yet 
there is nothing in N.M. Const., art. VII, §§ 1 and 3, which 
suggests that there is conferred on a qualified elector the 
right to cast his vote for a candidate for state board of 
education from judicial district in which elector's child 
attends public school. Rather, his right is to vote for the 
candidate of his choice, to be elected from the judicial dis- 
trict in which he has voting residence. State ex rel. Apo- 
daca v. State Bd. of Educ., 1971-NMSC-058, 82 N.M. 558, 
484 P.2d 1268. 

State board member appealing from local board 
action. — If teacher who is also member of state board 
should appeal from action of local board, the teacher 
would simply refrain from acting as member of the board 
in his case, just as would a member of any other trade or 
profession who:appealed to board of which he was mem- 
ber. Amador v. State Bd. of Educ., 1969-NMSC-076, 80 
N.M. 336, 455 P.2d 840. 

Board member's right to vote. — Ex-officio officers 
and members of state boards have right to vote unless 
that right is specifically denied them by constitution or 
statute. 1951-52 Op. Att'y Gen. No. 51-5408. 

Distribution of bond proceeds. — Where the 2010 
Capital Projects General Obligation Bond Act, Laws 2010, 
ch.3, § 10 (2nd Spec. Sess.) appropriated two million dol- 
lars ($2,000,000) to the public education department to 
purchase school books and instructional materials state- 
wide and the act did not include specific restrictions on 
the bond proceeds other than a directive to "purchase 
school books and instructional materials statewide", the 
secretary of public education did not violate the act or any 
other applicable state law or abuse the secretary's discre- 
tion by distributing the bonds proceeds based on student 
enrollment to eighty-eight "award" schools across the 
state, with all but three recipients designated as either 
"A" or "top growth" schools,.2014 Op. Att'y Gen, 14-03, 

Implementation of Paragraph E.=— The department 
of education may implement the provisions contained 
in Subsection E notwithstanding the lack of legislation 
transferring the powers now vested in the office of educa- 
tion to the department of education. 1987 Op. Att'y Gen. 
No, 87-36. 

Proper meeting place. — Constitution (art. XXI, § 6) 
necessitates that state board of education maintain its 
permanent office, books, records and files in Santa Fe at 
the state capital, and the board must in most instances 
hold its regular meetings at the state capitol. Nonethe- 
less, pursuant to its constitutional and statutory author- 
ity to supervise the public schools, the board may from 
time to time hold meetings in various parts of the state to 
study, consider and decide matters pertinent to schools in 
the area where the meeting is held, 1963-64 Op. Att'y Gen. 
No, 64-21 (opinion rendered under Sections 73-1-1 and 78- 
1-7, 1953 Comp., now repealed). 

Legislature determines scope of board's author- 
ity. — The authority granted the state board for "control, 
management and direction" of all public schools must be 
specifically defined by the legislature. It necessarily fol- 
lows that legislature may also divest board of duties pre- 
viously defined since the power and authority of board 
may be exercised only as "provided by law". Thus legis- 
lature may provide for repeal of 22-2-2 NMSA 1978, del- 
egating duties of certification to the board. 1977 Op. Att'y 
Gen. No. 77-06. 

Duty of board to establish routes from rural dis- 
tricts to high schools. — If necessity exists for estab- 
lishment of routes from rural districts to high schools in 
municipal or independent school district, which would 
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serve only rural district, county board of education, with 
approval of state board, would have right to establish 
such routes. Efficiency and convenience may require that 
such routes be established to serve both local districts and 
municipal or independent school district, and in such case 
boards of county and municipal or independent district 
to be served have right to establish them with approval 
of state board. But if boards could not agree, state board, 
under its authority and responsibility created by consti- 
tution, must establish routes when satisfactory ones are 
not proposed by August 15 of each year. 1939-40 Op. Att'y 
Gen. No. 39-3288, | : 

Duty to approve proper high school budget esti- 
mates, — It is mandatory on state board of education and 
superintendent of public instruction to approve proper 
budget estimates for high schools. 1931-32 Op. Att'y Gen. 
No. 32-452 (decided prior to 1986 amendment, adding 
Subsection E). 

Board can ban smoking. — The state board of educa- 
tion can choose to ban smoking for both adults and minors 
in public school buildings and campuses since the New 
Mexico constitution grants the board broad authority to de- 
termine public school policy. 1994 Op. Att'y Gen. No. 94-03. 

Teacher's salary cannot be based upon residence 
within district. — No school board may lawfully in- 
crease or decrease a teacher's salary solely upon basis of 
residence or nonresidence within school district. 1963-64 
Op. Att'y Gen. No. 64-85. 

Eligibility of school personnel. — An assistant su- 
perintendent employed by the Santa Fe school district 
may also serve as an elected member of the state board 
of education so long as the duties of membership on the 
state board do not physically interfere with the duties of 
the assistant superintendent during the ordinary working 
hours of that position and the two positions are not other- 
wise incompatible. 1992 Op. Att'y Gen, No, 92-04. 

Law reviews. — For article, "Constitutional Limita- 
tions on the Exercise of Judicial Functions by Administra- 
tive Agencies," see 7 Nat. Resources J. 599 (1967). 

For article, "An Administrative Procedure Act for New 
Mexico," see 8 Nat. Resources J. 114 (1968). 

For student symposium, "Constitutional Revision - The 
Executive Branch - Long or Short Ballot?," see 9 Nat. Re- 
sources J. 480 (1969). 

For article, "Survey of New Mexico Law, 1979-80: Ad- 
ministrative Law," see 11 N.M. L. Rev. 1 (1981). 

For annual survey of New Mexico law relating to ad- 
ministrative law, see 12 N.M. L. Rey. 1 (1982). 

For 1984-88 survey of New Mexico administrative law, 
19 N.M. L. Rev. 575 (1990). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 68 Am. 
Jur, 2d Schools §§ 52 to 59. 

Extent of power of school district to provide for the com- 
fort and convenience of teachers and pupils, 7 A.L.R. 791, 
52 A.L.R. 249. ~ 

Dismissal or suspension of pupil, personal liability of 
school authorities for, 42 A.L.R. 763. 

Power of school board to make appointment of, or con- 
tract of employment with, teacher or superintendent of 
school for period beyond its own term, 70 A.L.R. 802, 149 
A.L.R. 343, 

Invalid public money obligation, personal liability of 
public officers to holders of, 87 A.L.R. 273. 

Power of public school authorities to set minimum or 
maximum age requirements for pupils in absence of spe- 
cific statutory authority, 78 A.L.R.2d 1021. 

Tort liability of public schools and institutions of higher 
learning, 86 A.L.R.2d 489, 33 A.L.R.38d 703, 34 A.L.R.38d 
1166, 34 A.L.R.3d 1210, 35 A.L.R.3d 725, 35 A.L.R.3d 758, 
36 A.L.R.3d 361, 37 A.L.R.38d 712, 37 A.L.R.38d 738, 38 
A.L.R.3d 830, 23 A.L.R.5th 1. 

Student's right to compel school officials to issue degree 
diploma, or the like, 11 A.L.R.4th 1182. 
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Applicability and application of § 2 of Voting Rights Act 78 C.J.S. Schools and School Districts §§ 7, 81 et seq. 
of 1965 (42 USCS § 1973) to members of school board, 105 
A.L.R. Fed, 254. 


Sec. 7. [Investment of permanent school fund.] 


A. As used in this section, "fund" means the permanent school fund described in Article 12, 
Section 2 of this constitution and all other permanent funds derived from lands granted or con- 
firmed to the state by the act of congress of June 20, 1910, entitled "An act to enable the people 
of New Mexico to form a constitution and state government and be admitted into the union on an 
equal footing with the original states.". 

B. The fund shall be invested by the state investment officer in accordance with policy regula- 
tions promulgated by the state investment council. 

C. In making investments, the state investment officer, under the supervision of the state in- 
vestment council, shall invest and manage the fund in accordance with the Uniform Prudent In- 
vestor Act. 

D. The legislature may establish criteria for investing the fund if the criteria are enacted by a 
three-fourths' vote of the members elected to each house, but investment of the fund is subject to 
the following restrictions: . 

(1) not more than sixty-five percent of the book value of the fund shall be invested at any 
given time in corporate stocks; 

(2) not more than ten percent of the voting stock of a corporation shall be held; and 

(3) stocks eligible for purchase shall be restricted to those stocks of businesses listed upon 
a national stock exchange or included in a nationally recognized list of stocks. 

EK. All additions to the fund and all earnings, including interest, dividends and capital gains 
from investment of the fund shall be credited to the fund. 

F. Except as provided in Subsection G of this section, the annual distributions from the fund 
shall be five percent of the average of the year-end market values of the fund for the immediately 
preceding five calendar years. 

G. In addition to the annual distribution made pursuant to Subsection F of this section, un- 
less suspended pursuant to Subsection H of this section, an additional annual distribution shall 
be made pursuant to the following schedule; provided that no distribution shall be made pursuant 
to the provisions of this subsection in any fiscal year if the average of the year-end market val- 
ues of the fund for the immediately preceding five calendar years is less than ten billion dollars 
($10,000,000,000): 

(1) in fiscal years 2005 through 2012, an amount equal to eight-tenths percent of the aver- 
age of the year-end market values of the fund for the immediately preceding five calendar years; 
provided that any additional distribution from the permanent school fund pursuant to this para- 
graph shall be used to implement and maintain educational reforms as provided by law; and 

(2) in fiscal years 2013 through 2016, an amount equal to one-half percent of the average 

of the year-end market values of the fund for the immediately preceding five calendar years; pro- 
vided that any additional distribution from the permanent school fund pursuant to this paragraph 
shall be used to implement and maintain educational reforms as provided by law. 
_H. The legislature, by a three-fifths' vote of the members elected to each house, may suspend 
any additional distribution provided for in Subsection G of this section. (As amended November 4, 
1958, September 23, 1965, November 6, 1990, November 5, 1996, September 23, 2003 and Novem- 
ber 4, 2014.) 


The 2014 amendment, proposed by H.J.R. No. 16 then prevailing that businessmen of ordinary prudence, 
(Laws 2014) and adopted at the general election held on discretion and intelligence exercise in the management of 
November 4, 2014 by a vote of 225,641 for and 202,072 their own affairs not in regard to speculation but in re- 
against, increased the duty of care for the management gard to the permanent disposition of their funds, consid- 
and investment of the fund; removed the restriction on the ering the probable income as well as the probable safety 
percentage of the fund that may be invested in interna- of their capital" and added "invest and manage the fund 
tional securities; increased the threshold amount for dis- in accordance with the Uniform Prudent Investor Act"; in 
tributions in addition to the annual distribution; in Sub- Subsection D, deleted former Paragraph (4) which pro- 
section C, after "state investment council, shall", deleted vided that "not more than fifteen percent of the book value 
"exercise the judgment and care under the circumstances of the fund may be invested in international securities at 
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any single time"; and in Subsection G, after "five calendar 
years is less than", deleted "five billion eight hundred mil- 
lion dollars ($5,800,000,000)" and added "ten billion dol- 
lars ($10,000,000,000)". 

The 2003 amendment, proposed by S.J.R. Nos. 6 
(Laws 2003) and adopted at the special election held 
September 28, 2003 by a vote of 92,198 for and 92,003 
against, rewrote Subsection F, which had provided that 
annual distributions from the fund were to increase by 2% 
per year until the annual distributions reached a maxi- 
mum value of 4.7% of the average of the year-end market 
values of the fund for the preceding five calendar years, 
and added Subsections G and H. 

The 1996 amendment, proposed by S.J.R. No. 2 (Laws 
1996) and adopted at the general election held Novem- 
ber 5, 1996 by a vote of 307,442 for and 153,021 against, 
added Subsections A, D, E, and F and rewrote the remain- 
der of the section, Section 6 of S.J.R. No. 2 (Laws 1996) 
provides that this amendment shall not become effective 
without the consent of the United States congress. The 
United States Congress approved the amendment in P.L. 
105-37, 111 Stat. 1113, the New Mexico Statehood and 
Enabling Act Amendments of 1997, approved August 7, 
1997, 

The 1989 amendment, proposed by S.J.R. 12 (Laws 
1989) and adopted at the general election held on No- 
vember 6, 1990 by a vote of 189,456 for and 125,779 
against, deleted the former last sentence of the first 
paragraph, which read "All losses from such interest- 
bearing notes or securities which have definite maturity 
dates shall be reimbursed by.the state" and deleted the 
former second paragraph relating to sale of interest- 
bearing notes or securities by the state investment of- 
ficer at less than their original acquisition cost under 
specified circumstances. 

The 1965 amendment, proposed by H.J.R. No. 12 
(Laws 1965) and adopted at a special election held on 
September 28, 1965 by a vote of 27,687 for and 22,502 
against, designated the former second paragraph as the 
present third paragraph, increased therein the maximum 
investment in, corporate stocks and bonds from 25% to 
50% and inserted the present second paragraph. 

The 1958 amendment, proposed by S.J.R. No, 12 
(Laws 1957) and adopted at the general election held 
on November 4, 1958 by a vote of 56,877 for and 26,332 
against, completely rewrote the section, which prior to 
amendment had read: "The principal of the permanent 
school fund shall be invested in the bonds of the state or 
territory of New Mexico, or of any county, city, town, board 
of education or school district therein. The legislature 
may by three-fourths vote of the members elected to each 
house provide that said funds may be invested in other 
interest-bearing securities. All bonds or other securities 
in which any portion of the school fund shall be invested 
must be first approved by the governor, attorney general 
and secretary of state. All losses from such funds, however 
occurring, shall be reimbursed by the state." 

Compiler's notes. — An amendment to this section, 
proposed by S.J.R. No. 11 (Laws 1990), which would have 
deleted from the end the proviso beginning "and provided 
further" was submitted to the people at the general elec- 
tion held on November 6, 1990, It was defeated by a vote 
of 137,565 for and 169,859 against. 

An amendment proposed by H.J.R. No. 8 (Laws 1994), 
which would have rewritten this section to require earn- 
ings of the fund to be deposited to the credit of the fund 
and provide for limited distribution from the fund, was 
submitted to the people at the general election held on 
November 8, 1994. It was defeated by a vote of 187,216 for 
and 192,492 against. 

Cross references, — For statutes establishing state 
investment council, see 6-8-1 et seq. NMSA 1978. 
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For powers and duties:of state investment officer, see 6- 
8-7 NMSA 1978, 

Comparable provisions. — Idaho Const., art. IX, § 3. 

Montana Const., art, X, § 3. 

Utah Const., art. X, § 7. 

Wyoming Const., art. VII, § 6. ° 


ANNOTATIONS 


Debentures to anticipate proceeds of gasoline ex- 
cise tax proper investment. — Debentures to antici- 
pate proceeds of gasoline excise tax, authorized by Laws 
1927, ch. 20 (repealed), were eligible as an investment for 
permanent school fund, by virtue of 11-2-13, 1953 Comp. 
(repealed), even though the provisions of Laws 1927, ch. 
20, to render them so eligible failed of passage by vote 
of three-fourths of members elected to each house, as re- 
quired by this section. State v. Graham, 1927-NMSC-066, 
32 N.M. 485, 259 P. 623. 

Bank deposit not proper. — This provision expressly 
limits the class of securities in which permanent school 
fund might be invested, until the legislature should oth- 


-erwise provide. Joint R. No. 14 (Laws 1913), insofar as 


it required deposit of those funds in banks, was beyond 
legislative power and void, for such deposits were invest- 
ments. State v. Marron, 1918-NMSC-092, 18 N,M. 426, 


(137 P, 845. 


Businesses "incorporated within the United 
States" construed, — The term "incorporated" as used 
in Article XII, § 7 does not have the same meaning as the 
statutory clause, "organized and operating"; a company 
"organized and operating within the United States" is not 
also "incorporated within the United States", if it was in- 
corporated outside of the United States. State ex rel. Udall 
v. Colonial Penn Ins. Co., 1991-NMSC-048, 112 N,M. 123, 
812 P.2d 777. 

Purchase of stock in foreign corporation. — The 
purchase by the state investment officer of stock in a cor- 
poration formed and made a legal entity in the Nether- 
lands Antilles violated this section. State ex rel. Udall v. 
Colonial Penn Ins, Co., 1991-NMSG-048, 112 N.M. 128, 
812 P.2d 777. 

Duty of investment advisor. — A professional ser- 
vices contract, whereby an investment advisor would 
advise the state investment council and officer regarding 
investment of the equity portion of the state permanent 
fund and severance tax fund, obligated the investment 
advisor to provide advice consistent with this section and 
to recommend only: stock of companies technically incor- 
porated within the United States. To interpret the con- 
tract otherwise would not be reasonable and potentially 
would place the contract in jeopardy of being declared un- 
enforceable as violative of public policy. State ex rel. Udall 
v. Colonial Penn Ins. Co., 1991-NMSC-048, 112 N.M. 128, 
812 P.2d 777. ’ 

Use of land grant funds to finance private or sec- 
tarian education programs. — The Enabling Act of 
June 20, 1910, 36 Stat. 557, ch. 310 and the New Mexico 
Constitution prohibit the state from using money, di- 
rectly or indirectly, from the land grant permanent fund 
for private, sectarian or denominational schools. The dis- 
tribution of land grant funds to a private, sectarian or 
denomination school would require amendments to the 
Enabling Act by congress and an amendment to the New 
Mexico Constitution proposed by the legislature and ad- 
opted by the state's voters. 2012 Op. Att'y Gen. No. 12-03. 

Increase of land grant funds to finance education 
programs. — Distributions from the land grant perma- 
nent fund may be increased and used for the support of 
early childhood learning programs, provided the funds go 
to public schools and the increased distribution is accom- 
plished by the amendment of Article XII, Section 7 of the 
New Mexico Constitution. 2012 Op. Att'y Gen. No. 12-03. 
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Purpose of loss reimbursement provision. — Loss 
provision of constitution and detailed statutory provisions 
under which council operates (6-8-1 to 6-8-16 NMSA 1978) 
were conceived out of jealous regard by constitutional 
framers and members of legislature for the safekeeping of 
permanent funds held in trust for school children. 1961-62 
Op. Att'y Gen, No. 62-46. 

Reimbursement requirement not self-executing. 
— This section is not self-executing insofar as loss re- 
quirement is concerned. 1961-62 Op. Att'y Gen. No, 62-46. 

"Loss" in this section refers to entire sale or trans- 
action rather than to individual securities or to securities 
ofa corporation or to securities of a certain type. 1971 Op. 
Att'y Gen. No. 71-113. 

Exchange is distinct from separate sale and pur- 
chase, — "Exchange" is a term of art of precise import, 
meaning the giving of one thing for another and excluding 
transactions into which money enters either as consid- 
eration or as a basis of measure. 1961-62 Op. Att'y Gen. 
No. 62-46. 

Separate transactions will not be construed to- 
gether, — Placing together two money transactions so as 
to create a fiction that no loss occurred from the sale and 
purchase would be opening the door to eventual nullifica- 
tion of the constitutional requirement of loss reimburse- 
ment. A subsequent transaction cannot affect the fact 
of loss in any single transaction. 1961-62 Op. Att'y Gen. 
No. 62-46, 

Investment officer to exercise sovereign power. — 
Constitution contemplates that state investment officer, 
in determining investments to be made, will be exercising 
portion of sovereign power of state. 1957-58 Op. Att'y Gen. 
No. 58-10, 

Constitution and statutes vary in concepts of in- 
vestment council. — The entire concept of the activities 
of the investment council, as reflected in act establishing 
council (6-8-1 to 6-8-16 NMSA 1978) appears at variance 
with concept reflected in this section. The constitution ap- 
parently visualizes the independent exercise of delegated 
sovereign power by the investment council acting as pub- 
lic officers. The legislation apparently reduces: the func- 
tion of the council to that of an advisory.group. 1957-58 
Op. Att'y Gen. No. 58-10. 

Investment officer may use service of investment 
counselor or other sources of advice to aid. in making an 
investment policy recommendation to investment council. 
1959-60 Op. Att'y Gen. No. 59-21. 

Council regulations likely to restrict scope of 
investments. — This section provides that investment 
council may prescribe policy regulations with respect 
to investment of permanent funds. Such regulations, in 
prescribing classifications of permissible investment, 
will necessarily restrict scope of investment authority to 
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extent that by silence they exclude investments which 
might otherwise be permissible under the constitution. 
1957-58 Op. Att'y Gen. No. 58-10. 

Fund not "permanent" as contemplated in invest- 
ment of permanent school fund. — The severance tax 
permanent fund is not a permanent fund as contemplated 
by this section. The severance tax fund and the various 
land grant permanent funds are fundamentally different. 
1977 Op. Att'y Gen. No. 77-10. 

Investment in mutual funds or investment trusts. 
— Investment by the state treasurer in a mutual fund 
acting as an investment conduit (i.e., an open-end mutual 
fund or a unit investment trust meeting the requirements 
of Subsection O of 6-10-10 NMSA 1978) is constitutional. 
2000 Op. Att'y Gen. No. 00-03. 

"Capital loss" means the difference between the origi- 
nal acquisition cost of bonds to be sold and the proceeds of 
sale, 1968 Op. Att'y Gen. No. 68-03. 

Loss determined by sale transaction alone. 
Whether capital loss will be realized and amount of the 
loss must be determined by considering sale of the bonds 
alone, without reference to higher-yielding bonds which 
will subsequently be purchased. 1968 Op. Att'y Gen. 
No. 68-03. 

"Increased interest income" means annual income 
rather than total income. 1968 Op. Att'y Gen. No. 68-62. 

Loss must be restored from income accruing 
from new investment in insured loans, and that in- 
come accruing from investment of recoveries of principal 
cannot be used to restore capital loss. 1968 Op. Att'y Gen. 
No. 68-62. 

Loss must be amortized from portion of the in- 
creased interest income only. 1968 Op. Att'y Gen. 


No. 68-62. 


New investment must yield increase in income af- 
ter capital loss is restored to corpus of permanent fund. 
1968 Op. Att'y Gen. No. 68-62. 

Effect of 1965 amendment on offsetting gains and 
losses. — Since 1965 amendment to this section, the in- 
vestment council has not had power to sell common stocks 
realizing a capital gain and to use such gain to offset loss 
taken on sale of fixed income security. 1968 Op. Att'y Gen. 
No. 68-116. 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 68 Am. 
Jur, 2d Schools § 89. 

Particular purposes within contemplation of statute 
authorizing issuance of bonds or use of funds by school 
district for special purposes, 124 A.L.R. 883. 

Stock of private corporation, constitutional or statutory 
provision prohibiting school districts from acquiring or 
subscribing to, 152 A.L.R. 495. 

78 C.J.S. Schools and School Districts § 12. 


Sec. 7. (Proposed.) [Investment of permanent school fund.] 


A. As used in this section, "land grant permanent funds" means the permanent school fund 
described in Article 12, Section 2 of this constitution and all other permanent funds derived from 
lands granted or confirmed to the state by the act of congress of June 20, 1910, entitled "An act to 
enable the people of New Mexico to form a constitution and state government and be admitted into 
the union on an equal footing with the original states. ". 

B. The land grant permanent funds shall be invested by the state investment officer in accor- 
dance with policy rules promulgated by the state investment council. 

C. In making investments, the state investment officer, under the supervision of the state invest- 
ment council, shall invest and manage the land grant permanent funds in accordance with the 
Uniform Prudent Investor Act [45-7-601 to 45-7-612 NMSA 1978]. 
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D. The legislature may establish criteria for investing the land grant permanent funds if the 
criteria are enacted by a three-fourths' vote of the members elected to each house, but investment of 
the land grant permanent funds is subject to the following restrictions: 

(1) not more than sixty-five percent of the book value of the land grant permanent funds 
shall be invested at any given time in corporate stocks; 

(2) not more than ten percent of the voting stock of a corporation shall be held; and | 

(3) stocks eligible for purchase shall be restricted to those stocks of businesses listed upon a 
national stock exchange or included in a nationally recognized list of stocks. 

E. All additions to the land grant permanent funds and all earnings, including interest, divi- 
dends and capital gains from investment of the land grant permanent funds shall be credited to the 
land grant permanent funds. 

F. The annual distributions from the land grant permanent funds to the beneficiaries speci- 
fied in the Ferguson Act and the Enabling Act shall be five percent of the average of the year-end 
market values of the land grant permanent funds for the immediately preceding five calendar 
years. 

G. In addition to the annual distributions made pursuant to Subsection F of this section, unless 
suspended pursuant to Subsection J of this section, an annual distribution of one and one-fourth 
percent of the average of the year-end market value of the permanent school fund for the immedi- 
ately preceding five calendar years shall be made as provided in Subsection H of this section; pro- 
vided that the additional distribution shall not be made in any fiscal year if the average of the year- 
end market values of the land grant permanent funds for the immediately preceding five calendar 
years is less than seventeen billion dollars ($17,000,000,000). 

H. Unless suspended pursuant to Subsection G or J of this section, the additional distribution 
from the permanent school fund provided for in Subsection G of this section shall be as follows and 
as provided by law: 

(1) forty percent of the additional distribution shall be for the public school permanent 
fund beneficiary for enhanced instruction for students at risk of failure, extending the school year 
and public school teacher compensation; and 

(2) sixty percent of the additional distribution shall be for the provision of early childhood 
education. 

I, As used in this section, "early childhood education" means nonsectarian and nondenomina- 
tional education for children until they are eligible for kindergarten. 

J. The legislature, by a three-fifths' vote of the members elected to each house, may suspend any 
additional distribution provided for in Subsection G of this section. 


Compiler's notes. — Section 2 of House Joint Resolu- to the people for their approval or rejection at the next gen- 
tion 1 (Laws 2021, appearing on the November 8, 2022 eral election or at any special election prior to that date 
general election ballot as Constitutional Amendment 1) that may be called for that purpose. 


provided that this proposed amendment shall be submitted 


Sec. 8. [Teachers to learn English and Spanish.] 


The legislature shall provide for the training of teachers in the normal schools or otherwise so 
that they may become proficient in both the English and Spanish languages, to qualify them to 
teach Spanish-speaking pupils and students in the public schools and educational institutions of 
the state, and shall provide proper means and methods to facilitate the teaching of the English 
language and other branches of learning to such pupils and students. 


ANNOTATIONS the teachers' colleges and that Spanish-speaking pupils 
will be provided the means and methods to learn the Eng- 


Meaning of section, — This section does not require lish 1 : : 
that all teachers in the state be proficient in both Eng- Op. Att'y ( Ge ab eA atharomubiects ph learning 108 


lish and Spanish or that all teachers who teach Spanish- This section is a mandate to the legislature to provide 
speaking pupils be proficient in both English and Spanish. teachers proficient in both English and Spanish to teach 
The clear intent is to teach English to Spanish-speaking Spanish-speaking pupils; it does not require all teachers 


students and to assure that the Spanish and English lan- to have this proficiency. 1971 Op. Att'y Gen. No. 71-102 
guages will always be available to prospective teachers in j a OS : 
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Law reviews. — For student symposium, "Constitu- For note, "Bilingual Education: Serna v. Portales Mu- 
tional Revision - Constitutional Amendment Process," see nicipal Schools," see 5 N.M. L. Rev. 321 (1975). 
9 Nat. Resources J. 422 (1969), Am. Jur. 2d, A.L.R. and C.J.S. references. — 68 Am. 
For comment, "Education and the Spanish-Speaking - Jur. 2d Schools §§ 298, 299. 
An Attorney General's Opinion on Article XII, Section 8 78 C.J.S. Schools and School Districts § 264; 78A C.J.S. 


of the New Mexico Constitution," see 3 N.M, L. Rev. 364 Schools and School Districts §§ 782, 783. 
(1978). 


Sec. 9. [Religious tests in schools. ] 


No religious test shall ever be required as a condition of admission into the public schools or any 
educational institution of this state, either as a teacher or student, and no teacher or student of 
such school or institution shall ever be required to attend or participate in any religious service 
whatsoever. 


Cross references. — For provisions guaranteeing Am. Jur. 2d, A.L.R. and C.J.S. references. — 68 Am. 
freedom of religion, see N.M. Const., art. II, § 11, and art. Jur, 2d Schools §§ 298, 299, 337 to 339, 349 to 358. 
XX], § 1. Sectarianism in schools, 5 A.L.R. 866, 141 A.L.R. 1144, 
For excusing students from school for religious instruc- 45 A.L.R.2d 742. 
tion, see 22-12-38 NMSA 1978. Power of school authorities to provide course of Bible 
Comparable provisions. — Idaho Const., art. IX, § 6. study, 70 A.L.R. 1814. 
Montana Const., art. X, § 7. Inclusion of period of service in sectarian school in de- 
Utah Const., art. X, § 8. termining public schoolteachers’ seniority, salary or re- 
Wyoming Const., art. VII, § 12. tirement benefits, as violation of constitutional separation 
of church and state, 2 A.L.R.2d 10383. 
ANNOTATIONS Releasing public school pupils from attendance for pur- 
Court may properly enjoin dissemination of sec- pose of receiving religious instruction, 2 A.L.R.2d 1871. 
tarian literature in schoolrooms. Miller v. Cooper, Wearing of religious garb by public schoolteachers, 60 
1952-NMSC-047, 56 N.M. 355, 244 P.2d 520. A.L.R.2d 300, : 
Sister teaching in public school entitled to salary. Use of public school premises for religious purposes 
— Under this section and N.M, Const., art. II, § 11, there during nonschool time, 79 A.L.R.2d 1148. ; 
can be nothing in the law prohibiting payment of sisters Public payment of tuition, scholarship or the like, to sec- 
who are qualified and employed to teach in public schools. tarian school, 81 A.L.R.2d 1309. ‘ 
Such a law would result in making their religious life or Furnishing free textbooks to sectarian school or student 
religious vows a test of their admission as teachers to our therein, 93 A.L.R.2d 986. f 2 
public schools contrary to the constitution. 1939-40 Op. _ Constitutionality of regulation DF policy NE 
Att'y Gen. No, 39-3101. ing prayer, meditation, or "moment of silence" in public 
There is no objection to reading portions of Bible schools, 110 A.L.R. Fed. 211. — ; 
without comment in public school assembly. 1921-22 Bible distribution or use in public schools - modern 
Op. Att'y Gen. No. 22-3423. cases, 111 A.L.R. Fed. 121. 


79 C.J.8. Schools and School Districts § 447, 


Sec. 10. [Educational rights of children of Spanish descent. ] 


Children of Spanish descent in the state of New Mexico shall never be denied the right and priv- 
ilege of admission and attendance in the public schools or other public educational institutions of 
the state, and they shall never be classed in separate schools, but shall forever enjoy perfect equal- 
ity with other children in all public schools and educational institutions of the state, and the legis- 
lature shall provide penalties for the violation of this section. This section shall never be amended 
except upon a vote of the people of this state, in an election at which at least three-fourths of the 
electors voting in the whole state and at least two-thirds of those voting in each county in the state 
shall vote for such amendment. 


ANNOTATIONS means three-fourths of all those voting on that particular 
proposition, even though they might constitute less than 


Two-thirds vote in each county required for three-fourths of all those actually voting at election. State 


amendment of section. — Like provisions in N.M, Const., ex rel. Witt v. State Canvassing Bd., 1968-NMSC-017, 78 
art. VII, § 3, and art. XIX, § 1, were held to violate the "one N.M. 682, 437 P.2d 143, 
man, one vote" requirement of the federal constitution, in Law reviews. — For student symposium, "Constitu- 
State ex rel. Witt v. State Canvassing Bd., 1968-NMSC-017, tional Revision - Constitutional Amendment Process," see 
78 N.M. 682, 437 P.2d 143. The court did not rule on the 9 Nat. Resources J, 422 (1969). 
validity of the two-thirds requirement in this section. For comment, "Education and the Spanish-Speaking - 

"Electors voting" construed. — Provision oe N.M. An Attorney General's Opinion on Article. XII, Section 8 
Const., art. VII, § 8, requiring favorable vote of "at least of the New Mexico Constitution," see 3 N.M. L. Rev. 364 
three-fourths of the electors voting in the whole state" (1973). 
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For note, "Bilingual Education: Serna v. Portales Mu- After Zelman v. Simmons-Harris," see 34 N.M. L. Rev. 
nicipal Schools," see 5 N.M. L. Rev. 321 (1975). 194 (2004), 
For comment, "An Equal Protection Challenge to First Am, Jur. 2d, A.L.R. and C.J.S. references, — 15 Am. 
Degree Depraved Mind Murder Under the New Mexico Jur. 2d Civil Rights §§ 61 to 68, 79. 
Constitution," see 19 N.M. L. Rev. 511 (1989). De facto segregation of races in public schools, 11 
For note, "Indirect Funding of Sectarian Schools: A.L.R.3d 780. 
A Discussion of the Constitutionality of State School 79 C.J.S. Schools and School Districts § 447. 


Voucher Programs Under Federal and New Mexico Law 


Sec. 11. [State educational institutions. | 


The university of New Mexico, at Albuquerque; the New Mexico state university, near Las Cruces, 
formerly known as New Mexico college of agriculture and mechanic arts; the New Mexico highlands 
university, at Las Vegas, formerly known as New Mexico normal university; the western New Mexico 
university, at Silver City, formerly known as New Mexico western college and New Mexico nor- 
mal school; the eastern New Mexico university, at Portales, formerly known as eastern New Mexico 
normal school; the New Mexico institute of mining and technology, at Socorro, formerly known as 
New Mexico school of mines; the New Mexico military institute, at Roswell, formerly known as New 
Mexico military institute; the New Mexico school for the blind and visually impaired, at Alamogordo, 
formerly known as New Mexico school for the visually handicapped; the New Mexico school for the 
deaf, at Santa Fe, formerly known as New Mexico asylum for the deaf and dumb; the northern New 
Mexico state school, at El] Rito, formerly known as Spanish-American school; are hereby confirmed as 
state educational institutions. All lands, together with the natural products thereof and the money 
proceeds of any of the lands and products, held in trust for the institutions, respectively, under their 
former names, and all properties heretofore granted to, or owned by, or which may hereafter be 
granted or conveyed to, the institutions respectively, under their former names, shall, in like manner 
as heretofore, be held in trust for, or owned by or be considered granted to, the institutions individu- 
ally under their names as hereinabove adopted and confirmed. The appropriations made and which 
may hereafter be made to the state by the United States for agriculture and mechanical colleges 
and experiment stations in connection therewith shall be paid to the New Mexico state university, 
formerly known as New Mexico college of agriculture and mechanic arts. (As repealed and reenacted 
November 8, 1960; as amended November 3, 1964; November 2, 2004.) 


The 2004 amendment, which was proposed by H.J.R. Governmental immunity applies to state educa- 
5 (Laws 2004) and adopted at a general election held tional institutions. — Suit based upon tort against state 
November 2, 2004, by a vote of 462,144 for and 212,297 agency (such as regents of state college), demanding judg- 
against, changed the name of the New Mexico school for ment only to extent that such agency is protected by li- 
the visually handicapped to the New Mexico school for the ability insurance, violates rule of governmental immunity 
blind and visually impaired. from suit. Livingston v, Regents of N.M. College of Agric. 
The 1964 amendment, which was Drenaaen by H.J.R. & Mechanic Arts, 1958-NMSC-089, 64 N.M. 306, 328 P.2d 
No. 11 (Laws 1963) and adopted at the general election 78, superseded by statute, Clark v. Ruidoso-Hondo Valley 
held on November 3, 1964, by a vote of 89,084 for and Hosp., 1963-NMSC-063, 72 N.M. 9, 380 P.2d 168. © 
31,788 against, changed the name of New Mexico western ' State institution is not subject to action in damages 
college to western New Mexico university, for negligence of its employees. Livingston v. Regents of 
The 1960 amendment, which was proposed by H.J.R. N.M. College of Agric. & Mechanic Arts, 1958-NMSC-089, 
No. 11 (Laws 1959) and adopted at the general election 64 N.M. 306, 328 P.2d 78, superseded by statute, Clark v. 
held on November 8, 1960, with a vote of 74,256 for and Ruidoso-Hondo Valley Hosp., 1963-NMSC-063, 72 N.M. 9, 
44,823 against, repealed this section and enacted a new 380 P.2d 168. 
Section 11, which changed the names of several institu- The university of New Mexico is a state agency, and, as 
tions and added the present second sentence. © such, the university, its regents and its admissions commit- 
Cross references. — For severance tax bond. acts for tee are entitled to eleventh amendment immunity, as are 
state educational institutions, see Appendix following its employees acting in their official capacities. Buchwald v. 
Chapter 7, Article 27 NMSA 1978, Severance Tax Bond- University of N.M. Sch. of Med., 159 F.3d 487 (10th Cir. 1998). 
ing Act. Action against regents barred by eleventh amend- 
Comparable provisions. — Idaho Const., art. IX, § 10. ment immunity. — A student at the New Mexico school 
Utah Const., art. X, § 4. of mines.(now New Mexico institute of mining and tech- 
Wyoming Const., art. VII, § 15. nology) was barred from bringing an action in the United 


States district court for damages for personal injuries al- 


ANNOTATIONS leged to have resulted from the negligence of the school's 

State owns state educational institutions. — board of regents in the operation of the school because 

By this section, state was made owner of state educa- the action was in effect against the state of New Mexico, 

tional institutions. State v. Regents of Univ. of N.M., and U.S, Const., amend. XI, barred federal jurisdiction. 

1927-NMSC-047, 32 N.M. 428, 258 P. 571 (decided before Korgich v. Regents of N.M, Sch. of Mines, 582 F.2d 549 
1960 amendment), (10th Cir, 1978). 
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Art. XV, § 12 


State legislator prohibited from employment at 
state educational institution. — Member of state legis- 
lature is prohibited from accepting employment as admin- 
istrative assistant in one of state educational institutions 
set forth in this section. 1957-58 Op. Att'y Gen. No. 57-40. 

State educational institutions not public employ- 
ers. — The New Mexico school for the deaf and other state 
educational institutions confirmed by this section are not 
public employers "other than the state" for purposes of the 
Public Employee Bargaining Act (Chapter 10, Article 7E 
NMSA 1978). The applicable statutory definitions indicate 
the legislature's intent that state educational institutions 
be included within the term "state," and neither any other 
statutory provisions nor constitutional principles require 
deviation from this intent. 1993 Op. Att'y Gen. No. 93-05. 

University officials may regulate ice cream ven- 
dors. — New Mexico state university officials may pre- 
clude sale of ice cream by private individuals from mobile 
ice cream truck on university streets providing reasons 
for regulation directly concern health, safety, education 
and welfare of students and are not so unreasonable and 
arbitrary as to offend due process of law under fourteenth 
amendment to United States constitution. 1961-62 Op. 
Att'y Gen. No, 62-38. 

Characterization of schools for purposes of fed- 
eral law. — New Mexico military institute and north- 
ern New Mexico state school are "secondary schools" for 
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purpose of National Defense Education Act (20 U.S.C, 
§ 401 et seq.). 1959-60 Op, Att'y Gen. No. 59-150. 

Students may not be forced to attend particular 
public school. — Enrollment in another school within or 
without the local district would be subject to availability 
of accommodations and must be determined by the local 
board. 1979 Op. Att'y Gen. No. 79-36. 

Valid intrusion by legislature of another govern- 
mental branch. — The failure to fund a branch campus 
does not put the university of New Mexico out of business, 
nor does it constitute an invalid intrusion of the legisla- 
ture into another branch of government. 1980 Op, Att'y 
Gen. No. 80-03. 

Creation of statewide magnet school. — The leg- 
islature has the authority to create a statewide magnet 
school for the arts without amending Article XII, Sec- 
tion 11 of the New Mexico constitution, 2006 Op. Att'y 
Gen. No. 06-03. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 15A 
Am. Jur. 2d Colleges and Universities § 2. 

Determination of residence or nonresidence for purpose 
of fixing tuition fees or the like in public school or college, 
83 A.L.R.2d 497, 56 A.L.R.3d 641. 

Validity and application of provisions governing deter- 
mination of residency for purpose of fixing fee differential 
for out-of-state students in public college, 56 A.L.R.3d 641. 

14A C.J.S. Colleges and Universities § 3. 


Sec. 12. [Acceptance and use of Enabling Act educational grants. | 


All lands granted under the provisions of the act of congress, entitled, "An act to enable the 
people of New Mexico to form a constitution and state government and be admitted into the 
union on an equal footing with the original states; and to enable the people of Arizona to form a 
constitution and state government and be admitted into the union on an equal footing with the 
original states," for the purposes of said several institutions are hereby accepted and confirmed 
to said institutions, and shall be exclusively used for the purposes for which they were granted; 
provided, that one hundred and seventy thousand acres of the land granted by said act for nor- 
mal school purposes are hereby equally apportioned between said three normal institutions, and 
the remaining thirty thousand acres thereof is reserved for a normal school which shall be es- 
tablished by the legislature and located in one of the counties of Union, Quay, Curry, Roosevelt, 


Chaves or Eddy. 


"Act of congress" is Enabling Act. — The statutory 


reference in this section is to the Enabling Act (June 20, 


1910, 36 Stat. 557, ch. 310), which is set out in Pamphlet 3. 
Cross references. — For establishment of normal 

school in Roosevelt county, see 21-3-29 NMSA 1978. 
Comparable provisions, — Arizona Const., art. X, § 1. 
Montana Const., art. X, § 11. 
Utah Const., art. XX, § 1. 


ANNOTATIONS 


Bonds to anticipate income from institutional 
lands not state's obligations. — Building and improve- 
ment bonds issued under 21-7-13 to 21-7-25 NMSA 1978 to 
anticipate income from institutional lands, granted to the 
university of New Mexico by Enabling Act, and accepted 
and confirmed by this section for university purposes were 
not obligations of state, notwithstanding that constitution 
makes state owner of state educational institutions. State 


v, Regents of Univ. of N.M., 1927-NMSC-047, 32 N.M. 428, 
258 P, 571. 

University money properly used for land pur- 
chase. — Any money received by state university can be 
used for purchase of lands, 1912-13 Op, Att'y Gen, No, 13- 
1082. 

School ineligible to participate in grant made be- 
fore its establishment. — Although normal schools at 
Las Vegas, Silver City and El Rito are confirmed as state 
institutions entitled to share in congressional grants of 
land, the school at El] Rito may not participate in grant 
of 1898 (June 21, 1898, 30 Stat. 484, ch. 489) since the 
school was not established until 1909. 1917-18 Op. Att'y 
Gen. No. 17-1983. 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 63A 
Am. Jur. 2d Public Lands §§ 108, 112, 113, 115, 117, 121. 

738A C.J.S. Public Lands §§ 66, 67, 76 to 101; 73B C.J.S. 
Public Lands, § 178 et seq. 


Sec. 13. [Board of regents for educational institutions. ] 


A. The legislature shall provide for the control and management of each of the institutions, 
except the university of New Mexico, by a board of regents for each institution, consisting of five 
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members, four of whom shall be qualified electors of the state of New Mexico, one of whom shall 
be a member of the student body of the institution and no more than three of whom at the time 
of their appointment shall be members of the same political party; provided, however, that the 
student body member provision in this subsection shall not apply to the New Mexico school for 
the deaf, the New Mexico military institute or the New Mexico school for the blind and visually 
impaired, and for each of those three institutions all five members of the board of regents shall be 
qualified electors of the state of New Mexico. 

B. The governor shall nominate and by and with the consent of the senate vpn appoint the 
members of each board of regents for each of the institutions. The terms of nonstudent members 
shall be for staggered terms of six years,’and the terms of student members shall be two years. 

C. The governor shall select, with the advice and consent of the senate, a student member 
from a list provided by the president of the institution. In making the list, the president of the 
institution shall give due consideration to the recommendations of the student body president of 
the institution. Following the approval by the voters of this 2014 amendment and upon the first 
vacancy of a position on the northern New Mexico state school board of regents, the governor shall 
nominate and by and with the consent of the senate shall appoint a student member to serve a 
two-year term. 

D. The legislature shall provide for the control and management of the university of New Mex- 
ico by a board of regents consisting of seven members, six of whom shall be qualified electors of the 
state of New Mexico, one of whom shall be a member of the student body of the university of New 
Mexico and no more than four of whom at the time of their appointment shall be members of the 
same political party. The governor shall nominate and by and with the consent of the senate shall 
appoint the members of the board of regents. The present five members shall serve out their pres- 
ent terms. The two additional members shall be appointed in 1987 for terms of six years. Following 
the approval by the voters of this amendment and upon the first vacancy of a position held by a 
nonstudent member on the university of New Mexico's board of regents, the governor shall nomi- 
nate and by and with the consent of the senate shall appoint a student: member to’serve a two-year 
term. The governor shall select, with the advice and consent of the senate, a student member from 
a list provided by the president of the university of New Mexico. In making the list, the president 
of the university of New Mexico shall give due consideration to the recommendations of the stu- 
dent body president of the university. _ : 

E. Members of the board shall not be removed except for incompetence, neglect of duty or mal- 
feasance in office. Provided, however, no removal shall be made without notice of hearing and an 
opportunity to be heard having first been given such member. The supreme court of the state of 
New Mexico is hereby given exclusive original jurisdiction over proceedings to remove members 
of the board under such rules as it may promulgate, and its decision in connection with such mat- 
ters shall be final. (As amended September 20, 1949, effective January 1, 1950, November 4, 1986, 
November 8, 1994 and November 4, 2014.) | 


The 2014 amendment, proposed by S.J.R. No. 7 (Laws a position held by a nonstudent member on each eligible 
2013) and adopted at the general election held on No- institution's board of regents, the governor shall nominate 
vember 4, 2014, with a vote of 282,620 for and 153,881 and by and with the consent of the senate shall appoint a 
against, changed the board of regents of the northern New student member to serve a two year term"; and in Subsec- 
Mexico state school by filling one regent position with a tion C, added the last sentence. 
student; in Subsection A, after "the student body member The 1994 amendment, proposed by SJ.R. No. 18 
provision in this", changed "section" to "subsection", after (Laws 1993) and adopted at the general election held on 
"the New Mexico military institute", deleted "the north- November 8, 1994 by a vote of 238,458 for and 165,119 
ern New Mexico state school", after "or the New Mexico against, rewrote this section to provide for a student body 
school for the", added "blind and", after "visually", deleted member on the board of regents for certain institutions of 
"handicapped" and added "impaired", and after "and for higher education: . 
each of those", deleted "four" and added "three"; in Subsec- The 1986 amendment, proposed by H.J.R. No. 5 (Laws 
tion B, in the second sentence, after "The terms of nonstu- 1986) and adopted at the general election held on Novem- 
dent members shall be for", added "staggered terms of", ber 4, 1986 by a vote of 164,385 for and 108,118 against, 
after "six years", deleted "provided that of the five first added "except the University of New Mexico" near the 
appointed the terms of two shall be for two years, the beginning of the first paragraph and added the present 
terms for two shall be for four years, and the term of one second paragraph. 
shall be for six years" and added "and the terms of student The 1949 amendment, proposed by S.J.R. No. 11 
members shall be two years", and deleted the former third (Laws 1949), adopted by the people at a special elec- 
sentence, which provided "Following the approval by the tion held on September 20, 1949 by a vote of 16,918 for 
voters of this amendment and upon the first vacancy of and 10,596 against and took effect on January 1, 1950, 
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inserted the requirement that regents be qualified elec- 
tors, changed their term of office from four to six years 
with staggered terms and added the second paragraph. 

Compiler's notes. — An amendment to this section 
proposed by H.J.R. No. 13 (Laws 1970) which would 
have revised provisions relating to term of office and re- 
moval of members of board of regents, was submitted to 
the people at the general election held on November 3, 
1970. It was defeated by a vote of 56,047 for and 74, 927 
against, 

Eight amendments to constitution were biSoawed by 
1970 session of legislature although attorney general has 
stated that constitutional amendments may not be con- 
sidered in even-numbered years. 1969-70 Op. Att'y Gen. 
No. 69-151; 1965-66 Op. Att'y Gen. No. 65-212. 

Cross references. — For statute granting regents 
power and duty to make rules and regulations for univer- 
sity government, see 21-7-7 NMSA 1978. 

Comparable provisions, — Idaho Const., art. IX, § 10. 

Montana Const., art. X, § 9. 

Wyoming Const., art. VII, § 17. 


ANNOTATIONS 


I. GENERAL CONSIDERATION, 
II. . CONTROL AND MANAGEMENT OF INSTITU- 
TIONS, 


I. GENERAL CONSIDERATION. 


Applicability of provisions for interim appoint- 
ments, — This section does not conflict with N.M. Const., 
art. XX, § 5, which provides for interim appointments. 
Denish v. Johnson, 1996- et 005, 121 N.M. 280, 910 
P.2d 914. 

Replacement of peueafti appointed to fill vacan- 

cies. — Even though the terms of regents who were ap- 
pointed to fill vacancies had expired at the end of the 
terms of their predecessors, they were authorized to re- 
main in office until their successors were appointed by 
the governor by and with the consent of the senate and 
they could not be summarily removed. Denish v. Johnson, 
1996-NMSC-005, 121 N.M. 280, 910 P.2d 914. 
' Taxpayer lacks standing to enforce duty of re- 
gents. — University of New Mexico is a creature of the 
constitution, augmented by 21-7-3 NMSA 1978, and the 
respondent regents owe their duties to the state, not to 
a private person. Thus relator, though a taxpayer, has no 
standing to enforce by mandamus a duty owing to the pub- 
lic. Womack v. Regents of Univ. of N.M., 1971-NMSC-048, 
82 N.M. 460, 483 P.2d 934. 

Staggered terms. — This section creates a formal 
system of staggered terms for the board of regents of 
New Mexico tech under which no more than two re- 
gents are replaced in any given year. Denish v. Johnson, 
1996-NMSC-005, 121 N.M. 280, 910 P.2d 914. 


II]. CONTROL AND MANAGEMENT 
OF INSTITUTIONS. 


Proper to restrict visitation by opposite sex in 
dorms. — Power to control, manage and govern New 
Mexico state university is vested in regents, and its 
proper exercise necessarily includes exercise of broad 
discretion. An inherent part of the power is requiring 
students to adhere to generally accepted standards of 
conduct, and regulation forbidding visitation by persons 
of the opposite sex in residence hall or dormitory bed- 
rooms is consistent with generally accepted standards of 
conduct, Regulation did not interfere appreciably, if at 
all, with intercommunication important to students of 
university; it was reasonable, served legitimate educa- 
tional purposes and promoted welfare of students at uni- 
versity. Futrell v. Ahrens, 1975-NMSC-044, 88 N.M. 284, 
540 P.2d 214. 
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Constitutionality of Public Employees Bargain- 
ing Act. — The Public Employees Bargaining Act, com- 
piled in Chapter 10, Article 7D (now Article 7E), does not 
violate the autonomy of the university's board of regents 
as granted by this section. Regents of Univ. of N.M. v. N.M. 
Fed'n of Teachers, 1998-NMSC-020, 125 N.M. 401, 962 
P.2d 1236. 

Legislature cannot appropriate institution funds. 
— Legislature has expressly recognized authority of in- 
stitutions of higher learning to receive benefits and do- 
nations from United States and private individuals and 
corporations, to buy, sell, lease or mortgage real estate 
and to do all things which, in the opinions of the respec- 
tive boards of regents, will be for the best interests of the 
institutions in the accomplishment of their purposes or 
objects; therefore, legislature lacks authority to appropri- 
ate these funds or to control the use thereof through the 
power of appropriation. State ex rel. Sego v. Kirkpatrick, 
1974-NMSC-059, 86 N.M. 359, 524 P2d 975. See Sec- 
tions 21-3-4, 21-7-3, 21-8-3 and 21-11-4 NMSA 1978. 

City cannot enforce ordinances on campuses. — 
With certain exceptions, jurisdiction of city of Albuquer- 
que over university of New Mexico campus is limited to 
enforcement of state laws on campus, City ordinances 
dealing with crimes do not apply to land under control of 
board of regents of university of New Mexico except for 
traffic offenses as provided in 35-14-2 NMSA 1978. 1969 
Op. Att'y Gen. No. 69-48. 

Regent not to change political affiliation after ap- 
pointment. — Member of board of regents of state edu- 
cational institution may not change his political affiliation 
after his appointment to board in attempt to control politi- 
cal balance on board and appointive authority of governor 
under this section. 1971 Op. Att'y Gen. No. 71-30. 

Individual appointed after legislative session. — 
If individual were appointed to board of regents of state 
educational institution after last legislative session, and 
such person has not been confirmed by state senate, gov- 
ernor would have authority to appoint someone else to of- 
fice and submit latter's name for confirmation by' senate, 
1971 Op. Att'y Gen, No. 71-02. 

Recess appointment of regent. — The failure of the 
legislature to act upon the governor's nomination of a per- 
son to the board of regents of an educational institution 
operates neither as "constructive consent" to, nor as rejec- 
tion of, the nomination. A regent appointed by recess ap- 
pointment may be replaced through a new gubernatorial 
nomination made during the next session of the legisla- 
ture. 1991 Op. Att'y Gen. No. 91-04, 

Term of appointee filling vacancy while senate 
not in session. — Appointee named to fill vacancy while 
senate is not in session may retain office until senate acts 
adversely upon his nomination, 1949-50 Op. Att'y Gen. 
No. 50-5324. 

Amendment does not require legislative action 
to implement board's control. — Legislature need not 
take any action to implement provisions for control and 
management of each institution by a board of regents, 
for that part of 1949 amendment is not in conflict with 
original constitutional provision, and the legislature has 
already provided for such control and management. 1951- 
52 Op. Att'y Gen. No. 51-5331. See 21-7-3 NMSA 1978. 

Board has traffic control and campus security 
jurisdiction. — Board of regents of university of New 
Mexico is specifically given traffic control jurisdiction on 
its property and may employ and assign duties of campus 
security officers. 1969 Op. Att'y Gen. No. 69-48, See 29-5-1, 
29-5-1.1 and 29-5-2 NMSA 1978, 

Board has right to determine use of school as 
election site. — Buildings of the New Mexico school for 
the visually handicapped ora portion of such institution 
may, upon approval of its board of regents, be made avail- 
able as an election site whenever the board may grant 
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such permission. However, such use would be contingent 
upon board approval and board's determination that such 
use would not endanger the lives and safety of students of 
the school. 1961-62 Op. Att'y Gen. No. 61-130. 

Proper to regulate ice cream vendors. — New Mex- 
ico state university officials may preclude sale of ice cream 
by private individuals from mobile ice cream truck on uni- 
versity streets, providing reasons for regulation directly 
concern health, safety, education and welfare of students 
and are not so unreasonable and arbitrary as to offend 
due process of law under fourteenth amendment to United 
States constitution. 1961-62 Op. Att'y Gen. No. 62-38. 


CONSTITUTION OF THE STATE OF NEW MEXICO 


Art. XII, § 15 


Regents cannot delegate right of final action. — It 
is not within power of regents to delegate right of final 
action to any other group or body within university. 1969 
Op. Att'y Gen. No. 69-104. 

Law reviews. — For article, "Constitutional Limita- 
tions on the Exercise of Judicial Functions by Administra- 
tive Agencies," see 7 Nat. Resources J. 599 (1967). 

For article, "An Administrative Procedure Act For New 
Mexico," see 8 Nat. Resources J. 114 (1968). 

Am, Jur. 2d, AL.R. and C.J.S. references. — 15A 
Am. Jur. 2d Colleges and Universities §§ 5, 11, 15. 

14A C.J.S. Colleges and Universities §§ 15 to 17. 


Sec. 14. [Recall of local school board members. |] 


Any elected local school board member is subject to recall by the voters of the school district from 
which elected. A petition for a recall election must cite grounds of malfeasance or misfeasance in 
office or violation of the oath of office by the member concerned. The recall petition shall be signed 
by registered voters not less in number than thirty-three and one-third percent of those who voted 
for the office at the last preceding election at which the office was voted upon. Procedures for filing 
petitions and for determining validity of signatures shall be as provided by law. If at the special 
election a majority of the votes cast on the question of recall are in favor thereof, the local school 
board member is recalled from office and the vacancy shall be filled as provided by law. (As added 


November 6, 1973 and as amended November 4, 1986.) 


The 1986 amendment, which was proposed by S.J.R. 
No. 1 (Laws 1985) and adopted at the general election 
held on November 4, 1986, by a vote of 178,149 for and 
103,483 against, substituted the present fourth sentence 
for the existing one and deleted the former last sentence. 

The 1973 amendment to Article XII, which was pro- 
posed by H.J.R. No. 21 (Laws 1973) and adopted at the 
special election held on November 6, 1973, by a vote of 
22,227 for and 19,929 against, added this section. 

Compiler's notes. — An amendment proposed by 
S.J.R. No. 15 (Laws 1993), which would have repealed 
this section in its entirety, was submitted to the people 
at the general election held on November 8, 1994. It was 
defeated by a vote of 115,411 for and 281,588 against. 


ANNOTATIONS 


Recall for cause. — Constitution provides for recall 
for cause, and not recall at will. CAPS v. Board Members, 
1992-NMSC-035, 113 N.M. 729, 832 P.2d 790. 

Legislature may not require individuals initiat- 
ing recall to be responsible for cost of recall. 1976 Op. 
Att'y Gen. No. 76-40. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 638A 
Am. Jur, 2d Public Officers and Employees §§ 187 to 210; 
68 Am. Jur. 2d Schools § 57. 

67 C.J.S. Officers and Public Employees §§ 182 to 185; 
78 C.J.S. Schools and School Districts § 134 et seq. 


Sec. 15. [Local school boards having seven single-member districts. ] 


In those local school districts having a population of more than two hundred thousand, as shown 
by the most recent decennial census, the qualified electors of the districts may choose to have a 
local school board composed of seven members, residents of and elected from single member dis- 
tricts. 

If a majority of the qualified electors voting in such a district election vote to have a seven- 
member board, the school district shall be divided into seven local school board member districts 
which shall be compact, contiguous and as nearly equal in population as possible. One school 
board member shall reside within, and be elected from each local school board member district. 
Change of residence to a place outside the district from which a school board member was elected 
shall automatically terminate the service of that school board member and the office shall be de- 
clared vacant. 

The school board member districts shall be established by resolution of the local school board 
with the approval of the state legislature, and may be changed once after each federal decennial 
census by the local school board with the approval of the state legislature. 

The elections required under this amendment shall be called and conducted as provided by law 
for other local school board elections. The state board of education shall, by resolution, establish 
the terms of the first board elected after the creation of such a seven-member board. (As added 
November 4, 1980.) 
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The 1980 amendment to Article XII, which was pro- Cross references. — For school district elections, see 
posed by H.J.R. Nos. 5 and 7 (Laws 1979) and adopted at 1-22-3 NMSA 1978 et seq. 
the general election held on November 4, 1980, by a vote For local school boards generally, see 22-5-1 NMSA 1978 
of 147,035 for and 95,385 against, added this section. et seq. 

Compiler's notes. — An amendment to this section For local school board member recall, see 22-7-1 NMSA 
proposed by S.J.R. No. 6 (Laws 2007), which would have 1978 et seq. 
increased the size of certain school boards from seven to 
nine members, was submitted to the people at the general eSAg ANNOTATIONS 
election held on November 4, 2008. and adopted by a vote cn 
of 368,438 for and 323,553 against, but was struck by the ig) oercaitee MeL ie rote: Esterences. «Ge km. 

_ New Mexico supreme court. 78 C.J.S, Schools and School Districts § 98 et seq. 


ARTICLE XIII 
Public Lands 


Sec. Sec. 
1. Disposition of state lands, 3, Patents for public lands. 
2. Duties of land commissioner. 


Sec, 1. [Disposition of state lands. ] 


All lands belonging to the territory of New Mexico, and all lands granted, transferred or con- 
firmed to the state by congress, and all lands hereafter acquired, are declared to be public lands of 
the state to be held or disposed of as may be provided by law for the purposes for which they have 
been or may be granted, donated or otherwise acquired; provided, that such of school Sections Two, 
Thirty-Two, Sixteen and Thirty-Six as are not contiguous to other state lands shall not be sold 
within the period of ten years next after the admission of New Mexico as a state for less than ten 
dollars [($10.00)] per acre. 


Bracketed material. — The bracketed material was Phrase appearing in this section, "all lands... 
inserted by the compiler and is not part of the law. hereafter acquired" is not all-inclusive. 1980 Op. 
Cross references. — For consent to provisions of En- Att'y Gen. No. 80-10. 
abling Act, see N.M. Const., art. XXI, § 9. Land. granted to state for use of miners' hospital 
For provision regarding leases reserving royalty to is public land under this section. 1964 Op. Att'y. Gen. 
state, see N.M. Const., art. XXIV, § 1. No, 64-130. 
Comparable provisions. — Idaho Const., art. IX, § 8. Allowable investments of funds from public 
Montana Const., art. X, § 11. lands. — Investment authority of state investment offi- 
Utah Const., art. XX, § 1. cer is limited to funds derived from lands granted state 
Wyoming Const., art. XVIII, § 1. and its institutions, including any increase in permanent 
fund by virtue of investment of these funds by the officer. 
ANNOTATIONS But there is no restriction as to period of time for which 
funds may be invested, therefore they are all subject to 
Land vesting in state through tax proceedings is being invested for periods in excess of one year, Hence, 
not public land. — If lands, title to which vests tempo- these funds are all "moneys available for investment for 
rarily in name of New Mexico through tax proceedings, a period in excess of one (1) year" within meaning of 6-8-9 
are "public lands," they become such by that portion of this NMSA 1978 (repealed), relating to allowable investments. 
section which reads, "and all lands hereafter acquired". 1961-62 Op. Att'y Gen. No. 62-76. 
However, the framers of the constitution and the people Legislation required to expend funds of congres- 
that adopted it intended that the term "public lands" be sional grant institutions. — In majority of cases, funds 
limited to lands acquired in a proprietary capacity. In the credited to institutions established under congressional 
tax situation, title is taken in the name of the state so land grants could be expended only by legislative enact- 
that lands may be sold and the money they represent be ment. 1912-13 Op. Att'y Gen. Nos, 138-1121, 13-1122 and 
promptly remitted to agencies for which the taxes were 18-1126. 
assessed and the lands be restored to tax rolls as speedily Am. Jur. 2d, A.L.R. and C.J.S. references. — 63A 
as possible. Greene v. Esquibel, 1954-NMSC-039, 58 N.M. Am. Jur, 2d Public Lands §§ 118, 115, 117, 121. 
429, 272 P.2d 330. Improvements placed on land by adverse claimant, 
United States as grantor of public lands can im- right of grantee to, 6 A.L.R. 95, 
pose conditions on their use and has right to exact per- Escheat of land granted to alien, necessity of judicial 
formance of such conditions. Ervien v. United States, 251 proceeding, 23 A.L.R. 1247, 79 A.L.R. 1364. 
US. 41, 40S. Ct. 75, 64 L. Ed. 128 (1919). Crops grown by trespasser, right to, as against pur- 
Doctrine of acquiescence, — Title to state land can- chaser of the land, 39 A.L.R. 961, 57 A.L.R. 584. 
not be obtained pursuant to the doctrine of acquiescence. Estoppel of one not party to sale or mortgage of public 
This rule also applies to municipalities, Stone v. Rhodes, land by failure to disclose his interest in the property, 50 
1988-NMCA-024, 107 N.M. 96, 752 P.2d 1112. A.L.R. 790. 
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Prohibition to control action of land officers, 115 A.L.R, 
31, 159 A.L.R. 627. 

Constitutionality of reforestation or forest conservation 
legislation, 13 A.L.R.2d 1095. 


Sec. 2. [Duties of land commissioner. ] 


CONSTITUTION OF THE STATE OF NEW MEXICO 


Art, XIII, § 2 


Implied acceptance, by public use, of dedication of beach 
or shoreline adjoining public waters, 24 A.L.R.4th 294. 
73B C.J.S. Public Lands §§ 178 to 197. 


The commissioner of public lands shall select, locate, classify and have the direction, control, 
care and disposition of all public lands, under the provisions of the acts of congress relating thereto 
and such regulations as may be provided by law. 


Enabling Act. — Many notes refer to the Enabling 
Act, whereby congress established terms for the future 
admission of New Mexico into the Union. The Enabling 
Act (June 20, 1910, 86 Stat. 557, ch. 310) is set out in Pam- 
phlet 3. 

Cross references. — For provision regarding leases 
reserving royalty to state, see N.M. Const., art. XXIV, § 1. 

For statutes providing for office of commissioner of pub- 
lic lands, see 19-1-1 to 19-1-24 NMSA 1978. 

Comparable provisions. — Idaho Const., art. IX, § 7. 

Montana Const., art. X, § 4. 

Wyoming Const., art. XVIII, § 3. 


ANNOTATIONS 


I... GENERAL CONSIDERATION. 
Il. EXTENT OF COMMISSIONER'S AUTHORITY. 


I, GENERAL CONSIDERATION, 


No specific time within which land should be 
classified. — Although it is constitutional duty of com- 
missioner to classify the public land, no specific limitation 
of time is stated as to when classification should be made, 
State ex rel. Otto v. Field, 1925-NMSC-019, 31 N.M, 120, 
241 P, 1027. 

State necessary party in suit concerning its res- 
ervation of mineral rights. — Quiet title suit brought 
by one holding contract of purchase of state lands against 
lessees of land from state for oil and gas exploration, seek- 
ing to set aside reservation of minerals included in such 
contract, was action against state as lessor, and state was 
a necessary party defendant. American Trust & Sav. Bank 
v, Scobee, 1924-NMSC-022, 29 N.M. 436, 224 P. 788, 

No mandamus against commissioner where ac- 
tion really against) state. — Mandamus will not: lie 
against commissioner of public lands to compel him to 
issue deed conveying public lands free from reservation 
of minerals therein, which reservation was contained in 
contract of sale, because it is, in effect, an action against 
the state. State ex rel, Evans v, Field, 1921-NMSC-082, 27 
N.M. 384, 201 P. 1059, 

Trespassing railroad could not urge cancella- 


tion of contract to purchase, — Railroad, which was ° 


not party to case before commissioner initiated by order 
to show cause why contract to purchase realty on which 
such railroad as trespasser had made improvements 
should not be canceled, was not in position to urge that su- 
preme court direct cancellation of contract. In re Dasburg, 
1941-NMSC-024, 45 N.M, 184, 113 P.2d 569. 


I]. EXTENT OF COMMISSIONER'S AUTHORITY, 


Commissioner has power to alienate school trust 
lands. — Under this section and Laws 1929, §§ 132 to 162 
(repealed), state land commissioner had power to alien- 
ate public lands held in trust for public schools, within 
limits and under terms of Enabling Act. In re Dasburg, 
1941-NMSC-024, 45 N.M. 184, 113 P.2d 569. 

Commissioner has power to reserve mineral 
rights. — State, through commissioner of public lands, 
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properly reserved minerals and mineral rights in sell- 
ing and issuing its patent to school and asylum lands 
granted to state, and patentee was not entitled to eject- 
ment against state's lessee of oil and gas rights. Terry v. 
Midwest Ref. Co., 64 F.2d 428 (10th Cir.), cert. denied, 290 
US. 660, 54 S. Ct. 74, 78 L. Ed. 571 (1933). 

Commissioner has power to cancel contract of 
sale. — Cancellation of contract of sale of state lands 
is within sound discretion of commissioner and does 
not violate this section. Vesely v. Ranch Realty Co., 
1934-NMSC-067, 38 N.M. 480, 35 P.2d 297... 

' Rulemaking authority of commissioner limited. 
— The commissioner of public lands has no authority to 
promulgate rules or regulations inconsistent with legisla- 
tive enactments governing mineral leases on public lands. 
Harvey E. Yates Co. v. Powell, 98 F.3d 1222 (10th Cir, 1996). 

The commissioner exceeded his authority and usurped 
a legislative function in promulgating the definition of 
"proceeds" in a rule so that it would require state lessees 
to pay royalties even when gas was not extracted from 
the leased premises. Harvey E. Yates Co. v. Powell, 98 F.3d 
1222 (10th Cir. 1996). 

Commissioner is limited to powers conferred by 
law. — Commissioner of public lands as agent of state has 
only such powers as are conferred upon him by constitu- 
tion and statutes and as limited by Enabling Act. State ex 
rel. Del Curto v, District Court, 1947-NMSC-0382, 51 N.M. 
297, 183 P.2d 607. 

In selling lands belonging to state and issuing patents 
therefor commissioner is merely an agent of state and has 
those powers, and only those powers, given by law, and 
there is no specific authority given him to issue patent to 
portion of tract of land sold under contract when only that 
part covered by patent has been paid for and balance due 
under said contract has not been paid at time patent is 
issued. Zinn v. Hampson, 1956-NMSC-088, 61 N.M. 407, 
301 P.2d 518. See N.M. Const., art. XIII, § 3, relating to 
restrictions on patents under Enabling Act. 

Special requirements for leases with terms lon- 
ger than five years. — Leases of state lands for longer 
term than five years are required to be sold to highest bid- 
der at public sale after published advertisement of sale. 
State ex rel. McElroy v. Vesely, 1935-NMSC-096, 40 N.M. 
19, 52 P.2d 1090; Hart v. Walker, 1985-NMSC-089, 40 N.M. 
102: P2dq25n"'2 

Circumvention invalid. — No rights can be acquired 
by circumvention; commissioner had no power to cancel 
a contract to purchase when purchaser failed to show 
in his application improvements made by a railroad 
which was in the position of a trespasser. In re Dasburg, 
1941-NMSC-024, 45 N.M. 184, 113 P.2d 569. 

Commissioner may not circumvent requirements 
of law. — Allowing the relinquishment of an existing 
lease on grazing or agricultural lands subject to Enabling 
Act, and application for new consolidated lease, having 
net result of a lease of more than five years' duration 
without opportunity for competitive bidding or adverse 
applications, is beyond discretion of commissioner. 1969 
Op. Att'y Gen. No. 69-67. 
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Art. XIII, § 3 


Circumvention generally invalid. — No rights in 
public lands may be given or acquired contrary to law by 
circumvention, indirection or otherwise, no matter how 
valid or well-intentioned the underlying reason may be. 
1969 Op. Att'y Gen. No. 69-67. 

Invalid to postpone obligation to pay. — Effect of 
19-7-12 NMSA 1978, relating to cancellation and grant- 
ing of contracts, is to postpone obligation to pay for public 
lands; the statute offends constitution and is void. 1931- 
32 Op. Att'y Gen. No. 31-291. 

Limited appropriation not invalid under Enabling 
Act. — Phrase "and such regulations as may be provided 
by law" does not render invalid an appropriation of not to 
exceed $10,000 on theory that if commissioner is limited to 
this expenditure, he would be prevented from properly clas- 
sifying and intelligently administering public lands trust 
imposed by Enabling Act, especially since it does not ap- 
pear that legislature intended to limit commissioner, in all 
things, to above sum. 1939-40 Op. Att'y Gen. No. 39-3202. 

Personnel Act of 1959 (5-4-19 to 5-4-27, 1953 Comp., 
now repealed) applies to all state executive agencies. 
State land office (created by 19-1-1 NMSA 1978) is an ex- 
ecutive agency and comes under the act. 1959-60 Op. Att'y 
Gen. No. 59-195. 

State may exchange lands with federal govern- 
ment. — Under federal Taylor Grazing Act (43 U.S.C. 
§ 315 et seq.) state may exchange its lands where title 
is vested in it for other lands of federal government 
through secretary of the interior who has power to ex- 
change such lands in same manner as that provided for 
exchange of privately-owned lands. 1935-36 Op. Att'y 
Gen. No. 35-1204. 

"Under provisions of the acts of congress" con- 
strued. — This section limiting control of commissioner 
to disposition of public lands "under provisions of the acts 
of congress" relates only to those lands New Mexico has 
received in trust from federal government for institu- 
tional purposes. 1953-54 Op. Att'y Gen. No. 53-5831. 

Constitutional commission not limited to express 
powers. — Administrative commission created by consti- 
tution is not limited to powers expressly granted by con- 
stitution but may exercise all powers which may be nec- 
essary or essential in connection with performance of its 
duties. 1953-54 Op. Att'y Gen. No. 53-5831. 

Commissioner has power to deed railroad right-of- 
way. — Commissioner may grant right-of-way of railroad 
company and execute deed without advertising and offering 
same at public auction. 1931-32 Op. Att'y Gen. No. 31-244. 

Commissioner has power to remove land from re- 
stricted districts. — By necessary implication land com- 
missioner has authority to rescind orders promulgated 
by him adding lands to restricted districts for oil and gas 


Sec. 3. [Patents for public lands. | 


PUBLIC LANDS 


Art. XIII, § 3 


leasing, and procedure to be followed in withdrawing any 
lands from a restricted district is substantially the same 
as set out in 19-10-15 NMSA 1978, relating to rental dis- 
tricting. 1951-52 Op. Att'y Gen. No. 52-5604. 

Institution to which land allocated cannot prevent 
sale by commissioner. — Except for certain transactions 
with United States, nothing in Enabling Act, constitution 
or statutes gives institution to which public land has been 
allocated either right or power to prevent commissioner 
from selling the land where he is acting procedurally ac- 
cording to the law. 1964 Op. Att'y Gen. No. 64-130. 

Legislature without power to restrict expendi- 
ture of funds. — Commissioner of public lands is sole 
person entrusted with administration of funds of which 
he is trustee, subject to expenditure being reasonable, and 
legislature is not empowered, nor is governor under grant 
of legislative power, to restrict commissioner in expendi- 
ture of these funds. 1953-54 Op. Att'y Gen. No. 58-5781. 

Commissioner lacks power to sell lands of high- 
way commission. — Neither by constitution nor by stat- 
ute has commissioner been given power to sell lands held 
by highway commission and acquired for its purposes. 
1953-54 Op. Att'y Gen. No. 53-5831. 

Exchange of state trust lands. — The commissioner 
of public lands may exchange state trust lands for other 
public or private lands of equal or greater value provided 
that the exchange transaction is in substantial confor- 
mity with the requirements of the federal Enabling Act, 
ch, 310, 36 stat. 557. As a consequence of this conclusion, 
1988 Op. Att'y Gen. No. 88-35 is hereby overruled. 1991 
Op. Att'y Gen. No. 91-15. 

Commissioner's discretion limited by express 
provisions. — While commissioner has a great deal of 
discretionary authority in managing the public lands of 
state, his discretion is limited by express provisions in the 
law, 1969 Op. Att'y Gen. No. 69-67, 

Commissioner not authorized to issue all oil and 
gas leases. — Section 19-10-1 NMSA 1978 does not grant 
the commissioner of public lands the exclusive authority 
to issue all oil and gas leases on any lands owned by the 
state. 1980 Op. Att'y Gen. No. 80-10. 

Law reviews. — For note, "Administration of Grazing 
Lands in New Mexico: A Breach of Trust," see 15 Nat. Re- 
sources J. 581 (1975). 

For article, "Survey of New Mexico Law, 1979-80: Ad- 
ministrative Law," see 11 N.M. L. Rev. 1 (1981). 

For 1984-88 survey of New Mexico administrative law, 
19 N.M. L. Rev. 575 (1990). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Prohi- 
bition to control actions of land officers, 115 A.L.R. 31, 159 
A.L.R. 627, 

73B C.J.S. Public Lands §§ 178 to 183, 197. 


The provisions of the Enabling Act (36 Stat. 557, 563) which prohibit the granting of a patent for 

a portion of a tract of public lands under sales contract because the full consideration for the entire 
tract is not or was not paid, are waived with respect to the following sales: 

A. sale of a portion of a tract under sales contract, if the patent to that portion was issued 


on or before September 4, 1956; 


B. sale of a portion of a tract under sales contract, if the right to purchase the portion is 
derived from an assignment made on or before September 4, 1956; or 
C. sale of a portion of a tract under sales contract, or under a contract entered into in sub- 
stitution of such contract, if the right to purchase all other portions of the tract were assigned or 
relinquished on or before September 4, 1956 by the person holding the contract. 
The legislature may enact laws to carry out the purposes of this amendment. (As added Novem- 


ber 3, 1964.) 
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Art. XIV, § 1 CONSTITUTION OF THE STATE OF NEW MEXICO Art. XIV, § 1 


The 1963 amendment to Article XIII, which was pro- ANNOTATIONS 
posed by S.J.R. No. 3 (Laws 1963) and adopted at the gen- 


eral election held on November 3, 1964, by a vote of 72,258 Commissioner did not have authority to issue pat- 


for and 49,758 against, added this section. ent to portion of tract sold under contract when only 
Enabling on _ The Enabling Act (June 20, 1910, 36 that part covered by patent had been paid for and balance 
Stat. 557, ch. 310), which authorized New Mexico to pre- due under said contract had not been paid at the time 


patent was issued. Zinn v. Hampson, 1956-NMSC-088, 61 
N.M. 407, 301 P.2d 518(decided prior to amendment add- 
ing this section). 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 63A 
Am. Jur, 2d Public Lands §§ 58, 118, 115; 117. 

73B C.J.S. Public Lands §§ 178, 180, 184, 188 to 191. 


pare for statehood, is set out in Pamphlet 3. 
Congressional waiver of Enabling Act provisions. 
— Restrictions of Section 10 of Enabling Act as to issuance 
of patent to portion of tract sold under contract when only 
that part covered by patent had been paid for and balance 
due under contract had not been paid at time patent was 
issued were waived as to patents issued prior to Septem- 
ber 4, 1956. See act of May 27, 1961, 74 Stat. 85, P.L. 87-40. 


ARTICLE XIV 


Public Institutions 


Sec. Sec. 
1. State institutions. 3. Control and management. 
2. Federal land grants and donations. 


Sec. 1. [State institutions. | 


The penitentiary at Santa Fe, the miners’ hospital at Raton, the New Mexico state hospital at Las Ve- 
gas, the New Mexico boys' school at Springer, the girls' welfare home at Albuquerque, the Carrie Tingley 
crippled children's hospital at Truth or Consequences and the Los Lunas mental hospital at Los Lunas 
are hereby confirmed as state institutions, (As amended September 20, 1955 and November 8, 1960.) 


The 1960 amendment, which was ‘proposed by H.J.R. fact a suit against the state. Vigil v. Penitentiary of N.M., 
No. 14 (Laws 1959) and adopted at the general election 1948-NMSC-032, 52 N.M. 224, 195 P2d 1014. But see Tort 
held on November 8, 1960, with a vote of 75,987 for and Claims Act, Section 41-4-1 NMSA 1978 et seq. 

47,724 against, added the institutions following "boys' Boys' school cannot be sued absent specific legis- 
school at Springer." lation. — The New Mexico boys' school is a state institu- 

The 1955 amendment, which was proposed by H.J.R. tion and therefore a governmental agency, which cannot 
No. 15 (Laws 1955) and adopted at a special election held be sued in absence of specific legislative permission. 1963- 
on September 20, 1955, by a vote of 18,702 for and 12,036 64 Op. Att'y Gen. No. 64-79. But see Tort Claims Act, Sec- 
against, changed the names of the insane asylum and the tion 41-4-1 NMSA 1978 et seq. 
reform school, respectively, to the state hospital and the No amendment necessary should land grant 
boys' school. beneficiary move. — So long as the seven institutions 

Compiler's notes. — An amendment proposed by named in this section remain named as the land grant 
H.J.R. No. 10 (Laws 1993), which would have substituted beneficiaries, no amendment of this section is necessary 
"the New Mexico center for gerontology and psychiatry at should one of the institutions move to another pane 
Las Vegas" for "the New Mexico state hospital at Las Ve- 1980 Op. Att'y Gen. No. 80-16. 
gas" near the middle of the section, was submitted to the Hospital entitled to funds if remains éssantialiy 
people at the general election held on November 8, 1994. It as defined. — If the Carrie Tingley crippled children's 
was defeated by a vote of 166,636 for and 231,931 against. hospital should move from Truth or Consequences to an- 

Cross references. — For confirmation of state educa- other location, but, nevertheless, remain essentially the 
tional institutions, see N.M. Const., art XII, § 11. institution defined in this section, it would retain its en- 

For creation of Las Vagas medical center and Los Lunas titlement to the funds derived from lands granted under 
medical center, see 23-1-13 NMSA 1978. the Enabling Act. 1980 Op, Att'y Gen. No. 80-16, 

Comparable provisions. — Idaho Const., art. X, § 1. Authority to move penitentiary out of Santa Fe. — 

Montana Const., art. XII, § 3. "The penitentiary at Santa Fe" is merely descriptive and 

not mandatory language. Under the broad powers granted 
ANNOTATIONS by 33-2-2 and 33-2-5 NMSA 1978 to.sell real, personal or 

Miners' hospital. — In its constitution New Mexico ex- mixed property, penitentiary commissioners have author- 
pressly accepted conditions imposed on land grant trusts for ity to move penitentiary out of county of Santa Fe if in 
miners’ hospitals for disabled miners, confirmed the miners' their judgment they deem it necessary and proper for the 
hospital at Raton as a state institution, accepted all of the operation and management of the penitentiary. 1953-54 
trust lands and stated that they would be "exclusively used Op. Att'y Gen. No. 53-5628. 
for the purpose" for which they were granted. United States Am. Jur, 2d, A.L.R. and C.J.8. references. — 40 Am. 
v. New Mexico, 536 F.2d 1324 (10th Cir, 1976). Jur. 2d Hospitals and Asylums § 2; 60 Am. Jur. 2d Penal 

No right to sue penitentiary in tort. — Section 42- and Correctional Institutions §2. 0 
1-1, 1953 Comp. (repealed), creating state penitentiary as State's immunity from tort liability as dependent 
public corporation with power to sue and be sued, did not on governmental or proprietary nature of function, 40 
grant right to sue it in tort inasmuch as such suit was in A.L.R. 927. 
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Art. XIV, § 2 


Immunity from liability for damages in tort of state or 
governmental unit or agency in operating hospital, 25 
A.L.R.2d 203, 18 A.L.R.4th 858. 

Right of state or its political subdivision to maintain ac- 
tion in another state for support and maintenance of de- 
fendant's child, parent or dependent in plaintiff's institu- 
tion, 67 A.L.R.2d 771. 

Liability or indemnity insurance carried by govern- 
mental unit as affecting immunity from tort liability, 68 
A.L.R.2d 1437. 


AGRICULTURE AND CONSERVATION 


Art. XIV, § 3 


Liability of hospital, physician, or other individual med- 
ical practitioner for injury or death resulting from blood 
transfusion, 20 A.L.R.4th 136. 

Liability of blood supplier or donor for injury or death 
resulting from blood transfusion, 24 A.L.R.4th 508. 

7 C.J.S. Asylums § 4; 41 C.J.S. Hospitals § 6; 72 C.J.S. 
Prisons § 2. 


Sec. 2. [Federal land grants and donations. ] 


All lands which have been or which may be granted 'to the state by congress for the purpose of 
said several institutions are hereby accepted for said several institutions with all other grants, 
donations or devices for the benefit of the same and shall be exclusively used for the purpose for 
which they were or may be granted, donated or devised. . 


ANNOTATIONS 


Miners' hospital, — In its constitution New Mexico ex- 
pressly accepted conditions imposed on land grant trusts 
for miners' hospitals for disabled miners, confirmed the 
miners’ hospital at Raton as a state institution, accepted 
all of the trust lands and stated that they would be "exclu- 
sively used for the purpose" for which they were granted. 
United States v. New Mexico, 5386 F.2d 1324 (10th Cir, 1976). 

No amendment necessary should land grant 
beneficiary move. — So long as the seven institutions 
named in N.M. Const., art. XIV, § 1, remain named as the 


Sec. 3. [Control and management. ] 


land grant beneficiaries, no amendment of that section is 
necessary should one of the institutions move to another 
location. 1980 Op. Att'y Gen. No. 80-16. 

Hospital entitled to funds if remains essentially 
as defined. — If the Carrie Tingley crippled children's 
hospital should move from Truth or Consequences to an- 
other location, but, nevertheless, remain essentially the 
institution defined in N.M. Const., art. XIV, § 1, it would 
retain its entitlement to the funds derived from lands 
granted under the Enabling Act. 1980 Op. Att'y Gen. 
No. 80-16. 


Each of said institutions shall be under such control and management as may be provided by 


law. (As amended September 20, 1955.) 


The 1955 amendment, which was proposed by S.J.R. 
No, 20 (Laws 1955) and adopted at a special election held 
on September 20, 1955, by a vote of 18,407 for and 12,344 
against, completely rewrote this section. Prior to amend- 
ment, this section read: "Each of said institutions shall 
be under the control and management of a board whose 
title, duties and powers shall be as may be provided by 
law. Each of said boards shall be composed of five members 
who shall hold office for the term of four years, and shall be 
appointed by the governor by and with the consent of the 
senate, and not more than three of whom shall belong to 
the same political party at the time of their appointment." 

Comparable provisions. — Idaho Const., art. X, §§ 1, 5. 


ANNOTATIONS 


Extent legislature can alter control and manage- 
ment, — Legislature may alter control and management 
of institutions except that it cannot change number of 
members on board nor power of appointment which is in 
the governor, nor could it provide that all board members 
may be of same political party. 1959-60 Op, Att'y Gen. 
No. 60-26 (opinion construes section as it read before 1955 
amendment). 


No amendment necessary should land grant 
beneficiary move. — So long as the seven institutions 
named in N.M. Const., art. XIV, § 1, remain named as the 
land grant beneficiaries, no amendment of that section is 
necessary should one of the institutions move to another 
location. 1980 Op. Att'y Gen. No. 80-16, 

Hospital entitled to funds if remains essentially 
as defined. — If the Carrie Tingley crippled children's 
hospital should move from Truth or Consequences to an- 
other location, but, nevertheless, remain essentially the 
institution defined in N.M. Const., art. XIV, § 1, it would 
retain its entitlement to the funds derived from lands 
granted under the Enabling Act. 1980 Op. Att'y Gen. 
No, 80-16. 

Authority to move penitentiary out of Santa Fe. — 
"The penitentiary at Santa Fe" is merely descriptive and 
not mandatory language. Under the broad powers granted 
by 33-2-2 and 33-2-5 NMSA 1978 to sell real, personal or 
mixed property, penitentiary commissioners have author- 
ity to move penitentiary out of county of Santa Fe if in 
their judgment they deem it necessary and proper for the 
operation and management of the penitentiary. 1953-54 
Op. Att'y Gen, No. 53-5628. 


ARTICLE XV 


Agriculture and Conservation 


Sec. 
1. Department of agriculture, 


Sec. 
2. Forest fire prevention. 
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Art. XVI, § 1 CONSTITUTION OF THE STATE OF NEW MEXICO Art. XVI, § 1 


Sec. 1. [Department of agriculture. ] 


There shall be a department of agriculture which shall be under the control of the board of re- 
gents of the college of agriculture and mechanic arts; and the legislature shall provide lands and 
funds necessary for experimental farming and demonstrating by said department. 


Compiler's notes. — The name of the New Mexico col- Law reviews. — For article, "Constitutional Limita- 
lege of agriculture and mechanic arts was changed to New tions on the Exercise of Judicial Functions by Administra- 
Mexico state university by N.M. Const., art XII, § 11, as tive Agencies," see 7 Nat. Resources J. 599 (1967). 
repealed and reenacted on November 8, 1960. For article, "An Administrative Procedure Act For New 

Mexico," see 8 Nat. Resources J. 114 (1968). 
ANNOTATIONS Am. Jur, 2d, A.L.R. and C.J.S. references. — 3 Am. 


Jur. 2d Agriculture §§ 20, 21. 

Delegation of legislative power to board of health or 
other board, officer or group with regard to milk regu- 
state, thereby entitled, in cases within its jurisdiction, to lations, 18 A.L.R. 237, 42 A.L.R, 556, 58 A.L.R. 672, 80 
file criminal een in magistrate courts. 1969 Op. Att'y A.L.R. 1225, 101 A.L.R. 64, 110 A.L.R. 644, 119 A.L.R, 243, 
Gen. No. 69-66. 155 A.L.R. 13883. 

Without fee in proper cases. — No docket fee need _ Constitutionality of statutes relating to grading, pack- 
be paid by department for filing complaints in magistrate ing or branding of farm products, 73 A.L.R. 1445. 
courts provided complaint is filed by full-time, salaried _ Power, under statute for stabilization of market for ag- 
county or state law enforcement officer, campus security ricultural crops, in respect of crop loans by public agency 
officer, Indian tribal or pueblo law enforcement officer or and the security therefor, 157 A.L.R. 338. 
municipal police officer, 1969 Op. Att'y Gen. No, 69-66. 3 CJS. Agriculture § 6. 


Department entitled to file criminal charges in 
magistrate court. — This section establishes state de- 
partment of agriculture as political subdivision of the 


Sec. 2. [Forest fire prevention.] 


The police power of the state shall extend to such control of private forest lands as shall be nec- 
essary for the prevention and suppression of forest fires. 


ANNOTATIONS Constitutionality of reforestation or forest conservation 
i . : ; legislation, 18 A.L.R.2d 1095. 
Law reviews. — For note, "Forest Fire Protection on Constitutional rights of owner as against destruction of 
Public and Private Lands in New Mexico," see 4 Nat. Re- building by public authorities, 14 A.L.R.2d 73. 
sources J. 374 (1964), 98 C.J.S. Woods and Forests § 7. 
Am, Jur, 2d, A.L.R. and C.J.S. references. — 35 Am. 
Jur, 2d Fires § 2. ' 


ARTICLE XVI 
Irrigation and Water Rights 


Sec. Sec, 

1. Existing water rights confirmed. 4, Drainage districts and systems, 

2, Appropriation of water. ' 5. Appeals in matters relating to water rights. 
3. Beneficial use of water. 6. Water trust fund. 


Sec. 1. [Existing water rights confirmed. | 


All existing rights to the use of any waters in this state for any useful or beneficial purpose are 
hereby recognized and confirmed. 


Comparable provisions. — Idaho Const., art. XV, § 1. 2009-NMCA-004, 145 N.M. 483, 200 P.3d 86, cert. denied, 
Montana Const., art. IX, § 3, 2008-NMCERT-011, 145 N.M. 581, 202 P.3d 124, cert. de- 
Utah Const., art. XVII, § 1. nied, 556 U.S. 1208, 129 S. Ct. 2075, 173 L.Ed 2d 1134 
Wyoming Const., art. VIII, § 1. (2009), 


New Mexico has not recognized inchoate water 
ANNOTATIONS rights granted by Mexico or Spain. State v, City of Las 
The federal reserved water rights doctrine Vegas, 2004-NMSC-009, 135 N.M. 375, 89 P.3d 47, revig 


does not apply to state lands that the federal gov- 1994-NMCA-096, 118 N.M, 257, 880 P.2d 868. 

ernment granted and conveyed to New Mexico in trust 'Water" construed. — Waters of underground streams, 

for purposes of supporting New Mexico schools. State channels, artesian basins, reservoirs and lakes, the 

of N.M. ex rel. State Eng'r v. Comm'r of Public Lands, boundaries of which may be reasonably ascertained, are 
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Art. XVI, § 2 


included within the term "water" as used in this section. 
State ex rel. Reynolds v. Mears, 1974-NMSC-070, 86 N.M. 
510, 525 P.2d 870; McBee v. Reynolds, 1965-NMSC-007, 74 
N.M. 7838, 399 P.2d 110, 

Water rights law extends to all parties. — New 
Mexico constitution and statutory law and case law of 
federal, territorial and New Mexico courts govern acquisi- 
tion of water rights of all parties, including United States, 
state game commission of New Mexico and individual de- 
fendants. United States v. Ballard, 184 F. Supp. 1 (D.N.M. 
1960). 

Pueblo Indians excepted. — Water uses by pueblo 
Indians in New Mexico are not controlled by state water 
law or prior appropriation. New Mexico v. Aamodt, 537 
F.2d 1102 (10th Cir. 1976), cert. denied, New Mexico v. 
United States, 429 U.S. 1121, 97 S, Ct. 1157, 51 L. Ed. 2d 
572 (1977). 

Expanding nature of pueblo right is not an exist- 
ing right within the meaning of this section. State v. City 
of Las Vegas, 2004-NMSC-009, 1385 N.M. 375, 89 P.3d 47, 
rev'g 1994-NMCA-095, 118 N.M. 257, 880 P.2d 868. 

Rights prior to water code protected. — Landowner 
was entitled to take water for irrigation where water right 
relied upon was initiated in 1903 by filing of affidavit with 
county clerk, prior to enactment of the water code (72-9-1 
NMSA 1978), which carried a savings clause for prior ex- 
isting rights. State ex rel. Bliss v. Davis, 1957-NMSC-102, 
63 N.M. 322, 319 P.2d 207. 

Trial court erred in dismissing for failure to exhaust ad- 
ministrative remedies suit in which parties sought adju- 
dication of claimed rights to use of waters of a draw. Fact 
that neither party had secured permit from state did not 
necessarily prevent acquisition by either or both of rights 
to beneficial use of waters from the draw by appropriation 
nor prevent acquisition of rights to use of waters by either 
as against the other. If claimed rights were acquired pur- 
suant to common-law appropriations by parties or their 
predecessors in interest prior to enactment of state's wa- 
ter code (72-9-1 NMSA 1978), those rights were in no way 
dependent on existence of application to or permit from 
state engineer. May v, Torres, 1974-NMSC-018, 86 N.M. 
62,519 P.2d 298, 

_ Rights vested prior to the water code are subject 
to forfeiture. — Water rights that vested prior to the 
adoption of the New Mexico constitution are not immune 
from statutory forfeiture or common law. abandonment. 
State ex rel. Office of the State Eng'r v. Elephant Butte Ir- 
rigation Dist., 2012-NMCA-090, 287 P.3d 324, cert. denied, 
2012-NMCERT-008. 

Where landowners were the owners of land that had been 
acquired in1881 by United States patents; the landowners 
claimed that the land had been irrigated prior to 1881 and 
that the date of appropriation was at least 1881; and although 
portions of the property had been farmed and irrigated prior 
to 1956, after 1956 the land was not farmed and water has 
not otherwise been put to beneficial use on any of the land, 
the landowner's water rights were subject to forfeiture and 
common law abandonment. State ex rel. Office of the State 
Eng'r v. Elephant Butte Irrigation Dist., 2012-NMCA-090, 
287 P.3d 324, cert. denied, 2012-NMCERT-008. 

State may regulate water rights. — State may in 
exercise of police power require license of any person drill- 
ing well in area determined by state engineer to be an 
underground source, the boundaries of which have been 
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determined to be reasonably ascertainable. State v. Myers, 
1958-NMSC-059, 64 N.M. 186, 326 P.2d 1075. 

Conservancy Act (Laws 1923, ch. 140, § 201, now re- 
pealed) was not repugnant to this section. In re Proposed 
Middle Rio Grande Conservancy Dist,, 1925-NMSC-058, 
31 N.M. 188, 242 P. 683. 

Eminent domain proper where water storage and 
conveyance for beneficial uses. — Beneficial use is 
of primary importance, not the particular purpose (ulti- 
mate use) to which water is put. Beneficial uses would be 
impossible to accomplish without means to transport or 
convey water from its source to place of utilization. Thus 
out of necessity the right of eminent domain is provided 
(72-1-5 NMSA 1978) for storage and conveyance of water 
for beneficial uses, not for irrigation or domestic purposes 
alone, but for all beneficial uses. Kaiser Steel Corp. v. W.S. 
Ranch Co., 1970-NMSC-043, 81 N.M. 414, 467 P.2d 986, 
superseded by statute, Santa Fe Southern Railway Ince. v. 
Baucis Ltd. Liability Co., 1998-NMCA-002, 124 N.M. 480, 
952 P.2d 31. 

Limited riparian rights in New Mexico. — Ripar- 
ian rights cannot be said to exist in such country as New 
Mexico to full extent of their recognition and existence at 
common law. 1915-16 Op. Att'y Gen. No. 16-1803. 

Subsequent appropriations may not diminish 
riparian owner's supply. — Riparian owner, so far as 
he has any use for water flowing in his stream, must not 
have that right impaired by appropriations of water made 
subsequent to his beginning use of the water so that what 
he acquires will be materially diminished. 1915-16 Op. 
Att'y Gen. No. 16-1803. 

Consent prerequisite to taking sand from river. 
— If state or its contractor takes sand from sand bar in 
middle of Chama river near highway project, it should 
obtain consent of abutting property-owners. 1937-38 Op. 
Att'y Gen. No. 38-1902, 

Law reviews. — For comment, "Water Rights - Failure 
to Use - Forfeiture," see 6 Nat. Resources J. 127 (1966), 

For student symposium, "Constitutional Revision - Wa- 
ter Rights," see 9 Nat. Resources J. 471 (1969). 

For article, "Water Rights Problems in the Upper Rio 
Grande Watershed and Adjoining Areas," see 11 Nat. Re- 
sources J. 48 (1971). 

For note, "New Mexico's National Forests and the Im- 
plied Reservation Doctrine," see 16 Nat. Resources J. 975 
(1976). 

For article, "Water Law Problems of Solar Hydrogen 
Production," see 18 Nat. Resources J, 521 (1978). 

For article, "Economics and the Determination of In- 
dian Reserved Water Rights," see 23 Nat. Resources J. 749 
(1983). 

For article, "Patterns of Cooperation in International 
Water Law: Principles and Institutions," see 25 Nat. Re- 
sources J. 563 (1985). 

For article, "The Navajo Indian Irrigation Project and 
Quantification of Navajo Winters Rights," see 32 Nat. Re- 
sources J. 825 (1992). 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 78 Am, 
Jur, 2d Waters §§ 230, 318. 

Construction and application of rule requiring public 
use for which property is condemned to be "more neces- 
sary" or "higher use” than public use to which property 
is already appropriated - state takings, 49 A.L.R. 5th 769. 

93 C.J.S, Waters § 157, 


The unappropriated water of every natural stream, perennial or torrential, within the state 
of New Mexico, is hereby declared to belong to the public and to be subject to appropriation for 
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beneficial use, in accordance with the laws of the state. Priority of appropriation shall give the 


better right. 


Cross references. — For beneficial use as basis, mea- 
sure and limit of right to use water, & see N.M, Const., art. 
XVI, § 3. 


ANNOTATIONS 
I. GENERAL CONSIDERATION. 
II. PUBLIC WATERS. 
III. APPROPRIATION FOR BENEFICIAL USE. 
IV. EMINENT DOMAIN, 
V. EQUITABLE APPORTIONMENT. 


I. GENERAL CONSIDERATION. 


Prior appropriation is not exclusive. — The doc- 
trine of prior appropriation does not require that resolu- 
tion of existing and projected future water shortage issues 
be attempted exclusively through the procedure of a prior- 
ity call when senior water rights are supplied their ad- 
judicated water entitlement by other reasonable and ac- 
ceptable management methods, State ex rel. State Eng'r v. 
Lewis, 2007-NMCA-008, 141 N.M. 1, 150 P.3d 375. 

Pecos River settlement agreement. — The Pecos 
River settlement agreement, which recognizes prior ap- 
propriation rights, but subsumes individual interests to 
collective and representative bodies; which provides for 
a comprehensive contractual water resource manage- 
ment program involving land and water rights purchases 
and development of well fields or the lease or purchase 
of existing wells to use as augmentation wells for pur- 
pose of pumping water to the Pecos River to augment its 
flow; and which is authorized by Section 72-1-2.4 NMSA 
1978, is constitutional. State ex rel, State Eng'r v. Lewis, 
2007-NMCA-008, 141 N.M. 1, 150 P.3d 375. 

Priority administration, — Article 16, Section 2 of 
the constitution of New Mexico mandates priority admin- 
istration of existing water rights. It does not mandate any 
particular permitting procedure or require identical per- 
mitting procedures for all appropriations. Bounds vu. State 
ex rel, D'Antonio, 2013-NMSC-087, aff'g 2011-NMCA-011, 
149 N.M. 484, 252 P.3d 708, 

Section 72-12-1.1 NMSA 1978 is not facially uncon- 
stitutional. — Section 72-12-1.1 NMSA 1978, the domes- 
tic well statute, does not violate the doctrine of prior ap- 
propriation set forth in the New Mexico constitution and 
is facially constitutional. Bounds v, State ex rel. D'Antonio, 
2013-NMSC-037, affig 2011-NMCA-011, 149 N.M. 484, 
252 P.3d 708. 

Where plaintiff owned adjudicated surface rights in the 
Mimbres basin to irrigate plaintiffs farm; the Mimbres 
basin was a fully appropriated and adjudicated basin and 
the state engineer had declared the basin closed; plain- 
tiff facially challenged the constitutionality of 72-12-1.1 
NMSA 1978 on the grounds that the statute authorized 
the state engineer to issue domestic well permits without 
determining the availability of unappropriated water, and 
that the domestic wells authorized by the permits would 
necessarily impair senior water users; and the state en- 
gineer's regulations provided that domestic well permits 
were subject to priority administration, 72-12-1.1 NMSA 
1978 was not facially unconstitutional. Bounds v. State ex 
rel, D'Antonio, 2013-NMSC-037, aff'g 2011-NMCA-011, 
149 N.M. 484, 252 P.3d 708. 

Section 72-12-1.1 NMSA 1978 does not on its face violate 
the priority doctrine or constitute an impermissible excep- 
tion to that doctrine. Bounds v, State, 2011-NMCA-011, 
149 N.M. 484, 252 P.3d 708, aff'd, 2018-NMSC-037. 

Water treated as natural resource for commerce 
clause analysis purposes. — For purposes of constitu- 
tional analysis under the commerce clause, water is to be 
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treated the same as other natural resources. City of Hl 
Paso ex rel. Pub, Serv, Bd. v. Reynolds, 563 F. Supp. 379 
(D.N.M., 1983). 

Prohibition of out-of-state export of ground wa- 
ter unconstitutional. — New Mexico's prohibition of 
the out-of-state export of ground water, derived from N.M, 
Const., art. XVI, §§ 2 and 3, and former 72-12-19 NMSA 
1978, which statute, with minor exceptions, expressly pro- 
hibited the transport of ground water from New Mexico 
for use in another state, is unconstitutional, as such an 
embargo violates the commerce clause of U.S. Const., art. 
I. City of El Paso ex rel. Pub. Serv. Bd. v. Reynolds, 563 F. 
Supp. 379 (D.N.M. 1983). 

Section is merely declaratory of prior existing 
law. State ex rel, State Game Comm'n v. Red River Valley 
Co., 1945-NMSC-034, 51 N.M. 207, 182 P.2d 421. 

Implementing statute declaratory of existing law. 
— Laws 1927, ch. 182, § 1 (repealed), declaring waters 
of underground streams, artesian basins, reservoirs and 
lakes, the boundaries of which may be reasonably ascer- 
tained, to belong to public and be subject to appropriation 
for beneficial use, was not subversive of vested rights of 
owners of land overlying such waters, since it was declara- 
tory of existing law. Yeo v. Tweedy, 1929- NMSC- 033, 34 
N.M. 611, 286 P. 970. 

Water rights law extends to all parties. — New 
Mexico constitution and statutory law and case law of 
federal, territorial and New Mexico courts govern ac- 
quisition of water rights of all parties, including United 
States, state game commission of New Mexico and indi- 
vidual defendants. United States v. Ballard, 184 F. Supp. 
1 (D.N.M. 1960), 

Pueblo Indians excepted. — Water uses by pueblo In- 
dians in New Mexico are not controlled by state water law 
or prior appropriation. New Mexico v. Aamodt, 537 F.2d 1102 
(10th Cir, 1976), cert. denied, New Mexico v. United States, 
429 US. 1121, 97S, Ct. 1157, 51 L. Ed. 2d 572 (1977). 

State's control over public waters is plenary, sub- 
ject probably only to governmental uses of United States. 
State ex rel. State Game Comm'n v. Red River Valley Co., 
1945-NMSC-034, 51 N.M. 207, 182 P.2d 421. 

State may in exercise of police power require license of 
person drilling well in area determined by state engineer 
(now water resources division of natural resources depart- 
ment) to be an underground source, the boundaries of 
which have been determined to be reasonably ascertain- 
able, State v. Myers, 1958-NMSC-059, 64 N.M. 186, 326 
P.2d 1075. 

Prior confirmed title superior. — This section can- 
not operate to deprive a party of right of title derived from 
congressional act of confirmation and based upon early 
Mexican grant. State ex rel. State Game Comm'n v. Red 
River Valley Co., 1945-NMSC-034, 51 N.M. 207, 182 P.2d 
421, See N.M. Const., art. XVI, § 1. 

Kinds of water within this provision. — Waters of 
underground streams, channels, artesian basins, reser- 
voirs and lakes, the boundaries of which may be reason- 
ably ascertained, are public and subject to appropriation 
for beneficial use. McBee v. Reynolds, 1965-NMSC-007, 74 
N.M. 783, 399 P.2d 110. 

Does not apply to artificial waters. — Artificial wa- 
ters are not subject to appropriation under laws of New 
Mexico. Creator of an artificial flow of water is owner of 
the water so long as it is confined to his property, except 
possibly where it appears that artificial flow is created 
by agency which is of permanent nature and creator of 
flow has abandoned: all claim to use of water. Hager- 
man Irrigation Co, v. East Grand Plains Drainage Dist., 
1920-NMSC-008, 25 N.M. 649, 187 P. 555. 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


Art, XVI, § 2 


No right to particular silt content. — An owner of 
surface water rights does not have a right to receive a par- 
ticular silt content that has existed historically. Ensenada 
Land & Water Ass'n v, Sleeper, 1988-NMCA-030, 107 
N.M. 494, 760 P.2d 787 , cert. quashed, 107 N.M. 4138, 759 
P.2d 200. 


II. PUBLIC WATERS. 


New Mexico does not recognize pueblo rights 
doctrine. State v. City of Las Vegas, 2004-NMSC-009, 
135 N.M. 375, 89 P.3d 47, rev'g 1994-NMCA-095, 118 N.M. 
257, 880 P.2d 868. 

Pueblo rights doctrine is incompatible with water 
law in New Mexico and violates public policy. State v. City 
of Las Vegas, 2004-NMSC-009, 1385 N.M. 375, 89 P.3d 47, 
rev'g 1994-NMCA-095, 118 N.M. 257, 880 P.2d 868. 

Pueblo rights doctrine is inconsistent with New 
Mexico law and not protected by the Treaty of Guadalupe 
Hidalgo. State v. City of Las Vegas, 2004-NMSC-009, 135 
N.M. 375, 89 P.3d 47, rev'g 1994-NMCA-095, 118 N.M. 
257, 880 P.2d 868. 

Pueblo rights doctrine is inconsistent with New Mex- 
ico's system of prior appropriation, State v. City of Las 
Vegas, 2004-NMSC-009, 185 N.M. 875, 89 P.3d 47, rev'g 
1994-NMCA-095, 118 N.M. 257, 880 P.2d 868. 

Water rights acquired by municipality under 
colonization grant from antecedent sovereigns 
is recognized in New Mexico in the same manner as 
other municipal water rights. State v. City of Las Ve- 
gas, 2004-NMSC-009, 1385 N.M. 375, 89 P.3d 47, rev'g 
1994-NMCA-095, 118 N.M. 257, 880 P.2d 868. 

State controls the use of water because it does not 
part with ownership; it only allows a usufructuary right 
to water. Jicarilla Apache Tribe v. United States, 657 F.2d 
1126 (10th Cir. 1981). 

Waters already reserved for public use. — Waters 
need not be appropriated for public use since they are al- 
ready reserved for such use, subject to being specifically 
appropriated for private beneficial use. State ex rel. State 
Game Comm'n v. Red River Valley Co., 1945-NMSC-034, 
51 N.M. 207, 182 P.2d 421, 

Alternative view nowhere expressed by state. — 
If it were intention that public waters should have been 
public only in sense that they could be diverted from 
natural channel through specific appropriation for irriga- 
tion, mining and other beneficial uses, apt language could 
have been used in the early statutes and constitution. 
State ex rel. State Game Comm'n. v. Red River Valley Co., 
1945-NMSC-034, 51 N.M, 207, 182 P.2d 421. 

Alternative view not expressed by congress. — 
When congress confirmed title to lands in 1869 and when 
United States issued title thereto in 1873, federal gov- 
ernment did not limit or destroy right of general public 
to use public waters. State ex rel. State Game Comm'n v. 
Red River Valley Co., 1945-NMSC-034, 51.N.M. 207, 182 
P.2d 421. 

Sportsman may fish in public water so long as he 
does not trespass upon lands of another, and owner of un- 
derlying land cannot complain of fishing from boat upon 
public waters above. State ex rel. State Game Comm'n v. 
Red River Valley Co., 1945-NMSC-034, 51 N.M. 207, 182 
P.2d 421, 

Riparian owner lacks recreation rights distinct 
from general public's. — Riparian owner has no rights of 
recreation or fishery distinct from rights of general public 
where waters impounded are from natural streams which 
are public waters subject to jurisdiction of state game com- 
mission. State ex rel, State Game Comm'n v, Red River Val- 
ley Co., 1945-NMSC-034, 51 N.M. 207, 182 P.2d 421. 

Continuance of public nature. — Where two peren- 
nial streams were public waters prior to building of dam, 
they continued to be public after waters from two streams 
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were artificially impounded. State ex rel. State Game 
Comm'n v. Red River Valley Co., 1945-NMSC-034, 51 N.M. 
207, 182 P.2d 421. 

State engineer to prevent instream flows despite 
failure of game commission so to provide. — Though 
at time state game commission negotiated for creation 
of reservoir by construction of dam, it did not press for 
recognition of public's right to fish in waters impounded, 
the public's right to use public waters in question was not 
thereby foreclosed. State ex rel. State Game Comm'n v. 
Red River Valley Co., 1945-NMSC-034, 51 N.M. 207, 182 
P.2d 421, 


III. APPROPRIATION FOR BENEFICIAL USE. 


New Mexico has adopted so-called appropriation 
doctrine of water use. Hinderlider v. La Plata River & 
Cherry Creek Ditch Co., 304 U.S. 92, 58 S. Ct. 8038, 82 L. 
Ed. 1202 (1938). 

Establishment of an existing water right. — To es- 
tablish an existing water right, a claimant must demon- 
strate his intent to appropriate the water and show that 
he has actually diverted the water and applied it to benefi- 
cial use. Estate of Boyd v. United States, 2015-NMCA-018, 
cert. denied, 2015-NMCERT-001. 

Where plaintiff who claimed an existing water right 
was not currently diverting or using water to which he 
claimed a right, but rather based his claim to water rights 
on the water rights and irrigation work from his prede- 
cessor in interest, who diverted irrigation water over one 
hundred years prior to the existing cause of action, plain- 
tiff failed to establish an existing water right by failing 
to show that he had actually diverted the water and ap- 
plied it to beneficial use. Estate of Boyd v. United States, 
2015-NMCA-018, cert. denied, 2015-NMCERT-001. 

Adjudication of rights is essential to operation 
of appropriation doctrine. New Mexico v. Aamodt, 537 
F.2d 1102 (10th Cir. 1976), cert. denied, New Mexico v. 
United States, 429 U.S, 1121, 97 S, Ct, 1157, 51 L. Ed. 2d 
572 (1977). 

Service of decision denying protest on attorney rather 
than on protestant, where protestant's well was men- 
tioned in application to change use of existing rights, did 
not adjudicate protestant's rights to the well. Garbagni 
v.' Metropolitan Inv., Inc., 1990-NMCA-070, 110 N.M. 
436, 796 P.2d 1132, cert. denied, 110 N.M. 380, 795 P.2d 
1022, 

‘No right to specific water. -—- Appropriator does 
not acquire any right to specific water flowing in public 
stream, though he may take therefrom a given quantity 
of water for specific purpose. State ex rel. State Game 
Comm'n v. Red River Valley Co,, 1945-NMSC-034, 51 N.M. 
207, 182 P.2d 421. 

Municipal water rights must be determined by 
prior appropriation based on beneficial use regardless 
of a colonization grant from preceding sovereigns. State v. 
City of Las Vegas, 2004-NMSC-009, 135 N.M. 375, 89 P.3d 
47, rev'g 1994-NMCA-095, 118 N.M. 257, 880 P.2d 868. 

Colonization grant from antecedent sovereigns es- 
tablishes date of priority, but the priority date applies 
only to the quantity of water put to beneficial use within 
a reasonable time of the initial appropriation. State v, City 
of Las Vegas, 2004-NMSC-009, 135 N.M. 375, 89 P.3d 47, 
rev'g 1994-NMCA-0965, 118 N.M. 257, 880 P.2d 868. 

Determination of beneficial use is a question of 
fact. Jicarilla Apache Tribe v. United States, 657 F.2d 
1126 (10th Cir, 1981). 

Beneficial uses of water can be non-consumptive. 
— A beneficial use of water does not require its consump- 
tion. Both consumptive and non-consumptive uses of wa- 
ter can be beneficial uses, A non-consumptive, beneficial 
use can be the basis for an appropriation of water as much 
as a consumptive use. Carangelo v. Albuquerque-Bernalillo 
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Cnty. Water Util. Auth., 2014-NMCA-032, cert. denied, 
2014-NMCERT-002. 

Non-consumptive use of water was a new benefi- 
cial use that required an appropriation. — Where 
applicant applied for a permit to divert native Rio Grande 
water, to which applicant had no appropriative right, to 
enable applicant to carry its San Juan-Chama water into 
the applicant's water treatment plant for processing and 
distribution through applicant's drinking water project; 
the application did not request an appropriation of the na- 
tive Rio Grande water or a request to divert the water for 
a beneficial use; applicant claimed that it would not apply 
the water to beneficial use and that the water would not 
be consumptively used because it would be returned to 
the river in full measure; and the Middle Rio Grande Ba- 
sin was fully appropriated, applicant's diversion of native 
Rio Grande water was for a beneficial use which required 
an appropriation of the water to enable applicant to put 
the water to the beneficial use. Carangelo v. Albuquerque- 
Bernalillo Cnty. Water Util. Auth., 2014-NMCA-0382, cert. 
denied, 2014-NMCERT-002. 

A non-consumptive beneficial use of water in a 
fully appropriated basin. — The state engineer has the 
authority to determine whether a new non-consumptive 
use would or would not have any impact on the avail- 
able water in a fully appropriated basin and whether 
it could be allowed under Section 72-5-7 NMSA 1978. 
A non-consumptive beneficial use piggy-backed onto a 
fully appropriated basin can, under certain appropriate 
circumstances, be a legitimate appropriation. Caran- 
gelo v. Albuquerque-Bernalillo Cnty. Water Util., Auth., 
2014-NMCA-032, cert. denied, 2014-NMCERT-002. 

"Beneficial use" construed. "Beneficial use" to 
which public waters may be placed includes fishing and 
recreation. State ex rel. State Game Comm'n v. Red River 
Valley Co,, 1945-NMSC-034, 51 N.M. 207,182 P.2d 421. 

Because water conservation and preservation is of ut- 
most importance, maximum utilization is a fundamen- 
tal requisite of "beneficial use". Jicarilla Apache Tribe v. 
United States, 657 F.2d 1126 (10th Cir, 1981). 

The holding of Jicarilla Apache Tribe v. United States, 
657 F.2d 1126 (10th Cir. 1981), does not broadly stand for 
the proposition that using San Juan-Chama Project water 
for recreation, fish and wildlife purposes is not "beneficial" 
under federal and state law. Rio Grande Silvery Minnow v, 
Keys, 333 F.3d 1109 (10th Cir. 2003). 

Diverting San Juan-Chama Project water to prevent 
jeopardy to an endangered species of minnow is a "benefi- 
cial use" under New Mexico law, Rio Grande Silvery Min- 
now vy. Keys, 333 F.3d 1109 (10th Cir. 2003), 

Water not put to beneficial use within a reason- 
able time cannot be reserved by a municipality for future 
expansion, State v. City of Las Vegas, 2004-NMSC-009, 
135 N.M. 375, 89 P.3d 47, rev'g 1994-NMCA-095, 118 N.M. 
257, 880 P.2d 868. 

Quantity of appropriation measured by amount 
applied to beneficial use. — Amount of water which 
has been applied to a beneficial use is a measure of quan- 
tity of appropriation. State ex rel. Erickson v. McLean, 
1957-NMSC-012, 62 N.M, 264, 308 P.2d 983. 

Use must be reasonable. — Use of water must not 
only be beneficial to lands of appropriator, but it must also 
be reasonable in relation thereto. State ex rel. Erickson v. 
McLean, 1957-NMSC-012, 62 N.M. 264, 308 P.2d 983. 

’ No matter how early a person's priority of appropriation 
may be, he is not entitled to receive more water than is 
necessary for his actual use. Excessive diversion of water 
through waste cannot be regarded as diversion to benefi- 
cial use. State ex rel. Erickson v. McLean, 1957-NMSC-012, 
62 N.M. 264, 808 P.2d 983; Jicarilla Apache Tribe v. United 
States, 657 F.2d 1126 (10th Cir. 1981). 

Interim administration of junior water uses 

of stream system constitutional. — In a suit to 
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adjudicate rights to the surface and ground waters of 
an entire stream system, an order permitting the court 
to enjoin junior water users to show cause in individ- 
ual proceedings why their uses should not be enjoined 
pursuant to this section, such injunctions being subject 
to the right of each user to contest inter se the rights 
adjudicated for use through and by means of a senior 
irrigation project, and also subject to the right of each 
user to establish that his use of the public waters of the 
stream system should not be terminated to satisfy the 
senior rights adjudicated for.use through the project, 
and appointing the state engineer as an interim water- 
master to administer such orders of injunction as may 
be entered by the court in the proceedings which will be 
held pursuant to the order, does not violate rights to due 
process. State ex rel. Reynolds v. Pecos Valley Artesian 
Conservancy Dist., 1983-NMSC-044, 99 N.M. 699, 663 
P.2d 358. 


IV. EMINENT DOMAIN. 


Interstate stream commission may condemn 
land in state's name. — Interstate stream commission 
is entitled to institute proceedings in name of state for 
condemnation of land for erecting dam and reservoir to 
impound and conserve water. State ex rel. Red River Val- 
ley.Co. v. District Court, 19835-NMSC-085, 39 N.M. 5238, 
51 P.2d 239. 

Eminent domain proper where water storage and 
conveyance for beneficial uses. — Beneficial use is 
of primary importance, not the particular purpose (ulti- 
mate use) to which water is put. Beneficial uses would be 
impossible to accomplish without means to transport or 
convey water from its source to place of utilization. Thus 
out of necessity the right of eminent domain is provided 
(42-1-31 and 72-1-5 NMSA 1978) for storage and convey- 
ance of water for beneficial uses, not for irrigation or do- 
mestic purposes alone, but for all beneficial uses. Kaiser 
Steel Corp. v. W.S. Ranch Co,,; 1970-NMSC-043, 81 N.M. 
414, 467 P.2d 986, superseded by statute, Santa Fe S. Ry., 
Inc. v. Baucis Ltd. Liab. Co., 1998-NMCA-002, 124 N.M. 
430, 952 P.2d 31. 

Confiscation for private use exception to general 
rule. — Private property can be taken only for public use, 
and effect of New Mexico law is to carve out an exception 
to this constitutional:mandate in recognition of overriding 
considerations borne of necessity in an arid land where 
water is the life-blood of the community. W.S. Ranch Co. 
v. Kaiser Steel Corp., 388 F.2d 257 (10th Cir. 1967), rev'd 
on ground that federal action should be stayed awaiting 
state decision, 391 U.S. 5938, 88 S. Ct. 1753, 20 L. Ed. 2d 
835 (1968). 7 

Conservancy district does not have authority to 
barter away vested water rights of landowners who 
have applied them to beneficial use. Waters are appurte- 
nant to land and district stores and delivers them to the 
users. Middle Rio Grande Water Users Ass'n v. Middle Rio 
Grande Conservancy. Dist., 1953-NMSC-035, 57 N.M. 287, 
258 P.2d 391. 


V. EQUITABLE APPORTIONMENT, 


Equitable apportionment is the doctrine of fed- 
eral common law that governs disputes between 
states concerning their rights to use the water of an in- 
terstate stream. When both states recognize the doctrine 
of prior appropriation, priority becomes the "guiding prin- 
ciple" in an allocation between competing states, but state 
law is not controlling. Colorado v. New Mexico, 459 U.S, 
176, 103 S. Ct. 539, 74 L. Ed. 2d 348 (1982), reh'g denied, 
459 U.S. 1229, 103 S. Ct. 1418, 75 L. Ed. 2d 471 (1988). 

Rule of priority is not sole criterion. — In the de- 
termination of an equitable apportionment of the water 
of the Vermejo river between Colorado and New Mexico, 
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the rule of priority is not the sole criterion. While the 
equities supporting the protection of established, senior 
uses are substantial, it is also appropriate to consider 
additional factors relevant to a just apportionment, such 
as the conservation measures available to both states 
and the balance of harm and benefit that might result 
from a diversion sought by Colorado. Colorado v: New 
Mexico, 459 U.S. 176, 103 S. Ct. 6389, 74 L. Ed. 2d 348 
(1982), reh'g denied, 459 U.S, 1229, 103 S, Ct. 1418, 75 L. 
Ed. 2d 471 (1983).. 

Doctrine applies to claim for future uses. — The 
flexible doctrine of equitable apportionment clearly ex- 
tends to a state's claim to divert water for future uses. 
Whether such a diversion should be permitted will turn 
on an examination of all factors relevant to a just appor- 
tionment. Colorado v. New Mexico, 459 U.S, 176, 103 S. Ct. 
539, 74 L. Ed. 2d 348 (1982), reh'g denied, 459 U.S. 1229, 
103 S. Ct. 1418, 75 L. Ed, 2d 471 (1988). 

Do not include stream beds. — Right to flow of wa- 
ter is quite distinct from ownership of bed of stream, and 
state does not own bed of any stream, except as riparian 
owner. 1989-40 Op: Att'y Gen. No. 39-3152. 

Does not apply to artificial waters. 1961-62 Op. 
Att'y Gen. No. 61-38. 

Access to public waters. — A private landowner 
cannot prevent persons from fishing in a public stream 
that flows across the landowner's property, provided the 
public stream is accessible without trespass across pri- 
vately owned adjacent lands, 2014 Op. Att'y Gen. 14-04. 

State engineer to protect instream flows. — Nei- 
ther the New Mexico constitution nor statutes governing 
appropriation and use of surface water prohibit the state 
engineer from affording legal protection for instream 
flows for recreational, fish or wildlife, or ecological pur- 
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poses, by conditioning approval of a transfer of an existing 


water right to an instream use on the installation of gaug- 
ing devices. 1998 Op. Att'y Gen, No. 98-01. 

Prior actual appropriation gives better right than 
administratively approved application. — Prior ac- 
tual appropriation of water to a beneficial use, open and 
visible, will give better right to water than could be ob- 
tained under approved application to state engineer for 
right to appropriate, 1914 Op. Att'y Gen, No. 14-1271. 

Appropriator may also condemn. — Applicant for 
appropriation of waters for irrigation purposes may ac- 
quire, by condemnation proceedings, right to use of proj- 
ect and right-of-way through existing ditch or canal of 
another appropriator, by enlargement. 1915-16 Op. Att'y 
Gen. No. 15-1508. 

Law reviews. — For comment, "Water Rights - Failure 
to Use - Forfeiture," see 6 Nat. Resources J. 127 (1966). 

For article, "Water Rights Problems in the Upper Rio 
Grande, Watershed and Adjoining Areas," see 11 Nat. Re- 
sources J, 48 (1971). 

For note, "Appropriation By the State of Minimum 
Flows in New Mexico Streams," see 15 Nat. Resources J. 
809 (1975). 

For note, "New Mexico's National Forests and the Im- 
plied Reservation Doctrine," see 16 Nat. Resources J. 975 
(1976). 

For comment, "Indian Pueblo Water Rights Not Sub- 
ject to State Law Prior to Appropriation," see 17 Nat. Re- 
sources J. 341 (1977). 

For article, "Water Law Problems of Solar Hydrogen 
Production," see 18 Nat. Resources J. 521 (1978). 

For comment on geothermal energy and water law, see 
19 Nat. Resources J, 445 (1979). 
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For note, "Brantley v. Carlsbad Irrigation District: Lim- 
its of the Templeton Doctrine Affirmed," see 19 Nat. Re- 
sources J. 669 (1979). 

For comment, "Protection of the Means of Groundwater 
Diversion," see 20 Nat. Resources J. 625 (1980). 

For comment, "New Mexico's Mine Dewatering Act: 
The Search for Rehoboth," see 20 Nat. Resources J. 653 
(1980). 

For article, "New Mexico Water Law: An Overview and 
Discussion of Current Issues," see 22 Nat. Resources J. 
1045 (1982), 

For article, "Legislation on Domestic and Industrial 
Uses of Water: A Comparative Review," see 24 Nat. Re- 
sources J. 143 (1984). 

For note, "Commerce Clause Curbs State Control of 
Interstate Use of Ground Water: City of El Paso v. Reyn- 
olds," see 24 Nat. Resources J. 213 (1984). 

For article, "Centralized Decisionmaking in the Admin- 
istration of Groundwater Rights: The Experience of Ari- 
zona, California and New Mexico and Suggestions for the 
Future," see 24 Nat. Resources J. 641 (1984). 

For comment, "Is There a Future for Proposed Water 
Uses in Equitable Apportionment Suits?," see 25 Nat. Re- 
sources J, 791 (1985). 

For note, "Recent Developments in the El Paso/New 
Mexico Interstate Groundwater Controversy - The Con- 
stitutionality of New Mexico's New Municipality Water 
Planning State," see 29 Nat, Resources J, 223 (1989). 

For note, "The Milagro Beanfield War Revisited in 
Ensenada Land & Water Ass'n v. Sleeper: Public Welfare 
Defies Transfer of Water Rights," see 29 Nat. Resources J. 
861 (1989). 

For article, "The Administration of the Middle Rio Grande 
Basin: 1956-2002," see 42 Nat. Resources J. 939 (2002). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 78 Am. 
Jur. 2d Waters §§ 229, 316. 

Appropriation of subterranean and percolating waters, 
springs and wells, 55 A.L.R. 1444, 109 A.L.R. 395, 

Right of appropriator of water to recapture water which 
has escaped or is otherwise no longer within his immedi- 
ate possession, 89 A.L.R. 210. 

Methods or means of diversion, appropriation of water 
as creating right to continue, as against subsequent ap- 
propriator, 121 A.L.R. 1044, 

Riparian owner's right to continuation of periodic and 
seasonal overflows from stream, 20 A.L.R.2d 656. 

Riparian owner's right to construct dikes, embankments 
or other structures necessary to maintain or restore bank 
of stream or to prevent flood, 23 A.L.R,.2d 750. 

Liability for obstruction or diversion of subterranean 
waters in use of land, 29 A.L.R.2d 1354. 

Relative riparian or littoral rights respecting the re- 
moval of water from a natural, private, nonnavigable lake, 
54 A.L.R.2d 1450. 

Apportionment and division of area of river as between 
riparian tracts fronting on same bank, in absence of 
agreement or specification, 65 A.L.R.2d 148. 

Modern status of rules governing interference with 
drainage of surface waters, 93 A.L.R.3d 1193. 

Public rights of recreational boating, fishing, wading, 
or the like in inland stream the bed of which is privately 
owned, 6 A.L.R.4th 1030. 

Allocation of water space among lakefront owners, in 
absence of agreement or specification, 14 A.L.R.4th 1028. 

Liability for diversion of surface water by raising sur- 
face level of land, 88 A.L.R.4th 891, 

93 C.J.S. Waters § 157 et seq. 


Beneficial use shall be the basis, the measure and the limit of the right to the use of water. 
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ANNOTATIONS 


Establishment of an existing water right. — To es- 
tablish an existing water right, a claimant must demon- 
strate his intent to appropriate the water and show that 
he has actually diverted the water and applied it to benefi- 
cial use. Estate of Boyd v, United States, 2015-NMCA-018, 
cert. denied, 2015-NMCERT-001. 

Where plaintiff who claimed an existing water right 
was not currently diverting or using water to which 
he claimed a right, but rather based his claim to wa- 
ter rights on the water rights and irrigation work from 
his predecessor in interest, who diverted irrigation wa- 
ter over one hundred years prior to the existing cause 
of action, plaintiff failed to establish an existing water 
right by failing to show that he had actually diverted 
the water and applied it to beneficial use. Estate of 
Boyd v. United States, 2015-NMCA-018, cert. denied, 
2015-NMCERT-001. 

Water treated as natural resource for commerce 
clause analysis purposes. — For purposes of constitu- 
tional analysis under the commerce clause, water is to be 
treated the same as other natural resources. City of Ei 
Paso ex rel. Pub. Serv. Bd. v. Reynolds, 563 F. Supp. 379 
(D.N.M. 1983). 

Prohibition of out-of-state export of ground wa- 
ter unconstitutional. — New Mexico's prohibition 
of the out-of-state export of ground water, derived from 
N.M, Const., art. XVI, §§ 2 and 3, and former Section 72- 
12-19 NMSA 1978, which statute, with minor exceptions, 
expressly prohibited the transport of ground water from 
New Mexico for use in another state, is unconstitutional, 
as such an embargo violates the commerce clause of U.S. 
Const., art. I. City of El Paso ex rel. Pub. Serv. Bd. v. Reyn- 
olds, 563 F. Supp. 379 (D.N.M. 1983), 

Water rights law extends to all parties. — New 
Mexico constitution and statutory law and case law of 
federal, territorial and New Mexico courts govern ac- 
quisition of water rights of all parties, including United 
States, state game commission of New Mexico and indi- 
vidual defendants. United States v. Ballard, 184 F Supp. 
1(D.N.M. 1960). 

"Water" construed, — Waters of underground streams, 
channels, artesian basins, reservoirs and lakes, the 
boundaries of which may be reasonably ascertained, are 
included within the term "water" as used in this section. 
State ex rel. Reynolds v, Mears, 1974-NMSC-070, 86 N.M. 
510, 525 P.2d 870; McBee v. Reynolds, 1965-NMSC-007, 74 
N.M. 783, 399 P.2d 110. 

"Beneficial use" construed. — Beneficial use is the 
use of such water as may be necessary for some useful 
and beneficial purpose in connection with land from which 
it is taken. No one has right to use or divert water ex- 
cept for beneficial use. State ex rel. Erickson v. McLean, 
1957-NMSC-012, 62 N.M. 264, 308 P.2d 983. 

Conservation is beneficial use. — Attainment of 
state conservation purposes by state game commission is 
such a purpose as to constitute a useful or beneficial ap- 
plication of waters. United States v. Ballard, 184 F. Supp. 
1 (D.N.M. 1960). 

Quantity of appropriation measured by amount 
applied to beneficial use. — Amount of water which 
has been applied to a beneficial use is a measure of quan- 
tity of appropriation. State ex rel. Erickson v. McLean, 
1957-NMSC-012, 62 N.M. 264, 308 P.2d 983, 

Measuring water rights. — Where the state engi- 
neer utilized aerial photographs dating back to 19385 
to measure water rights by the amount of water being 
placed in beneficial use and did not measure water that 
was declared and was not being beneficially used, the 
state engineer followed the basis of measurement re- 
quired by the New Mexico constitution. Montgomery v. 
State Eng'r, 2005-NMCA-071, 187 N.M. 659, 114 P.3d 
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339, aff'd in part, rev'd in part, 2007-NMSC-002, 141 
N.M. 21, 150 P.3d 971. 

Appropriator can take only such water as he can 
beneficially use. Worley v. United States Borax & Chem. 
Corp., 1967-NMSC-129, 78 N.M. 112, 428 P.2d 651. 

Measure of right to appropriate water is actual benefi- 
cial use; that is, the amount of water necessary for effec- 
tive use for purpose to which it is put under particular 
circumstances of soil conditions, method of conveyance, 
topography and climate. State ex rel. Reynolds v. Mears, 
1974-NMSC-070, 86 N.M. 510, 525 P.2d 870. 

A city cannot take for storage a quantity of water greatly 
in excess of its current needs and sales to other water us- 
ers on the strength of mere speculation as to the demands 
of possible sales in the future. Such storage for possible 
future exchange is unreasonable and does not constitute a 
beneficial use, Jicarilla Apache Tribe v. Dinter States, 657 
F.2d 1126 (10th Cir, 1981). 

No one is entitled to receive water for a use not recog- 
nized as beneficial. Jicarilla Apache Tribe v. United States, 
657 F.2d 1126 (10th Cir. 1981). 

Excessive diversion is not beneficial use. — No 
matter how early a person's priority of appropriation may 
be, he is not entitled to receive more water than is neces- 
sary for his actual use. An excessive diversion of water, 
through waste, cannot be regarded as a diversion to bene- 
ficial use. Jicarilla Apache Tribe v, United States, 657 F.2d 
1126 (10th Cir, 1981). 

Intended future use. — The concept of beneficial use 
requires actual use for some purpose that is socially ac- 
cepted as beneficial. An intended future use is not suffi- 
cient to establish beneficial use if the water is not put to 
actual use within a reasonable span of time, State ex rel. 
Martinez v. McDermett, 1995-NMCA-060, 120 N.M. 827, 
901 P.2d 745. 

Diversion alone is not beneficial use. — There must 
be an ultimate, actual beneficial use of the water resulting 
from the diversion. State ex rel. Martinez v. McDermett, 
1995-NMCA-060, 120 N.M. 327, 901 P.2d 745, 

Mere diversion of water into a canal or ditch, without 
applying water to irrigating a crop or other valid use, does 
not satisfy the requirement of a beneficial use. State ex rel. 
Martinez v. McDermett, 1995-NMCA-060, 120 N.M. 327, 
901 P.2d 745. 

Preparatory use. — Running water over land with- 
out growing crops or irrigating native grasses may con- 
stitute a preparatory use of the water for a period of time, 
but doing so for a number of years can only be charac- 
terized as waste, State ex rel. Martinez v. McDermett, 
1995-NMCA-060, 120 N.M. 327, 901 P.2d 745, 

Diversion for irrigation. — Diversion of water into ir- 
rigation ditches or flooding the land with the diverted wa- 
ter does not, by itself, constitute irrigation for the purpose 
of establishing beneficial use; diversion for the purpose 
of irrigation contemplates that something will be grown. 
State ex rel. Martinez v. McDermett, 1995-NMCA-060, 120 
N.M. 327, 901 P.2d 745, 

When water is diverted for agricultural purposes, the 
vesting of water rights occurs when crops are cultivated 
and not when preparatory steps are taken in anticipa- 
tion of cultivation, State ex rel. Martinez v, McDermett, 
1995-NMCA-060, 120 N.M. 827, 901 P.2d 745. 

Water forfeited by nonuse. — Beneficial use is the 
basis, measure and limit of the right to use water in 
New Mexico, and unused water rights may be forfeited. 
United States ex rel. Acoma & Laguna Indian Pueblos 
v. Bluewater-Toltec Irrigation Dist., 580 F. Supp. 1434 
(D.N.M. 1984), aff'd, 806 F.2d 986 (10th Cir. 1986). 

Use must be reasonable. — Use of water must not 
only be beneficial to lands of appropriator, but it must 
also be reasonable in relation thereto. State ex rel. Erick- 
son v. McLean, 1957-NMSC-012, 62 N.M. 264, 308 P.2d 
983. 
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No matter how early a person's priority of appropriation 
may be, he is not entitled to receive more water than is 
necessary for his actual use, Excessive diversion of water 
through waste cannot be regarded as diversion to benefi- 
cial use. State ex rel, Erickson v. McLean, 1957-NMSC-012, 
62 N.M. 264, 308 P.2d 983; Jicarilla Apache Tribe v, United 
States, 657 F.2d 1126 (10th Cir. 1981), 

Generally regarding eminent domain. — In de- 
termining whether use would inure to benefit of general 
public or only a few individuals, the public use being fur- 
thered is not distribution of waters but the ultimate use 
of the water. The ultimate use of public waters in aid of 
coal mining is not a beneficial or public use so as to con- 
fer power of eminent domain for a right-of-way to divert 
such water. W.S. Ranch Co. v. Kaiser Steel Corp,, 888 F.2d 
257 (10th Cir. 1967), rev'd on ground that federal action 
should be stayed awaiting state decision, 391 U.S. 593, 88 
S, Ct. 1753, 20 L. Ed. 2d 835 (1968), 

Eminent domain proper where water storage and 
conveyance for beneficial uses. — Beneficial use is of 
primary importance, not the particular purpose (ultimate 
use) to which water is put. Beneficial uses would be impos- 
sible to accomplish without means to transport or convey 
water from its source to place of utilization. Thus out of 
necessity the right of eminent domain is provided (42-1- 
31 and 72-1-5 NMSA 1978) for storage and conveyance of 
water for beneficial uses, not for irrigation or domestic pur- 
poses alone, but for all beneficial uses. Kaiser Steel Corp. 
v. WS. Ranch Co., 1970-NMSC-0438, 81 N.M., 414, 467 P.2d 
986, superseded by statute, Santa Fe S. Ry., Inc. v. Baucis 
Ltd. Liab. Co,, 1998-NMCA-002, 124 N.M. 430, 952 P.2d 31. 

Liability for negligent use of water. — Beneficial 
use is the basis, measure and limit of right to use of wa- 
ter under this section, and when waters are willfully and 
negligently allowed to run on lands of others, liability at- 
taches. Holloway v. Evans, 1951-NMSC-082, 55 N.M. 601, 
238 P.2d 457. 

Lease of water by irrigation district is beneficial 
use. — Leasing or renting of water by irrigation dis- 
trict together with use thereof by lessee is beneficial use 
within requirement of this section, 1963-64 Op. Att'y Gen. 
No. 64-01. 

Remainder subject to further appropriation. 
— By limiting right to use of water to a "beneficial use," 
constitution: grants to appropriator only that quantity of 
water which is so applied, the remainder being subject to 
further appropriation for like purposes. 1915-16 Op. Att'y 
Gen. No. 15-1508. 

Water right forfeited by nonuse. — There is no 
power under New Mexico water law to acquire a water 
right and hold it without using it. Water right is a usu- 
fructuary right which can be forfeited by nonuse, 1963-64 
Op. Att'y Gen. No. 64-01. 
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State engineer to protect instream flows. — Nei- 
ther the New Mexico constitution nor statutes governing 
appropriation and use of surface water prohibit the state 
engineer from affording legal protection for instream 
flows for recreational, fish or wildlife, or ecological pur- 
poses, by conditioning approval of a transfer of an existing 
water right to an instream use on the installation of gaug- 
ing devices. 1998 Op. Att'y Gen, No, 98-01. 

Law reviews. — For comment, "Water Rights - Failure 
to Use - Forfeiture," see 6 Nat, Resources J. 127 (1966), 

For article, "Water Rights Problems in the Upper Rio 
Grande Watershed and Adjoining Areas," see 11 Nat. Re- 
sources J, 48 (1971). 

For note, "New Mexico's National Forests and the Im- 
plied Reservation Doctrine," see 16 Nat. Resources J. 975 
(1976). 

For article, "Water Law Problems of Solar Hydrogen 
Production," see 18 Nat. Resources J. 521 (1978), 

For comment, "Protection of the Means of Groundwater 
Diversion," see 20 Nat. Resources J, 625 (1980). 

For comment, "New Mexico's Mine Dewatering Act: 
The Search for Rehoboth," see 20 Nat. Resources J. 653 
(1980). 

For article, "Centralized Decisionmaking in the Admin- 
istration of Groundwater Rights: The Experience of Ari- 
zona, California and New Mexico and Suggestions for the 
Future," see 24 Nat. Resources J. 641 (1984). 

For article, "The Law of Prior Appropriation: Possible 
Lessons for Hawaii," see 25 Nat. Resources J., 911 (1985). 

For note, "Recent Developments in the El Paso/New 
Mexico Interstate Groundwater Controversy - The Consti- 
tutionality of New Mexico's New Municipality Water Plan- 
ning Statute," see 29 Nat. Resources J. 223 (1989). 

For note, "The Milagro Beanfield War Revisited in 
Ensenada Land & Water Ass'n y. Sleeper: Public Welfare 
Defies Transfer of Water Rights," see 29 Nat. Resources J. 
861 (1989). 

For note, "Contract for Nonbeneficial Use: New Mexico 
Water Law Is Drowned Out by Contract," see 32 Nat. Re- 
sources J. 149 (1992). 

For article, "So Much Conflict, Yet So Much in Common: 
Considering the Similarities between Western Water Law 
and the Endangered Species Act", see 44 Nat. Resources J. 
29 (2004). 

For article, "Water Transfer between North and South 
Carolina: An Option for Policy Reform", see 45 Nat. Re- 
sources J. 441 (2005). 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 78 Am. 
Jur, 2d Waters §§ 330 to 332. 

Measure and elements of damages for pollution of well 
or spring, 76 A.L.R.4th 629, 

93 C.J.S, Waters § 172. 


Sec. 4. [Drainage districts and systems.] 


The legislature is authorized to provide by law for the organization and operation of drainage 


districts and systems. 


Cross references. — For statutes implementing this 
section, see 73-6-1 to 73-6-44, 73-7-1 to 73-7-56, 73-8-1 to 
73-8-60 NMSA 1978. 

For irrigation districts, see 73-9-1 to 73-9-62, 73-10-1 to 
78-10-50, 73-11-1 to 73-11-55, 73-12-1 to 73-12-57, 73-13-1 
to 73-13-47 NMSA 1978. 


ANNOTATIONS 


Water rights law extends to all parties. — New 
Mexico constitution and statutory law and case law of fed- 
eral, territorial and New Mexico courts. govern acquisition 
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of water rights of all parties, including United States, 
state game commission of New Mexico and individual de- 
fendants. United States v. Ballard, 184 F. Supp. 1 (D.N.M. 
1960). 

"Drainage district" not required designation. — 
Nothing in this provision requires legislation pertaining 
to removal of excess water from surface of an area to re- 
fer to or designate authority for such water control as a 
"drainage district". Albuquerque Metro. Arroyo Flood Con- 
trol Auth. v. Swinburne, 1964-NMSC-206, 74 N.M. 487, 
394 P.2d 998. 
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Districts need not be corporations, — This pro- 
vision does not necessarily contemplate that drainage 
districts shall be corporations. In re Dexter-Greenfield 
Drainage Dist., 1915-NMSC-097, 21 N.M. 286, 154 P. 382. 

Drainage act constitutional. — New Mexico Drain- 
age Act (Laws 1912, ch. 84, presently compiled as 73-6-1 
NMSA 1978 et seq.) does not violate this section. In re 
Dexter-Greenfield Drainage Dist., 1915-NMSC-097, 21 
N.M. 286, 154 P. 382. 

Section apparently authorizes provisions for ace- 
quias. — The grant under this section seems to be ple- 
nary and to authorize the legislature to provide for drain- 
age districts, in such form as it in its discretion may adopt, 
and one form of such districts is the community acequia. 
1963-64 Op. Att'y Gen. No. 63-112. 

Am. Jur. 2d, A.L.R. and C.J.S. references. 
Jur. 2d Drains and Drainage Districts § 3 et seq. 

Scope and import of term "owner" in statute relating 
to formation of drainage district, 2 A.L.R. 791, 95 A.L.R. 
1085. 

Park property, use of, for construction of water supply 
system, 18 A.L.R. 1265, 63 A.L.R. 484, 144 A.L.R. 486. 

State's power to exact fee or require license for taking 
water from stream, 19 A.L.R. 649, 29 A.L.R. 1478. 
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Liability of drainage district for personal injuries, 33 
A.L.R, 77, 

Personal liability of officers of drainage districts for 
negligence of subordinates or employees causing damage 
to person or property, 61 A.L.R. 300. 

Constitutionality of statutes for formation or change of 
irrigation districts, 69 A.L.R. 285. 

Liability of irrigation district for damages, 69 A.L.R. 
1231, 160 A\L.R. 1165. 

Constitutionality and construction of statute which 
leaves to determination of private individuals boundar- 
ies of territory to be erected into water district, 70 A.L.R. 
1064. 

Estoppel of riparian’owner to complain of diversion of 
water by municipal corporation, 74 A.L.R. 1129. 

Discrimination between property within and that out- 
side municipality or other governmental district as to 
public service or utility rates, 4 A.L.R.2d 595. 

Relocation of easements (other than those originally 
arising by necessity); rights as between private parties, 
80 A.L.R.2d 748. 

28 C.J.S. Drains § 4. 


Sec. 5. [Appeals in matters relating to water rights. ] 


In any appeal to the district court from the decision, act or refusal to act of any state executive officer 
or body in matters relating to water rights, the proceeding upon appeal shall be de novo as cases origi- 
nally docketed in the district court unless otherwise provided by law. (As added November 7, 1967.) 


The 1967 amendment of Article XVI, which was pro- 
posed by S.J.R. No. 7 (Laws 1967) and was adopted at a 
special election held on November 7, 1967, by a vote of 
31,494 for and 19,571 against, added this section. 

Compiler's notes. — An amendment to Article XVI, 
which would have added a new section similar to this one, 
was proposed by H.J.R. No. 29\(Laws 1965) and submitted 
to the people at a special election held on September 28, 
1965.:It was defeated by a vote of 23,718 for and 35,924 
against, 


ANNOTATIONS 


Standard of review. — In appeals from the state en- 
gineer to the district court, the district court is limited to 
a de novo review of the issues decided by the state engi- 
neer. When the state engineer makes a summary determi- 
nation that water is not available for appropriation, the 
district court is limited to review of the issue of whether 
water is available for appropriation, but when the state 
engineer determines that water is available for appro- 
priation, the district court must consider each constituent 
issue of a water rights application. Lion's Gate Water v. 
D'Antonio, 2009-NMSC-057, 147 N.M. 528, 226 P.3d 622. 

Where the state engineer determined that no unappro- 
priated water was available for the applicant and rejected 
the applicant's application for a permit to appropriate wa- 
ter, the district court erred in determining that the district 
court had jurisdiction to hear all matters either presented 
to or which might have been presented to the state en- 
gineer. Lion's Gate Water v. D'Antonio, 2009-NMSC- 057, 
147 N.M. 523, 226 P.3d 622. 

Standard of review of decisions of the commis- 
sioners of acequias. — The standard of review in an 
appeal to the district court from a decision by the com- 
missioners of an acequia pursuant to 73-2-21 NMSA 1978, 
which permits the district court to set aside, reverse or 
remand the decision if the district court determines that 
the commissioners acted fraudulently, arbitrarily or 
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capriciously, or that the commissioners did not act in ac- 
cordance with law, does not violate N.M. Const., art, XVI, 
§ 5. Pena Blanca P'ship v. San Jose de Hernandez Cmty. 
Ditch, 2009-NMCA-016, 145 N.M. 555, 202 P.3d 814, cert. 
denied, 2009-NMCERT-001, 145 N.M.-655, 208 P.3d 870. 

Original proceeding in district court unconstitu- 
tional. — Proviso added to 75-2-15, 1953 Comp. in 1967 
(since deleted), stating that that section was to have no 
application to hearings relating to underground waters 
required to be held in district court, was unconstitutional 
as a violation of separation of powers doctrine of state 
constitution; statute was not validated by subsequent 
adoption of N.M. Const., art. XVI, § 1, since constitutional 
amendment concerned appeal to district court, whereas 
contemplated hearings were original proceedings in dis- 
trict court. Fellows v, Shultz, 1970-NMSC-071, 81 N.M. 
496, 469 P.2d 141. 

1967 amendment to 75-11-7, 1953 Comp. (since deleted), 
providing for district court review of state engineer's deci- 
sion, was unconstitutional in that it violated separation 
of powers doctrine of state constitution; statute was not 
validated by subsequent adoption of N.M. Const., art. XVI, 
§ 5, since that amendment specifically referred to "appeal" 
to district court, whereas the statute contemplated an 
original proceeding in district court without the require- 
ment of a prior decision, act or refusal to act by state en- 
gineer. Fellows v. Shultz, 1970-NMSC-071, 81 N.M. 496, 
469 P.2d 141. 

Court should have recited substance of its judg- 
ment, rather than merely affirming findings and decision 
of state engineer. Fort Sumner Irrigation Dist. v. Carlsbad 
Irrigation Dist., 1974-NMSC-082, 87 N.M. 149, 530 P.2d 948. 

Trial de novo afforded. — Where irrigation district 
appealed state engineer's findings and order approving 
transfer of certain water storage rights and at trial in dis- 
trict court evidence adduced at hearing before engineer 
was considered along with all additional relevant evidence 
desired by the parties, including witnesses, and no party 
was in any way foreclosed or limited in presentation of 
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evidence it possessed and wished to present, the proceed- For article, "Congressional Quantification of Indian Re- 
ings conformed to trial de novo mandated by this section, served Water Rights: A Definite Solution or a Mirage?," 
although court merely affirmed findings and order of state see 20 Nat. Resources J. 17 (1980). 
engineer. Fort Sumner Irrigation Dist. v. Carlsbad Irriga- For comment, "Protection of the Means of Groundwater 
tion Dist., 1974-NMSC-082, 87 N.M, 149, 580 P.2d 943, Diversion," see 20 Nat. Resources J. 625 (1980), 

Law reviews, — For article, "Constitutional Limita- Am. Jur, 2d, A.L.R. and C.J.S. references. — 78 Am. 
tions on the Exercise of Judicial Functions by Administra- Jur. 2d Waters §§ 256, 258. 
tive Agencies," see 7 Nat. Resources J. 599 (1967). 93 C.J.S. Waters § 204. 


For article, "Water Rights Problems in the Upper Rio 
Grande Watershed and Adjoining Areas," see 11 Nat. Re- 
sources J, 48 (1971). 


Sec. 6. [Water trust fund. ] 


A. The "water trust fund" is created in the state treasury to conserve and protect the water 
resources of New Mexico and to ensure that New Mexico has the water it needs for a strong and 
vibrant future. The purpose of the fund shall be to secure a supply of clean and safe water for New 
Mexico's residents. The fund shall consist of money appropriated, donated or otherwise accrued to 
the fund. Money in the fund shall be invested by the state investment officer as land grant perma- 
nent funds are invested, and there shall be strict accountability and oversight measures as pro- 
vided by the state investment council to ensure appropriate safety of and return on investments. 
Earnings from investment of the fund shall be credited to the fund. Money in the fund shall not 
revert or be expended for any purpose, but an annual distribution shall be made to the water proj- 
ect fund, which shall be used only to support critically needed projects that preserve and protect 
New Mexico's water supply and is in accordance with Subsection B of this section. 

B. On July 1, 2008 and each fiscal year thereafter, an annual distribution shall be made from 
the water trust fund pursuant to law, and that distribution shall then be appropriated by the legis- 
lature only for water projects consistent with a state water plan and as otherwise provided by law. 
(As added November 7, 2006.) 


Cross references, — For the water trust fund, see 72- held on November 6, 2006, by a vote of 312,764 for and 
4A-8 NMSA 1978, 163,136 against. 

For the water project fund, see 72-4A-9 NMSA 1978. Appropriations. — Laws 2007, ch. 28, § 11, of the Gen- 

Compiler's note. — H.J.R, 6 (Laws 2006), which pro- eral Appropriation Act of 2007 provides for the transfer of 
posed a new section to provide for a water trust fund to $15,000,000 from the general fund to the water trust fund 
NM const., art. 16, was adopted at the general election at the beginning of fiscal year 2008. 

Mines and Mining 

Sec. Sec. 
1. Inspector of mines. 2. Mining regulations; employment of children under 


fourteen. 


Sec. 1. [Inspector of mines. ] 


There shall be a state mine inspector who shall be appointed by the governor, by and with the 
advice and consent of the senate, for a term of four years, and whose duties and salary shall be 
as prescribed by law. The legislature may pass laws prescribing reasonable qualifications for the 
state mine inspector and deputy mine inspectors, and current legislative enactments prescribing 
such qualifications are declared to be in full force and effect. (As amended September 19, 1961.) 


The 1961 amendment, which was proposed by S.J.R. Cross references. — For applicability of federal Min- 
No, 23 (Laws 1961) and adopted at a special election ing Inspection Act (26 Stat. 1104) in New Mexico, see N.M. 
held on September 19, 1961, with a vote of 29,773 for and Const., art. XXII, § 3. 

20,745 against, substituted "a state mine inspector" for "an For legislation relating to state inspector of mines, see 
inspector of mines" in the first sentence and added the sec- Chapter 69, Articles 5 and 8 NMSA 1978. 


ond sentence, 
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ANNOTATIONS 58 C.J.S. Mines and Minerals § 237. 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 53A 
Am. Jur. 2d Mines and Minerals § 274 et seq. 


Sec. 2. [Mining regulations; employment of children under fourteen.] 


The legislature shall enact laws requiring the proper ventilation of mines, the construction and 
maintenance of escapement shafts or slopes, and the adoption and use of appliances necessary to 
protect the health and secure the safety of employees therein. No children under the age of four- 
teen years shall be employed in mines. 


Cross references. — For prohibition of certain mining that term is defined in 69-4-1 NMSA 1978 (repealed), and 
work by children under 18, see 50-6-5 NMSA 1978. therefore falls within prohibition of this section as to age of 
For Mining Safety Act, see 69-8-1 NMSA 1978 et seq. employment. 1957-58 Op. Att'y Gen. No. 58-204. 
See also Chapter 69, NMSA 1978 for related mining Am. Jur, 2d, A.L.R. and C.J.S. references. — 53A 
statutes. ' Am, Jur. 2d Mines and Minerals §§ 255, 256, 257, 260 et 
& seq.; 61 Am. Jur. 2d Plant and Job Safety - OSHA and 
ANNOTATIONS ... State Laws 8§ 23, 24, 131, 137, 138, | | 
Attempt to comply with constitutional mandate. Quarries, gravel pits and the like as nuisances, 47 
— Laws 1912, ch. 80 (repealed), was evidently an attempt A.L.R.2d 490. , OTK : 
to comply with this section's mandate. Melkusch v. Victor Pr ohibiting or regulating removal or exploitation of oil 
Am. Fuel.Co.. 1916-NMSC-007, 21 N.M. 396,155 P. 727 and gas, minerals, soil or other natural products within 
aie : SEE GRA icipal limits, 10 A.L.R.3d 1226. 
Type of employment subject to age requirement. arpa dt , seer e oy ; / . 
— It is apparent that the contemplated employment (sepa- 30 C.J,S. Employers’ Liability §§ 69, 70; 58 C.J.S. Mines 
rating mica near blasting area) is a mining operation as and Minerals § 229. 
e e @ 
Militia 
Sec. Sec. 
1. Composition, name and commander in chief of militia. 2. Organization, discipline and equipment of militia. 


Sec. 1. [Composition, name and commander in chief of militia. ] 


The militia of this state shall consist of all able-bodied male citizens between the ages of eigh- 
teen and forty-five, except such as are exempt by laws of the United States or of this state. The 
organized militia shall be called the "national guard of New Mexico," of which the governor shall 
be the commander in chief. 


Cross references. — For status of governor as com- Am. Jur. 2d, A.L.R. and C.J.S. references. — 53 Am. 
mander in chief of state military forces, see N.M, Const., Jur. 2d Military and Civil Defense §§ 3, 26, 34. 
art. V, § 4. Incompatibility of offices of judge and national guard of- 
Comparable provisions. — Idaho Const., art. XIV, § 1. ficer, 26 A.L.R. 148, 1382 A.L.R. 254, 147 A.L.R. 1419, 148 
Iowa Const., art. VI, § 1. A.L.R. 1899, 150 A.L.R. 1444, 
Utah Const., art. XV, §8§ 1, 2. Taxation for militia purposes as within constitutional 
Wyoming Const., art. XVII, § 1. prohibitions, 46 A.L.R. 723, 106 A.L.R. 906. 
Validity of governmental requirement of oath of alle- 
ANNOTATIONS giance or loyalty, 18 A.L.R.2d 268. 
Law reviews. — For article, "Survey of New Mexico Law, 6 C.J.S. Armed Services §§ 289, 291. 


1979-80: Administrative Law," see 11 N.M. L. Rev. 1 (1981). 


Sec. 2. [Organization, discipline and equipment of militia.] 


The legislature shall provide for the organization, discipline and equipment of the militia, which 
shall conform as nearly as practicable to the organization, discipline and equipment of the regular 
army of the United States, and shall provide for the maintenance thereof. 


Comparable provisions. — Idaho Const., art. XIV, § 2. Utah Const., art. XV, § 2, 
Iowa Const., art. VI, § 1. Wyoming Const., art. XVII, § 2. 
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ANNOTATIONS 


Meaning of section. — Constitution-makers did not 
say that legislature should organize the militia but man- 
dated them to provide for organization of militia, and leg- 
islature has declared its legislative policy of establishing a 
militia. State ex rel. Charlton v. French, 1940-NMSC-010, 
44 N.M. 169, 99 P.2d 715, 

Court-martial for felony not authorized absent 
war or public danger. — Section does not authorize 
legislature to provide that militiaman can be tried for 
felony by court-martial or military court when no state of 


AMENDMENTS 


Art. XIX, § 1 


of militia, calling out of militia (N.M. Const., art. V, § 4) 
and contracting debts to provide for public defense (N.M. 
Const., art. IX, § 7) are in pari materia. State ex rel. Charl- 
ton v. French, 1940-NMSC-010, 44 N.M, 169, 99 P.2d 715, 

Salary of adjutant-general. — Adjutant-general of 
the state holds two offices, one a civil office and the other 
brigadier-general of the national guard of the state, and 
when ordered to duty as national guard officer, he is en- 
titled to pay in both capacities. 1933-34 Op, Att'y Gen. 
No, 34-805. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 53 Am. 


Jur, 2d Military and Civil Defense § 26. 

Validity of governmental requirement of oath of alle- 
giance or loyalty, 18 A.L.R.2d 268. 

6 C.J.S. Armed Services § 288 et seq. 


war or public danger exists. State ex rel. Sage v, Montoya, 

1959-NMSC-029, 65 N.M. 416, 338 P.2d 1051. 
Provisions in pari materia, — Constitutional provi- 

sions concerning organization, discipline and equipment 


ARTICLE XIX 
Amendments 


Sec. Sec, 

1. Proposing and ratifying amendments. 4, Amendment of compact with United States. 
2. Constitutional conventions. 5. Repealed. 

3. Initiative restricted. 


Sec. 1. [Proposing and ratifying amendments. | 


An amendment or amendments to this constitution may be proposed in either house of the leg- 
islature at a regular session; and if a majority of all members elected to each of the two houses 
voting separately votes in favor thereof, the proposed amendment or amendments shall be entered 
on their respective journals with the yeas and nays thereon. 

An amendment or amendments may also be proposed by an independent commission estab- 
lished by law for that purpose, and the amendment or amendments shall be submitted to the leg- 
islature for its review in accordance with the provisions of this section. 

The secretary of state shall cause any such amendment or amendments to be published in 
at least one newspaper in every county of the state, where a newspaper is published once each 
week, for four consecutive weeks, in English and Spanish when newspapers in both of said lan- 
guages are published in such counties, the last publication to be not more than two weeks prior 
to the election at which time said amendment or amendments shall be submitted to the elec- 
tors of the state for their approval or rejection; and shall further provide notice of the content 
and purpose of legislatively approved constitutional amendments in both English and Spanish 
to inform electors about the amendments in the time and manner provided by law. The secre- 
tary of state shall also make reasonable efforts to provide notice of the content and purpose 
of legislatively approved constitutional amendments in indigenous languages and to minor- 
ity language groups to inform electors about the amendments. Amendments approved by the 
legislature shall be voted upon at the next regular election held after the adjournment of that 
legislature or at a special election to be held not less than six months after the adjournment 
of that legislature, at such time and in such manner as the legislature may by law provide. An 
amendment that is ratified by a majority of the electors voting on the amendment shall become 
part of this constitution. 

If two or more amendments are initiated by the legislature, they shall be so submitted as to 
enable the electors to vote on each of them separately. Amendments initiated by an independent 
commission created by law for that purpose may be submitted to the legislature separately or as 
a single ballot question, and any such commission-initiated amendments that are not substan- 
tially altered by the legislature may be submitted to the electors in the separate or single ballot 
question form recommended by the commission. No amendment shall restrict the rights created 
by Sections One and Three of Article VII hereof, on elective franchise, and Sections Eight and Ten 
of Article XII hereof, on education, unless it be proposed by vote of three-fourths of the members 
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CONSTITUTION OF THE STATE OF NEW MEXICO 


| Art. XIX, § 1 


elected to each house and be ratified by a vote of the people of this state in an election at which at 
least three-fourths of the electors voting on the amendment vote in favor of that amendment. (As 
amended November 7, 1911 and November 5, 1996.) 


The 1996 amendment, which was proposed by H.J.R. 
No. 2 (Laws 1996) and adopted at the general election 
held November 5, 1996, by a vote of 294,328 for and 
166,415 against, added the second paragraph and divided 
the former last paragraph and rewrote those provisions. 

The 1911 amendment, which was proposed by con- 
gress as part of the required amendment of Article XIX, 
and was incorporated in the congressional resolution of 
August 21, 1911 (37 Stat. 39), which provided for admis- 
sion of New Mexico as a state and stipulated that adop- 
tion of the amendment should be a prerequisite to ad- 
mission, was adopted by the people at the first election 
of state officers on November 7, 1911, by a vote of 34,897 
for and 22,831 against. The amendment added the re- 
quirement that notice of proposed amendments be pub- 
lished in both English and Spanish wherever possible, 
the provision for ratification at a special election and the 
three-fourths/two-thirds vote required for ratification 
of amendments to N.M. Const., art. VII, §§ 1 and 3, and 
art. XII, 8§ 8 and 10. The amendment changed to a ma- 
jority vote the former two-thirds vote of the legislature 
required to propose amendments for ratification and 
deleted a provision allowing a majority vote at limited 
times only, The amendment also deleted a requirement 
that amendments be ratified by vote of 40% of all votes 
cast at the election, statewide and in half of the coun- 
ties, and a limitation on the number of amendments to 
be submitted per election (3). 

Compiler's notes. — A proposal to amend this sec- 
tion, H.J.R. No. 16 (Laws 1965), was withdrawn by H.J.M. 
No. 15 (Laws 1966) due to defeat of proposed repeal of 
N.M. Const., art. XTX, § 5, at a special election held on 
September 28, 1965. 

Cross references. — For provision authorizing consti- 
tutional conventions, see N.M. Const., art, XIX, § 2. 

For statutory provisions relating to constitutional 
amendments, see 1-16-1 to 1-16-13 NMSA 1978, — 

Comparable provisions. — Idaho Const., art. XX, §§ 1, 2. 

Iowa Const., art, X, §§ 1, 2; amendment 22. 

Utah Const., art. XXIII, § 1. 

Wyoming Const., art. XX, §§ 1, 2. 


ANNOTATIONS 
I. GENERAL CONSIDERATION. 
II. PROPOSAL OF AMENDMENTS. 
III, PUBLICATION. 
IV. RATIFICATION. 
V. PROVISO. 


I, GENERAL CONSIDERATION, 


Amendment required to change purpose of En- 
abling Act land grants. — Enforcement of change in pur- 
pose of grants of land made by Enabling Act (June 20, 1910, 
36 Stat. 557, ch. 310; see Pamphlet 3) is prohibited with- 
out a constitutional amendment. State v. State Bd. of Fin., 
1929-NMSC-088, 34 N.M. 394, 281 P. 456; Bryant v. Board 
of Loan Comm'rs, 1922-NMSC-069, 28 N.M. 319, 211 P. 597. 

Office created by constitution may be abolished 
by adoption of amendment to constitution wherein 
provision creating office is repealed or the office otherwise 
eliminated. In re Thaxton, 1968-NMSC-014, 78 N.M. 668, 
437 P.2d 129. 

Office holder has no vested right in the office, nor does 
he hold by contract. In re Thaxton, 1968-NMSC-014,. 78 
N.M. 668, 487 P.2d 129. 

Amendment validating unconstitutional stat- 
ute, — Where constitutional amendment expressly or 
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impliedly ratifies or confirms unconstitutional statute, 
it validates statute provided validation does not impair 
contract obligations or vested rights. Fellows v. Shuliz, 
1970-NMSC-071, 81 N.M. 496, 469 P.2d 141. 

New Mexico Const., art. XIX, §§ 1 and 2 construed. 
— This section and N.M. Const., art, XIX, § 2, are of equal 
dignity. This section is not to be read as if Section 2 did 
not exist; neither is there reason to read into Section 2 the 
limitation of this section (relating to publication) not in- 
cluded within language of Section 2. Interpretation which 
gives complete effect to both sections is required. State ex 
rel, Constitutional Convention v. Evans, 1969-NMSC-139, 
80 N.M. 720, 460 P.2d 250. 

This section applies where one or more amendments to 
present constitution are being considered, but does not ap- 
ply where entirely new constitution is being weighed. State 
ex rel. Constitutional Convention v. Evans, 1969-NMSC-139, 
80 N.M. 720, 460 P.2d 250. 

This section clearly applies to amendments proposed in 
legislature, and N.M. Const., art. XIX, § 2, applies to revi- 
sions or amendments made by a convention called for that 
purpose. State ex rel. Constitutional Convention v. Evans, 
1969-NMSC-139, 80 N.M. 720, 460 P.2d 250. 

Amendments to be submitted separately. — 
Amendment entitled "Proposing to Amend Articles 6 and 
20 of the Constitution of New Mexico to Provide for Judi- 
cial Reform", approved by the voters on November 8, 1988, 
was not adopted unconstitutionally on the ground that 
it contained a number of independent proposals which 
should have been presented to the voters as separate 
amendments under this section. State ex rel. Chavez v. 
Vigil-Giron, 1988-NMSC-108, 108 N.M. 45, 766 P.2d 305. 

Although both prongs of the proposed amendment re- 
lated to an overarching theme of gambling, more was 
required to demonstrate a single object; the requirement 
of a rational linchpin joining the various elements of 
an amendment serves to prevent the linking of inde- 
pendent propositions simply by the selection of a suf- 
ficiently broad overarching theme. State ex rel. Clark v. 
State Canvassing Bd., 1995-NMSC-001, 119 N.M. 12, 
888 P.2d 458. 

The title of the proposed gambling amendment, while 
technically proper, exacerbated the problems inher- 
ent in the vice of logrolling, since the expression "and 
certain games of chance" did not alert the voter as to 
the nature or scope of the second prong of the amend- 
ment regarding video gaming; thus, the ballot language, 
while not defective in and of itself, reinforced the con- 
clusion that the amendment logrolled together two in- 
dependent objects by piggy-backing the passage of one 
on the popularity of the other. State ex rel, Clark v. State 
Canvassing Bd., 1995-NMSC-001, 119 N.M. 12, 888 
P.2d 458. ' 

Subject of constitutional amendments. — When 
the legislature acts to put a proposed constitutional 
amendment before the people, it does so pursuant to Arti- 
cle XIX, not Article IV. Therefore, its authority to consider 
the subject of constitutional amendments is not affected 
by the list of legislative topics in N.M. Const., art. IV, § 5B. 
State ex rel, Chavez v. Vigil-Giron, 1988-NMSC-103, 108 
N.M. 45, 766 P.2d 305. 

When legislature may introduce amendments. — 
The purpose and intent of the framers of the constitution 
was to limit introduction of amendments to regular as 
opposed to special sessions, rather than to limit amend- 
ments to odd-numbered rather than even-numbered years 
or to unrestricted rather than restricted regular sessions, 
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State ex rel, Chavez v, Vigil-Giron, 1988-NMSC-103, 108 
N.M. 45, 766 P.2d 305. 


II. PROPOSAL OF AMENDMENTS. 


Enrolled and engrossed resolution prevails over 
conflicting journal. — Where there is conflict between 
enrolled and engrossed resolution proposing constitu- 
tional amendment and the legislative journal, if that 
journal tends to show that resolution failed to receive 
number of votes required, the enrolled and engrossed 
resolution, properly authenticated, is to prevail over 
journal. Smith v. Lucero, 1917-NMSC-069, 23 N.M. 411, 
168 P. 709. 

Amendment proposals not subject to referendum. 
— Authority reposed in legislature to initiate constitu- 
tional amendments is different than its power to legislate 
and is not subject to referendum. Hutcheson v. Gonzales, 
1937-NMSC-047, 41 N.M. 474, 71 P.2d 140. 


III, PUBLICATION. 


Publication requirements found only in this sec- 
tion. — When legislature stated in 1-16-4 NMSA 1978 
that other questions to be ratified should have their full 
texts published "in accordance with the constitution of 
New Mexico," they referred necessarily to provision for 
publication in this section, as there is no other provision 
in constitution setting forth requirements for publica- 
tion. State ex rel. Constitutional Convention v. Evans, 
1969-NMSC-139, 80 N.M. 720, 460 P.2d 250. 

Mandamus action in supreme court to compel 
publication. — Supreme court had original jurisdiction 
at instance of individual voter to mandate secretary of 
state to publish proposed amendments to constitution. 
Hutcheson v. Gonzales, 1937-NMSC-047, 41 N.M. 474, 71 
P,2d 140. 


IV. RATIFICATION. 


Enactment ordering special election to ratify 
amendment not subject to referendum. Enact- 
ment calling for special election to approve or reject 
proposed amendments to constitution was not subject to 
referendum. Hutcheson v, Gonzales, 1937-NMSC-047, 41 
N,M. 474, 71 P.2d 140. 

Amendments are to be submitted to electorate 
throughout the state. State v. Perrault, 1929-NMSC-099, 
34 N.M. 438, 283 P, 902. 

Purpose of requirement that amendments. be 
voted on separately. — Purpose of requirement that two 
or more amendments shall be so submitted as to enable 
electors to vote on each separately is to avoid vice com- 
monly referred to as "logrolling" or "jockeying"; the par- 
ticular vice in "logrolling" (presentation of double proposi- 
tions to voters) lies in fact that such is inducive of fraud 
and it becomes uncertain whether either proposition could 
have been carried by vote had it been submitted singly. 
City of Raton v. Sproule, 1967-NMSC-141, 78 N.M. 138, 
429 P.2d 336. 

Requirement should be liberally construed. — 
Such constitutional provisions should receive a liberal 
rather than narrow or technical construction, especially 
where legislature obviously considered problem carefully 
and the matter has been submitted to the people. City 
of Raton v. Sproule, 1967-NMSC-141, 78 N.M. 138, 429 
P.2d 336. 

General submission valid if all changes germane 
to one object, — Constitutional amendment which em- 
braces several subjects or items of change will be upheld 
as valid and may be submitted to electorate as one general 
proposition if all subjects or items of change contained in 
amendment are germane to.one general object or purpose. 
City of Raton v. Sproule, 1967-NMSC-141, 78 N.M. 138, 
429 P.2d 336. 
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Oneness determination not readily overturned, 
— Courts should be reluctant to overturn legislative de- 
termination that proposed amendment will accomplish 
but one general object or purpose. City of Raton v. Sproule, 
1967-NMSC-141, 78 N.M., 138, 429 P.2d 336. 

Dual submissions upheld. — Where there is but 
one portion of a single section affected and the object or 
purpose of amendment is confined to manner in which 
municipal indebtedness is incurred, fact that two points 
of change are involved, that either might have been pre- 
sented to electorate separately and that there may be 
reasons why an elector might have desired one change 
and not the other are not in themselves sufficient to hold 
adoption of amendment invalid. City of Raton v. Sproule, 
1967-NMSC-141, 78 N.M. 138, 429 P.2d 336. 


V. PROVISO. 


"Electors voting in the whole state" construed. 
To construe "electors voting in the whole state" to mean all 
electors voting at the election, as distinguished from those 
voting on the particular amendment, would have effect of 
making the "unamendable section" even more unamend- 
able than would otherwise be true. To so hold would in ef- 
fect attribute to the convention, the United States congress 
and the ratifying electorate the intention of incorporating 
provisions which ostensibly provide for amendment while 
in fact making it impossible. State ex rel. Witt v. State Can- 
vassing Bd., 1968-NMSC-017, 78 N.M. 682, 487 P.2d 143. 

Requirement of two-thirds vote in every county 
violates "one person, one vote" rule. — Requirement 
of a two-thirds favorable vote in every county, when there 
is wide disparity in population among counties, must 
result in greatly disproportionate values to votes in dif- 
ferent counties. Where, as here, a vote in one county out- 
weighs 100 votes in another, the "one person, one vote" 
concept announced in Gray v. Sanders, 372 U.S, 368, 83 S. 
Ct. 801, 9 L. Ed..2d 821 (1963), certainly is not met. State 
ex rel, Witt v. State Canvassing Bd., 1968-NMSC-017, 78 
N.M, 682, 437 P.2d 148. 

To extent that a citizen's right to vote is debased, he 
is that much less a citizen. Fact that an individual lives 
here or there is not a legitimate reason for overweight- 
ing or diluting efficacy of his vote. The basic principle of 
representative government remains, and must remain, 
unchanged - the weight of a citizen's vote cannot be made 
to depend on where he lives. Reynolds v. Sims, 377 US. 
583, 84 S. Ct. 1862, 12 L. Ed. 2d 506 (1964); State ex rel. 
Witt v. State Canvassing Bd., 1968-NMSC-017, 78 N.M. 
682, 437 P.2d 143, 

Two-thirds vote requirement is invalid under 
fourteenth amendment. — There cannot be political 
equality under U.S. Const., amend. XIV, to exercise right of 
elective franchise provided in N.M. Const., art. VII, so long 
as N.M. Const., art. VII, § 3, and this section contain the 
restriction on amendment. State ex rel. Witt v. State Can- 
vassing Bd., 1968-NMSC-017; 78 N.M. 682, 437 P.2d 143. 

Amendment ratified by three-fourths vote held ad- 
opted. — Requirement of two-thirds vote in each county 
being. unconstitutional, and demand of ratification by 
"at least three-fourths of the electors voting in the whole 
state" having been met, adoption of constitutional amend- 
ment submitted as Amendment No. 7 at election held on 
November 7, 1967, was accomplished; it should be certified 
as having been ratified. State ex rel. Witt v. State Canvass- 
ing Bd,, 1968-NMSC-017, 78 N.M. 682, 437 P.2d 143. 

Amendments that do not restrict the rights cre- 
ated in N.M. Const., art. VII, § 1 require only a sim- 
ple majority of the popular vote for ratification. 
— The 1996 amendment to Article XIX, Section 1 effec- 
tuated a deliberate refinement of the three-fourths re- 
quirement for amending Sections 1 and 3 of Article VII 
of the New Mexico constitution, and although Section 1 
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of Article XIX continues to protect against amendments 
that would restrict the voting rights of any non-English 
speaking minority who is otherwise qualified to vote, un- 
der the controlling language of this constitutional provi- 
sion, amendments to Sections 1 and 3 of Article VII that 
expand the right to vote or make other changes to general 
voter qualifications that do not restrict the elective fran- 
chise require only a simple majority of the vote to become 
part of the New Mexico constitution. State ex rel. League 
of Women Voters v. Advisory Comm., 2017-NMSC-025. 

Amendments did not restrict the voting rights 
created in N.M. Const., art. VII, § 1.— Where the 2008, 
2010, and 2014 amendments to N.M. Const., art. VII, § 1 
received 74.48 percent, 56.92 percent, and 57.68 percent 
of the votes, respectively, and where petitioner sought a 
writ of mandamus directing respondent to effectuate the 
compilation of the three constitutional amendments, the 
supreme court held that these amendments were duly rat- 
ified and therefore should have been compiled into the con- 
stitution, because under the controlling language of N.M. 
Const., art. XIX, § 1, such elections did not restrict the vot- 
ing rights created in Section 1 of Article VII, and thus re- 
quired only a simple majority, rather than a three-fourths 
super-majority, of the votes cast. State ex rel. League of 
Women Voters v. Advisory Comm., 2017-NMSC-025, 

"Amendment" construed. — All proposals which 
would effect a change in constitution, add to or take away 
from it, are amendments thereof, and "amendment" in- 
cludes repeal of part of constitution so that such a pro- 
posal must be adopted at a regular session of fegislature. 
1941-42 Op. Att'y Gen. No. 42-4111. 

Meaning of "published". — In order to insure that 
material is "published" in the newspaper and not merely 
"distributed" therein, it should be published either as part 
of a regular section of newspaper or as a separate section 
containing running head of newspaper, date of publica- 
tion and some designation to indicate that it is a section 
of that day's newspaper. 1969 Op. Att'y Gen. No, 69-125. 

Insert not proper. — Publication of proposed constitu- 
tion and proclamation in form of an insert would be sub- 
ject to legal attacks. 1969 Op. Att'y Gen. No, 69-125. 

Amendment of entire article. — This section does 
not forbid submission to people by constitutional con- 
vention of an entire article on amendments as a single 
amendment. 1969 Op. Att'y Gen. No. 69-118. 

No power to withdraw ratification. — State can 
repeal or amend a constitutional amendment in manner 
specified in this article, but where state has once ratified 
an amendment it has no power thereafter to withdraw 
such ratification. 1975 Op. Att'y Gen. No. 75-16. 

Proviso applied. — In order to carry, an absentee 
voter amendment to constitution must have at least 
three-fourths of electors.in the whole state vote for it and 
at least two-thirds of those voting in each county must 
vote for it, so that a majority of votes cast is insufficient. 


CONSTITUTION OF THE STATE OF NEW MEXICO 


Art. XIX, § 2 


Amendments to be proposed at regular sessions. 
— Constitutional amendments may be proposed only at 
regular sessions of legislature convened pursuant to re- 
quirements of N.M. Const., art. IV, § 5. 1951-52 Op. Att'y 
Gen. No. 51-5398, 

Framers of constitution meant for amendments to be — 
proposed in regular sessions as they had defined that 
term in N.M. Const., art. IV, § 5; namely, during the year 
next after each general election. 1969 Op. Att'y Gen. 
No. 69-151. 

Proposals during even-numbered years. — This 
section provides that any amendment may be proposed at 
any regular legislative session. On the other hand, N.M. 
Const., art. IV, § 5, provides that.every regular session 
convening during even-numbered years shall consider 
only the three subjects enumerated therein. Limitation 
contained in N.M. Const., art. IV, § 5, being the later 
amendment, must control, 1965 Op, Att'y Gen. No. 65-212. 

Law reviews. — For note, "Procedural Problems in 
Amending New Mexico's Constitution," see 4 Nat. Re- 
sources J, 151 (1964). 

For student symposium, "Constitutional Revision - Con- 
stitutional Amendment Process," see 9 Nat. Resources J. 
422 (1969). 

For comment, "The Last Bastion Crumbles: All Property 
Restrictions on Franchise Are Unconstitutional," see 1 
N.M. L. Rev. 403 (1971). ' ’ 

For 1984-88 survey of New Mexico administrative law, 
19 N.M. L. Rev. 575 (1990). :' 

For article, "The Citizen's Initiative Petition to Amend 
State Constitutions: A Concept Whose Time Has Passed, 
or a Vigorous Component of Participatory Democracy at 
the State Level?", see 28 N.M. L. Rev, 227 (1998). 

For note, "Indirect Funding of Sectarian Schools: 
A Discussion of the Constitutionality of State School 
Voucher Programs Under Federal and New Mexico Law 
After Zelman vy. Simmons-Harris," see 34 N.M. L. Rev. 
194 (2004). 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 16 Am. 
Jur. 2d Constitutional Law §§ 29 to 57. 

Construction of requirement that proposed constitu- 
tional amendment be entered in journal, 6 A.L.R. 1227, 
41 A.L.R. 640. 

Implied repeal of existing law by constitutional amend- 
ment, 36 A.L.R. 1456. 

Proposition submitted as covering more than- one 
amendment, 94 A.L.R. 1510. 

Basis for computing majority essential to the adoption 
of a constitutional or other special proposition po 
to voters, 1381 A.L.R, 1382. 

Injunctive relief against submission of eonatitutional 
amendment, statute, municipal charter or municipal ordi- 
nance, on ground that proposed action would ne unconsti- 
tutional, 19 A.L.R.2d 519. 

16 C.J.S. Constitutional Law 8§ 6 to 14. 


1937-38 Op. Att'y Gen, No, 37-1760. 


Sec. 2. [Constitutional conventions. | 


Whenever the legislature, by a two-thirds vote of the members elected to each house, deems it 
necessary to call a convention to revise or amend this constitution, they shall submit the ques- 
tion of calling such convention to the electors at the next general election, and if a majority of 
all the electors voting on such questions at said election in the state votes in favor of calling a 
convention, the legislature shall, at the next session, provide by law for calling the same, Such 
convention shall consist of at least as many Gelee aah as there are members of the house of rep- 
resentatives. — 

Revisions or amendments proposed by a re at ae convention shall be Hii yee to the vot- 
ers of the state at an election held on a date set by the convention. The revisions or amendments 
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AMENDMENTS 


Art. XIX, § 2 


proposed by the convention may be submitted in whole or in part, or with alternatives, as deter- 
mined by the convention. If a majority vote favors a proposal or alternative, it is adopted and be- 
comes effective thirty days after the certification of the election returns unless otherwise provided 
by the convention. (As amended November 7, 1911 and November 5, 1996.) 


The 1996 amendment, which was proposed by H.J.R, 
No. 2 (Laws 1996) and adopted at the general election 
held November 5, 1996, by a vote of 294,328 for and 
166,415 against, rewrote the existing language and added 
the second paragraph. 

The 1911 amendment, which was proposed by con- 
gress as part of the required amendment of Article XIX 
and was incorporated in the congressional resolution of 
August 21, 1911 (37 Stat. 39) which provided for admis- 
sion of New Mexico as a state and stipulated that adop- 
tion of the amendment should be a prerequisite to ad- 
mission, was adopted by the people at the first election 
of state officers on November 7, 1911, by a vote of 34,897 
for and 22,831 against. The amendment inserted "on such 
question" following "electors voting" near the end of the 
first sentence and deleted a requirement that the calling 
of a convention be approved by a majority of electors vot- 
ing in at least half of the counties. 

Compiler's notes. — Laws 1969, ch. 134, called a 
constitutional convention for the purpose of considering, 
revising or amending the constitution. The convention 
drafted a proposed new constitution which was submitted 
to the people at a special election held on December 9, 
1969, It was defeated by a vote of 59, 695 for and 63,331 
against. 

Cross references. — For provision regarding constitu- 
tional amendments, see N.M. Const., art. XIX, § 1. 

Comparable provisions. — Idaho Const., art. XX, 
§§ 3, 4. 

Iowa Const., art. X, § 3. 

Utah Const., art. XXIII, §§ 2, 3. 

Wyoming Const., art. XX, §§ 3, 4. 


ANNOTATIONS 


New Mexico Const., art. XTX, §§ 1 and 2 construed. 
— This section and N.M. Const., art. XIX, § 2, are of equal 
dignity. This section is not to be read as if Section 2 did 
not exist; neither is there reason to read into Section 2 the 
limitation of this section (relating to publication) not in- 
cluded within language of Section 2, Interpretation which 
gives complete effect to both sections is required. State ex 
rel. Constitutional Convention v. Evans, 1969-NMSC-139, 
80 N.M. 720, 460 P.2d 250. 

This section applies where one or more amendments 
to present constitution are being considered, but does 
not apply where entirely new constitution is being 
weighed. State ex rel. Constitutional Convention v. Evans, 
1969-NMSC-139, 80 N.M. 720, 460 P.2d 250. 

This section clearly applies to amendments proposed in 
legislature, and N.M. Const., art. XIX, § 2, applies to revi- 
sions or amendments made by a convention called for that 
purpose. State ex rel. Constitutional Convention v. Evans, 
1969-NMSC-139, 80 N.M. 720, 460 P.2d 250. 

Question of holding convention must be submit- 
ted to electorate throughout state. State v. Perrault, 
1929-NMSC-099, 34 N.M. 438, 283 P, 902. 

Publication requirements found in N.M. Const., 
art XIX, § 1, — Statement in 1-16-4 NMSA 1978 that 
questions to be ratified should have their full texts pub- 
_ lished "in accordance with the constitution of New. Mex- 
ico" refers necessarily to provision for publication in 
N.M. Const., art. XIX, § 1, as there is no other provision 
in constitution setting forth requirements for publication. 
Therefore, compliance with publication provisions of N.M. 
Const., art. XIX, § 1, is required when question of adoption 
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of new constitution is published. State ex rel. Constitu- 
tional Convention v. Evans, 1969-NMSC-139, 80 N.M. 720, 
460 P.2d 250. 

Convention cannot legislate. — Purpose of calling 
convention is to "revise or amend" existing constitution - 
not to legislate; neither is convention given powers beyond 
those incident to its own conduct and performance of its 
duties and function. Where legislature has made neces- 
sary provision, appropriated money and provided for its 
expenditure, there is no area in which convention could 
properly exercise powers outside those mentioned in this 
section. State ex rel. Constitutional Convention v,. Evans, 
1969-NMSC-139, 80 N.M. 720, 460 P.2d 250. 

Convention may prescribe method of presenting 
product to voters. — Absent any constitutional or statu- 
tory directive on subject either at federal or state level, 
constitutional convention is free to prescribe method of 
presentation to voters as it sees fit. 1969 Op. Att'y Gen. 
No, 69-64. 

Authors of New Mexico constitution and the United 
States congress concurred in not imposing restrictions on 
how convention "packages" its end product. 1969 Op. Att'y 
Gen. No, 69-64. 

Convention may present new constitution in sep- 
arate proposals. — Under this section, constitutional 
convention can submit new constitution to electorate in 
such a manner that voters will vote for or against sepa- 
rately presented proposals. 1969 Op. Att'y Gen. No. 69-105. 

Convention may present both new constitution 
and amendments to old. — There are no legal obstacles 
to convention adopting and presenting to people an entire 
new constitution for acceptance or rejection and at same 
time presenting the article on amendments separately for 
acceptance or rejection as an amendment to present con- 
stitution. 1969 Op, Att'y Gen. No. 69-118. 

Convention may present single proposition 
amending entire article. — Constitution does not for- 
bid submission to people by convention of entire article on 
amendments as single amendment. 1969 Op. Att'y Gen. 
No. 69-118, 

Legality of alternative contradictory provisions 
doubtful. — There is doubt as to legality of submitting 
constitution to electorate in such manner that voter will 
be allowed to approve either of two alternative contra- 
dictory provisions on certain issues. 1969 Op. Att'y Gen. 
No, 69-105. 

Election for delegate required. — Even in county or 
legislative district where only one candidate filed for office 
of delegate to constitutional convention, election must be 
held. 1969 Op. Att'y Gen. No. 69-40. 

No intent to disqualify public officers. — Legisla- 
ture in calling constitutional convention intended that 
holding of public office not be, insofar as possible, a dis- 
qualification for position of delegate to convention. 1969 
Op. Att'y Gen. No. 69-35. 

Position of delegate is full-time, elective position 
for continuous period with specified duties which will pre- 
sumably be carried out during both normal working and 
evening hours, 1969 Op. Att'y Gen. No, 69-35. 

Unlawful for delegate to receive regular salary as 
elected official. — It would be unlawful for an elected of- 
ficial to continue to receive his salary while serving as del- 
egate since individual holding office of county assessor or 
any other full-time, elective office, is physically incapable 
of performing duties of that office and those of delegate to 
convention at same time. 1969 Op. Att'y Gen. No. 69-35. 
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It would be contrary to law to pay salary to faculty 
member during time he is serving as a delegate to conven- 
tion if his duties as delegate make it impossible for him 
to perform duties for which salary is paid. 1969 Op. Att'y 
Gen. No. 69-111. 

Convention delegate and assessor incompatible 
positions. — In serving as delegate to constitutional con- 
vention, a county assessor would be holding incompatible 
positions and would be subject to suspension or removal 
under provisions of 10-3-1 NMSA 1978. 1969 Op. Att'y 
Gen. No. 69-35. 

Campaigning during duty hours illegal. — Use 
by elected official of duty hours to campaign for office of 
delegate to constitutional convention during six weeks be- 
tween filing for position and election of delegates would be 
illegal. 1969 Op. Att'y Gen. No. 69-35. 

Convention officers not employees within mean- 
ing of retirement law. — Officers of constitutional con- 
vention who are compensated are not considered employ- 
ees of an affiliated public employer within meaning of law 
providing for retirement of public officers and employees 
(10-11-1 NMSA 1978 et seq.). 1969 Op. Att'y Gen. No. 69- 
90, 

Delegates' privileges and immunities. — Ratio- 
nale for the privileges given legislators in N.M. Const., 
art. IV, § 18, should be applied to delegates to constitu- 
tional convention. Accordingly, delegates have privileges 
and immunities similar to those of legislators, but they 
are less well defined and may not have the same broad 
scope as those granted to legislators. 1969 Op. Att'y Gen. 
No. 69-83. 

Privileges which should be applied to members of 
constitutional convention are: (1) freedom from harass- 
ment of misdemeanor prosecutions during term of con- 
vention; and (2) privilege to debate issues without fear 
of suits for defamation;. however, the latter privilege 
should be characterized as "qualified," protecting only 
utterances made without actual malice. 1969 Op. Att'y 
Gen. No. 69-83. 

Provisions of existing constitution must be com- 
plied with in order for amendment or revision of that 
constitution to be effective. Thus, constitutional conven- 
tion is bound by procedural provisions of existing New 
Mexico constitution. 1969 Op. Att'y Gen. No. 69-105. 

Nature of constitutional convention. — Constitu- 
tional convention is constitutional entity created by peo- 
ple separate and apart from ordinary functions of state 
government. 1969 Op. Att'y Gen. No. 69-90. 


Sec. 3. [Initiative restricted. | 


CONSTITUTION OF THE STATE OF NEW MEXICO 


Art. XIX, § 3 


Convention is responsible to people of state directly and 
not to legislature. 1969 Op. Att'y Gen. No. 69-82. 

Legislative authority over convention is limited 
to providing "for calling the same". 1969 Op. Att'y Gen. 
No. 69-82. 

No advance restrictions. Legislature cannot, or 
ought not to be permitted to, restrict constitutional con- 
vention in advance. 1969 Op. Att'y Gen. No. 69-82, 

Legislative restrictions not ratified. — Since Laws 
1969, ch, 134 (calling for a constitutional convention), was 
enacted pursuant to provisions of this section (that is, 
subsequent to vote of people in favor of convention), it can- 
not be argued that the people directly or indirectly rati- 
fied restrictions placed on convention by statute. 1969 Op. 
Att'y Gen. No. 69-82. 

Convention has full control of all its proceedings. 
— Thus, convention need not follow Laws 1969, ch. 134, 
§ 17(A), providing that convention be called to order by 
governor and immediately proceed to elect a president 
and other officers, 1969 Op. Att'y Gen. No. 69-82. 

Limitation on money sole restriction of time. — 
The only restriction of time placed on eonstitutional con- 
vention results from a limitation on money since a con- 
vention may not appropriate itself money. 1969 Op. Att'y 
Gen. No. 69-82. 

Constitution and "call" of convention are binding 
on convention to extent they deal with questions being 
considered. 1969 Op. Att'y Gen. No. 69-105. 

Law reviews. — For note, "Procedural Problems in 
Amending New Mexico's Constitution," see 4 Nat. Re- 
sources J. 151 (1964). 

For student symposium, "Constitutional Revision - Con- 
stitutional Amendment Process," see 9 Nat. Resources J. 
422 (1969). 

For student symposium, "Constitutional Revision - In- 
dians in the New Mexico Constitution," see 9 Nat. Re- 
sources J. 466 (1969). 

For article, "The Citizen's Initiative Petition to Amend 
State Constitutions: A Concept Whose Time Has Passed, 
or a Vigorous Component of Participatory Democracy at 
the State Level?", see 28 N.M. L, Rey. 227 (1998). 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 16 Am. 
Jur. 2d Constitutional Law §§ 35 to 37. 

Repeal of constitutional provision or amendment, 36 
A.L.R. 1456. 

Power of state legislature to limit the powers of a:state 
constitutional convention, 158 A.L.R. 512. 

16 C.J.S. Constitutional Law 8§ 8, 9. 


If this constitution be in any way so amended as to allow laws to be enacted by direct vote of the 
electors the laws which may be so enacted shall be only such as might be enacted by the legisla- 
ture under the provisions of this constitution. (As amended November 7, 1911.) 


1911 amendment. — As originally adopted, this sec- 
tion read as does the present text, but it was included in 
the required amendment of this article which was pro- 
posed by congress and incorporated in the congressional 
resolution of August 21, 1911 (37 Stat. 39), providing for 
admission of New Mexico as a state, which stipulated that 
adoption of the amendment should be a prerequisite to 
admission, It was adopted by the people at the first elec- 
tion of state officers on November 7, 1911, by a vote of 
34,897 for and 22,831 against. 


ANNOTATIONS 


Law reviews. — For student symposium, "Constitu- 
tional Revision - Constitutional Amendment Process," see 
9 Nat. Resources J. 422 (1969). 


534 


For article, "The Citizen's Initiative Petition to Amend 
State Constitutions: A Concept Whose Time Has’Passed, 
or a Vigorous Component of Participatory Democracy at 
the State Level?", see 28 N.M. L. Rev. 227 (1998). 

Am. Jur. 2d, ALR. and C.J.S. references. — 42 Am. 
Jur. 2d Initiative and Referendum § 13. 

Initiative petition, amendment proposed by, 62 A:L.R. 
1350. 

Number of amendments that may be submitted under 
initiative and referendum clause, 62 A.L.R. 1350. 

Proposition submitted to people as covering one or more 
than one proposed constitutional amendment, 94 A.L.R. 
1510. 

82 C.J.S. Statutes § 118. 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved, 


Art. XX, § 4 MISCELLANEOUS Art, XX, § 1 


Sec. 4. [Amendment of compact with United States.] 


When the United States shall consent thereto, the legislature, by a majority vote of the mem- 
bers in each house, may submit to the people the question of amending any provision of Article 
XXI of this constitution on compact with the United States to the extent allowed by the act of 
congress permitting the same, and if a majority of the qualified electors who vote upon any such 
amendment shall vote in favor thereof the said article shall be thereby amended accordingly. (As 
amended November 7, 1911.) 


1911 amendment. — As originally adopted, this sec- Cross references. — For consent of congress necessary 
tion read as does the present text, but it was included in to amendment of compact, see N.M. Const., art. XX], § 10. 
the required amendment of this article which was pro- 
posed by congress and incorporated in the congressional ANNOTATIONS 


resolution of August 21, 1911 (37 Stat. 39), providing for Law reviews. — For note, "Procedural Problems in 
admission of New Mexico as a state, which stipulated that Amending New Mexico's Conatitution2 wedmy Nake Re- 
adoption of the amendment should be a prerequisite to sources J. 151 (1964). , 
admission, It was adopted by the people at the first elec- For student symposium, "Constitutional Revision - In- 
tion of the state officers on November 7, 1911, by a vote of dintia dh ihe Neat Metite! Cansttiitedi" Beale ‘Nate Re 
34,897 for and 22,831 against. sources J. 466 (1969). , 


Sec. 5. [Repealed.] 


Repeals. — The repeal of this section, prohibiting re- the general election held November 5, 1996, by a vote of 
vision of Section 1 of Article 19 of the Constitution, was 294,328 for and 166,415 against. 
proposed by H.J.R. No. 2 (Laws 1996) and was adopted at 


ARTICLE XX 


e 
Miscellaneous 

Sec. ; Sec. 
1. Oath of officer. 13. Sacramental wines, 
2. Tenure of office. 14, Public officers barred from using railroad passes. 
3. Date terms of office begin. 15. Penitentiary to be reformatory and industrial school; 
4, Vacancies in offices of district attorney or county com- labor by inmates, 

missioner. 16, Railroad's liability to employees. 
5. Interim appointments. 17. Repealed. 
6. Date of general elections. 18. Leasing of convict labor prohibited. 
7. Canvass of returns for officers elected by more than 19, Hight-hour day in public employment. 

one county. 20. Waiver of indictment; proceedings on information. 
8. First national election. 21. Pollution control. 
9. State officers limited to salaries. ; 22. Public employees and educational retirement systems 
10. Child labor. trust funds; expenditures and encumbrances pro- 
11, Women as public officers. hibited; administration; vesting of property rights, 


12, Publication of laws in English and Spanish, 


Sec. 1. [Oath of officer.] 


Every person elected or appointed to any office shall, before entering upon his duties, take and 
subscribe to an oath or affirmation that he will support the constitution of the United States and 
the constitution and laws of this state, and that he will faithfully and impartially discharge the 
duties of his office to the best of his ability. 


Comparable provisions. — Utah Const., art. IV, § 10. Assistant attorneys general need not be formally 
Wyoming Const., art. VI, § 20. sworn in. — This section does not require assistant at- 
torneys general appointed at the pleasure of the attorney 

_ ANNOTATIONS general pursuant to 8-5-5 NMSA 1978 to undergo the same 


formal swearing-in ceremony as the attorney general or 


Hiffess offallirs 10. walks ebb. 5 mere appaintne py or other public official. State v. Koehler, 1981-NMSC-060, 96 


election of an official, without his qualification, will not oust 
incumbent from office; to do so he must take an oath and N.M, 293, 629 P.2d 1222. f b f 1S | 

give bond where required. Bowman Bank & Trust Co. v. Oath not required for members of continuing 
First Nat'l Bank, 1914-NMSC-014, 18 N.M. 589, 139 P. 148. board. — Nothing in this constitutional provision or 
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elsewhere requires members of a continuing board to sub- 
scribe to new oaths every time board is reconstituted ei- 
ther by appointment or election. 1957-58 Op. Att'y Gen. 
No. 58-210. 

There is no legal objection to taking oath on Sun- 
day. 1966 Op. Att'y Gen. No. 66-126. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 63A 
Am. Jur. 2d Public Officers and Employees 8§ 4, 131 to 
132. 


Sec. 2. [Tenure of office. ] 


CONSTITUTION OF THE STATE OF NEW MEXICO 


Art. XX, § 2 


Member of grand or petit jury as officer within consti- 
tutional or statutory provisions in relation to oath or af- 
firmation, 118 A.L.R. 1098. 

Constitutional, statutory or charter provision as to time 
of taking oath of office and giving official bond as manda- 
tory or directory, 158 A.L.R. 639. 

Validity of governmental requirement of oath of alle- 
giance or loyalty, 18 A.L.R.2d 268, 

67 C.J.S, Officers and Public Employees § 46. 


Every officer, unless removed, shall hold his office until his successor has duly qualified. 


Cross references. — For succession in county or pre- 
cinct office, see 10-3-3 NMSA 1978. 

For succession of officers of boards of regents for state 
colleges and universities, see 21-7-5 NMSA 1978. 


ANNOTATIONS 


Appointed county clerk to serve until successor 
elected, — A county clerk appointed to the office upon 
the resignation of the elected clerk is to serve as county 
clerk until a successor clerk is elected by the county 
voters and duly qualified according to law. State ex rel. 
Walker v. Dilley, 1974-NMSC-090, 86 N.M. 796, 528 P.2d 
209. 

Replacement of regents appointed to fill vacan- 
cies, — Even though the terms of regents who were ap- 
pointed to fill vacancies had expired at the end of the 
terms of their predecessors, they were authorized to re- 
main in office until their successors were appointed by 
the governor by and with the consent of the senate and 
they could not be summarily removed. Denish v. Johnson, 
1996-NMSC-005, 121 N.M. 280, 910 P.2d 914. 

Treasurer of the board of regents of New Mexico 
state university may continue functioning in that ca- 
pacity after a new board is appointed, until his succes- 
sor is elected by the new board and is qualified by filing 
the proper bond. Bowman Bank & Trust Co. v, First Nat'l 
Bank, 1914-NMSC-014, 18 N.M. 589, 139 P, 148, 

"Removal" contemplates statutory removals, and 
trial court was without power to oust officer where no suc- 
cessor had qualified. Haymaker v, State ex rel. McCain, 
1917-NMSC-005, 22 N.M. 400, 163 P, 248. 

Proper to suspend pending removal investiga- 
tion, — Law (10-4-20 and 10-4-25 NMSA 1978) which 
confers upon district courts power to suspend public of- 
ficial pending investigation of an accusation looking to 
his removal does not violate this section. State ex rel. 
Harvey v. Medler, 1914-NMSC-055, 19 N.M. 252, 142 
P, 376, 

Proper removal by governor conclusive on court. 
— If power of removal is vested in governor and he assigns 
a constitutional cause for removal, his action is conclusive 
on court. State ex rel, Ulrick v, Sanchez, 1926-NMSC-060, 
32 N.M. 265, 255 P. 1077. 

Notice and hearing not prerequisites to removal 
unless specifically provided. — Where no provision of 
constitution or statute law requires that notice and hear- 
ing be given before removal can be made, neither notice 
nor hearing is a necessary condition precedent to a valid 
removal. State ex rel. Ulrick v. Sanchez, 1926-NMSC-060, 
32 N.M. 265, 255 P.'1077. 

Incumbent holds over until successor qualifies. 
— This section continues incumbent in office beyond 
his term until his successor has duly qualified. State ex 
rel. Rives v. Herring, 1953-NMSC-086, 57 N.M. 600, 261 
P.2d 442. o 
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Expiration of term does not produce vacancy 
which may be filled by authority having power to fill va- 
cancies. Territory ex rel. Klock v. Mann, 1911-NMSC-076, 
16 N.M. 744, 120 P. 313. 

Dual office-holding does not produce vacancy. 
— Where person is appointed to office which is incompat- 
ible with office then held, no vacancy is created, except for 
purpose of supplying another person for the office; court, 
in absence of qualified successor, is without power to re- 
move officeholder. State v. Blancett, 1918-NMSC-091, 24 
N.M. 433, 174 P. 207, dismissed for want of jurisdiction, 
252 U.S. 574, 40S, Ct. 395, 64 L. Ed. 723 (1920); Haymaker 
v. State ex rel. McCain, 1917-NMSC-005, 22 N.M, 400, 163 
P, 248, 

Expiration of term does not produce vacancy. 
1957-58 Op. Att'y Gen. No. 58-233, 

County surveyor holds his office until his successor is 
qualified, and as long as he so holds there is no vacancy, 
and the board cannot appoint, 1921-22 Op. Att'y Gen. 
No, 21-2999. $ 

Member of municipal board of education is an 
"officer" within the meaning of this section. 1957-58 Op. 
Att'y Gen. No. 57-43. 

Public service commissioner is an "officer." 1971 
Op. Att'y Gen. No. 71-09. 

Incumbent holds office until successor quali- 
fies. — When newly elected legislator fails to qualify 
for any reason, former member from district holds over 
and serves in ensuing legislature. 1943-44 Op. Att'y Gen. 
No, 48-4211. 

Member of board of nursing home administra- 
tors. — Under the holdover provision of this section, a 
member of the board of nursing home administrators may 
continue to serve as a member of the board after his term 
expires and before his successor is duly appointed and 
qualified for that office, 1989 Op. Att'y Gen. No, 89-08. 

Incumbent holds office until after next regular 
election. — Where county treasurer-elect dies before 
qualifying, incumbent would hold over until successor 
is elected at a regular election. 1921-22 Op. Att'y Gen. 
No, 22-3632. 

Failure to have election effects hold-over. — Since 
election was not held for office of police judge at time last 
regular city election was held, person holding office prior 
to that date continues to hold it. 1955-56 Op. Att'y Gen. 
No. 56-6452. 

Where appointment is made to fill vacancy in office of 
county commissioner and no one is elected to fill balance 
of unexpired term, appointee continues to exercise author- 
ity of such office until January 1 next succeeding the gen- 
eral election. 1964 Op. Att'y Gen. No. 64-139, 

Even where election deliberately blocked. — 
Where, at meeting of board of directors of New Mexico 
insane asylum (now Las Vegas medical center) attended 
by statutory three-member quorum, on the statutory 
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election day which was the second Monday in March, 
proceeding to elect a president was begun, and one 
member of such quorum, to block election, left the room, 
and remaining two members, less than a quorum, at- 
tempted to elect, the election, so attempted, was inef- 
fective as such, and incumbent was entitled to remain 
in office until arrival of day upon which, next thereafter, 
an election could legally be held, which would be the sec- 
ond Monday in March of the next year. 1915-16 Op. Att'y 
Gen. No. 15-1469. 

Creation of vacancy in office does not, ipso facto, 
terminate right of incumbent to hold the office. Under 
this constitutional provision every officer, unless removed, 
holds his office until his successor qualifies. 1959-60 Op. 
Att'y Gen. No. 60-154. 

If resignation by operation of law occurs, incumbent 
school superintendent is still entitled to hold office un- 
til such time as his resignation is accepted by board of 
county commissioners and a successor is appointed and 
qualifies. 1959-60 Op. Att'y Gen. No. 60-154. 

Section not designed to give incumbent additional 
term. — Failure of duly elected state officer to qualify cre- 
ates vacancy which may be filled by appointment by gov- 
ernor. This section is not designed to give incumbent an 
additional term. 1923-24 Op. Att'y Gen. No. 23-3687. 

Incumbent of two consecutive terms ineligible 
for appointment. — A vacancy in a county office occurs 
where the successor fails to qualify; the board of county 
commissioners must appoint a person to fill the vacancy 
and an incumbent who has already served two consecu- 
tive terms is ineligible for that appointment. 1979 Op. 
Att'y Gen. No, 79-19. 

Hold-over and vacancy distinguished. — In the 
event senate should fail to confirm appointments of gov- 
ernor to highway commission, districts will be represented 
by commissioners who have been confirmed and who will 
hold over until governor can make an appointment during 
first five days of the next legislature, unless a vacancy is 
created by reason of happening of possible event such as 
death, resignation, moving from district or some other in- 
eligibility to hold office. 1957-58 Op. Att'y Gen. No. 57-30. 

Section does not apply to "position". — Since this 
section is applicable only to "offices", if person initially 
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Art. XX, § 3 


holds a "position," then acceptance of an incompatible of- 
fice or position creates an automatic vacancy in the first 
position, 1961-62 Op. Att'y Gen. No. 62-101. 

Incumbent retains authority until successor 
qualifies. — Incumbent justice of the peace holds over 
and is a de facto and de jure officer until his successor is 
elected and qualified. 1919-20 Op. Att'y Gen. No. 19-2186. 

Although vacancy technically and legally existed, ab- 
sent appointment by governor a resigning judge could 
legally continue to exercise functions and duties of that 
office inasmuch as his successor had not yet duly quali- 
fied, and thus designation executed by small claims court 
judge on day after his resignation was competent to em- 
power district judge, who was designated to perform du- 
ties of judge of the small claims court, and said district 
judge could continue to act in that capacity until appoint- 
ment and qualification of successor to small claims judge 
or until latter's incapacity was cured, whichever occurred 
sooner. 1964 Op. Att'y Gen. No. 64-146. 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 63A 
Am. Jur. 2d Public Officers and Employees §§ 166 to 169. 

"Until" as word of inclusion or exclusion where term of 
office runs until a specified day, 16 A.L.R. 1100. 

Right to resign before taking office, 19 A.L.R. 46. 

Employee or officer, status of person as, as affected by 
tenure of office, 53 A.L.R. 606, 93 A.L.R. 333, 140 A.L.R. 
1076. 

Beginning or expiration of term of elective officer where 
no time is fixed by law, 80 A.L.R. 1290, 1385 A.L.R. 1173. 

When resignation of public officer becomes effective, 95 
A.L.R. 215, 

Power of legislature to extend term of public office, 9 
A.L.R. 1428. i 

Constitutionality and construction of statute which 
fixes or specifies term of office, but provides for removal 
without cause, 119 A.L.R. 1437, 

Duress as ground for withdrawing or avoiding resigna- 
tion from public office, 1382 A.L.R. 975. 

Previous tenure of office, construction and effect of con- 
stitutional or statutory provisions disqualifying one for 
public office because of, 59 A.L.R.2d 716. 

67 C.J.S. Officers and Public Employees §§ 71 to 73. 


Sec. 3. [Date terms of office begin.] 


A. The term of office of every state, county or district officer, except those elected to fill vacan- 
cies, shall commence on the first day of January next after the officer's election. 

B. A state, county or district officer elected to fill a vacancy in office shall take office on the first 
day of January next after the officer's election to serve the remainder of the unexpired term for 
that office. 

C. The term ofa state, county or district officer may be adjusted by law to align or stagger the elec- 
tion of officers for a particular state, county or district office throughout the state, Any such adjust- 
ment shall require a legislative finding that the adjustment is to provide for consistency in the timing 
of elections for that office or to balance the number of offices appearing on the ballot. The term of any 
officer affected by such adjustment shall not be shortened or extended by more than two years. An 
extended term shall be counted as one term for the purposes of any limitation on the number of terms 
an officer may serve. A shortened term shall not be counted as'a term and shall be disregarded for the 
purposes of any limitation on the number of terms an officer may serve. No statewide elective office 
may be adjusted pursuant to this subsection. (As amended November 3, 2020.) 


ANNOTATIONS 


"District officer" not special class. — It was not in- 
tention of section to create a class of officers, i.e., district 
officers, unknown to New Mexico and relieve them from 


Cross references. — For term of persons elected to fill 
vacancies, see N.M. Const., art, XX, § 4, and art. V, § 5. 

For commencement of terms of officers elected at first 
election, see N.M. Const., art. XXII, §§ 19 and 22. 
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inhibitions imposed upon all other designated officials, 
District attorneys are state officers. State ex rel. Ward v. 
Romero, 1912-NMSC-011, 17 N.M. 88, 125 P. 617, 

Term of appointee filling vacancy. — Under N.M. 
Const., art. V, § 5, an appointee filling vacancy in state 
office holds his office only until next general election, and 
term of office of elected successor commences upon date 
he qualifies since he has been elected to an office to fill a 
vacancy. 1951-52 Op. Att'y Gen. No. 52-5612. 

Election alone not enough to oust predecessor. 
— Election or appointment of officer does not serve to 
oust his predecessor from office. One must first qualify, 
i.e., take the oath and give bond where required. Election 
alone is not enough. 1957-58 Op. Att'y Gen. No. 58-233. 

Section defines term for compensation purposes. 
— Fact that county clerk, assessor and sheriff were elected 
to respective offices in November of 1968 and charter for 
county setting salary for these offices didnot become 


CONSTITUTION OF THE STATE OF NEW MEXICO 


Art. XX, § 4 


effective until January 1, 1969, was not violative of N.M. 
Const., art. IV, § 27 (relating to changes in compensation 
of public officers), since term of these officers did not com- 
mence until January 1, 1969, as provided by this section. 
1969 Op. Att'y Gen, No. 69-134. 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 638A 
Am. Jur, 2d Public Officers and Employees § 160. 

"Until" as word of inclusion or exclusion where term of 
office runs until a specified day, 16 A.L.R. 1100. 

Beginning or expiration of term of elective office where 
no time fixed by law, 80 A.L.R. 1290, 185 A.L.R. 1178. 

Time of giving official bond, constitutional, statutory 
or charter provision as to, as mandatory or directory, 158 
A.L.R. 639. 

Time of taking oath of office, constitutional, statutory 
or charter provision as to, as mandatory or directory, 158 
A.L.R. 639. 

67 C.J.S. Officers and Public Employees § 68. 


Sec. 4. [Vacancies in offices of district attorney or county commissioner. | 


If a vacancy occurs in the office of district attorney or county commissioner, the governor shall 
fill such vacancy by appointment, and such appointee shall hold such office until the next general 
election. His successor shall be chosen at such election and shall hold his office until the expiration 
of the original term. (As amended November 8, 1988.) 


The 1988 amendment, which was proposed by S.J.R, 
No. 1, § 1 (Laws 1988) and adopted at the general elec- 
tion held on November 8, 1988, by a vote of 203,509 for 
and 159,957 against, in the first sentence, substituted "va- 
cancy occurs" for "vacancy occur" near the beginning and 
deleted ", judge of the supreme or district court" following 
"district attorney". 

Compiler's notes, — An amendment to this section, 
proposed by S.J.R. No. 2 (Laws 1981), which would have 
deleted "judge of the supreme or district court" near the 
beginning of the first sentence, was submitted to the peo- 
ple at the general election held on November. 2, 1982. It 
was defeated by a vote of 117,601 for and 139,648 against. 

Comparable provisions. — Iowa Const., art. IV, § 10. 

Montana Const., art. VI, § 8. 

Utah Const., art. VII, § 9. 

Wyoming Const., art, IV, § 7. 


ANNOTATIONS 
I, GENERAL CONSIDERATION. 
II, VACANCY. 
Ill. APPOINTEE. 
IV. SUCCESSOR. 


I. GENERAL CONSIDERATION. 


Degree to which section is self-executing. — The 
first sentence of this section is self-enacting. The second 
sentence, however, quite obviously needs legislation to 
provide the manner of nomination and conduct of election 
and must be considered as not self-executing inasmuch 
as it merely indicates a principle without laying down 
rules having force of law. State ex rel. Noble v, Fiorina, 
1960-NMSC-107, 67 N.M. 366, 355 P.2d 497. 

Terms beginning and ending at same time under 
all calculations. — Under all equations of vacancy in 
these offices, excepting only vacancy occurring by creation 
of a new district attorney, terms of district attorneys will 
begin and end at same time. State ex rel. Swope v. Mechem, 
1954-NMSC-011, 58 N.M. 1, 265 P.2d 336. 


Il, VACANCY. 


No qualification that vacancy be: by specific 
reason. — There is no qualification that vacancy be by 


538 


reason of death, resignation or any other specific reason. 
State ex rel. Swope v. Mechem, 1954-NMSC-011, 58 N.M. 
1, 265 P.2d 336. 

No incumbent required. — This section does not ap- 
ply only in those cases where there was an incumbent in 
office, State ex rel. Swope v. pam 1954-NMSC-011, 58 
N.M. 1, 265 P.2d 336, 


III, APPOINTEE. 


Executive act cannot be exercised by legislature. 
— Where constitution makes act of appointment an ex- 
ecutive one, it cannot be exercised by legislature, nor can 
legislature rob executive of such power by conferring it on 
outside ‘agency of its own choosing. State ex rel, Swope v. 
Mechem, 1954-NMSC-011, 58 N.M. 1, 265 P.2d 336. 


IV. SUCCESSOR. 


Section applies to all political parties. — This 
section cannot be made effective only as to major po- 
litical parties - it must apply to all parties. State ex rel. 
Noble v. Fiorina, 1960-NMSC-107, 67 N.M. 366, 355 
P.2d 497. 

Last sentence effective as to district attorney 
only. — The last sentence of this section need not have 
been included insofar as it concerns office of county com- 
missioner, In the first instance, the term was limited to 
two years, and in the second, N.M. Const., art. VI, §§ 4 
and 10, make clear the intent: that scattered terms be 
maintained. Therefore, effective application of last sen- 
tence of section is addressed to office of district attorney. 
State ex rel. Swope v. Mechem, 1954-NMSC-011, 58 N.M. 
1, 265 P.2d 336. 

Last sentence applies to all vacancies following 
an incumbent; assuming death of incumbent in office 
of district attorney, there can be no doubt that appoin- 
tee or his successor (elected at general election following 
appointment) serves only until termination date of term 
of original incumbent. State ex rel. Swope v. Mechem, 
1954-NMSC-011, 58 N.M. 1, 265 P.2d 336. 

Contrary charter provisions allowed. — Charter of 
combined city and county organization may provide for fill- 
ing vacancies in commission thereof contrary to provisions 
of this section. 1957-58 Op. Att'y Gen. No. 57-204, 
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Resignations prior to approval of 1988 amend- 
ment. — The office of any supreme court justice, district 
court judge, or metropolitan court judge who resigns 
before the 1988 general election must be placed on the 
1988 general election ballot in accordance with the re- 
quirements of 1-8-8 NMSA 1978, 1988 Op. Att'y Gen. 
No. 88-52. 

Appointee need not reside in district. — Appoint- 
ment of county commissioner, where vacancy exists, may 
be made regardless of district wherein person resides so 
long as person is otherwise qualified under laws of state 
and is a resident of the county. 1953-54 Op. Att'y Gen. 
No. 54-5907. 

"Until the next general election" means the next 
election at which a successor to incumbent of office 
would have been elected if there had been no vacancy. 
1959-60 Op. Att'y Gen, No. 60-151; 1989 Op. Att'y Gen. 
No. 89-11. 

‘Term of office of appointee terminates at time of 
general election next succeeding his appointment. 1964 
Op. Att'y Gen. No. 64-139, 

No one elected for balance of unexpired term. — 
Where appointment is made to fill vacancy in office of county 
commissioner and no one is elected to fill balance of unex- 
pired term though another person is elected for a regular 
term, appointee continues to exercise authority of such of- 
fice until January 1 of the next succeeding general election 
or until the person elected qualifies if said person does not 
qualify on January 1. 1964 Op. Att'y Gen. No. 64-139. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 56 Am. 
Jur. 2d Municipal Corporations, Counties, and Other Po- 
litical Subdivisions § 254; 683A Am. Jur. 2d Prosecuting 


Sec. 5. [Interim appointments. ] 


MISCELLANEOUS 


Art. XX, §.5 


Attorneys § 8; 683A Am. Jur, 2d Public Officers and Em- 
ployees §§ 105, 135, 137, 

Death or disability of one elected to office before qualify- 
ing as creating a vacancy, 74 A.L.R. 486, 

Reconsideration of appointment to fill vacancy, 89 
A.L.R. 141. 

Election within contemplation of constitutional or statu- 
tory provisions relating to filling vacancy in public office oc- 
curring before expiration of regular term, 132 A.L.R. 574, 

Military service, induction or voluntary service for, 
as creating vacancy in public office or employment, 143 
A.L.R. 1470, 147 A.L.R. 1427, 148 A.L.R. 1400, 150 A.L.R. 
1447, 151 A.L.R. 1462, 152 A.L.R. 1459, 154 A.L.R. 1456, 
156 A.L.R. 1457, 157 A.L.R. 1456. 

Validity of contract by officer with public for rendition of 
new or special service to be paid for in addition to regular 
compensation, 159 A.L.R. 606. 

Vacancy in public office within constitutional or statu- 
tory provision for filling vacancy, where incumbent ap- 
pointed or elected for fixed term and until successor is ap- 
pointed or elected, is holding over, 164 A.L.R. 1248, 

Conviction of offense under federal law or law of an- 
other state or county as vacating accused's holding of 
state or local office, 20 A.L.R.2d 732. 

Power to appoint public officer for term commencing at 
or after expiration of term of appointing officer or body, 75 
A.L.R.2d 1277. 

Delegation to private persons or organizations of power 
to appoint or nominate to public office, 97 A.L.R.2d 361, 

20 C.J.S. Counties § 64; 27 C.J.S; District or Prosecut- 
ing Attorneys § 3; 67 C.J.S. Officers and Public Employees 
8§ 74 to 79. 


If, while the senate is not in session, a vacancy occur in any office the incumbent of which was 
appointed by the governor by and with the advice and consent of the senate, the governor shall 
appoint some qualified person to fill the same until the next session of the senate; and shall then 
appoint by and with the advice and consent of the senate some qualified person to fill said office for 


the period of the unexpired term. 


Comparable provisions. — Utah Const., art, VII, § 10. 
ANNOTATIONS 


Applicability to appointments to board of regents. 
— This section does not conflict with N.M. Const., art. XII, 
§ 13. Denish v. Johnson, 1996-NMSC-005, 121 N.M. 280, 
910 P.2d 914. 

Replacement of regents appointed to fill vacancies, 
— Even though the terms of regents who were appointed 
to fill vacancies had expired at the end of the terms of their 
predecessors, they were authorized to remain in office un- 
til their successors were appointed by the governor by and 
with the consent of the senate and they could not be sum- 
marily removed. Denish v. Johnson, 1996-NMSC-005, 121 
N.M. 280, 910 P.2d 914. 

Appointee subject to section but rejection not ter- 
mination of official existence. — Appointment of mem- 
ber of board of regents of New Mexico normal university 
(now New Mexico highlands university) by governor five 
days after death of incumbent whose term of office had 
expired two days before his death, is nevertheless a vaca- 
tion appointment to fill a vacancy, and appointee will hold 
office until, at next session of senate, a new appointment 
is made, and confirmed by senate. Action of senate in re- 
jecting vacation appointee does not terminate his official 
existence, 1912-13 Op. Att'y Gen. No. 12-886 and 13-1016. 

Recess appointment of regent. — A nominee to 
the board of regents of an educational institution who is 
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neither confirmed nor rejected by the senate cannot serve 
as regent unless, following adjournment of both houses of 
the legislature, the governor makes a recess appointment 
of the person, in which case, that person may serve as a 
full-fledged regent until the next session of the legislature. 
As either a de jure or de facto officer, the regent's actions 
are valid as to the public. The governor is not obliged to re- 
submit the former nominee to the next session of the legis- 
lature and may make a new nomination. The new nominee 
may assume the duties as regent, either upon approval 
by the senate or by a recess appointment by the governor 
if the senate fails to take any action, 1991 Op. Att'y Gen. 
No. 91-04. 

Section applies to initial appointments. — This 
section in terms applies only to vacancies in office occur- 
ring while senate is not in session, but requirement ap- 
plies as well to initial appointments to offices created by 
legislature to be filled while senate is not in session. 1970 
Op. Att'y Gen. No. 70-10. 

"Next session" means any next session - regular-long, 
regular-short or special. 1970 Op. Att'y Gen. No. 70-10. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 63A Am. 
Jur. 2d Public Officers and Employees §§ 119, 135, 137. 

Right of de facto officer to salary or other compensation 
annexed to office, 93 A.L.R. 258, 151 A.L.R, 952. 

Power of board to make appointment to office or con- 
tract extending beyond its own term, 149 A.L.R, 336, 75 
A.L.R.2d 1277. 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


Art. XX, § 6 


67 C.J.S. Officers and Public Employees §§ 42, 75 to 79; 
81A C.J.S. States §§ 84, 87; 


Sec. 6. [Date of general elections.] 


CONSTITUTION OF THE STATE OF NEW MEXICO 


Art. XX, §9 


General elections shall be held in the state on the Tuesday after the first Monday in November 


in each even-numbered year. 


Comparable provisions, — Iowa Const., art. II, § 7, 
amendment 14, 

Utah Const., art. IV, § 9. 

Wyoming Const., art. VI, § 17. 


ANNOTATIONS 


"General election" in statute construed. — Term 
"general election" in statute (Laws 1897, ch. 40, § 1, re- 
pealed), authorizing city or town to effect’ change in its 
name by favorable vote of qualified electors at next "gen- 
eral election" following appropriate action by its govern- 
ing body, contemplated the biennial election for choosing 


state and county officials and national representatives. 
Benson v. Williams, 1952-NMSC-074, 56 N.M. 560, 246 
P.2d 1046. 

"General election" defined. — The term "general 
election" refers to the statewide biennial election when 
all state and county officials as well as the congressional 
representatives are elected. 1981 Op. Att'y Gen. No. 81-09, 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 26 Am. 
Jur, 2d Elections § 318. 

Scheduling election on religious holiday as violation of 
federal constitutional rights, 44 A.L.R. Fed. 886. ' 

29 C.J.S. Elections §§ 76, 77, 


Sec. 7. [Canvass of returns for officers elected by more than one county. | 


The returns of all elections for officers who are chosen by the electors of more than one county 
shall be canvassed by the county canvassing board of each county as to the vote within their re- 
spective counties. Said board shall immediately certify the number of votes received by each can- 
didate for such office within such county, to the state canvassing board herein established, which 
shall canvass and declare the result of the election. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 26 Am. 
Jur. 2d Elections § 394 et seq. 

Statutory provision relating to form or manner in 
which election returns from voting districts or precincts 
are to be made, failure to comply with, 106 A.L.R. 398. 


Deceased or disqualified person, result of election as af- 
. fected by votes cast for, 133 A.L.R. 319. 

Excess or illegal ballots, treatment of, when it is not 
known for which candidate or upon which side of a propo- 
sition they were cast, 155 A.L.R. 677. 

Power of election officer to withdraw or change as 
168 A.L.R. 855. 

29 C.J.S. Elections §§ 222, 235 to 239. — 


Sec. 8. [First national election. | 


In the event that New Mexico is admitted into the union as a state prior to the Tuesday next 
after the first Monday in November in the year nineteen hundred and twelve, and if no provision 
has been made by the state legislature therefor, an election shall be held in the state on the said 
Tuesday next after the first Monday in November, nineteen hundred and twelve, for the election of 
presidential electors; and such election shall be held as herein provided for the election upon the 
ratification of this constitution, and the returns thereof made to, and canvassed and certified by, 
the state canvassing board as herein provided in case of the election of state officers. 


Sec. 9. [State officers limited to salaries. | 


No officer of the state who receives a salary, shall accept or receive to his own use any compensa- 
tion, fees, allowance or emoluments for or on account of his office, in any form whatever, except the 
salary provided by law. 


— Utah Const., art. VII, § 18. 
ANNOTATIONS 


Intent of section. — It was intention of constitutional 
convention to abolish fee system as to officers indicated. 


Cross references. — For prohibition of extra compen- Comparable provisions. 
sation to public officers, see N.M, Const., art. IV, § 27. 

For fees collected by county officers, see N.M. Const,, art. 
Kak be 

For general salary provisions, see 2-1-3 to 2-1-11, 4-44-1 
to 4-44-45 NMSA 1978, 
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Art. XX, § 10 MISCELLANEOUS Art. XX, § 11 


State ex rel. Delgado v. Romero, 1912-NMSC-010, 17 N.M. to executive department officer salaries are consistent 

81, 124 P. 649. with the New Mexico constitution only if the legislature 
District attorney to receive salary only. — District appropriated the contributions for that purpose or if the 

attorney is a state officer and is precluded from receiving contributions are paid in exchange for services the cabinet 

fees, allowances or emoluments other than salary provided officers perform for the universities, 2007 Op, Att'y Gen. 

by law. State ex rel, Ward v. Romero, 1912-NMSC-011, 17 No. 07-06, 

N.M. 88, 125 P. 617. Clerk prohibited from keeping excess federal fees. 

No extra compensation for official acts. — Boards of — This section, in addition to 34-6-37 NMSA 1978 (concern- 
county commissioners have no duties to perform other than ing disposition of court income), precludes district court 
official duties, and all services rendered to such boards by clerk from keeping fees, collected in connection with pass- 
district attorneys are official duties; therefore, there are no ports and like federal functions, in excess of those remitted 
legal services that can be rendered by district attorney for to federal government. 1968 Op. Att'y Gen. No. 68-77. 
board for which he may exact extra compensation. Act of Judge prohibited from accepting gratuity for 
advising board with respect to validity of contract was of- marriage ceremony. — Except for municipal judges, a 
ficial act required of that office. Hanagan v. Board of Cnty, judge may not accept a gratuity in connection with the 
Comm'rs, 1958-NMSC-053, 64 N.M, 103, 325 P.2d 282. performance of a marriage ceremony without violating the 

Prior inconsistent law not in force. — New Mexico New Mexico constitution. 1991 Op. Att'y Gen. No. 91-09. 
Const., art. XXII, § 4, does not continue in force fee and Am. Jur. 2d, A.L.R. and C.J.S. references. — 63A Am. 
salary provisions of Laws 1909, ch, 22, said law being in- Jur. 2d Public Officers and Employees §§ 450, 451, 453. 
consistent with this section. State ex rel. Ward v. Romero, Per diem compensation, 1 A.L.R.276. 
1912-NMSC-011, 17 N.M. 88, 125 P. 617, Stolen property, right of officer to compensation for ser- 

Different situation when officer not salaried. — It vices in recovering, 58 A.L.R. 1125. 
may be that assistant district attorney and county com- Administrative officer's or board's power in respect of 
missioners may make arrangements for former's compen- compensation of public officer under statute fixing maxi- 
sation when law contains no salary provision for said as- mum or minimum compensation, 70 A.L.R. 1050. 
sistant. 1915-16 Op. Att'y Gen. No. 15-1655, Priority or preference in payment of their salary or fees 

When person holds two offices. — This section does and expenses, right of public officers and employees to, 92 
not prohibit state officer from holding another office not A.L.R, 635. 
inconsistent with his elective office, nor from receiving Constitutional or statutory limitation of compensation 
compensation therefor. 1912-13 Op. Att'y Gen. No, 12-875. of public officer as applicable to one in governmental ser- 

Adjutant-general of the state holds two offices - one a vice who is paid in whole or part from funds not derived 
civil office and the other brigadier-general of the national from taxation, 135 A.L.R. 1033. 
guard, and when ordered to duty as national guard officer, Earnings, or opportunity of earning, from other sources, 
he is entitled to pay both as adjutant-general and as of- as reducing claim of public officer wrongfully excluded 
ficer of guard. 1933-34 Op. Att'y Gen. No. 34-805. from his office, 150 A.L.R. 100. 

When fees used in connection with office busi- Constitutional provision fixing or limiting salary of 
ness. — Section prohibits receipt of fees to personal use public officer as precluding allowance for expenses or dis- 
of secretary of state but does not prevent collection of fees bursements, 5 A.L.R.2d 1182. 
provided by law to be paid to secretary and their use in Probate and guardianship proceedings, constitution- 
business of office. 1912-13 Op. Att'y Gen. No. 12-911. ality of statutes which provide for fees for service of 

Section does not prohibit governor from using contin- officers in, graduated according to the amount of the 
gent fund annually appropriated to him for any purpose estate, 76 A,L.R.3d 1117. 
properly connected with obligations of office. 1912-13 Op. 67 C.J.S, Officers and Public Employees $§ 223, 224; 
Att'y Gen. No. 12-887. 81A C.J.S. States § 106. 


Contributions by universities to executive depart- 
ment salaries. Contributions by state universities 


Sec. 10. [Child labor.] 
The legislature shall enact suitable laws for the regulation of the employment of children. 


Cross references. — For statutory provisions, see Child labor laws as impairing obligation of contracts, 2 
Chapter 50, Article 6 NMSA 1978. A.L.R. 1221. 
Comparable provisions. — Idaho Const., art. XIII, § 4. 43 C.J.S. Infants § 99; 51 C.J.S. Labor Relations §§ 3, 
Utah Const., art. XVI, §§ 3, 8. 4; 51B C.J.S. Labor Relations §§ 1017, 1021, 1043, 1186, 
1190, 1192. ; 
ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 48A 
Am. Jur. 2d Labor and Labor Relations § 3808 et seq. 


Sec. 11. [Women as public officers. | 


Women may hold the office of notary public and such other appointive offices as may be provided 
by law. 


Comparable provisions. — Utah Const., art. IV, § 1. 
Wyoming Const., art. VI, § 1, 
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Art, XX, § 12 CONSTITUTION OF THE STATE OF NEW MEXICO Art. XX, § 14 


ANNOTATIONS Am. Jur. 2d, A.L.R. and C.J.S. references. — 63A 
‘ Am, Jur, 2d Public Officers and Employees § 63. 
Woman may be appointed state librarian. — A Women's suffrage amendment as affecting eligibility of 
woman is qualified to hold appointive office of state librar- women to office, 71 A.L.R. 1333. 
ian, 1912-13 Op. Att'y Gen. No. 12-934. Notary public as officer under rule limiting right to hold 
Assistant commissioner of public lands. — A office to males or electors, 79 A.L.R. 451. . 


woman may hold appointive office of assistant commis- 67 C.J.8, Officers and Public Employees § 20, 
sioner of public lands, 1919-20 Op. Att'y Gen, No. 20-2752. 


Sec. 12. [Publication of laws in English and Spanish.] 


For the first twenty years after this constitution goes into effect all laws passed by the legisla- 
ture shall be published in both the English and Spanish languages and thereafter such publica- 
tion shall be made as the legislature may provide. 


ANNOTATIONS Legislature may require dual publication and 
; : g appropriate for translation. — Legislature has valid 

Laws published as enacted. — Requirement of this power to provide that all laws passed by it shall be pub- 
section relates to publication of laws in the form of their lished in both English and Spanish, and any appropria- 
enactment. State v. Armstrong, 1924-NMSC-089, 31 N.M. tion voted by legislature to pay for translation is valid. 
2 ali ink aoa 1951-52 Op. Att'y Gen. No. 5332. 

Succeeding legislature may appropriate for ex- Law reviews. — For comment, "Education and the 
tra services. — When legislature of 1915 appropriated Spanish-Speaking - An Attorney General's Opinion on Ar- 
money for translation of code from English into Spanish, ticle XII, Section 8 of the New Mexico Constitution," see 3 
succeeding legislature could constitutionally appropri- NM. L. Rev. 364 (1973). 
ate money to pay for extra services not contemplated by Am. Jur, 2d, A.L.R. and C.J.8. references. — 73 Am. 
original appropriation. State ex rel. Sedillo v. Sargent, Jur, 2d Statutes § 257. 
1918-NMSC-042, 24 N.M. 333, 171 P. 790. 82 C.J.8, Statutes §§ 63, 66, 


Sec. 18. [Sacramental wines. |] 


The use of wines solely for sacramental purposes under church authority at any place within the 
state shall never be prohibited. 


ANNOTATIONS Am. Jur. 2d, A.L.R. and C.J.S. references. — 45 Am. 
; Jur, 2d Intoxicating Li 81, 77, 
Spirit of section is against prohibition of sale for wey Pa requnta tee 8230. 


purpose specified. 1915-16 Op. Att'y Gen. No. 15-1529. 


Sec. 14. [Public officers barred from using railroad passes.] 


It shall not be lawful for the governor, any member of the state board of equalization, any mem- 
ber of the corporation commission [public regulation commission], any judge of the supreme or 
district court, any district attorney, any county commissioner or any county assessor, during his 
term of office to accept, hold or use any free pass; or purchase, receive or accept transportation over 
any railroad within this state for himself or his family upon terms not open to the general public; 
and any person violating the provisions hereof shall, upon conviction in a court of a competent ju- 
risdiction, be punished as provided in Sections Thirty-Seven and Forty of the article on Legislative 
Department in this constitution. 


Bracketed material. — The bracketed material was Cross references. — For prohibition applicable to leg- 
inserted by the compiler and is not part of the law. For ref- islators, see N.M. Const., art. IV, § 37. 
erences to state corporation commission being construed 
as references to the public regulation commission, see ANNOTATIONS 


Laws 1998, ch. 108, § 80. Railroad ° t Ratant ‘disteice 
"Sections Thirty-Seven and Forty of the article Bocnecn 1937.38 Op. Att'y Gen. ern anit sche 


on Legislative Department’, — New Mexico Const., Intrastate motor carrier may not grant passes. 
art. IV, § 37, provides that use of a pass or receipt of rail- — It is unlawful for an intrastate motor carrier which is 


road transportation upon terms not open to general public lated by state t t peerae 1 
shall work a forfeiture of legislator's office. Section 40 de- aa an Ae ee Semone tinrant pega nia ‘Op. 
fines the offense as a felony and provides for punishment Att'y Gen. No. 37-1761. 


of fine or imprisonment. This section adopts the above No free transportation required. — No carrier is 
sanctions for violation of its own like prohibitions. required to transport any state employee or other person 
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Art. XX, § 15 MISCELLANEOUS Art. XX, § 16 


free of charge whether traveling on official business or Am. Jur, 2d, A.L.R. and C.J.S, references, — 14 Am. 
not. 1937-38 Op. Att'y Gen. No. 37-1761. Jur, 2d Carriers § 846, 
13 C.J.S, Carriers § 499. 


Sec. 15. [Penitentiary to be reformatory and industrial school; labor by 
inmates.]| 


The penitentiary is a reformatory and an industrial school, and all persons confined therein 
shall, so far as consistent with discipline and the public interest, be employed in some beneficial 
industry; and where a convict has a dependent family, his net earnings shall be paid to said family 
if necessary for their support. 


Cross references. — For prohibition on leasing con- Am. Jur. 2d, A.L.R. and C.J.S. references. — 21 Am. 
vict labor, see N.M. Const., art. XX, § 18. Jur. 2d Criminal Law §§ 588, 604, 606; 60 Am. Jur. 2d Penal 
and Correctional Institutions §§ 100, 162 to 166, 168, 169. 
ANNOTATIONS Liability for death of or injury to prisoner, 46 A.L.R. 94, 
Inmates not "employees". — Notwithstanding the 50 A.L.R, 268, 61 A.L.R, 569. oe : 
fact that prison industries must comply with occupa- Liability of lessee of convict labor for injury to convict, 


tional health and safety standards, inmates engaged in 46 A.L.R, 106, 50 A.L.R. 268, 61 A.L.R. 569. f 2 
prison-operated industries or enterprises are not "em- Mandamus, under 28 USCS § 1361, to obtain change in 


ployees" of the penitentiary for purposes of filing an prison condition or release of federal prisoner, 114 A.L.R, 


occupational health and safety complaint with the en- Fed, 225. 


‘ tal i t division: 1981 Ov. Att'y Gen. 18 C.J.S. Convicts §§ 18 to 15; 72 C.J.S. Prisons and 
Set ads Ape oie P irs Rights of Prisoners §§ 59, 63. 


Sec. 16. [Railroad's liability to employees. | 


Every person, receiver or corporation owning or operating a railroad within this state shall be 
liable in damages for injury to, or the death of, any person in its employ, resulting from the negli- 
gence, in whole or in part, of said owner or operator, or of any of the officers, agents or employees 
thereof, or by reason of any defect or insufficiency, due to its negligence, in whole or in part, in its 
cars, engines, appliances, machinery, track, roadbed, works or other equipment. 

An action for negligently causing the death of an employee as above provided shall be maintained 
by the executor or administrator for the benefit of the employee's surviving widow or husband and 
children; or if none, then his parents; or if none, then the next of kin dependent upon said deceased. The 
amount recovered may be distributed as provided by law. Any contract or agreement made in advance 
of such injury with any employee waiving or limiting any right to recover such damages shall be void. 

This provision shall not be construed to affect the provisions of Section Two of Article Twenty- 
Two of this constitution, being the article upon Schedule. 


Compiler's notes. — New Mexico Const., art. XXII, ANNOTATIONS 
§ 2, referred to in the last paragraph of this section, pro- 
vides that the Federal Employers' Liability Act (45 U.S.C. 
§§ 51 to 60) shall remain in force in this state to the same 
extent as it was in the New Mexico territory, until other- 
wise provided by law. 

Except for the Morstad case (catchlined "Section ab- 
rogates common law fellow servant doctrine"), the cases 
annotated under this section were decided under the Fed- 
eral Employers! Liability Act. However, according to the 1958-NMSO-148, 65 N.M, 200, 334 P.2d 1107. 

New Mexico supreme court in Bourguet v. Atchison, T. & Duty to assume jurisdiction over these federal 
S.FR.R., 65 N.M. 200, 334 P.2d 1107 (1958), the Federal rights. ag: State court having jurisdiction to enforce 
Employers’ Liability Act is set out in this section and N.M. rights similar to those created by an act of congress 
Const., art. XXII, § 2. Accordingly, the cases have been has mandatory duty to assume jurisdiction over feder- 
placed under this section. ally created rights, Bourguet v. Atchison, T. & S.F-R.R., 

Cross references. — For general wrongful death ac- 1958-NMSC-148, 65 N.M. 200, 334 P.2d 1107, A ote 

tion against public conveyance businesses, see 41-2-4 Power in congress to force jurisdiction. — 


Section abrogates common law fellow servant 
doctrine as to railroads. Morstad v. Atchison, T. & SF. 
Ry., 1918-NMSC-031, 23. N.M. 663, 170 P. 886. 

Jurisdiction of federal district courts not cur- 
tailed. — Congress has not curtailed, withdrawn or de- 
nied jurisdiction of United States district courts by limit- 
ing right of removal, Bourguet v, Atchison, T. & SF-R.R., 


NMSA 1978. Congress, under supremacy clause of federal constitution, 
For statute on injury to employees from defective equip- has power to force jurisdiction upon courts of the states 
ment. see 63-3-23 NMSA 1978. where constitution of the state or legislature of the state 
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Art. XX, § 17 


has limited such jurisdiction. Bourguet v. Atchison, T. & 
S.FA-R.R., 1958-NMSC-148, 65 N.M. 200, 334 P.2d 1107. 

What constitutes negligence is federal question. 
— What constitutes negligence under Federal Employ- 
ers' Liability Act is a federal question and does not vary 
in accordance with differing conceptions of negligence 
applicable under state and local laws for other: pur- 
poses, and federal decisional law formulating and apply- 
ing concept governs. Bourguet v. Atchison, T. & SF Ry., 
1959-NMSC-005, 65 N.M. 207, 334 P.2d 1112. 

Test of a jury case is simply whether proofs justify with 
reason conclusion that employer negligence played any part, 
even the slightest, in producing injury or death for which 
damages are sought. It does not matter that from the evidence 
jury may also with reason, on grounds of probability, attribute 
result to other causes, including employee's contributory neg- 
ligence. Bourguet v. Atchison, T. & S.F. Ry., 1959-NMSC-005, 
65.N.M. 207, 334 P.2d 1112; Rogers v. Missouri Pac. R.R., 352 
US. 500, 77 S. Ct. 443, 1 L. Ed, 2d 498, reh'g denied, 353 US. 
948, 77 S. Ct. 808, 1 L. Ed. 2d 764 (1957). 

Test whether employer is liable for providing de- 
fective or improper tools is not whether employer knew 
them to be unsafe, but whether it exercised reasonable care 
and diligence to make them safe. Bourguet v. Atchison, T: & 
S.F; Ry., 1959-NMSC-005, 65 N.M. 207, 334 P.2d 1112. 

No assumption of risk doctrine. — Every vestige of 
doctrine of assumption of risk has been eliminated. Bour- 
guet v, Atchison, T: & S.F. Ry., 1959-NMSC-005, 65 N.M. 
207, 8334 P.2d 1112. 

Employee need not request help first time he does 
job. — Defendant cannot escape liability because of plain- 
tiffs failure to ask for additional help in performing as- 
signed work for first time. Bourguet v. Atchison, T. & SF 
Ry., 1959-NMSC-005, 65 N.M. 207, 334 P.2d 1112, ; 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 32B Am. 
Jur. 2d Federal Employers' Liability and Compensation 


Sec. 17. [Repealed. |] 


Repeals. — House Joint Resolution No. 4 (Laws 1971), 
adopted at a special election held on November 2, 1971, 
by a vote of 49,971 for and 24,437 against, repealed this 


CONSTITUTION OF THE STATE OF NEW MEXICO 


Art. XX, § 19 


Acts § 5 et seq.; 27 Am. Jur. 2d Employment Relationship 
8§ 263 et seq., 393. 

Validity of provisions denying right of action for simple 
negligence, 36 A.L.R. 1400. 

Constitutionality of statutes imposing absolute liability 
on private persons or corporations, irrespective of negli- 
gence or breach of a specific statutory duty, for injury to 
person or property, 53 A.L.R. 875. 

Employer's liability for negligence of an assistant pro- 
cured.or permitted by his employee without authority, 25 
A.L.R.2d 984, 

Defect in appliance or equipment as proximate cause 
of injury to railroad employee in repair or investigation 
thereof, 30 A.L.R.2d 1192. 

Duty of railroad company towards employees with re- 
spect to close clearance of objects alongside track, 50 
A.L.R.2d 674. 

Surface of yard, duty of railroad company to prevent in- 
jury of employee due to, 57 A.L.R.2d 493. 

Contributory negligence of railroad employee in jump- 
ing from moving train or car to avoid collision or other 
injury, 58 A.L.R,.2d 1232. 

Liability of master for injury or death of servant in- 
flicted by fellow servant on master's premises where in- 
jury occurs outside working hours, 76 A.L.R.2d 1215. 

Recovery of prejudgment interest in actions under the 
Federal Employers’ Liability Act or Jones Act, 80 A.L.R. 
Fed, 185. 

Excessiveness or adequacy of award of damages for per- 
sonal injury or death in actions under Federal Employers' 
Liability Act (45 USCS § 51 et seq.) - modern cases, 97 
A.L.R. Fed. 189, 

30 C.J.S. Employers’ Liability § 1 et seq.; 74 C.I.S. Rail- 
roads § 870. 


section, which formerly read: "There ‘shall be a uniform 
system of textbooks for the public schools which shall not 
be changed more than once in six years." 


Sec. 18. [Leasing of convict labor prohibited.] 


The leasing of convict labor by the state is hereby prohibited. 


Comparable provisions. — Utah Const., art. XVI, § 3. 
ANNOTATIONS 


Work-release programs must necessarily provide, 
even if only implicitly, that any prisoners working for pri- 
vate enterprise must act of their own accord and, when a 
prisoner voluntarily participated in a work-release pro- 
gram and was injured while under the direction of a pri- 
vate business, he was an employee of that business and 
thus entitled to workers' compensation benefits. Benavidez 


v. Sierra Blanca Motors, 1995-NMCA-140, 120 N.M. 837, 
907 P.2d 1018, aff'd in part, rev'd in part on other grounds, 
1996-NMSC-045, 122 N.M. 209, 922 P.2d 1205. 

Generally. — Under § 3528, 1897 C.L., superintendent 
of penitentiary, under direction of board of penitentiary 
commissioners, could hire out labor of convicts to the best 
advantage. 1909-12 Op. Att'y Gen. No. 200. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 60 Am. 
Jur, 2d Penal Bad Correctional Institutions § 170. 

18 C.J.S. Convicts § 19. 


Sec. 19. [Eight-hour day in public employment.] 


Hight hours shall constitute a day's work in all cases of employment by and on behalf of the 


state or any county or municipality thereof. 


Comparable provisions. — Arizona Const., art. 
XVIII, § 1. 
Idaho Const., art. XIII, § 2. 
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Art, XX;'§ 20 


ANNOTATIONS 


This section is not self-executing but is a declara- 
tion of principle or policy as to number of hours employees 
of the class named should work to be entitled to a day's 
wages. Jaramillo v. City of Albuquerque, 1958-NMSC-107, 
64 N.M. 427, 329 P.2d 626. 

Framers of New Mexico constitution literally trans- 
planted Okla. Const., art. XXIII, § 1, to constitution of 
New Mexico with full knowledge that enabling legisla- 
tion was necessary to its effectiveness. Jaramillo v. City 
of Albuquerque, 1958-NMSC-107, 64 N.M. 427, 329 P.2d 
626. 

No duty on officials. — Section is not self-executing, 
so there is no duty imposed upon municipal officials, the 
violation of which affords grounds for removal from office, 
or which will sustain a mandamus action in case it is not 
performed. 1931-32 Op. Att'y Gen. No. 32-352. 


MISCELLANEOUS 


Art. XX, § 21 


Intent of section. — This provision is intended to limit 
state, county and municipal employment to eight hours 
per day, although it is possible to construe it as a fixed 
minimum day. 1931-32 Op. Att'y Gen. No. 31-152. 

Section applies only to persons employed and 
paid by the day. 1912-13 Op. Att'y Gen. No. 12-968. 

Kight-hour day not required. — There is no specific 
requirement, either constitutional or statutory, that em- 
ployees of state work an eight-hour day. 1967 Op. Att'y 
Gen. No. 67-89. 

Working more than eight hours not prevented, — 
Notwithstanding this section, there is nothing to prevent 
employment of persons to work more than eight hours 
and to be paid whatever may be agreed upon. 1912-13 Op. 
Att'y Gen. No. 12-968. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 48A 
Am. Jur. 2d Labor and Labor Relations § 3808 et seq. 

51B C.J.S. Labor Relations § 1186 et seq. 


Sec. 20. [Waiver of indictment; proceedings on information.] 


Any person held by a committing magistrate to await the action of the grand jury on a charge 
of felony or other infamous crime, may in open court with the consent of the court and the district 
attorney, to be entered upon the record, waive indictment and plead to an information in the form 
of an indictment filed by the district attorney, and further proceedings shall then be had upon 
said information with like force and effect as though it were an indictment duly returned by the 


grand jury. 


Cross references. — For provision on indictment and 
information and rights of accused, see N.M. Const., art. 
Il, § 14. 


ANNOTATIONS 


Generally regarding use of information, — Prior 
to 1923 amendment to N.M. Const., art. II, § 14, the per- 
missive use of an information was surrounded by so many 
safeguards as to render it unlikely that framers could 
have contemplated that requirements of N.M. Const., art. 
II, § 14, could be waived otherwise than by provisions of 
this section. State v. Chacon, 1957-NMSC-030, 62 N.M. 
291, 309 P.2d 230. . 

Federal grand jury requirement not applicable 
to states. — Presentment or indictment of a grand jury, 
required by U.S. Const., amend. V, is not applicable to the 
states. State v. Holly, 1968-NMCA-075, 79 N.M. 516, 445 
P.2d 393. 

No entitlement to grand jury indictment. — Defen- 
dant who was charged by criminal information was not 
entitled to be indicted by grand jury because under N.M. 
Const., art. II, § 14, a defendant may be charged either by 
grand jury action or by a criminal information. State v. 
Mosley, 1968-NMCA-077, 79 N.M. 514, 445 P.2d 391. 


Sec. 21. [Pollution control.] 


This section inapplicable where information 
used, — Since defendant was charged by criminal infor- 
mation, provisions of this section concerning waiver of 
grand jury indictment and consent to such waiver are not 
applicable. Flores v. State, 1968-NMCA-057, 79 N.M. 420, 
444 P.2d 605. 

Even when person arrested before information 
filed. — Person arrested before information is filed is not 
forthwith entitled to grand jury action in his case, and sub- 
sequent filing of an information does not violate this section. 
State v. Reyes, 1967-NMCA-023, 78 N.M. 527, 483 P.2d 506. 

"Open court" means a time and place when court is 
regularly organized for transaction of business, and must 
be limited to regular sessions of court held at time fixed 
by law or specially called by judge in accordance with law. 
1912-13 Op. Att'y Gen. No. 12-891. 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 41 Am. 
Jur. 2d Indictments and Informations § 6 et seq. 

"Infamous" offense, what is, within constitutional or 
statutory provision in relation to presentment or indict- 
ment by grand jury, 24 A.L.R. 1002. 

Right to waive indictment, information, or other formal 
accusation, 56 A.L.R.2d 837. 

42 C.J.S. Indictments and Informations § 7. 


The protection of the state's beautiful and healthful environment is hereby declared to be of 
fundamental importance to the public interest, health, safety and the general welfare. The legis- 
lature shall provide for control of pollution and control of despoilment of the air, water and other 
natural resources of this state, consistent with the use and development of these resources for the 
maximum benefit of the people. (As added November 2, 1971.) 


Special election. — Laws 1971, ch, 308, §§ 1 and 2, 
provided that all constitutional amendments proposed by 
the thirtieth legislature be voted upon at a special election 


on the first Tuesday of November, 1971, unless otherwise 
specified, and appropriated $171,000 for election expenses. 

Cross references. — For Pollution Control Revenue 
Bond Act, see 3-59-1 to 3-59-14 NMSA 1978. 
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ANNOTATIONS 


New Mexico constitutional and statutory provi- 
sions have incorporated and implemented the com- 
mon law public trust doctrine. — Section 21 of Article 
XX of the New Mexico Constitution recognizes that a public 
trust duty exists for the protection of New Mexico's natu- 
ral resources, and it delegates the implementation of that 
specific duty to the legislature. The legislature has incor- 
porated and implemented the common law public trust 
doctrine with regard to the process a person must follow 
in asserting his or her rights to protect the atmosphere by 
enacting the Air Quality Control Act, Chapter 74, Article 2 
NMSA 1978, to address how protections for the atmosphere 
are implemented. The common law, where inconsistent with 
this statutory scheme, must yield to the governing statute. 
An individual may make a claim concerning the duty to 
protect the atmosphere, but such a claim must be raised 
within the existing constitutional and statutory framework 
and not alternatively through a separate cause of action, 
because a separate common law cause of action under the 
public trust doctrine would circumvent and render a nul- 
lity the process under the Air Quality Control Act that has 
established how competing interests are addressed and de- 
cisions are made regarding regulation of the elpepiere: 
Sanders-Reed v. Martinez, 2015-NMCA-063. 
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Art. XX, § 22 


Where plaintiffs filed a civil complaint against the state 
of New Mexico seeking a judgment declaring that the com- 
mon law public trust doctrine imposes a duty on the state 
to regulate greenhouse gas emissions in New Mexico, that 
the state's failure to devise a plan to mitigate the effects 
of climate change is a breach of the public trust duty, and 
that the state should be ordered to produce a plan for 
redressing and preventing the impairment to the atmo- 
sphere caused by greenhouse gases, summary judgment 
in favor of the state was appropriate where the legislature 
has enacted a statutory framework to address how protec- 
tions for the atmosphere are implemented, and the com- 
mon law, where inconsistent with the statutory scheme, 
must yield to the governing statute. Sanders- Reed v. Mar- 
tinez, 2015-NMCA-063. 

Law reviews. — For note, "On Building Better Laws for 
New Mexico's Environment," see 4 N.M. L. Rev. 105 (1978). 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 61A 
Am. Jur, 2d Pollution Control § 1 et seq. 

Secured lender liability: application of security interest 
exemption from definition of "owner or operator" under 
§ 101(20)(A) of Comprehensive Environmental Response, 
Compensation, and Liability Act (42 USCS § 9601 (20) 
(A)), 181 A.L.R. Fed. 293. 

389A C.J.S. Health and Environment §§ 115 to 157. 


Sec. 22. [Public employees and educational retirement systems 
trust funds; expenditures and encumbrances prohibited; 
administration; vesting of property rights.] 


A. All funds, assets, proceeds, income, contributions, gifts and payments from any source what- 
soever paid into or held by a public employees retirement system or an educational retirement 
system created by the laws of this state shall be held by each respective system in a trust fund to 
be administered and invested by each respective system for the sole and exclusive benefit of the 
members, retirees and other beneficiaries of that system. Expenditures from a system trust fund 
shall only be made for the benefit of the trust beneficiaries and for expenses of administering the 
system. A system trust fund shall never be used, diverted, loaned, assigned, pledged, invested, 
encumbered or appropriated for any other purpose. To the extent consistent with the provisions of 
this section, each trust fund shall be invested and the systems administered as provided by law. 

B._ The retirement board of the public employees retirement system and the board of the edu- 
cational retirement system shall be the trustees for their respective systems and have the sole and 
exclusive fiduciary duty and responsibility for administration and investment of the trust fund 
held by their respective systems. 

C. Aretirement board shall have the sole and exclusive power and authority to adopt site gl 
assumptions for its system based upon the recommendations made by an independent actuary 
with whom it contracts. The legislature shall not enact any law that increases the benefits paid by 
the system in any manner or changes the funding formula for a retirement plan unless adequate 
funding is provided. 

D. Upon meeting the minimum service requirements of an applicable retirement plan created 
by law for employees of the state or any of its political subdivisions or institutions, a member of a 
plan shall acquire a vested property right with due process protections under the applicable provi- 
sions of the New Mexico and United States constitutions. 

E. Nothing in this section shall be construed to prohibit modifications to retirement plans that 
enhance or preserve the actuarial soundness of an affected trust fund or individual retirement 
plan. (As added November 3, 1998.) 


The 1998 amendment to Article XX, which was pro- 
posed by S.J.R. No. 6, § 1 (Laws 1998) and adopted at the 
general election held on November 3, 1998 by a vote of 
336,043 for and 97,716 against, added this section. 


Compiler's notes. — Section 2 of H.J.R. No. 11 (Laws 
1993) proposed to amend the constitution by adding a new 
section providing for a statewide lottery and video ma- 
chines. This amendment was submitted to the people at 
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the general election held on November 8, 1994, but the 
New Mexico Supreme Court entered an order prohibiting 
the certification of the amendment as unconstitutional. 


ANNOTATIONS 


Property right in cost-of-living adjustments. — Any 
future cost-of-living adjustment to a retirement benefit is 
merely a year-to-year expectation that, until paid, does not, 
under the New Mexico constitution, create a vested prop- 
erty right in an annual cost-of-living adjustment calculated 
according to the statutory formula in effect on the date of 
the retiree's eligibility for retirement. Once paid, the cost- 
of-living adjustment becomes a part of the retirement ben- 
efit and a property right subject to constitutional protec- 
tions. Bartlett v. Cameron, 2014-NMSC-002. 

Where the legislature amended 22-11-31 NMSA 1978 
in 2013 to reduce future amounts educational retirees 
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might receive as a cost-of-living adjustment; and retirees 
sought to compel the education retirement board to pay 
them an annual cost-of-living adjustment for the entirety 
of their retirement, calculated according to the cost-of- 
living adjustment formula in effect on the date of their 
retirement on the grounds that under Article XX, Sec- 
tion 22 of the constitution of New Mexico, the retirees had 
a vested property interest in future cost-of-living adjust- 
ments based on the formula in effect on the date of their 
retirement, a cost-of-living adjustment to a retirement 
benefit is provided independently from the obligation and 
payment of a retirement benefit and retirees do not have 
a vested property interest in an annual cost-of-living ad- 
justment calculated in accordance with the formula in ef- 
fect at the time they were eligible for retirement. Bartlett 
v. Cameron, 2014-NMSC-002, 


ARTICLE XxI 
Compact with the United States 


Sec. 

1. Religious toleration; polygamy. 

2. Control of unappropriated or Indian lands; taxation of 
federal government, nonresident and Indian prop- 
erty. 

Assumption of territorial debts. 

Public schools. 

Suffrage, 


SAU 


Cross references. — For amendment of compact with 
United States, see N.M. Const., art. XIX, § 4. 

"Act of Congress". — Preamble refers to the Enabling 
Act (June 20, 1910, 36 Stat. 557, ch. 310), which is set out 
in Pamphlet 3. 


Sec. 

6. Capital. 

7. Reclamation projects. 

8. Allotted Indian lands subject to federal liquor control. 
9. Consent to Enabling Act provisions. 

10. Compact irrevocable, 

11. Consent to exchange of lands. 


Law reviews. — For note, "Procedural Problems in 
Amending New Mexico's Constitution," see 4 Nat. Re- 
sources J. 151 (1964). 


Sec. 1. [Religious toleration; polygamy.] 


Perfect toleration of religious sentiment shall be secured, and no inhabitant of this state shall 
ever be molested in person or property on account of his or her mode of religious worship. Polyga- 
mous or plural marriages and polygamous cohabitation are forever prohibited. (As amended Sep- 


tember 15, 1953.) 


The 19538 amendment, which was proposed by S.J.R. 
No, 11 (Laws 1953) and adopted at a special election held 
on September 15, 1953. with a vote of 18,410 for and 11,875 
against, deleted provision at end of section applying to pro- 
hibition of sale, barter or gift of intoxicating liquors to Indi- 
ans or introduction of such liquors into Indian country. 

Cross references. — For other provisions guarantee- 
ing religious freedom, see N.M. Const., art. I], § 11, and 
art. XII, § 9. 

For consent of congress to 1953 amendment, see 67 Stat. 
586, ch, 502, § 3 (1953). 

Comparable provisions. — Utah Const., art. ITI, First. 

Wyoming Const., art. XXI, § 25. 


ANNOTATIONS 


This section is the same as Enabling Act, § 2A. 
Tenorio v. Tenorio, 1940-NMSC-002, 44 N.M., 89, 98 P.2d 
838 (decided before 1953 amendment), superseded by 
statute, Your Food Stores, Inc. v. Village of Espanola, 
1961-NMSC-041, 68 N.M. 327, 361 P,2d 950. 

Trial court determines whether belief is "religious". 
— Whether a defendant's beliefis "religious" is to be decided 
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by the trial court, and unless the trial court rules that the 
belief is religious, evidence of a defendant's religious belief 
should not be introduced before the jury. State v. Brashear, 
1979-NMCA-027, 92 N.M. 622, 593 P.2d 63. 

Traditionalism of belief is a factor to be considered, 
particularly in connection with organizations, in deter- 
mining whether a belief is religious; however, traditional- 
ism, in itself, is not determinative because it would give no 
effect to conversions or to revelations, State v. Brashear, 
1979-NMCA-027, 92 N.M. 622, 593 P.2d 63. 

Nature of belief factor to be considered in deter- 
mining whether the belief is religious. State v. Brashear, 
1979-NMCA-027, 92 N.M. 622, 593 P.2d 63. 

But absence of organization espousing belief no 
factor. — The absence of an organization espousing the 
belief that a defendant contends is religious does not, in 
itself, determine whether an individual's belief is reli- 
gious. State v, Brashear, 1979-NMCA-027, 92 N.M. 622, 
593 P.2d 63. 

Congress had power to prohibit introduction of 
liquor into pueblo lands, notwithstanding that Indians 
had a fee simple title; such legislation did not encroach 
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upon police power of state. United States v. Sandoval, 231 
US. 28, 34 S. Ct. 1, 58 L. Ed. 107 (1913) (decided before 
1953 amendment). 

Use of marijuana not intrinsic part of religion. 
— Where the evidence shows that defendant's belief was 
derived from defendant's personal views of the Bible, and 
those views under the evidence are no more than that the 
use and distribution of marijuana is permitted because 
marijuana is a gift from God, such a personal use does not 
amount to an intrinsic part of a religion. State v. Brashear, 
1979-NMCA-027, 92 N.M. 622, 593 P.2d 63. 

Sunday laws not religious, — The Sunday laws (40- 
44-1 to 40-44-5, 1953 Comp., now repealed) are not for any 
religious observance nor founded upon any religious con- 
siderations, 1915-16 Op, Att'y Gen. No, 15-1570. 

Observance of Saturday as Sunday does not ex- 
cuse violation of Sunday laws (40-44-1 to 40-44-5, 1953 
Comp., now repealed). 1915-16 Op. Att'y Gen. No, 15-1570. 

Law reviews. — For student symposium, "Constitu- 
tional Revision - Indians in the New Mexico Constitu- 
tion," see 9 Nat. Resources J. 466 (1969). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. 
Jur. 2d Bigamy § 24; 16A Am. Jur. 2d Constitutional Law 
§ 477; 52 Am, Jur. 2d Marriage §§ 92, 94. 

Advertising matter, statute or ordinance relating to 
distribution of, as interference with religious freedom, 22 
A.L.R. 1484, 114 A.L.R. 1446. 

Bigamy, religious belief as affecting crime of, 24 A.L.R. 
1237. 

Vaccination of school children, requirement of, as inva- 
sion of religious liberty, 93 A.L.R. 1431. 

Patriotic ritual, such as oath of allegiance or salute to 
flag, etc., power of legislature to require, 110 A.L.R. 383, 
120 A.L.R. 655, 127 A.L.R. 1502, 141 A.L.R. 1030, 147 
A.L.R. 698. 

Solicitation of alms or contributions for charitable, reli- 
gious or individual purposes, validity of statutory regula- 
tions of, 128 A.L.R. 1361, 130 A.L.R. 1504. 

Public officers, discrimination because of religious creed 
in respect of appointment, compensation, etc., of, 130 
A.L.R. 1516. ; 

Streets or parks, legislation as to use of, for religious 
purposes, 133 A.L.R. 1415. 

License tax or regulations, constitutional guarantee 
of freedom of religion as applied to, 141 A.L.R. 538, 146 
A.L.R. 109, 152 A.L.R, 322. 

Constitutionality of statute providing school bus service 
for pupils of parochial or private schools, 168 A.L.R. 1434. 

Inclusion of period of service in sectarian school in 
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retirement benefits, as a violation of constitutional sepa- 
ration of church and state, 2 A.L.R.2d 1033. 

Releasing public school pupils from attendance for pur- 
pose of receiving religious education, 2 A.L.R.2d 1371. 

Compulsory education law, religious beliefs of parents 
as defense to prosecution for failure to comply with, 3 
A.L.R.2d 1401. 

Public regulation and prohibition of sound amplifiers 
or loud-speaker broadcasts in streets and other public | 
places, 10 A,L.R.2d 627, 

Guardian, consideration and weight of religious affilia- 
tions in appointment or removal of, 22 A.L.R.2d 696. 

Sunday, construction of statute or ordinance prohibiting 
or regulating sports and games on, 24 A.L.R.2d 813. 

Divorce, separation or annulment, racial, religious or 
political differences as ground for, 25 A.L,R.2d 928. 

Statute, ordinance or other measure involving chemical 
treatment of public water supply as interference with reli- 
gious freedom, 43 A.L.R.2d 453. 

Wills or deeds: validity of provisions prohibiting, penal- 
izing or requiring marriage to one of a particular religious 
faith, 50 A.L.R.2d 740. 

Wearing of religious garb by public school teachers, 60 
A.L.R.2d 300. 

Zoning regulations as affecting churches, 74 A.L.R.2d 
377, 62 A.L.R.3d 197. 

Use of public school premises for religious purposes 
during nonschool time, 79 A.L.R.2d 1148. 

Public payment of tuition, scholarship or the like, to sec- 
tarian school, 81 A.L.R.2d 1309, 

Furnishing free textbooks to sectarian school or student 
therein, 93 A.L.R.2d 986, 

Power of courts or other public agencies, in the absence 
of statutory authority, to order compulsory medical care 
for adults, 9 A.L.R.3d 1391. 

Provision of religious facilities for prisoners, 12 A.L.R.3d 
1276. 

Validity of blasphemy statutes or ordinances, 41 
A.L.R.3d 519. 

Adoption proceedings, religion as factor in, 48 A.L.R.3d 
383. 

Religion as factor in child custody and visitation cases, 
22 A.L.R.4th 971. 

Constitutionality of regulation or policy govern- 
ing prayer, meditation, or "moment of silence" in public 
schools, 110 A.L.R, Fed. 211. 

Bible distribution or use in public schools - modern 
cases, 111 A.L.R. Fed. 121. 


10 C.J.S. Bigamy § 7; 16A C.J.S, Constitutional Law 


determining public school teachers' seniority, salary or § 515; 55 C.J.S. Marriage § 17. 


Sec. 2. [Control of unappropriated or Indian lands; taxation of federal 
government, nonresident and Indian property.| 


The people inhabiting this state do agree and declare that they forever disclaim all right and 
title to the unappropriated and ungranted public lands lying within the boundaries thereof, and 
to all lands lying within said boundaries owned or held by any Indian or Indian tribes, the right 
or title to which shall have been acquired through the United States, or any prior sovereignty; and 
that until the title of such Indian or Indian tribes shall have been extinguished the same shall 
be and remain subject to the disposition and under the absolute jurisdiction and control of the 
congress of the United States; and that the lands and other property belonging to citizens of the 
United States residing without this state shall never be taxed at a higher rate than the lands and 
other property belonging to residents thereof; that no taxes shall be imposed by this state upon 
lands or property therein belonging to or which may hereafter be acquired by the United States 
or reserved for its use; but nothing herein shall preclude this state from taxing as other lands 
and property are taxed, any lands and other property outside of an Indian reservation, owned or 
held by any Indian, save and except such lands as have been granted or acquired as aforesaid, or 
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as may be granted or confirmed to any Indian or Indians under any act of congress; but all such 
lands shall be exempt from taxation by this state so long and to such extent as the congress of the 
United States has prescribed or may hereafter prescribe. 


Comparable provisions. — Utah Const., art. III, 
Second. 
Wyoming Const., art. XXI, § 26. 


ANNOTATIONS 
I. . GENERAL CONSIDERATION. 
Il. JURISDICTION OVER INDIANS. 
A. IN GENERAL. 
B. SPECIFIC CASES. 
III. TAXATION OF INDIANS. 


I. GENERAL CONSIDERATION, 


This section is the same as Enabling Act, § 2B. 
Tenorio v. Tenorio, 1940-NMSC-002, 44 N.M. 89, 98 P.2d 
838, superseded by statute, Your Food Stores, Inc. v. Village 
of Espanola, 1961-NMSC-041, 68 N.M. 327, 361 P.2d 950. 

Lessee for construction on federal land subject to 
taxation. — Congress having explicitly removed bar of 
sovereign immunity as it applied to property belonging to 
United States, the immunity granted federal government 
by this section and N.M, Const., art. VIII, § 3 (relating to 
tax exempt property), clearly was not available to one who 
had lease to construct military housing on federal land; 
it was his interest that was subject to taxation. Kirtland 
Heights, Inc. v. Board of Cnty. Comm'rs, 1958-NMSC-066, 
64 N.M. 179, 326 P.2d 672. 

Policy permitting sale of handcrafted works by 
Indians only, valid. — The policy of the state of New 
Mexico and that of the city of Santa Fe, which permits In- 
dians to display and to sell their handcrafted jewelry, arts 
and crafts on the grounds of the museum of New Mexico 
and the palace of the governors, but which prohibits any 
persons other than Indians from offering for sale hand- 
crafted jewelry and specifically forbids sales by persons 
other than Indians within the plaza, is valid. Livingston 
v. Ewing, 601 F.2d 1110 (10th Cir.), cert. denied, 444 US. 
870, 100.S. Ct. 147, 62 L. Ed, 2d 95 (1979). 

Pueblo Indians have no power to alienate Indian 
land except to United States since the fee of such lands 
is in the United States subject only to right of occupancy; 
thus, to acquire title in Indian lands, the title both of the 
Indian pueblo and of the United States must be acquired. 
United States ex rel. Pueblo of San Ildefonso v, Brewer, 184 
F. Supp. 377 (D.N.M. 1960). 

Indian authorities do not act under color of state 
law. — Pueblos do not derive their governmental. pow- 
ers from state nor from United States, and consequently 
there was no basis for holding that conduct of pueblo civil 
authorities of which protestant pueblo Indians complain 
(allegedly subjecting plaintiffs to indignities, threats and 
reprisals because of their faith) was done under color of 
state law, statute, ordinance, regulation, custom or usage. 
Toledo v, Pueblo De Jemez, 119 F. Supp. 429 (D.N.M. 1954). 

Field sobriety tests performed in Indian coun- 
try. — Field sobriety tests are procedural, rather than 
substantive, in nature because they are the investigative 
method by which the state enforces its substantive law 
prohibiting DWI, and in the absence of a tribal procedure 
governing the administration of field sobriety tests, a 
state officer may investigate a possible DWI by adminis- 
tering field sobriety tests in Indian country. State v. Har- 
rison, 2010-NMSC-038, 148 N.M. 500, 238 P.3d 869, aff'g 
2008-NMCA-107, 144 N.M. 651, 190 P.3d 1146. 

State officers' investigative authority in Indian 
country. — State officers have authority to enter In- 
dian country to investigate off-reservation crimes com- 
mitted in the officers' presence by Indians, so long as the 
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investigation does not infringe on tribal sovereignty by 
circumventing or contravening a governing tribal proce- 
dure. State v. Harrison, 2010-NMSC-038, 148 N.M. 500, 
238 P.3d 869, aff'g 2008-NMCA-107, 144 N.M. 651, 190 
P.3d 1146. 

Where a state officer, who was not cross-commissioned 
with the bureau of Indian affairs or an Indian nation, 
tribe, or pueblo, observed a vehicle traveling on a county 
road at a high rate of speed in excess of the speed limit; the 
officer pursued the vehicle; the vehicle did not stop when 
the officer turned on the emergency lights or the siren of 
the police vehicle; when the vehicle crossed a bridge and 
entered the Navajo reservation, the driver threw a bottle 
containing a yellow liquid out of the passenger window; the 
vehicle stopped inside the Navajo reservation; defendant, 
who was driving the vehicle, had blood shot, watery eyes 
and smelled moderately of alcohol and admitted that de- 
fendant had thrown a bottle of beer out of the vehicle; de- 
fendant failed field sobriety tests; defendant was Navajo; 
and the Navajo Nation did not have a tribal procedure gov- 
erning the administration of field sobriety tests, the traffic 
stop and the administration of the field sobriety tests did 
not infringe on the sovereignty of the Navajo Nation. State 
v, Harrison, 2010-NMSC-038, 148 N.M. 500, 238 P.3d 869, 
affg 2008-NMCA-107, 144 N.M. 651, 190 P.3d 1146. 

Tribal sovereign immunity divests a state dis- 
trict court of subject matter jurisdiction. — Where 
plaintiff, a non-profit New Mexico corporation filed a com- 
plaint against defendant,.a federally recognized Indian 
tribe organized under the federal Indian Reorganization 
Act (pueblo), requesting that the district court declare 
that the pueblo cannot restrict plaintiff's use of an ease- 
ment and right-of-way over land owned by the pueblo, 
but used by plaintiff and its predecessors in interest to 
access its property for many years and has been a public 
road that vested in the public as a state highway when 
it was retained by the United States since at least 1935, 
the district court erred in denying the pueblo's motion to 
dismiss, because under federal law, the pueblo is immune 
from suit, absent a waiver of its immunity or congressio- 
nal authorization of the suit, regardless of the nature of 
the claim giving rise to the dispute, and the pueblo prop- 
erly asserted its immunity by Rule 1-012(B)(1) NMRA 
motion to dismiss. Hamaatsa, Inc. v. Pueblo of San Felipe, 
2017-NMSC-007, rev'g 2018-NMCA-094, 310 P.3d 681. 

Motion to dismiss based on tribal sovereign im- 
munity. — Where a road was owned by the bureau of 
land management since 1906 and was constructed in 
1935 and used by the public since that time; in 2001, the 
BLM conveyed the property through which the road ran 
to defendant in fee simple; the BLM reserved an easement 
along the road for use as a road by the United States for 
public purposes; in 2002, the BLM conveyed its interest 
in the road to defendant; in plaintiffs action to declare 
the road a state public road, defendant moved to dismiss 
the complaint for lack of subject matter jurisdiction based 
on tribal sovereign immunity; and defendant offered no 
evidence of any property or governance interests in the 
road or that the road would threaten or affect defendant's 
sovereignty, the district court did not err in dismissing de- 
fendant's motion to dismiss because the allegations of the 
complaint, including the allegation that the road was a 
state public road, were presumed to be true for purposes of 
the motion and defendant failed to show any factual, legal 
or rational basis on which to invoke sovereign immunity. 
Hamaatsa, Inc. v, Pueblo of San Felipe, 2018-NMCA-094, 
cert. granted, 2018-NMCERT-009. 
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II, JURISDICTION OVER INDIANS. 
A. IN GENERAL. 


Infringement test reaffirmed. — The infringement 
test established in Williams v. Lee, 358 U.S. 217 (1959), 
applies to determine whether state court jurisdiction im- 
pinges on tribal sovereignty, even in cases where the rule 
established in Montana v. United States, 450 US. 544 
(1981), commands the absence of tribal court jurisdiction. 
Hinkle v. Abeita, 2012-NMCA-074, 283 P.3d 877, cert. de- 
nied, 2012-NMCERT-006. 

Where an Indian and a non-Indian were involved in a 
motor vehicle accident on a state highway within the ex- 
terior boundaries of an Indian Pueblo, the state district 
court did not have subject matter jurisdiction of a suit 
brought by the non-Indian against the Indian. Hinkle 
v. Abeita, 2012-NMCA-074, 288 'P.3d 877, cert. denied, 
2012-NMCERT-006. 

Scope of sovereign immunity. — Without an explicit 
waiver, Indian tribes are immune from suit in state court, 
even if the suit results from commercial activity occurring 
off the tribal reservation. Antonio v. Inn of the Mountain 
Gods Resort & Casino, 2010-NMCA-077, 148 N.M. 858, 
242 P.3d 425, cert. denied, 2010-NMCERT- 007, 148 N.M. 
610, 241 P.3d 611. 

Where worker was injured during the course of work- 
er's employment by an Indian tribe at a ski run that was 
operated by the Indian tribe on federal not tribal land, the 
Indian tribe did not'waive sovereign immunity by operat- 
ing the ski run off tribal land, the location of the ski run 
off tribal land did not confer jurisdiction to the state, and 
the workers' compensation judge lacked subject matter 
jurisdiction of worker's claim. Antonio v. Inn of the Moun- 
tain'Gods Resort & Casino, 2010-NMCA-077, 148 N.M. 
858, 242 P.3d 425, cert. denied, 2010-NMCERT-007, 148 
N.M. 610, 241 P.3d 611. 

Compact added nothing to authority and juris- 
diction of United States over Indian land as it existed 
under earlier congressional acts. Martinez v. Martinez, 
1945-NMSC-009, 49 N.M. 83, 157 P.2d 484. 

State disclaimed only proprietary interest in In- 
dian lands. — Disclaimer in this section whereby people 
of New Mexico forever disclaimed all right and title to all 
lands lying within boundaries of state owned or held by 
any Indian or Indian tribes, right or title to which shall 
have been acquired through United States or any prior 
sovereignty, is a disclaimer of proprietary, rather than of 
governmental, interest. Sangre De Cristo Dev. Corp. v. City 
of Santa Fe, 1972-NMSC-076, 84 N.M. 348, 503 P.2d 323, 
cert. denied, 411 US. 938, 93 S. Ct. 1900, 36 L. Ed, 2d 400 
(1973); Paiz v. Hughes, 1966-NMSC-151, 76 N.M. 562, 417 
P.2d 51. 

Civil jurisdiction over suit on promissory note against 
Indian who does not live on reservation is clearly a gov- 
ernmental and not a proprietary interest. Batchelor v. 
Charley, 1965-NMSC-001, 74 .N.M. 717, 398 P.2d 49. 

Disclaimer of proprietary rather than governmental 
interest did not prevent New Mexico state courts from 
obtaining jurisdiction over Indian residing on Indian res- 
ervation established by United States government by is- 
suing and serving process upon Indian while he was on 
the reservation, such Indian having entered into a con- 
tract while off reservation and in this state; issuance and 
service of process was unrelated to any proprietary inter- 
est. State Sec., Inc. v. Anderson, 1973-NMSC-017, 84 N.M. 
629, 506 P.2d 786. 

State's constitutional disclaimer of all right and 
title to Indian lands applies only to a proprietary in- 
terest in such lands and does not apply to a nonpropri- 
etary intent in subjecting the United States to a state 
action involving a general water right adjudication. Jicar- 
illa Apache Tribe v. United States, 601 F.2d 1116 (10th Cir, 
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1979), cert. denied, 444 U.S. 995, 100 S. Ct. 530, 62 L. Ed. 
2d 426 (1979). 

Indian lands subject to absolute congressional ju- 
risdiction and control. — State lacks jurisdiction over 
Indian lands until and unless Indian title is extinguished. 
Until such extinguishment of title, lands involved are 
subject to absolute jurisdiction and control of congress of 
United States. State v. Begay, 1958-NMSC-013, 63 N.M. 
409, 320 P.2d 1017, cert. denied, 357 US. 918, 78 S. Ct. 
1359, 2 L. Ed. 2d 1363 (1958), overruled to extent opinion 
declared exclusive federal jurisdiction over Indian lands, 
State v. Warner, 1963-NMSC-034, 71 N.M. 418, 379 P.2d 66. 

Congress legislates for pueblos. — Congress and not 
state of New Mexico legislates for pueblos of New Mexico. 
Toledo v. Pueblo De Jemez, 119 F. Supp. 429 (D.N.M. 1954), 

No state governmental power absent congressio- 
nal or supreme court sanction. — Terms upon which 
New Mexico was admitted as state and this section left no 
room for claim by state to governmental power over In- 
dians or Indian lands except where such jurisdiction has 
been specifically granted by act of congress or sanctioned 
by decisions of supreme court of United States. Your Food 
Stores, Inc. v. Village of Espanola, 1961-NMSC-041, 68 
N.M. 827, 361 P.2d 950, cert. denied, 368 U.S. 915, 82 S. Ct. 
194, 7 L. Ed. 2d 131. 

State must act to accept jurisdiction granted. — Al- 
though congress did specifically act in 1953 to give its con- 
sent to state to assume jurisdiction over Indians within its 
boundaries, such jurisdiction is prohibited until state should 
amend its constitution or statute, removing any legal imped- 
iment to such assumption of jurisdiction. New Mexico has 
not seen fit to amend this section and so has not accepted ju- 
risdiction over the Indians. Chino v. Chino, 1977-NMSC-020, 
90 N.M. 208, 561 P.2d 476; Your Food Stores, Inc. v. Village of 
Espanola, 1961-NMSC-041, 68 N.M. 327, 361 P.2d 950, cert. 
denied, 368 U.S. 915, 82'S. Ct. 194, 7 L. Ed. 2d 131. 

Test for a dependent Indian community. — To 
determine if a particular tract of land is a dependent In- 
dian community, the land in question must have been set 
aside by the federal government for the use of the Indi- 
ans as Indian land and the land must be under federal 
superintendence. Congress or the executive must have 
taken some explicit action to create Indian country, and 
the set-aside requirement requires more than a transfer 
of land for Indian use, it requires that the transfer of land 
be for the purpose of a long-term settlement by an Indian 
community. State v. Steven B,, 2015-NMSC-020, rev'g 
2013-NMCA-078, 306 P.38d 509 and No. 32,136, mem. op. 
N.M. Ct. App. April 9, 2018, and overruling State v. Dick, 
1999-NMCA-062, 127 N.M. 382, 981 P.2d 796. 

Parcel Three of Fort Wingate was not set aside 
for Indians as Indian land. — In a consolidated appeal, 
where respondents were both enrolled members of the 
Navajo Nation who were accused of criminal offenses com- 
mitted on Parcel Three of Fort Wingate, the district court 
erred in concluding that it lacked jurisdiction over respon- 
dents based on the court's conclusion that the crimes were 
committed on Indian land. The New Mexico supreme court 
held that the crimes did not occur within Indian country 
as defined in the Indian Country Crimes Act, 18 U.S.C. 
§§ 1151 to 1170. The land in question was transferred by 
congress, through Public Law 567, to the department of 
interior for use by the bureau of Indian affairs for the pri- 
mary purpose of educating children. Public Law 567 dem- 
onstrates that congress did not set aside Parcel Three of 
Fort Wingate for long-term settlement by an Indian com- 
munity. Parcel Three was therefore not located in Indian 
country for purposes of state criminal jurisdiction. State 
v. Steven B,, 2015-NMSC-020, rev'g 2013-NMCA-078, 306 
P.3d 509 and No, 32,136, mem. op. N.M. Ct. App. April 9, 
2013, and overruling State v. Dick, 1999-NMCA-062, 127 
N.M. 382,981 P.2d 796.. 
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Jurisdiction over federal land set aside for Indian 
use. — Where a child, who was an enrolled member of the 
Navajo Nation, was charged with battery upon a school em- 
ployee at a high school that was located on federal land set 
aside by congress for use by the bureau of Indian affairs; the 
BIA controlled all occupancy of the land, operated the high 
school and an elementary school on the land, primarily for 
the education of Indian children, and provided housing on 
the land for students and school employees; a school board 
elected at Navajo Nation elections established school poli- 
cies, curriculum and budgets; the principals of the schools 
were BIA employees; law enforcement on the land was pro- 
vided by the Navajo Nation, the county sheriff and state 
police; utility and fire protection services were not provided 
to any Indian entity; the Navajo Nation prosecuted misde- 
meanors that occurred at the schools in the Navajo Nation 
courts; in State v, Dick, 1999-NMCA-062,127 N.M. 382, 981 
P.2d 796, the court held that the state did not have jurisdic- 
tion to prosecute a criminal defendant within the land, be- 
cause the land was a dependent Indian community; and in 
United States v. M.C., 311 F, Supp. 2d 1281 (D.N.M. 2004), 
the court held that the land was not a dependent Indian 
community, because the school community was not located 
on tribal lands or land held in trust for Native Americans, 
the state didnot have jurisdiction to prosecute the battery 
case because the court of appeals, following Dick, held that 
the schools were a "dependent Indian community" and the 
land was, therefore within "Indian country" as defined in 
18 US.C., § 1151. State v. Steven B., 2018-NMCA-078, cert. 
granted, 2013-NMCERT-007. 

Federal authority over Indians not exclusive. — 
Reservation is not a completely separate entity existing 
outside of political and governmental jurisdiction of New 
Mexico. State has some jurisdiction, and there is not and 
never has been "exclusive federal authority." Montoya v. 
Bolack, 1962-NMSC-073, 70 N.M. 196, 372 P.2d 387. 

We reject broad assertion that federal government has 
exclusive jurisdiction over tribe for all purposes. Even on 
reservations, state laws may be applied unless such appli- 
cation would interfere with reservation self-government 
or impair a right granted or reserved by federal law. Mes- 
calero Apache Tribe v. Jones, 411 U.S. 145, 938 S. Ct. 1267, 
36 L. Ed. 2d 114 (1973). 

Test of validity of state action is whether such action 
interferes with right of reservation Indians to make their 
own laws and be ruled by them. Test is not exclusive juris- 
diction of the Indians or of the United States over Indian 
reservation lands. Paiz v. Hughes, 1966-NMSC-151, 76 
N.M. 562, 417 P.2d 51. 

Political nature of Indian tribes. — Indian tribes 
are distinct political entities with right to self-government, 
having exclusive authority within their territorial bound- 
aries and not subject to laws of state in:which they are 
located nor to federal laws except where applicability of 
federal laws or jurisdiction of courts is expressly conferred 
by federal legislation. Your Food Stores, Inc. v. Village of Es- 
panola, 1961-NMSC-041, 68 N.M. 327, 361 P.2d 950, cert. 
denied, 368 U.S. 915, 82:8. Ct. 194, 7 L. Ed. 2d 131. 

Limits of state jurisdiction are reservation self- 
government and federal law. — Even on reservations, 
state laws may be applied unless such application would 
interfere with reservation self-government or would im- 
pair a right granted or reserved by federal law; neither 
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Navajo tribal self-government nor rights granted or re- . 


served by federal law would be in conflict with state's 
operation and exclusive control of schools located on res- 
ervation lands, leased by district with approval of both 
Navajo tribe and secretary of the interior. Prince v. Board 
of Educ., 1975-NMSC-068, 88 N.M. 548, 543 P.2d 1176. 
Indian rights to sue and be sued in state courts. 
— In matters not affecting either the federal govern- 
ment or tribal relations, an Indian has the same status 
to sue and be-sued in state courts as any other citizen, 
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but when Indians do invoke jurisdiction of state courts, 
they are bound by decisions of these courts and cannot 
be heard to complain of adjudication of all claims and is- 
sues which can be and are properly asserted by or against 
them in suits which they have initiated. Paiz v. Hughes, 
1966-NMSC-151, 76 N.M. 562, 417 P.2d 51, 

In matters not affecting either federal government or 
tribal relations, an Indian has same status to sue and 
be sued in state courts as any other citizen. Batchelor v. 
Charley, 1965-NMSC-001, 74 N.M. 717, 398 P.2d 49. 

Criteria for deciding whether interference with 
Indian self-government. — Criteria to be considered 
to determine whether or not application of state law 
would infringe upon self-government of Indians are: (1) 
whether parties are Indians or non-Indians, (2) whether 
cause of action arose within Indian reservation and (3) 
what is nature of interest to be protected. Chino v. Chino, 
1977-NMSC-020, 90 N.M. 208, 561 P.2d 476. 

State should not fill vacuums in Indian law. — For 
state to move into areas where Indian law and procedure 
have not achieved degree of certainty of state law and pro- 
cedure would deny Indians the opportunity of developing 
their own system. Chino v. Chino, 1977-NMSC-020, 90 
N.M. 203, 561 P.2d 476. 


B. SPECIFIC CASES. 


City and county jurisdiction. — City and board of com- 
missioners may not exercise claimed authority over lands 
if they would thereby interfere with self-government of the 
Tesuque pueblo or impair a right granted, reserved or pre- 
empted by congress. Sangre De Cristo Dev. Corp. v. City of 
Santa Fe, 1972-NMSC-076, 84 N.M. 348, 503 P.2d 323, cert. 
denied, 411 US, 938, 93 S. Ct. 1900, 36 L. Ed. 2d 400 (1973). 

Support obligations properly within state court 
jurisdiction. — Enforcement of the former New Mex- 
ico Revised Uniform Reciprocal Enforcement of Sup- 
port Act (now Uniform Interstate Family Support Act, 
Chapter 40, Article 6A NMSA 1978) did not interfere 
with internal self-government of Zuni tribe or contra- 
vene an express federal grant or reservation by placing 
jurisdiction of actions to enforce support obligations in 
district courts of New Mexico rather than tribal courts, 
as support obligation here arises from marital relation- 
ship between appellant and appellee. Natewa v. Natewa, 
1972-NMSC-049, 84 N.M. 69, 499 P.2d 691. 

Criminal prosecutions against non-Indians. — Ex- 
ercise of jurisdiction by state courts over criminal offenses 
on Indian reservation lands, by non-Indians against non- 
Indians and where no Indian property is involved, would 
not affect authority of tribal counsel over reservation af- 
fairs and therefore would not infringe on right of Indians 
to govern themselves. State v. Warner, 1963-NMSC-034, 
71 N.M. 418, 379 P.2d 66, 

Enforcement of compulsory school attendance 
laws. — It has long been policy of federal government to 
encourage and support states in providing public educa- 
tion to Indian children whether they live on or off a res- 
ervation, and secretary of interior has been authorized 
to permit states to enforce penalties of state compulsory 
school attendance laws against Indian children and their 
parents, if tribe adopts resolution consenting to such en- 
forcement. Navajo tribal code has given consent to applica- 
tion of state compulsory school attendance laws to Indians 
of Navajo tribe and their enforcement on lands of reserva- 
tion wherever an established public school district lies or 
extends within such reservation. Prince v. Board of Educ., 
1975-NMSC-068, 88 N.M. 548, 543 P.2d 1176. 

Enforcement of real property laws. — Action for forc- 
ible entry and unlawful detainer deals directly with ques- 
tion of occupancy and ownership of land, and when land lies 
within a reservation, enforcement of owner's rights to such 
property by state court would infringe upon governmental 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


Art, XXI, § 2 


powers of tribe, whether those owners are Indians or non- 
Indians, Civil jurisdiction of lands within reservation re- 
mains with tribe despite fact that tribal law makes no 
provision for a wrongful entry and detainer action. Chino v. 
Chino, 1977-NMSC-020, 90 N.M. 203, 561 P.2d 476. 

Easement does not confer criminal jurisdiction. 
— Where federal government's permission for state to con- 
struct highway across Indian reservation was merely an 
easement, beneficial title in Indians was not extinguished, 
and state did not have criminal jurisdiction over Indian’ 
driving an automobile on such highway. State v. Begay, 
1958-NMSC-013, 63 N.M. 409, 320:P.2d 1017, cert. denied, 
357 U.S. 918, 78 S, Ct. 1859, 2 L. Ed. 2d 1363, overruled on 
another point, State v. Warner, 1963-NMSC-034, 71 N.M. 
418, 379 P.2d 66. 

Criminal jurisdiction in land owned by Indian tribe. 
— Where defendant struck and killed a highway worker 
while defendant was driving under the influence of alcohol; 
defendant was an enrolled member of the Navajo Nation; 
the Navajo Nation owned the land upon which the accident 
occurred in fee simple title, paid county property taxes on 
the land, and used the land as "chapter land" for the devel- 
opment of a chapter house, which was a political subdivision 
of the Navajo Nation; and defendant did not present evi- 
dence to show that the accident site was within the boundar- 
ies of the Navajo Nation as they existed on the date of the 
accident, that the federal government designated the land as 
Indian country or transferred the land to Indians for use by 
Indians, that the land was a dependent Indian community, 
or that the land was within the boundaries of the Navajo Na- 
tion as established by the 1868 treaty between the Navajo 
Nation and the United States or was once an Indian allot- 
ment, the accident did not occur within Indian country as 
defined in the Indian Country Crimes Act, 18 U.S.C. §§1151 
to 1170 (2010) and the state district court had jurisdiction 
over the case. State v. Vandever, 2013-NMCA-002, 292 P.3d 
476, cert. denied, 2012-NMCERT-011. 

State may adjudicate water rights. — This section 
does not prohibit state adjudication of Indian water rights 
since state would not be asserting a proprietary interest 
in Indian lands and since state can exercise power over 
Indians where, as in this case, federal government has 
specifically granted it, State ex rel. Reynolds v, Lewis, 
1976-NMSC-001, 88 N.M. 636, 545 P.2d 1014, 

Service proper on nonreservation Indians outside 
reservation. — Where nonreservation Indians were in- 
volved and service of process was not made within an In- 
dian reservation, service of process upon these Indians on 
privately leased lands would not affect authority of tribal 
Indians over reservation affairs or impinge on right of res- 
ervation Indians to make their own laws or be governed by 
them. Batchelor v. Charley, 1965-NMSC-001, 74 N.M. 717, 
398 P.2d 49, 


4 


IIT. TAXATION OF INDIANS. 


Permanent improvements on reservation immune 
from property tax. — Permanent improvements on 
tribe's tax-exempt land would certainly be immune from 
state's ad valorem property tax. Mescalero Apache Tribe v. 
Jones, 411 US. 145, 93 S, Ct. 1267, 36 L. Ed. 2d 114 (1978). 

All reservation lands and property exempt. — This 
section clearly precludes state from taxing Indian lands 
and Indian property on the reservation. Prince v. Board of 
Educ., 1975-NMSC-068, 88 N.M. 548, 543 P.2d 1176. 

Indian income earned on reservation. — New 
Mexico may not tax income and gross receipts of Indians 
residing on reservation when income and gross receipts 
involved are derived solely from activities within reserva- 
tion, Hunt v. O'Cheskey, 19738-NMCA-026, 85 N.M. 381, 
512 P.2d 954, cert. quashed, 85 N.M. 388, 512 P.2d 961. 

State may tax Indian property outside reserva- 
tion. — By virtue of Enabling Act (see Pamphlet 3), fed- 
eral government permitted state to tax, as other lands and 
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property are taxed, any lands and other property outside of 
Indian reservation owned or held by any Indian. Mescalero 
Apache Tribe v. Jones, 1971-NMCA-130, 83 N.M. 158, 489 
P.2d 666, cert: denied, 83 N.M. 151, 489 P.2d 659 (1971), 
aff'd in part, rev'd in part on account of immunity from tax 
afforded by Indian Reorganization Act (25 U.S.C. § 465), 
411 US. 145, 93'S, Ct. 1267, 36 L. Ed. 2d 114 (1973), 

Unless Congress forbids it, New Mexico retains right 
to tax all Indian land and Indian activities located or oc- 
curring outside of reservation. Mescalero Apache Tribe v. 
Jones, 411 U.S, 145, 93 S. Ct. 1267, 36 L. Ed. 2d 114 (1973). 

Implied congressional consent to reservation Indi- 
ans acquiring property outside reservation. — This 
section's reservation to state of limited power to tax lands 
and property of Indians outside of reservations implies 
consent of congress to acquisition by reservation Indians of 
land and property outside of an Indian reservation. Trujillo 
v, Prince, 1988-NMSC-024, 42 N.M. 337, 78 P.2d 145. 

Taxing non-Indians' activities on Indian land does 
not violate this section, which is'a disclaimer of propri- 
etary interest, not of governmental control. G.M. Shupe, Ine. 
v. Bureau of Revenue, 1976-NMCA-040, 89 N.M. 265, 550 
P.2d 277, cert. denied, 89 N.M. 321, 551 P.2d 1368. 

Private non-Indian corporations cannot escape obligation 
to pay state taxes by locating their property on Indian res- 
ervations. Nothing forbids imposition of such a tax since it 
does not in any way infringe on right of reservation Indi- 
ans to make their own laws and be ruled by them. Although 
the land itself cannot be taxed, the non-Indian property, 
which does not belong to and may not be acquired by United 
States or reserved for its use, can be. Prince v. Board of 
Educ., 1975-NMSC-068, 88 N.M. 548, 543 P.2d 1176. 

The gross receipts tax, Section 7-9-4 NMSA 1978, may 
be constitutionally imposed on a contractor doing work on 
an Indian reservation, where there is no imposition on the 
sovereignty of the United States or infringement of the 
Indian tribe's right to self-government. Tiffany Constr. Co, 
v. Bureau of Revenue, 1981-NMSC-057, 96 N.M. 296, 629 
P.2d 1225, aff'g in part, rev'g in part, 1980-NMCA-115, 96 
N.M. 304, 629 P.2d 1233. 

Claimant of adverse possession still must prove pay- 
ment of taxes, — In suit by United States as guardian of 
pueblo of Taos to quiet title to certain lands granted pueblo 
Indians, such lands were not exempt from taxation so as to 
relieve claimants by adverse possession from proving, under 
Pueblo Lands Act (June 7, 1924, 43 Stat. 636, ch. 331, §§ 4 
and 5), their payment of all taxes on the lands claimed which 
were assessed and levied in conformity with New Mexico 
laws. United States v, Wooten, 40 F.2d 882 (10th Cir. 1930). 

No violation as to foreign corporations. — Foreign 
corporations are not taxed at higher rate than domestic 
corporations. 1912-13 Op. Att'y Gen. No. 12-883. 

Indians are subject to road tax for benefit of roads 
outside their lands. 1915-16 Op. Att'y Gen. No. 15-1411. 

State's power to tax federal property. — State may 
not impose taxes upon assets or property of any agency or 
branch of federal government, with the exception of real 
property, without consent of epnatieiee 1957-58 Op. Att'y 
Gen. No. 57-189. 

Severance tax applicable to federal areas. — Unless 
state has relinquished its legislative jurisdiction over federal 
areas, severance tax (Sections 7-26-1 to 7-26-9 NMSA 1978) 
is applicable thereto..1951-52 Op. Att'y Gen. No. 51-5353. 

Criminal prosecutions against non-Indians. 1933- 
34 Op. Att'y Gen. No. 34-779. 

State may not condemn Indian lands. — Absolute 
sovereignty of Pueblo Indian lands having been ceded to 
United States, state may not condemn such lands for pub- 
lic highways. 1921-22 Op. Att'y Gen. No. 22-3255. 

Jurisdiction over state offenses committed by 
Indians, — State courts have jurisdiction in offenses 
against law of state committed by pueblo Indians. 1914 
Op. Att'y Gen. No. 14-1237, 
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No service of process on reservations. — Navajo 
Indian lands are outside of territorial jurisdiction of state 
courts, and therefore any attempt to make service of process 
on Navajo defendant within territorial limits of said lands 
would be a useless act. 1957-58 Op. Att'y Gen. No. 58-213. 

No service of process without permission of Indian 
agent. — Officer of state cannot serve subpoena or arrest 
person on Indian reservation without permission of Indian 
agent. In such cases agent should be notified and should 
deliver or assist in delivering fugitive from justice to proper 
state authority. 1933-34 Op. Att'y Gen. No. 34-779. 

Game laws apply to non-Indians everywhere. 


— State has jurisdiction to prosecute non-Indians vio-' 


lating hunting and fishing laws even though such viola- 
tion occurs on Indian reservation. 1953-54 Op. Att'y Gen. 
No. 54-6041.” 

Game laws apply to Indians outside reservations 
absent special rights. — If there is no treaty or agree- 
ment between United States and Indian tribe recognizing 
or granting rights to Indians to hunt and fish outside In- 
dian country, an Indian hunting or fishing in New Mexico 
outside Indian country is subject to laws of state the same 
as any other person, 1953-54 Op. Att'y Gen. No. 54-6041. 

Game laws do not apply to Indians on reserva- 
tions. — An Indian hunting or fishing on reservation 
not his own is still an Indian in Indian country and is 
exempt from game laws of state. 1953-54 Op. Att'y Gen. 
No. 54-6041. 

Game laws apply if items transported elsewhere. 
— As to possession of hides, skins, pelts, heads and game 
animals, birds or fish or parts thereof, in the case of such 
items taken by an Indian on a reservation and trans- 
ported elsewhere, state would have absolutely no jurisdic- 
tion whatsoever. 1953-54 Op. Att'y Gen. No. 54-6041. 

State cannot regulate reservation gas systems. 
— Indians acquiring gas resources from sources wholly 
upon Indian reservations are not public utilities subject 
to regulation by public service commission of New Mexico. 
1953-54 Op. Att'y Gen. No, 53-5690. 

Indians operating gas distribution system wholly on 
reservation regardless of manner in which they acquire 
gas on reservation are not subject to laws of state in re- 
lation to regulation as public utilities. 1953-54 Op. Att'y 
Gen. No. 53-5690. 

Indian rights to sue and be sued in state courts. 


— Civil courts of New Mexico are open to Indians as are: 


federal courts should they feel that injunctive relief is 
necessary against members or employees of state high- 
way commission [state transportation commission] for 
violation of their property rights. 1953-54 Op. Att'y Gen. 
No, 53-5632. 

Right to vote and run in school elections. — If iso- 
lated segment of reservation upon which Indian resides 
was not specifically excluded from area covered by school 
district, the Indian, if otherwise qualified and registered, 
is entitled to vote in school election in precinct in which he 
lives, and he is also entitled to be‘a candidate and to hold 
office of member of school board of school district in which 
he resides. 1955-56 Op. Att'y Gen. No. 55-6087. 

Inclusion of Indian lands in watershed district 
must comply with law. — Federal, reservation and 
state lands may be included in a watershed district only 
if officials charged with administering such lands specifi- 
cally agree to inclusion of lands in the district. It would 
also be necessary that officials administering lands: in 
question also agree to put up a pro rata share of district's 
budget based on value of lands included in district be- 
cause the assessment is to be uniform throughout district. 
This amount may be difficult of computation since in most 
counties property exempt from taxation is not carried on 
tax rolls and the value of real property as indicated on 
tax rolls is a determining factor in computing assessment. 
1961-62 Op. Att'y Gen. No. 61-87. 
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Property of Indian trader. — Personal property and 
improvements belonging to Indian trader and located in 
and upon Indian reservation, which may be removed by 
such trader on leaving the reservation, are subject to gen- 
eral property tax, but it is otherwise if such improvements 
become part of the land. 1935-36 Op. Att'y Gen. No. 35-875. 

No tax on reservation gas pumps unless congress 
allows. — Service station on Apache reservation, oper- 
ated by Mescalero Apache tribal enterprises, is liable for 
payment of New Mexico motor fuel tax (64-26-2 and 64- 
26-2.1, 1953 Comp., now repealed) by virtue of congressio- 
nal authorization (4 U.S.C. § 104). 1957-58 Op. Att'y Gen. 
No. 57-263. 

Land held under ordinary patent may be taxed. 
— Land held by pueblo Indian under ordinary patent 
from United States is taxable. 1915-16 Op. Att'y Gen. 
No. 15-1709. 

Law reviews. — For note, "State Regulation of Oil and 
Gas Pools on State, Federal, Indian and Fee Lands," see 2 
Nat. Resources J. 355 (1962). 

For article, "The Bill of Rights and American Indian 
Tribal Governments," see 6 Nat. Resources J. 581 (1966). 

For student symposium, "Constitutional Revision - 
Indians in the New Mexico Constitution," see 9 Nat. Re- 
sources J. 466 (1969). 

For article, "Indians - Civil Jurisdiction in New Mexico - 
State, Federal and Tribal Courts," see 1 N.M. L. Rev, 196 
(1971), 

For comment, "Indians - State Jurisdiction Over Real 
Estate Developments on Tribal Lands," see 2 N.M. L. Rev. 
81 (1972). 

For article, "The Indian Tax Cases - A Territorial Analy- 
sis," see 9 N.M. L. Rev. 221 (1979). 

For article, "Survey of New Mexico Law, 1979-80: Indian 
Law," see 11 N.M. L. Rev. 189 (1981). 

For article, "Tremors: Justice Scalia and Professor Clin- 
ton Re-Shape the Debate over the Cross-Boundary En- 
forcement of Tribal and State Judgments", see 34 N.M. L. 
Rev, 239 (2004). 

For article, "A Different Kind of Symmetry", see 34 N.M. 
L. Rev. 263 (2004). 

For article, "Compacts, Confederacies, and Comity: 
Intertribal Enforcement of Tribal Court Orders", see 34 
N.M, L. Rev. 297 (2004). 

For article, "Enforcement of Tribal Court Tax Judg- 
ments Outside of Indian Country: The Ways and Means", 
see 34 N.M. L. Rev. 339 (2004), 

For article, "Full Faith and Credit, Comity, or Federal 
Mandate? A Path That Leads to Recognition and Enforce- 
ment of Tribal Court Orders, Tribal Protection Orders, and 
Tribal Child Custody Orders", see 34 N.M. L. Rev, 381 (2004). 

For article, "Federal Courts, State Power, and Indian 
Tribes: Confronting the Well-Pleaded Complaint Rule", 
see 35 N.M. L. Rev. 1 (2005). 

For note, "State Fishing and Game Regulations Do Not 
Apply on Tribally Owned Reservation Land", see'23 Nat. 
Resources J. 4871 (1983). 

For note, "Non-Lease Agreements Available for Indian 
Mineral Development," see 24 Nat. Resources J. 195 (1984). 

For comment, "Administration of Reserved and Non- 
Reserved Water Rights on an Indian Reservation: Post- 
Adjudication Questions on the Big Horn River," see 32 
Nat. Resources J. 681 (1992), 

For article, "Tribal Authority Under the Clean Air Act: 
How Is It Working?", see 44 Nat. Resources J. 213, (2004), 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 41 Am. 
Jur, 2d Indians § 58 et seq.; 71 Am. Jur. 2d State and Local 
Taxation §§ 183, 221, 223, 235, 236. 

Constitutional exemption from taxation as subject to 
legislative regulation respecting conditions of its asser- 
tion, 4 A.L.R.2d 744, 

Leasehold estate in public property as subject of tax, 54 
A.L.R.8d 402. 
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Art, XXI, $3 CONSTITUTION OF THE STATE OF NEW MEXICO Art. XXI, § 4 


Taxation of property owned by public body but not de- § 13) making state criminal laws applicable to acts com- 
voted to public or governmental use, 54 A.L.R.3d 402. mitted on federal reservations, 57 A.L.R. Fed, 957, 

Proof and extinguishment of aboriginal title to Indian 42 C.J.S, Indians §§ 30, 69, 70, 131; 84 C.J.S, Taxation 
lands, 41 A.L.R. Fed. 425. $§ 27, 207, 212, 252, 258. 


Effect of federal assault statute (18 USCS § 118) on 
prosecutions under Assimilative Crimes Act (18 USCS 


Sec. 3. [Assumption of territorial debts. ] 


The debts and liabilities of the territory of New Mexico and the debts of the counties thereof, which 
were valid and subsisting on the twentieth day of June, nineteen hundred and ten, are hereby as- 
sumed and shall be paid by this state; and this state shall, as to all such debts and liabilities, be subro- 
gated to all the rights, including rights of indemnity and reimbursement, existing in favor of said ter- 
ritory or of any of the several counties thereof on said date. Nothing in this article shall be construed 
as validating or in any manner legalizing any territorial, county, municipal or other bonds, warrants, 
obligations or evidences of indebtedness of, or claims against, said territory or any of the counties or 
municipalities thereof which now are or may be, at the time this state is admitted, invalid and illegal; 
nor shall the legislature of this state pass any law in any manner validating or legalizing the same. 


Comparable provisions. — Utah Const., art. III, Third. rel, Beach v. Board of Loan Comm'rs, 1914-NMSC-040, 19 

Wyoming Const., art. XXI, § 27. N.M. 266, 142 P, 152. , 

Compiler's notes. — This section is the same as En- State may pay interest from proceeds of donated 
abling Act, § 2C. lands. — Interest on series "A" state bonds, by which ter- 


ritorial bonds for insane hospital and for military institute 


ANNOTATIONS were assumed by state, was properly payable from pro- 

Congress intended that "debts and liabilities" ceeds of sales and rentals of lands donated by congress to 
only shoutd be covered, believing at time that there the two institutions, 1915-16 Op, Atty Gen. No, 15-1442, 

was practically no reimbursement to be made. Bryant v, Law reviews. oo For article, "Ad Valorem Tax Status 

Board of Loan Comm'rs, 1922-NMSC-069, 28 N.M. 319, of a Private Lessee's Interest in Publicly Owned Property: 

211 P. 597. Taxability of Possessory Interests in Industrial Projects 

Claims against county for wild animal boun- under the New Mexico Industrial Revenue Bond Act," see 


ties. — Section does not authorize payment by state of 3 .N.M. L, Rev, 136 (1973). 
claims against county for wild animal bounties. State ex Am. Jur, 2d, ALR. and C.J.S. references, — 81A 


C.J,8, States §§ 4, 5. 


Sec. 4. [Public schools. ] 


Provision shall be made for the establishment and maintenance of a system of public schools 
which shall be open to all the children of the state and free from sectarian control, and said schools 
shall always be conducted in English. 


Cross references. — For provision for, free public Federal government also has duty to educate 
school system, see N.M. Const., art. XII, § 1. Indians. — Federal government, in compliance with 

For exclusive control of state, see N.M. Const., art. XII, treaty obligations to Navajo tribe, has duty to provide 
§ 3. for education and other services needed by Indians. 

For teachers learning English and Spanish, see N.M. Prince v, Board of Educ., 1975-NMSC-068, 88 N.M. 548, 
Const., art. XII, § 8. 5438 P.2d 1176, 

For educational rights of children of Spanish descent, Large school districts effective denial of free 
see N.M. Const., art. XII, § 10. education. — If school districts are made so large that 

Comparable provisions. — Utah Const., art. III, children are unable to make trip to school and back home 
Fourth. each day, then they are denied a free school just as ef- 

Wyoming Const., art. XXI, § 28. fectively as if no school existed. Prince v. Board of Educ., 


1975-NMSC-068, 88 N.M. 548, 543 P.2d 1176. 


ANNOTATIONS Teachers belonging to religious orders restricted. 
Congress encouraged state to provide public 7 Members of religious orders who are employed as pub- 
education to all citizens. — Indicative of congressio- lic school teachers must refrain from teaching sectarian 
nal policy of encouraging New Mexico to provide public religion and doctrines and from disseminating religious 
education to all of its citizens, including Indians, is § 2 D literature while on duty; they must be under actual con- 
of Enabling Act (see Pamphlet 3) which orders that provi- trol and supervision of responsible school authorities. 
sion be made for establishment and maintenance of sys- Zellers v. Huff, 1951-NMSC-072, 55 N.M. 501, 236 P.2d 
tem of public schools open to all children of state and free 949. her age sae 
from sectarian control, which mandate is picked up in Wearing of religious garb and insignia must be barred 
N.M. Const., art, XII, § 1, and this section. Prince v. Board during time members of religious orders are on duty as 
of Educ., 1975-NMSC-068, 88 N.M. 548, 543 P2d 1176. public school teachers, Zellers v. Huff, 1951-NMSC-072, 55 


N.M. 501, 236 P.2d 949, 
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Art. XXI, § 5 


Penalty for sectarian teaching. — Barring certain 
members of religious orders from again teaching after 
they had knowingly taught sectarian religion during 
regular school hours was not improper. Zellers v. Huff, 
1951-NMSC-072, 55 N.M. 501, 286 P.2d 949. 

Non-English languages not excluded. — Phrase 
"said schools shall always be conducted in English" means 
that English shall always be used, but not to exclusion of 
every other language. 1971 Op. Att'y Gen. No, 71-102. 

Am, Jur, 2d, A.L.R. and C.J.S8, references, — 68 Am. 
Jur. 2d Schools §§ 6, 115, 337 to 346, 348 to 358. 

Constitutionality and construction of statutes in rela- 
tion to admission of nonresident pupils to school privi- 
leges, 72 A.L.R, 499, 118 A.L.R. 177. 

What is common or public school within contemplation 
of constitutional or statutory provision, 113 A.L.R. 697. 

Inclusion of period of service in sectarian school in de- 
termining public school teachers' seniority, salary or re- 
’ tirement benefits, as a violation of constitutional separa- 
tion of church and state, 2 A.L.R.2d 1033. 


Sec. 5. [Suffrage.] 


COMPACT WITH THE UNITED STATES 


Art. XXI, § 7 


Releasing public school pupils from attendance for pur- 
pose of receiving religious education, 2 A.L.R.2d 1371. 

Compulsory education law, religious beliefs of parents 
as defense to prosecution for failure to comply with, 3 
A.L.R.2d 1401. 

Wearing of religious garb by public school teachers, 60 
A.L.R.2d 300. 

Use of public school premises for religious purposes 
during nonschool time, 79 A.L.R.2d 1148. 

Public payment of tuition, scholarship or the like, to sec- 
tarian school, 81 A.L.R.2d 1309. 

Furnishing free textbooks to sectarian school or student 
therein, 93 A.L.R.2d 986. 

Constitutionality of regulation or policy govern- 
ing prayer, meditation, or "moment of silence" in public 
schools, 110 A.L.R. Fed. 211. 

Bible distribution or use in public schools - modern 
cases, 111 A.L.R. Fed. 121. 

78 C.J.S. Schools and School Districts § 4 et seq.; 78A 
C.J.S. Schools and Schoo! Districts § 781. 


This state shall never enact any law restricting or abridging the right of suffrage on account of 
race, color or previous condition of servitude. (As amended November 5, 1912.) 


The 1912 amendment, which was proposed by J.R. 
No. 6 (Laws 1912) and was adopted by the people at 
the general election held on November 5, 1912, by a 
vote of 26,663 for and 13,678 against, deleted provi- 
sions requiring that all state officers and legislators be 
sufficiently fluent in English so as to conduct their du- 
ties without an interpreter. The amendment was autho- 
rized by congressional resolution of August 21, 1911 (37 
Stat. 39). 


Sec. 6. [Capital.] 


ANNOTATIONS 


Law reviews. — For student symposium, "Constitu- 
tional Revision - Indians in the New Mexico Constitu- 
tion," see 9 Nat. Resources J, 466 (1969). , 

Am, Jur, 2d, A.L.R. and C.J.S, references, — 25 Am. 
Jur, 2d Elections §§ 105 et seq., 146 et seq. 

Political party, committee or officer, exclusion by, of per- 
sons from participating in primaries as voters or candidates, 
70 A.L.R, 1501, 88 A.L.R. 473, 97 A.L.R. 685, 151 A,L.R. 1121. 

29 C.J.S, Elections §§ 8, 31. 


The capital of this state shall, until changed by the electors voting at an election provided for 
by the legislature of this state for that purpose, be at the city of Santa Fe, but no such election 
shall be called or provided for prior to the thirty-first day of December, nineteen hundred and 


twenty-five. 


ANNOTATIONS 


Santa Fe constitutes permanent location. — Con- 
gressional grant of land in 1898 to erect public buildings 
at capital of state when permanently located may be used 
for purposes of grant since no change in location of capital 
can be made until 1926. "Permanently located" does not 
mean "irrevocably located." 1923-24 Op. Att'y Gen. No. 24- 
3757. , 

There is a requirement of permanency as to 
the location of state capital. 1980 Op. Att'y Gen. 
No. 80-16. 

State board of education based in capital. — 
Constitution necessitates that state board of education 


Sec. 7. [Reclamation projects. | 


maintain its permanent office, books, records and files in 
Santa Fe at the state capital, and board must in most in- 
stances hold its regular meetings at the capital. 1964 Op. 
Att'y Gen. No. 64-21. 

State board of education may meet elsewhere to 
consider local matters. — Pursuant to its authority to 
supervise the public schools, board may from time to time 
hold meetings in various parts of state to study, consider 
and decide matters pertinent to schools in area where 
meeting is held, 1964 Op. Att'y Gen. No. 64-21. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 81A 
C.J.S. States § 38. 


There are hereby reserved to the United States, with full acquiescence of the people of this 
state, all rights and powers for the carrying out of the provisions by the United States of the act 
of congress, entitled, "An act appropriating the receipts from the sale and disposal of public lands 
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Art. XXIV, § 8 CONSTITUTION OF THE STATE OF NEW MEXICO Art. XXIV, § 9 


in certain states and territories to the construction of irrigation works for the reclamation of arid 
lands," approved June seventeenth, nineteen hundred and two, and acts amendatory thereof or 
supplementary thereto, to the same extent as if this state had remained a territory. 


Sec. 8. [Allotted Indian lands subject to federal liquor control.] 


Whenever hereafter any of the lands contained within Indian reservations or allotments in this 
state shall be allotted, sold; reserved or otherwise disposed of, they shall be subject for a period 
of twenty-five years after such allotment, sale, reservation or other disposal, to all the laws of the 
United States prohibiting the introduction of liquor into the Indian country; and the terms "In- 
dian" and "Indian country” shall include the Pueblo Indians of New Mexico and the lands owned or 
occupied by them on the twentieth day of June, nineteen hundred and ten, or which are occupied 
by them at the time of the admission of New Mexico as a state. 


ANNOTATIONS Compare United States v. Wooten, 40 F.2d 882 (10th Cir. 
1930). 

In the exercise of government's guardianship over In- 
dians and their affairs, congress has power to prohibit in- 
troduction of liquor into lands of pueblos. United States v. 


Section is the same as Enabling Act, 8 2 H. Teno- 
rio v, Tenorio, 1940-NMSC-002, 44 N.M. 89, 98 P.2d 838, 
superseded by statute, Your Food Stores, Inc. v. Village of 


Espanola, 1961-NMSC-041, 68 N.M. 327, 361 P.2d 950. Sandoval, 231 US. 28, 34 8. Ct. 1, 58 L. Ed. 107 (1913). In 
See Pamphlet 3. ; } connection with this case, see United States v. Wooten, 40 
Indians under protection of United States. — F.2d 882 (10th Cir, 1930). 


Pueblo Indians are under protection of United States as Law reviews. — For student symposium, "Constitu- 


aime ne eee ae pee Spe sl ae tional Revision - Indians in the New Mexico Constitu- 
su yjEC 0 congressiona egis ation. nite ates Vv, Can- ‘ 
delaria, 271 U.S. 482, 46 S. Ct. 561, 70 L. Ed. 1023 (1926). ppp bata ope aesupargat ices scons 


' Sec. 9. [Consent to Enabling Act provisions. | 


This state and its people consent to all and singular the provisions of the said act of congress, 
approved. June twentieth, nineteen hundred and ten, concerning the lands by said act granted or 
confirmed to this state, the terms and conditions upon which said grants and confirmations were 
made and the means and manner of enforcing such terms and conditions, all in every respect and 
particular as in said act provided. 


"Act of congress". — This section refers to Enabling Meaning of "dispose." — The use of the word "dispose" 
Act (June 20, 1910, 36 Stat. 557, ch.'310, 8$ 2, 6 to 12, 18), in Section 10 of the Enabling Act does not grant the land 
which is set out in Pamphlet 3. commissioner additional, residual authority to convey 

Cross references. — For provisions regarding admin- trust land beyond a sale or lease. State ex rel. King v. Ly- 
istration and disposition of public lands, see N.M. Const., ons, 2011-NMSC-004, 149 N.M. 330, 248 P.3d 878. 
art, XIII. Exchanges of land. — The Enabling Act does not per- 


mit exchanges of land unless they are in-kind sales. Ex- 


ANNOTATIONS changes of land for appraised monetary value are in-kind 
Enabling Act part of New Mexico fundamental sales that are subject to the sales provisions of Section 10 
law. — Enabling Act became as much a part of New Mex- of the Enabling Act, including public auction to the high- 
ico fundamental law as if it had been directly incorporated est and best bidder. The Enabling Act does not authorize 
into New Mexico constitution, and provision forbidding the land commissioner to exchange land with private 
donations or pledges of credit by state, except as other- parties without application of the sale provisions of Sec- 
wise permitted (N.M. Const., art. IX, § 14), allowed use of tion 10 of the Enabling Act. State ex rel. King v. Lyons, 
trust funds as required under Enabling Act. State ex rel. 2011-NMSC-004, 149 N.M. 330, 248 P.3d 878. 
Interstate Stream Comm'n v, Reynolds, 1963-NMSC-023, Public auction. — The requirement of Section 10 of the 
71 N.M. 389, 378 P.2d 622. Enabling Act;that public land be»sold at public auction to 
Constitutional amendment required to overcome the highest and best bidder provides for objective selection 
Enabling Act provisions. — Not only must congress of the winning bid, while ensuring that the sale is open to 
consent to diversion from their original objects and pur- competitive bidding. Competition is the means and the es- 
poses of proceeds from lands granted by congress to state, sential element by which an auction achieves the primary 
but state constitution must be amended before such con- goal of obtaining the best return for the seller. Bargaining 
sent can be effectuated. Bryant v. Board of Loan Comm'rs, and negotiation between buyers and seller or between buy- 
1922-NMSC-069, 28 N.M. 319, 211 P, 597. See N.M. Const., ers prior to sale negates the essence of what it means to have 
art. XXI, § 10, on irrevocability of compact. a public auction free and open to competition. State ex rel, 
State accepts conditions on land grant trusts for King v, Lyons, 2011-NMSC-004, 149 N.M. 330, 248 P.3d 878. 
miners' hospitals. — In this section New Mexico ex- Exchanges of land violated the Enabling Act. — 
pressly accepted conditions imposed on land grant trusts Where private property owners applied to the land commis- 
for miners' hospitals for disabled miners. United States v. sioner for exchanges of private land for state land; the pri- 
New Mexico, 536 F.2d 1324 (10th Cir. 1976). vate owners specified the land they desired to exchange for 
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Art. XXI, § 10 


specific tracts of state land; the land commissioner appraised 
the exchange proposal for the land's values and the ability of 
the exchange to ameliorate management and access issues; 
the land commissioner negotiated with the private owners 
over an extensive period of time to plan a sale to meet the 
interests of the land commissioner and the private owners; 
the land commissioner's interest in the exchanges was to 
reduce "checkerboard" ownership of state land and to con- 
solidate state land into larger, contiguous parcels to improve 
land management and reduce boundary and access issues; 
and after the parties had finalized their negotiations for the 
exchanges, the land commissioner published a notice of pub- 
lic auction offering the state land that had been agreed upon 
for exchange with the private owners, as a matter of law, the 
exchanges violated the requirement of Section 10 of the En- 
abling Act that state lands be sold or leased to the highest 
and best bidder at a public auction. State ex rel. King v. Ly- 
ons, 2011-NMSC-004, 149 N.M. 330, 248 P.3d 878. 

State cannot give absolute right to renewal of 
land lease. — In view of the inhibitions of Enabling Act, 
§ 10 (regarding trust lands), N.M. Const., art. XXI, § 10 
(relating to irrevocability of compact), and this section, no 
absolute right exists to renewal of a state land lease. E/l/i- 
son v. Ellison, 1944-NMSC-012, 48 N.M. 80, 146 P.2d 173, 

State may give "preferred" right. — Statute (132- 
120, C.S, 1929, now repealed) giving absolute right to re- 
newal of five-year grazing lease would be to that extent 
void, but "preferred" right of renewal may be given so long 
as it is not exclusive or absolute. State ex rel. McElroy v. 
Vesely, 1935-NMSC-096, 40 N.M. 19, 52 P.2d 1090. 

State properly reserved mineral rights. — State, 
through commissioner of public lands, properly reserved 
minerals and mineral rights in selling and in issuing its 
patent to school and asylum lands granted to it by govern- 
ment, and patentee was not entitled to ejectment against 
state's lessee of oil and gas rights. Terry v. Midwest Ref: Co., 
64 F.2d 428 (10th Cir., 1933), cert. denied, 290 U.S. 660, 54S, 
Ct. 74, 78 L. Ed. 571 (1933). See N.M. Const., art. XXIV, § 1.. 

Improper to divert income from granted lands to 
unauthorized purposes. — Drainage law (Laws 1917, 
ch. 69, as amended by Laws 1919, ch. 87) which directed 
commissioner of public lands to issue proper vouchers 
for drainage assessments, payable out of income derived 
from granted state lands of class benefited, was uncon- 
stitutional since under Enabling Act, § 10, state has no 
power to improve granted lands at expense of the lands or 
income derived therefrom. Lake Arthur Drainage Dist. v. 
Field, 1921-NMSC-043, 27 N.M. 183, 199 P. 112. 

It is breach of trust for commissioner to use funds de- 
rived from lands granted state for advertising resources 
and advantages of state, and he may be enjoined from so 


Sec. 10. [Compact irrevocable. ] 


COMPACT WITH THE UNITED STATES 


Art. XXI, § 10 


using the funds. Ervien v. United States, 251 U.S. 41, 40S. 
Ct. 75, 64 L. Ed. 128 (1919), 

Irrigation district has no clear legal right to draw on 
income from land granted by congress, the use of which 
was limited to establishment of reservoirs and hydraulic 
engineering, and mandamus directed to drawing of war- 
rant thereon will be denied, Carson Reclamation Dist, v. 
Vigil, 1926-NMSC-019, 31 N.M. 402, 246 P, 907, 

Laws 1951, ch. 181 (repealed) and ch, 227 (general appro- 
priation bill), attempting diversion of trust funds derived 
from public lands to general fund for general purposes, 
were clearly unconstitutional and were mere nullities, 
State ex rel. Shepard v. Mechem, 1952-NMSC-105, 56 N.M. 
762, 250 P.2d 897. 

Proper for commissioner of public lands to bring 
mandamus proceeding. — Mandamus is available to 
enforce provisions of Enabling Act in view of acceptance of 
its provisions by adoption of this section and N.M. Const., 
art. XXI, § 10, and commissioner of public lands is proper 
party to bring proceeding to prevent alleged illegal di- 
version of trust funds. State ex rel. Shepard v. Mechem, 
1952-NMSC-105, 56 N.M. 762, 250 P.2d 897. 

Citizen may not sue to enjoin misapplication of 
proceeds. — Neither this section nor Enabling Act, § 10, 
give citizen right to sue to enjoin misapplication of pro- 
ceeds of land grants. Asplund v. Hannett, 1926-NMSC-040, 
31N.M. 641, 249 P, 1074, 

Enabling Act part of New Mexico fundamental 
law. — By this section state consented to all provisions 
of Enabling Act and by virtue thereof constitution of New 
Mexico is subject to provisions of that act in same manner 


‘that it is subject to provisions of constitution of United 


States, 1953-54 Op. Att'y Gen. No. 53-5788, 

Title to national forest lands. — Title of state to Sec- 
tions 2, 16, 82 and 36, on which there had been on June 20, 
1910, a completed survey finally approved by secretary of 
the interior, was not lost by embracement of such sections 
within national forests, but such sections which were un- 
surveyed on said date may be withdrawn by federal gov- 
ernment for national forests at any time prior to complet- 
ing such survey, 1937-38 Op. Att'y Gen. No. 37-1832, See 
Enabling Act, § 6 (Pamphlet 3). 

Improper to divert income from granted land to un- 
authorized purposes, — Lands granted to state of New 
Mexico by United States are held by state in trust for pur- 
poses of the grant and no other purposes; diversion of land 
grant trust moneys to any other purpose, however salutary, 
is unconstitutional. 1957-58 Op, Att'y Gen. No, 57-314. 

Law reviews. — For note, "Administration of Grazing 
Lands in New Mexico: A Breach of Trust," see 15 Nat. Re- 
sources J. 581 (1975). 


This ordinance is irrevocable without the consent of the United States and the people of this 
state, and no change or abrogation of this ordinance, in whole or in part, shall be made by any 
constitutional amendment without the consent of congress. 


Cross references. — For amendment of compact with 
United States, see N.M. Const., art. XIX, § 4. 


ANNOTATIONS 


State consent to change requires constitutional 
amendment, — Congress in 1920 consented to change in 
regard to use of proceeds of land granted state, but state 
itself must adopt constitutional amendment whereby this 
consent can be carried into effect. Bryant v. Board of Loan 
Comm'rs, 1922-NMSC-069, 28 N.M. 319, 211 P. 597. See 
N.M. Const., art. XIX, § 4. 
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Law reviews. — For note, "Procedural Problems in 
Amending New Mexico's Constitution," see 4 Nat. Re- 
sources J, 151 (1964). 

For student symposium, "Constitutional Revision - In- 
dians in the New Mexico Constitution," see 9 Nat. Re- 
sources J. 466 (1969), 

For note, "Administration of Grazing Lands in New 
Mexico: A Breach of Trust," see 15 Nat. Resources J. 581 
(1975). 

Am. Jur. 2d, A.L.R. and C.J.S, references. — 72 Am. 
Jur. 2d States, Territories, and Dependencies §§ 7, 12. 

81A C.J.8. States §§ 4, 24, 27. 
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Art. XXII, § 11 CONSTITUTION OF THE STATE OF NEW MEXICO Art. XXII, § 2 


Sec. 11. [Consent to exchange of lands. |] 


This state and its people consent to the provisions of the act of congress, approved June 15, 1926, 
providing for such exchanges and the governor and other state officers mentioned in said act are 
hereby authorized to execute the necessary instrument or instruments to effect the exchange of 
lands therein provided for with the government of the United States; provided that in the deter- 
mination of values of the lands now owned by the state of New Mexico, the value of the lands, the 
timber thereon and mineral rights pertaining thereto shall control the determination of value. The 
legislature may enact laws for the carrying out of the provisions hereof in accordance herewith. 
(As added November 8, 1932.) 


The 1932 amendment to Article XXI, which was pro- political subdivision, a public lands beneficiary, an Indian 
posed by the senate steering committee substitute for tribe or pueblo, or a private entity was submitted to the 
H.J.R. No. 10 (Laws 1931) and was adopted at the general people at the general election held on November 6, 1990. It 
election held on November 8, 1932, by a vote of 36,575 for was defeated by a vote of 129,889 for and 177,245 against. 
and 16,349 against, added this section. — "Such exchanges", — "Such exchanges" near the be- 

Compiler' s notes. — An amendment to this article, ginning of this section refers to exchanges of state tim- 
proposed by H.J.R. No. 9 (Laws 1990), which would have berlands, scattered throughout the state, for larger tracts 
added a new Section 12 providing authorization for the of federal grazing lands. See preamble to senate steering 
commissioner of public lands to exchange land under his committee substitute for H.J.R. No. 10 (proposing this sec- 
control for land of the United States, a state agency or tion) in Laws 1931. 


ARTICLE XXII 
Schedule 


Sec. Sec ' 

1. Effective date of constitution. 13. Election to ratify constitution. 

2. Federal Employers’ Liability Act. 14. Ballots for ratifying constitution. 

3. Federal Mining Inspection Act. 15. Canvass of ratification election returns. 

4. Territorial laws. 16. Submission of constitution to president and congress. 
5. Pardons for violation of territorial laws. 17. Proclamation for first election of officers. 

6. Territorial property vested. in state. 18. Conduct of first state election; certification of results 
7. Obligations due territory or subdivision. to president. 

8. Territorial judicial process and proceedings. 19. First state officers. 

9, Territorial courts and officers; seals. 20. First legislative session; oaths of members; election 
10. Pending actions. of United States senators. 

11. Execution and deposit of constitution. 21. Supplementary legislation. 

12. Territorial obligations; names of political subdivisions. 22. Terms of first officers. 


Sec. 1. [Effective date of constitution. | 


This constitution shall take effect and be in full force immediately upon the admission of New 
Mexico into the union as a state. 


Comparable provisions. — Idaho Const., art. XXI, § 7. ANNOTATIONS 
Utah Const., art. XXIV, § 16. 
Wyoming Const., art. XXI, § 8: Am. Jur, 2d, A.L.R. and C.J.S. references. — 16 Am. 


Jur. 2d Constitutional Law § 63. 
16 C.J.S, Constitutional Law § 15. 


Sec. 2. [Federal Employers' Liability Act.] 


Until otherwise provided by law, the act of congress of the United States, entitled, "An act re- 
lating to liability of common carriers, by railroads to their employees in certain cases," approved 
April twenty-two, nineteen hundred and eight, and all acts amendatory thereof, shall be and 
remain in force in this state to the same extent that they have been in force in the territory of 
New Mexico. | ) , 
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Art. XXII, § 3 SCHEDULE Art. XXII, § 4 


"Act of congress". — The statute referred to in this negligence, assumption of risk and comparative negli- 
section is the Federal Employers' Liability Act (45 U.S.C. gence, 89 A.L.R. 693. 
§§ 51 to 60). ; Nonresident aliens, right to maintain action for wrong- 
Cross references. — For substance of railroad's liabil- ful death for benefit of, 188 A.L.R. 695. 
ity to employees, see N.M, Const., art. XX, § 16, and notes Release or contract after injury as affected by provision 
thereto. of Federal Employers’ Liability Act invalidating contract, 
rule, or device to exempt carrier from liability, 166 A.L.R. 
ANNOTATIONS 648. 2 
Am. Jur, 2d, A.L.R. and C.J.S. references. — State Federal Employers' Liability Act, as amended in 1939, 
statutes and rules of law, applicability of, to Federal Em- as excluding state law, where employee is injured in 
ployers' Liability Act, 12 A.L.R. 693, 36 A.L.R. 917, 89 course of acts contributory to intrastate and interstate 
ALR. 693. ‘ : commerce, 173 A.L.R. 794. 
Transportation Act as extending period for bringing Loaned servant doctrine under Federal Employers’ Li- 
suit under Federal Employers’ Liability Act, 19 A.L.R. ability Act, 1 A.L.R.2d 302. nua s1ste, Wy 
683, 52 A.L.R. 296. Power of state or state court to decline jurisdiction of ac- 
"Works," "ways," "equipment," "machinery," etc., mean- tion under Federal Employer's Liability Act, 43 A,L.R.2d 
ing of, in Federal Employers’ Liability Act, 23 A.L.R. 716. US ae a freed ate 
Independence of contract considered with reference to _ liability, under Federal Employers’ Liability Act, for in- 
Federal Employers’ Liability Act, 43 A.L.R. 352. jury to or death of employee riding train resulting from 
Applicability of state statutes and rules of law as af- sudden stop, start, or jerk of train, 60 A.L.R.2d 637. _ 
fecting construction and application of provisions of Fed- Applicability of state practice and procedure in actions 
eral Employers' Liability Act relating to contributory brought in state courts, 79 A.L.R.2d 553, 


Sec. 3. [Federal Mining Inspection Act.] 


Until otherwise provided by law, the act of congress, entitled, "An act for the protection of the 
lives of miners," approved March:three, eighteen hundred and ninety-one, and all acts. amenda- 
tory thereof, shall be and remain in force in this state to the same extent that they have been in 
force in the territory of New Mexico; the words "governor of the state," are hereby substituted 
for the words "governor of such organized territory," and for the words "secretary of the interior" 
wherever the same appear in said acts; and the chief mine inspector for the territory of New 
Mexico, appointed by the president of the United States, is hereby authorized to perform the du- 
ties prescribed by said acts until superseded by the "inspector of mines" appointed by the governor, 
as elsewhere provided by the constitution, and he shall receive the same compensation from the 
state, as he received from the United States. 


"Act of congress". — The statute referred to in this ventilation and other appliances necessary for safety of 
section is the Federal Mining Inspection Act (26 Stat. miners. 1914 Op. Att'y Gen. No. 14-1163. 
1104, ch. 564), i Am, Jur, 2d, A.L.R. and C.J.S. references. — "Mine" 

Cross references. — For provisions regarding state defined, 11 A.L.R. 154. 
mine inspector, see N.M. Const., art. XVII, § 1 and 69-5-1 Duty of employer with respect to timbering of mine as 
to 69-5-21 and 69-8-5 NMSA 1978. affected by his duty to inspect, 15 A.L.R. 1386, 

For mine regulation and inspection generally, see Ar- Independence of contract considered with relation to 
ticles 4.and 5 of Chapter 69 NMSA 1978. statutes imposing on mine owners! duties with respect to 

security of workmen, 43 A.L.R. 353. 
ANNOTATIONS Custom as standard of care, 68 A.L.R. 1445. 


Effect of act. — Congress provides method whereby 
operators of coal mines may be compelled to provide 


Sec, 4. [Territorial laws.] 


All laws of the territory of New Mexico in force at the time of its admission into the union as a 
state, not inconsistent with this constitution, shall be and remain in force as the laws of the state 
until they expire by their own limitation, or are altered or repealed; and all rights, actions, claims, 
contracts, liabilities and obligations, shall continue and remain unaffected by the change in the 
form of government. 


Comparable provisions. — Idaho Const., art. XXI, § 2. ANNOTATIONS 

Ltanae aio a I. GENERAL CONSIDERATION. 

Wyoming Pensk ai) XXI, § 3. II. CONSISTENCY WITH CONSTITUTION. 
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Art. XXII, §5 


I, GENERAL CONSIDERATION. 


Applicability of prior laws generally. — In acquisi- 
tion of territory by conquest or cession, jurisprudence not 
political but municipal in character, affecting personal 
property rights and domestic relations as they existed be- 
tween people under government from which territory was 
carved, remain in full force until altered by government 
of United States. The civil law as it existed in Spain and 
New Mexico at time of Treaty of Guadalupe Hidalgo was 
in force in territory of New Mexico. In re Chavez, 149 F. 
73 (8th Cir. 1906)(construing similar provision in Kearny 
Code, See Pamphlet 3.) 

State, as to fiscal affairs, was mere successor of 
territory. State ex rel. Lucero v. Marron, 1912-NMSC-037, 
17 N.M. 304, 128 P. 485. 

Federal law does not affect state courts' juris- 
diction and powers. — District courts of state derive 
their jurisdiction and powers from constitution and 
laws of state, and no act of congress concerning juris- 
diction of courts in state had any effect after statehood 
came. Crist v. Abbott, 1917-NMSC-009, 22 N.M. 417, 
163 P. 1085. 

Absent constitutional provision, existing laws 
govern. — It is presumed that it was intended that ex- 
isting territorial laws were to govern election of justices 
of the peace, constables, school directors or other minor 
officers, where constitution made no provision for their 
election. Territory ex rel. Welter v. Witt, 1911-NMSC-040, 
16 N.M. 335, 117 P. 860. 

Territorial statute not invalid because of method 
of enactment, — Section refers to conflict, if any, in sub- 
stance of prior laws with constitution; it does not invali- 
date territorial law, validly enacted at time of its adop- 
tion, which would have been invalid under constitution 
on account of method of its enactment. State v. Elder, 
1914-NMSC-074, 19 N.M. 393, 143 P. 482. 

Constitution may modify territorial law. — In ab- 
sence of legislation subsequent to adoption of constitution, 
territorial law relative to elections for removal of county 
seats was carried forward, modified by N.M. Const., art. X, 
§ 3, to extent that three-fifths vote was required instead of 
a majority. Orchard v. Board of Comm'rs, 1938-NMSC-011, 
42 N.M. 172, 76 P.2d 41. 

Statutory law concerning issuance of writs of error by 
supreme court remained in force as modified by provisions 
of N.M. Const., art. VI, § 3. Farmers' Dev, Co. v. Rayado 
Land & Irrigation Co., 1918-NMSC-055, 18 N.M, 138, 1384 
P. 216, criticized on another point, Canavan v. Canavan, 
1914-NMSC-002, 18 N.M. 468, 138 P. 200, superseded by 
statute, Hernandez v. Roberts, 1918-NMSC-086, 24 N.M. 
253, 173 P.1034, 

Judicial constructions. — New Mexico wrongful 
death statutes (41-2-4 NMSA 1978) were adopted from 
territorial statutes, and construction thereof by territorial 
supreme court was also adopted with statutes, Mallory v. 
Pioneer S.W. Stages, Inc., 54 F.2d 559 (10th Cir, 1931), 

Section provides for changes in statutory duties. 
— It is clear from reading this section that constitution- 
makers anticipated there might be need for changes in 
statutory duties from time to time and expressly provided 


CONSTITUTION OF THE STATE OF NEW MEXICO 


Art. XXII, § 5 


therefor, Torres v. Grant, 1957-NMSC-061, 63 N.M. 106, 
314 Pd 712. 


II. CONSISTENCY WITH CONSTITUTION, 


Municipal bonds provision not inconsistent with 
constitution, — Section 2402, 1897 C.L. (repealed), being 
part of Laws 1884, ch, 39, § 14, authorizing issuance of 
municipal bonds for certain purposes, was not inconsistent 
with N.M. Const., art. IX, § 12, and was continued in effect 
by this section. Smith v. City of Raton, 1914-NMSC-017, 
18 N.M. 613, 140 P. 109. 

Territorial law not completely superseded. — 
While greater part of duties of superintendent of insur- 
ance was transferred by constitutional provision creating 
corporation commission (now public regulation commis- 
sion), enough was left to office to justify view that old ter- 
ritorial law creating it remained in force. Mitchell v. Na- 
tional Sur, Co., 206 F. 807 (D.N.M. 1913), 

Fee and salary provisions inconsistent, — This sec- 
tion did net continue in force the fee and salary provisions 
of Laws 1909, ch. 22 (now superseded in part), such law be- 
ing inconsistent with N.M. Const., art. XX, § 9. State ex rel. 
Ward v, Romero, 1912-NMSC-011, 17 N.M. 88, 125 P. 617. 

Burden of proving inconsistency. — One asserting 
inconsistency of territorial law with constitution must 
show it. Stout v. City of Clovis, 1932-NMSC-073, 37 N.M. 
30, 16 P.2d 936. 

Territorial law not superseded. — Statute (Laws 
1921, ch, 138, § 507, now repealed) giving state tax com- 
mission discretionary power to cause reassessment of 
property of a county, employing its own agents therefor, 
did not conflict with this section, which carried forward 
territorial law creating office of assessor. Herd v. State Tax 
Comm'n, 1925-NMSC-042, 31 N.M. 44, 240 P. 988. 

Fixed rights unaffected by contrary constitu- 
tional provision. — Where rights of city under lien 
of assessment for local improvement had accrued and 
become fixed at time New Mexico became a state, such 
rights would not be affected by constitution, even if law 
and ordinance under which assessment was made were 
in conflict with constitution. City of Roswell v. Bateman, 
1915-NMSC-011, 20 N.M. 77, 146 P. 950. 

Length of notary's term. — Appointment of notary 
public in 1911 holds good until expiration of term for 
which it was made, 1914 Op. Att'y Gen. No. 14-1207, 

Pardon not restricted by territorial provision. — 
In pardoning person convicted of misdemeanor, governor 
was not bound by territorial legislative restriction. 1915- 
16 Op. Att'y Gen. No. 15-1667. 

New enactments supersede territorial laws. — 
Territorial laws concerning salaries of officers remained 
in force only until adoption of salary bill by legislature. 
1915-16 Op. Att'y Gen. No. 15-1494. 

Effect of constitutional amendment on territorial 
law. — Constitutional amendment of 1914, deleting N.M. 
Const., art. VIII, § 8, which had permitted legislature to ex- 
empt newly constructed railroads from taxation, gave rise 
to doubt as to whether prior statute (Code 1915, §§ 4724 
and 5432, now repealed) so exempting such railroads, re- 
mained effective. 1915-16 Op. Att'y Gen. No. 15-1416. 


Sec. 5. [Pardons for violation of territorial laws. | 


The pardoning power herein granted shall extend to all persons who have been convicted of of- 
fenses against the laws of the territory of New Mexico. 


Cross references. — For grant of pardoning power to 
governor, see N.M. Const., art. V, § 6. 
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Art. XXII, § 6 SCHEDULE Art. XXII, § 9 


Sec. 6. [Territorial property vested in state.] 


All property, real and personal, and all moneys, credits, claims and choses in action belonging 
to the territory of New Mexico, shall become the property of this state; and all debts, taxes, fines, 
penalties, escheats and forfeitures, which have accrued or may accrue to said territory, shall inure 
to this state, 


Comparable provisions. — Idaho Const., art. XXI, § 3. Wyoming Const., art. XX], § 4. 
Utah Const., art. XXIV, § 4. 


Sec. 7. [Obligations due territory or subdivision. ] 


All recognizances, bonds, obligations and undertakings entered into or executed to the territory 
of New Mexico, or to any county, school district, municipality, officer or official board therein, shall 
remain valid according to the terms thereof, and may be sued upon and recovered by the proper 
authority under the state law. 


Comparable provisions. — Idaho Const., art. XXI, § 4. Wyoming Const., art, XXI, § 5. 
Utah Const., art. XXIV, § 5. ; 


Sec. 8. [Territorial judicial process and proceedings. | 


All lawful process, writs, judgments, decrees, convictions and sentences issued, rendered, had or 
pronounced, in force at the time of the admission of the state, shall continue and remain in force 
to the same extent as if the change of government had not occurred, and shall be enforced and 
executed under the laws of the state. 


ANNOTATIONS and taken office, was not void. Luna v. Cerrillos Coal R.R., 
1923-NMSC-073, 29 N.M. 161, 218 P. 435, reh'g denied, 
Judgment by holdover territorial justice valid. 1924-NMSC-044, 29 N.M. 647, 226 P. 655. ghey anded 


— Judgment by territorial justice who was still holding 
office in January, 1912, his successor not having qualified 


Sec. 9. [Territorial courts and officers; seals.] 


All courts existing, and all persons holding offices or appointments under authority of said ter- 
ritory, at the time of the admission of the state, shall continue to hold and exercise their respec- 
tive jurisdictions, functions, offices and appointments until superseded by the courts, officers or 
authorities provided for by this constitution. 

Until otherwise provided by law, the seal of the territory shall be used as the seal of the state, 
and the seals of the several courts, officers and official boards in the territory shall be used as the 
seals of the corresponding courts, officers and official boards in the state; and for any new court, 
office or board created by this constitution, a seal may be adopted by the judge of said court, or the 
incumbent of said office, or by the said board. 


Comparable provisions. — Idaho Const., art. XX], office in January, 1912, his successor not having qualified 

§§ 5,17, and taken office, was not void. Luna v. Cerrillos Coal R.R., 

Utah Const., art. XXIV, §§ 6 to 8; 10. 1923-NMSC-078, 29 N.M. 161, 218 P. 485, reh'g denied, 
Wyoming Const., art. XXI, §§ 6, 16. 1924-NMSC-044, 29 N.M. 647, 226 P. 655. 

Status of superintendent of insurance. — Superin- 

ANNOTATIONS tendent of insurance continued in office until superseded 

Territorial officers in power until successors by corporation commission (now public regulation com- 

qualified. — Under this section, all officers holding of- mission), and since he was not fully superseded by reason 


fice at time territory was admitted to statehood continued of legislative action, he could still exercise such functions 


to hold office and to exercise functions thereof until their nis ape shes he ae ek omnicc 
successors duly elected or appointed under statehood had : 
qualified. Luna v. Cerrillos Coal R.R., 1923-NMSC-073, 29 State ex rel. Chavez v. Sargent, 1914-NMSC-018, 18 N.M. 
N.M. 161, 218 P. 435, reh'g denied, 1924-NMSC-044, 29 627, 189 P. 144; see also, Mitchell v. National Sur. Co., 206 
N.M. 647, 226 P 655. : F. 807 (D.N.M, 1918). 

Judgment by holdover territorial justice valid. 
— Judgment by territorial justice who was still holding 
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Art. XXII, § 10 CONSTITUTION OF THE STATE OF NEW MEXICO Art. XXII, § 15 


Sec. 10. [Pending actions. ] 


All suits, indictments, criminal actions, bonds, process, matters and proceedings pending in any of the 
courts in the territory of New Mexico at the time of the organization of the courts provided for in this 
constitution shall be transferred to and proceed to determination in such courts of like or correspond- 
ing jurisdiction. And all civil causes of action and criminal offenses which shall have been commenced, 
or indictment found, shall be subject to action, prosecution, indictment and review in the proper courts 
of the state, in like manner and to the same extent as if the state had been created and said courts 
established prior to the accrual of such causes of action and the commission of such offenses. 


Sec. 11. [Execution and deposit of constitution. |] 


This constitution shall be signed by the president and secretary of the constitutional convention, 
and such delegates as desire to sign the same, and shall be deposited in the office of the secretary 
of the territory where it may be signed at any time by any delegate. 


Sec. 12. [Territorial obligations; names of political subdivisions.] 


All lawful debts and obligations of the several counties of the territory of New Mexico not as- 
sumed by the state and of the school districts, municipalities, irrigation districts and improvement 
districts, therein, existing at the time of its admission as a state, shall remain valid and unaffected 
by the change of government, until paid or refunded according to law; and all counties, municipali- 
ties and districts in said territory shall continue with the same names, boundaries and rights until 
changed in accordance with the constitution and laws of the state. 


ANNOTATIONS and subsisting on June 20, 1910. One: purpose of this 
: . é section was to provide for validity of debts contracted by 
Purpose of section, — This section was made neces- territory after June 20, 1910, State ex rel. Lucero v. Mar- 


sary by Enabling Act, $i2 C, whith’ required state\to\as- = on, 1912-NMSO-037, 17 NUM, 304, 128 P 485. See NM 
sume payment of debts and liabilities which were valid Const., art. XXI, § 3. 


Sec. 13. [Election to ratify constitution.] 


This constitution shall be submitted to the people of New Mexico for ratification at an election 
to be held on the twenty-first day of January, nineteen hundred and eleven, at which election the 
qualified voters of New Mexico shall vote directly for or against the same, and the governor of the 
territory of New Mexico shall forthwith issue his proclamation ordering said election to be held on 
said day. 

Except as to the manner of making returns of said election and canvassing and certifying the 
result thereof, said election shall be held and conducted in the manner prescribed by the laws of 
New Mexico now in force. 


Comparable provisions. — Idaho Const., art. XX], § 6. Wyoming Const., art. XXI, § 7. 
Utah Const., art. XXIV, § 14. 


Sec. 14. [Ballots for ratifying constitution. ] 


The ballots cast at said election in favor of the ratification of this constitution shall have printed 
or written thereon in both English and Spanish the words "For the Constitution"; and those 
against the ratification of the constitution shall have written or printed thereon in both English 
and Spanish the words "Against the Constitution"; and shall be counted and returned accordingly. 
Sec. 15. [Canvass of ratification election returns.] 


The returns of said election shall be made by the election officers direct to the secretary of the 
territory of New Mexico at Santa Fe, who, with the governor and the chief justice of said territory, 
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Art. XXII, § 16 SCHEDULE Art. XXII, § 19 


shall constitute a canvassing board, and they, or any two of them, shall meet at said city of Santa 
Fe on the third Monday after said election and shall canvass the same. Said canvassing board 
shall make and file with the secretary of the territory of New Mexico, a certificate signed by at 
least two of them,,setting forth the number of votes cast at said election for or against the constitu- 
tion, respectively. 


Sec. 16. [Submission of constitution to president and congress. ] 


If a majority of the legal votes cast at said election as certified to by said canvassing board, shall 
be for constitution, it shall be deemed to be duly ratified by the people of New Mexico and the sec- 
retary of the territory of New Mexico shall forthwith cause to be submitted to the president of the 
United States and to congress for approval, a certified copy of this constitution, together with the 
statement of the votes cast thereon. 


Sec. 17. [Proclamation for first election of officers. | 


If congress and the president approve this constitution, or if the president approves the same 
and congress fails to disapprove the same during the next regular session thereof, the governor of 
New Mexico shall, within thirty days after receipt of notification from the president certifying said 
facts, issue his proclamation for an election at which officers for a full state government, including 
a governor, county officers, members of the state legislature, two representatives in congress to 
be elected at large from the state, and such other officers as this constitution prescribes, shall be 
chosen by the people; said election to take place not earlier than sixty days nor later than ninety 
days after the date of said proclamation by the governor ordering the same. 


Sec. 18. [Conduct of first state election; certification of results to 
president.] 


Said last-mentioned election shall be held, the returns thereof made, canvassed and certified to 
by the secretary of said territory, in the same manner, and under the same laws, including those 
as to qualifications of electors, shall be applicable thereto, as hereinbefore prescribed for holding, 
making of the returns, canvassing and certifying the same, of the election for the ratification or 
rejection of this constitution. 

When said election of state and county officers, members of the legislature, representatives in 
congress, and other officers provided for in this constitution, shall be held and the returns thereof 
made, canvassed and certified as hereinbefore provided, the governor of the territory of New Mex- 
ico shall immediately certify the result of said election, as canvassed and certified as hereinbefore 
provided, to the president of the United States. _ 


Sec. 19. [First state officers. ]| 


Within thirty days after the issuance by the president of the United States of his proclamation an- 
nouncing the result of said election so ascertained, all officers elected at such election, except mem- 
bers of the legislature, shall take the oath of office and give bond as required by this constitution or 
by the laws of the territory of New Mexico in case of like officers in the territory, county or district, 
and shall thereupon enter upon the duties of their respective offices; but the legislature may by law 
require such officers to give other or additional bonds as a condition of their continuance in office. 


ANNOTATIONS of Comm'rs v. District Court of Fourth Judicial Dist., 


1924-NMSC-009, 29 N.M. 244, 223 P. 516. 
Section does not exempt officers elected sub- 


sequently to first election from giving bond. Board 
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Art. XXIII, § 20 CONSTITUTION OF THE STATE OF NEW MEXICO Art. XXIII, § 22 


Sec. 20. [First legislative session; oaths of members; election of United 
States senators. | 


The governor of the state, immediately upon his qualifying and entering upon the duties of his of- 
fice, shall issue his proclamation convening the legislature at the seat of government on a day to be 
specified therein, not less than thirty nor more than sixty days after the date of said proclamation. 

The members-elect of the legislature shall meet on the day specified, take the oath required by 
this constitution and within ten days after organization shall proceed to the election of two sena- 
tors of the United States for the state of New Mexico, in the manner prescribed by the constitution 
and laws of the United States; and the governor and. secretary of the state of New Mexico shall 
certify the election of the senators and representatives in congress in the manner required by law. 


Sec. 21. [Supplementary legislation.] 


The legislature shall pass all necessary laws to carry into effect the provisions of this constitution. 


ANNOTATIONS no further legislation to put it in force, but is "self- 
; ee ; executing," State v. Rogers, 1926-NMSC-028, 31 N.M. 
Self-executing provision defined. — A _ consti- 485, 247 P. 828. 


tutional provision which is complete in itself needs 


Sec. 22. [Terms of first officers. ] 


The term of office of all officers elected at the election aforesaid shall commence on the date of 
their qualification and shall expire at the same time as if they had been elected on the Tuesday 
next after the first Monday of November in the year nineteen hundred and twelve. 


Compiler's notes. — This section is the end of the 
constitution as originally adopted. It closes with the fol- 
lowing paragraph: "Done in open convention at the 
City of Santa Fe, in the Territory of New Mexico, this 
21st day of November, in the year of our Lord, one thou- 
sand nine hundred and ten." The names of the signers 
of the constitution as originally adopted appear after 
Article XXIV. 


ANNOTATIONS 


Effect of section on 1913 legislative session. — In 
view of this section, 1913 session of legislature may be re- 
garded as a second session of 1912 legislature, and it is 
not duty of secretary of state to call house of representa- 
tives to order on January 14, 19138, and preside until a 
speaker is elected since no new speaker need be elected. 
1912-13 Op. Att'y Gen. No. 13-975. . 


ARTICLE XXIII 


Intoxicating Liquors [Repealed] 


Enactment. — New Mexico Const., art. XXIII, $§ 1 and 
2, which were proposed by J.R. No. 17 (Laws 1917) and ad- 
opted by the people at a special election held in November, 
1917, by a vote of 28,732 for and 12,147 against, prohib- 
ited the importation, manufacture, sale, barter, gift or of- 
fer of alcoholic liquors (except for scientific or sacramental 
purposes) from and after October 1, 1918 (Section 1), and 
provided for punishment for violations of the prohibition 
(Section 2). 


Repeals. — Article XXIII was repealed by an amend- 
ment proposed by senate judiciary committee substitute 
for S.J.R. No. 2 (Laws 1933), which was adopted by the 
people at a special election held on September 19, 1933, by 
a vote of 53,429 for and 15,541 against. The amendment 
provided that all laws enacted at the regular session of 
the eleventh state legislature relating to intoxicating li- 
quors shall be as valid as if enacted after adoption of said 
amendment or after any change in constitution or laws of 
United States relating to intoxicating liquors. 


ARTICLE XXIV 


Leases on State Land 


Sec. 

1, Contracts for the development and production of min- 
erals or development and operation of geothermal 
steam and waters on state lands. 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


Art. XXIV, § 1 LEASES ON STATE LAND Art. XXIV, § 1 


Sec. 1. [Contracts for the development and production of minerals or 
development and operation of geothermal steam and waters 
on state lands. | 


Leases and other contracts, reserving a royalty to the state, for the development and production 
of any and all minerals or for the development and operation of geothermal steam and waters on 
lands granted or confirmed to the state of New Mexico by the act of congress of June 20, 1910, en- 
titled "An act to enable the people of New Mexico to form a constitution and state government and 
be admitted into the union on an equal footing with the original states," may be made under such 
provisions relating to the necessity or requirement for or the mode and manner of appraisement, 
advertisement and competitive bidding, and containing such terms and provisions, as may be pro- 
vided by act of the legislature; the rentals, royalties and other proceeds therefrom to be applied 
and conserved in accordance with the provisions of said act of congress for the support or in aid of 
the common schools, or for the attainment of the respective purposes for which the several grants 


were made. (As added November 6, 1928; as amended November 7, 1967.) 


The 1967 amendment, which was proposed by H.J.R. 
No. 17 (Laws 1967) and adopted at a special election held 
on November 7, 1967, with a vote of 37,897 for and 14,765 
against, inserted "or for the development and operation of 
geothermal steam and waters" after "all minerals" near 
the beginning of the section. 

The 1928 amendment to the constitution, which was 
proposed by H.J.R. No. 8 (Laws 1927) and adopted by the 
people at the general election held on November 6, 1928, 
by a vote of 40,650 for and 9,774 against, added this sec- 
tion as Article XXIV. 

"Act of congress". — The statute referred to in this 
section is the Hnabling Act for New Mexico (June 20, 1910, 
36 Stat. 557, ch. 310), which is set out in Pamphlet 3. 


ANNOTATIONS 


State properly reserved mineral rights. — State, 
through commissioner of public lands, properly reserved 
minerals and mineral rights in selling and issuing its pat- 
ent to school and asylum lands granted to it by govern- 
ment, and patentee was not entitled to ejectment against 
state's lessee of oil and gas rights. Terry v. Midwest Ref: 
Co., 64 F.2d 428 (10th Cir, 19383), cert. denied, 290 US. 
660, 54 S. Ct. 74, 78 L. Ed. 571 (1933). 

Rulemaking authority of commissioner of public 
lands limited. — The commissioner of public lands has 
no authority to promulgate rules or regulations inconsis- 
tent with legislative enactments governing mineral leases 
on public lands. Harvey E. Yates Co. v, Powell, 98 F.3d 1222 
(10th Cir. 1996). 

The commissioner of public lands exceeded his author- 
ity and usurped a legislative function in promulgating 
the definition of "proceeds" in a rule so that it would re- 
quire state lessees to pay royalties even when gas was not 


extracted from the leased premises. Harvey E. Yates Co. v. 
Powell, 98 F.3d 1222 (10th Cir. 1996), 

Legislature may authorize changes in contract 
terms. — Legislature may authorize commissioner of 
public lands to change terms and provisions of mineral 
leases and other contracts, thereby authorizing unitiza- 
tion agreements relative to state lands. 1943-44 Op. Att'y 
Gen. No. 43-4210. 

Am. Jur. 2d, A.L.R. and C.J.S. references. '— 53A 
Am. Jur. 2d Mines and Minerals § 33 et seq.; 683A Am. Jur. 
2d Public Lands $§ 113, 121. 

Improvements placed on land by adverse claimant, 
right of grantee to, 6 A.L.R, 95. 

Escheat of land granted to alien, necessity of judicial 
proceeding, 23 A.L.R. 1247, 79 A.L.R. 1364. 

Crops on public lands, rights in respect of, as between 
persons neither of whom have any authority from the goy- 
ernment, 153 A.L.R. 508. 

"Royalty" on oil or gas production within language of 
conveyance, exception or reservation, what constitutes, 4 
A.L.R.2d 492. 

Oil and gas as "minerals" within deed, lease or license, 
37 A.L.R.2d 1440. 

Solid mineral royalty as real or personal property, 68 
A.L.R.2d 728. 

Expenses and taxes deductible by lessee in computing 
lessor's oil and gas royalty or other return, 73 A.L.R.2d 
1056. 

Clay, sand or gravel as "minerals" within deed, lease or 
license, 95 A.L.R.2d 843. 

Construction of oil and gas lease as to the lessee's right 
and duty of geophysical or seismograph exploration or 
survey, 28 A.L.R.3d 1426, 

73B C.J.S. Public Lands § 197. 


Signers of the Constitution as Originally Adopted 


CHARLES A. SPIESS, 
President of the Constitutional 
Convention. 

GEO. W. ARMIJO, Secretary. 

I. Armijo 

W. E. Garrison 

Floyd C. Field 

Raymundo Harrison 

John G, Clancey 

EK. A. Miera 
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Art. XXIV, § 1 CONSTITUTION OF THE STATE OF NEW MEXICO Art, XXIV, § 1 


J. M. Cunningham 
Reed Holloman 

T. D. Burns 

E. G. Stover 
Malaquias Martinez 
Antonio A. Sedillo 
Juan Navarro 
George W. Baker 
Fred S. Brown 

W. E. Lindsey 

Daniel Cassidy 
Gregory Page 

Frank W. Parker 
Nestor Montoya 
Chas. H. Kohn 
Venceslado Jaramillo 
M. L, Stern 
Candelario Vigil 
Francis E. Wood 
Harry W. Kelly 
Eufracio F, Gallegos 
Solomon Luna 
Anicetos C. Abeytia 
H. O. Bursom 
Stephen B. Davis, Jr. 
Squire Hartt, Jr. 
Benj. F. Pankey 
Norman W. Bartlett 
Thomas H. O'Brien 
Onesinio G. Martinez 
George S.Brown 
Jose D. Sena 
Margarito Romero 
Victor Ortega 

N. Segura 

T. B. Catron 

Herbert F. Raynolds 
Charles Springer 
Reuben Woodford Heflin 
Andrew H. Hudspeth 
Charles Clayborne Davidson 
M. P. Skeen 

Edward D. Tittman 
Thos. Jewett Mabry 
James A. Hall 

John H, Canning 
Acasio Gallegos 
Atanacio Roibal 
Chas. E. Miller 

Jose Amado Lucero 
William McKean 
Perfecto Esquibel 
Anastacio Medina 
Clarence J. Roberts 
Jacobo J. Aragon 
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George W. Prichard 
Wm. McIntosh 

A. B. McDonald 
Anastacio Gutierrez 
J. B. Gilchrist 

G. E. Moffett 
Granville A. Richardson 
Jno. J. Hinkle 

C. M. Compton 
Frank H. Winston 
W. D. Murray 
Silvestre Mirabal 
Salome Martinez 

H. M. Dougherty 

C. R. Brice 

Luciano Maez 
Samuel Eldolt 
Francisco Guana 

K. M. Lucero 
Arthur H. Harllee 
Albert B. Fall 
Eugenio Romero 
Alejandro Sandoval 
J. Frank Romero 
Tranquilino Labadie 
William B. Walton 
J. W. Childers 

John Becker 

John Lee House 

Ed F. Saxon. 
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Index to the Constitution of the State of New Mexico 


A 


ABSENTEE VOTING. 
Generally, N. M. Const., Art. VII, § 1. 


ACCEPTANCE OF CONSTITUTION. 
By corporations, N. M. Const., Art. IX, § 12. 


ACCOUNTING. 
State departments and agencies, N. M. Const., 
9. 


> 


ACTIONS. 
Legislature. 
Change of rights or procedure in pending cases, 
N. M. Const., Art. IV, § 34 


Rights and procedures in pending cases, N. M. Const., 


Art. IV, § 34 
Territory of New Mexico. 
Pending Actions, N. M. Const., Art. XXII, $ 10. 
Territorial judicial process and proceedings, 
continued in force, N. M. Const., Art. XXII, § 8. 


AGE. 


Senators and representatives, N. M. Const., Art. IV, 
§3 


Voters, N. M. Const., Art. VII, § 1. 


AGRICULTURE. 
Department of agriculture, N. M. Const., Art. XV, 
§ 1. 


ALCOHOLIC BEVERAGES. 

Indian lands subject to federal liquor control, 
N. M. Const., Art. XXI, § 8. 

Sacramental wines, N. M. Const., Art. XX, § 13. 


AMENDMENTS. 
Compact with United States, N. M. Const., 
Art. XIX, § 4. 
Consent of congress required for amendment, 
N. M. Const., Art. XXII, § 10. 
Constitutional conventions, N. M. Const., Art. XIX, 
Sze 
Initiative, restriction on amendments providing 
for, N. M. Const., Art. XTX, § 3. 
Proposing and ratifying, N. M. Const., 
Art. XIX, § 1. 
Restrictions on amendment of certain 
provisions, N. M. Const., Art. VII, § 3. 
Statutes, N. M. Const., Art. IV, § 18. 


APPEALS. 

Capital punishment, direct pees to supreme 
court, N. M. Const., Art. VI, § 2 

Probate courts and other inferior meget 
N. M. Const., Art. VI, § 27. 

Water rights, N. M. Const., Art. XVI, § 5. 


APPROPRIATIONS. 
Bills, N. M. Const., Art. IV, § 16. 
Charitable, educational, etc., purposes, 
N. M. Const., Art. IV, § 31. 
Payments from treasury, N. M. Const., Art. IV, § 30. 
Requirements as to laws making appropriations, 
N. M. Const., Art. IV, § 30. 


ARREST. 
Legislature, immunity of members, N. M. Const., 
Art. IV, § 13 


ATTORNEY GENERAL. 
Generally, N. M. Const., Art. V, § 1. 
Compensation, N. M. Const., Art, V, § 12. 


Qualifications, N. M. Const., Art. V, § 3. 
Terms of office, N. M. Const., Art. V, § 1. 


ATTORNEYS AT LAW. 
Right to counsel in criminal prosecutions, 
N. M. Const., Art. II, § 14. 


B 


BAIL. 

Eligibility, N. M. Const., Art. II, §13 

Non-dangerous defendants who do not pose 
flight risk, pretrial release, N.M. Const., Art. II, 
$13 

Reasonable protection, denial of bail where no- 
release conditions would reasonably protect 
safety of community, N.M. Const., Art. II, §13 


BAIL AND RECOGNIZANCE. 
Denial of bail, N. M. Const., Art. II, § 13. 
Excessive bail not required, N. M. Const., Art. II, 
§ 13. 
Felonies involving use of deadly weapons, 
N. M. Const., Art. I, § 13. 
Right to bail, N. M. Const., Art. IT, § 13. 


BILL OF RIGHTS. 
Attorneys, right to counsel in criminal 
prosecutions, N. M. Const., Art. IT, § 14. 
Bail, N. M. Const., Art. I, § 13. 
Bills of attainder. 
Prohibited, N. M. Const., Art. IT, § 19. 
Crimes. 
Rights of accused, N. M. Const., Art. II, $14. 
Rights of victims, N. M. Const., Art. IT, § 24. 
Cruel and unusual punishment. 
Prohibited, N. M. Const., Art. IT, § 13. 
Double jeopardy, N. M. Const., Art. IT, § 15. 
Due process, N. M. Const., Art. II, § 18. 
Elections. 
Free and open, N. M. Const., Art. IT, § 8. 
Eminent domain. 
Just compensation required, N. M. Const., Art. II, 
§ 20. 
Equal protection of the laws, N. M. Const., Art. II, 
18 


Ex post facto laws. 
Prohibited, N. M. Const., Art. IT, § 19. 
Freedom of speech and press, N. M. Const., Art. II, 
§ 17. 
Habeas corpus, N. M. Const., Art. II, § 7. 
Impairment of obligation of contracts. 
Prohibited, N. M. Const., Art. IT, § 19. 
Imprisonment for debt. 
Prohibited, N. M. Const., Art, IT, § 21. 
Indictments and informations, N. M. Const., 
Art. IT, § 14. 
Inherent rights, N. M. Const., Art. IT, § 4. 
J 


Less than unanimous verdict in civil cases, 
N. M. Const., Art. II, § 12. 
Right to trial by jury, N. M. Const., Art. IT, § 12. 
ars power subordinate, N. M. Const., Art. II, 
$9 


Popular sovereignty, N. M. Const., Art. IT, § 2. 
Religion. 

Freedom of religion, N. M. Const., Art. IT, § 11. 
Reserved rights, N. M. Const., Art. IT, § 23. 
Searches and seizures, N. M. Const., Art. IT, § 10. 
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BILL OF RIGHTS —Cont’d 
Self-government, N. M. Const., Art. IT, § 3. 
Self-incrimination, N. M. Const., Art. I, § 15. 
Sex discrimination. 

Prohibited, N. M. Const., Art. IT, § 18. 
Treaty of Guadalupe Hidalgo. 


Rights under treaty preserved, N. M. Const., Art. II, 
5 


§ 5. 
Victim’s rights, N. M. Const., Art. II, § 24. 
Weapons. 
Right to bear arms, N. M. Const., Art. II, § 6. 
Witnesses, confrontation in criminal 
prosecutions, N. M. Const., Art. IT, § 14. 


BILLS OF ATTAINDER. 
Prohibited, N. M. Const., Art. II, § 19.’ 


BOND ISSUES. 
Assumed debts. 


State refunding bonds for, N. M. Const., Art. IX, § 3. 


Boundaries, 
Continued, N, M. Const., Art. XXII, § 12. 
Counties, municipalities and school districts. 
Restrictions on indebtedness, 

Counties, N. M. Const., Art, IX, §.10. 
Exceptions, N. M. Const., Art. IX, § 13. 
Municipalities, N. M. Const., Art. IX, § 12. 
Exceptions, N. M. Const., Art. IX, § 13. 
School districts, N. M. Const., Art. IX, § 11. 

Highways. 
State highway bonds, N. M. Const., Art. IX, § 16. 
Incorporation. 
Combined city and county cOrPAT AHORA, 
N. M. Const., Art. X, 
Judgments and decrees. 
Payment of judgments against, N. M. Const., 
Art, VIII, § 7. 
Laws creating debts. 
Requirements as to, N. M. Const., Art. IV, § 29. 
Legislature. 
Requirements as to laws creating debts, 
-N. M. Const., Art. IV, § 29. 
Names. 
Continued, N. M. Const., Art. XXII, § 12. 
Officers. 
Residence, N. M. Const., Art, V, § 13. 
Payment. 
Sale of lands for certain bond payments, 
N. M. Const., Art. IX, § 4. 
Refunding bonds. 
State and local refunding bonds, N. M. Const., 
Art. IX, § 15. 
Restrictions on indebtedness. . 
Counties, N. M. Const., Art. IX, § 10. 
Exceptions, N. M. Const., Art. IX, § 13. 
Municipalities, N. M. Const., Art. IX, § 11. 
Exceptions, N.,M. Const., Art. IX, § 13, 
School districts, N. M. Const., Art. IX, § 11. 
Restrictions on municipal indebtedness, 
N. M. Const., Art: IX, § 12. 
Exceptions, N. M. Const., Art. IX, § 13. 
Use of borrowed funds, N. M. Const., Art. IX, § 9. 
School districts. 
Restrictions on indebtedness, N. M. Const., Art. IX, 
TA 


State indebtedness. 

Purposes, N. M. Const., Art. IX, § 7. 

Restrictions, N. M. Const., Art. IX, § 8. 
Taxation. 

Exemptions, N. M. Const., Art. VIII, § 3. 

Property taxes, 

Property exempt, N. M. Const., Art. VIL, § 3. 

Use of borrowed funds, N, M. Gonst., Art. IX, § 9. 


INDEX 


Weapons. . 
Right to bear arms. 
Regulating incident of right to keep and bear arms. 
Prohibited, N. M. Const., Art. IT, § 6 


BONDS SURETY. 
Public officers and employees. 
First state officers, N. M. Const., Art. XXII, § 19. 


BOUNDARIES. 
Counties. 
Continued, N. M. Const., Art. XXII, § 12, 
Political subdivisions. 
Territorial boundaries continued, N. M. Const., 
Art. XXII, § 12. 


BRIBERY. 
Defined, N. M. Const., Art. IV, § 39. 
Legislature. 
Conduct constituting, N. M. Const., Art. IV, § 39. 
Defined, N. M. Const., Art. IV, § 39. — 
Penalty, N. M. Const., Art. IV, § 40. 
Solicitation. 
Defined, N..M. Const., Art. IV, § 39. 
Witnesses. 
Compelling testimony, N. M. Const., Art. IV, § 41. 
Penalties. 
Legislature, N. M. Const., Art. IV, § 40. 


C 


CABINET SECRETARIES. 
Confirmation of, N. M. Const., Art. V, § 15. 


CAPITAL OFFENSES. 
Bail, N. M. Const., Art. IT, §13 


CAPITAL OF STATE. 
Santa Fe, N. M. Const., Art. XXI, § 6. 


CARRIERS. 
Federal employees liability act. 

Continued in force, N. M. Const., Art. XXII, § 2. 
United States. 

Continued in force, N. M. Const., Art. XXII, § 2. 


CARRIE TINGLEY CRIPPLED CHILDREN’S 
HOSPITAL. 
Generally, N. M. Const., Art. XIV, §§ 1 to 3. 


CEMETERIES. 
Property taxes. 
Exemption, N. M. Const., Art. VIII, § 3. 


CHARITIES. 
Appropriations for charitable purposes, 
N. M. Const., Art. IV, § 31. 


CHILD LABOR. 
Powers of legislature, N. M. Const., Art. XX, § 10. 


COMMISSIONS. 

Generally, N. M. Const., Art. V, § Obs 

Judicial nominating commission, N. M. Const., 
Art. VI, Addendum. 

Public education commission, N. M. Const., Art 


? 


COMPACT WITH UNITED STATES, 
Alcoholic beverages. 
Allotted Indian lands subject to federal liquor 
control, N. M. Const., Art. XXI, § 8 
Amendment, N. M. Const., Art. XIX, § 4. 
Consent of congress required, N. M. Const., Art. XXI, 
§ 10. 
Capital of state, N. M. Const., Art. XXI, § 6. 
Consent to exchange of lands, N. M. Const., 
Art. XXI, § 11. 
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COMPACT WITH UNITED STATES —Cont’d 
Counties. 
Debts. 

Assumption, N. M. Const., Art. XXI,°§ 3. 
Debts. 

Assumption of territorial debts, N. M. Const., 

Art. XXI, § 3 

Enabling act. 

Consent to provisions, N. M. Const., Art. XXI, § 9. 
Exchange of lands. 

Consent, N. M. Const., Art. XX], § 11, 
Indians. 

Federal liquor control. 

Allotted Indian lands subject to, N.. M. Const., 
XXT, § 8. 

Property. 

Control,.N. M. Const., Art. XXI, § 2. 

Taxation, N. M. Const,, Art. XXI, § 2. 
Irrevocable, N. M. Const., Art. XXI, § 10. 
Irrigation. 

Reclamation projects, 
Powers reserved to United States, N.:M. Const., 
Art, XXI, § 7. 
Polygamy. 
Prohibited, N. M. Const., Art. XXI, er 
Public lands. 
Control of unappropriated lands, N. M. Const., 
Art. XXI, § 2. 
Racial minorities. 
Suffrage, N. M. Const., Art. XXT, § 5. 
Reclamation projects. 
Powers reserved to United States, N. M. Const., 
Art. XXI, § 7. 
Religious toleration, N, M. Const., Art. XXI, §. ily 
Suffrage, N. M. Const., Art. XXI, § 5 
Taxation. 
Federal government, nonresident and Indian 
property, N. M. Const., Art. XXI, § 2, 
Territory of New Mexico. 
Debts. 
Assumption, N. M. Const., Art. XXI, § 3. 


CONFLICTS OF INTEREST. . 
Legislators, N. M. Const., Art. IV, § 28. 


CONGRESS. 
Senate. 
First legislative session. 
Election of United States senators, N. M. Const., 
Art. XXII, § 20. 
CONGRESS OF UNITED STATES. 
Submission of constitution to congress for 
approval, N. M. Const., Art. XXII, § 16. 
CONSTITUTIONAL CONVENTIONS. 
Provision for, N.M. Const., Art, XIX, § 2. 
CONSTITUTION OF THE UNITED STATES. 
Highways. 
Bond issues. 
State highway bonds, N. M. Const., Art. IX, § 16. 


Supreme law of the land, N. M. Const., Art. IT, § 1. 


CONTEMPT. 
Legislature. 


Power to punish for contempt or disorderly conduct, 


N. M. Const., Art. IV, §°11. 


CONTRACTORS. 

Extra or increasing compensation for officers, 
contractors, etc., prohibited, N. M. Const.,’ 
Art. IV, § 27. 

Salaries. 

Extra or increasing compensation prohibited, 
N. M. Const., Art. IV, § 27. 


INDEX 


CONTRACTS. 
Laws impairing obligation of contracts. 
Prohibited, N. M. Const., Art. IT, § 19. 
Legislature. 
Extra increased compensation for contractors. 
Prohibited, N. M. Const., Art. IV, § 27, 
Interest of legislators in, N. M. Const., Art. IV, § 28. 


CONVICT LABOR. 
Leasing prohibited, N. M. Const., Art. XX, § 18, 
Penitentiary, N. M. Const., Art. XX, § 15. 


CORPORATIONS. 
Eminent domain. 
Corporate property, N. M. Const., Art. XI, § 18. 
Legislature. 
Powers as to corporation laws, N. M. conn’ Art. XI, 
§ 13. 
Powers of legislature as to corporation laws, 
N. M. Const., Art. XI, § 13. 
Police power. 
Corporations subject to, N. M. Const., Art. XI, § 14. 
Public regulation commission, N. M. Const., 
Art. XI, §§ 1, 2. 
Secretary of state responsibility for chartering, 
N. M. Const., Art. XI, § 19. 


COUNTIES. 
Assessors. 
Terms, N. M. Const., Art. X, § 2. 
Board of county commissioners. 
Five-member boards, N. M. Const., Art. X, § 7. 
Vacancies in offices. 
Filling, N. M. Const., Art. XX, § 4. 
Bond issues, 
Restrictions on county indebtedness, N. M. Const., 
Art. IX, § 10. 
Exceptions, N. M. Const., Art. IX, § 13. 
Use of borrowed funds, N. M. Const., Art. IX, § 9. 
Boundaries. 
Continued, N. M. Const., Art. XXII, § 12. 
Charters, majority vote needed for adoption, 
N. M. Const., Art. X, § 10. 
Classification, N. M. Const., Art. X, § 1. 
Clerks. 
County clerk as district and probate court clerk, 
N. M. Const., Art. VI, § 22. 
Terms of office, N. M. Const., Art. X, §2. 
Combined city and county corporations, 
N. M. Const., Art. X, § 4. 
County seats. 
Removal, N. M. Const., Art. X, § 3. 
Debts, 
Assumption by state, N. M. Const., Art. IX, §§ 1, 2; 
Art. XXT, § 3. 
State refunding bonds for assumed debts, 
N. M. Const., Art. IX, § 3. 
Payment by another county, N. M. Const., Art. IX, 
§ 2 


Remission of county debts to state prohibited, 
N. M. Const., Art. IX, § 5. 
Restrictions, N. M. Const., Art. IX, § 10. 
Exceptions, N. M. Const., Art. IX § 13. 
Elections. 
Dividing into districts for purpose of electing 
members, N. M. Const., Art. V, § 18 
Five-member boards of commissioners, 
N. M. Const., Art. X, § 7. 
Incorporated counties, N. M. Const., Art. X, § 5. 
Judgments and decrees. 
Board of county commissioners. 
Payments of i an eh against, N. M. Const., 
Art. VIII. § 7. 
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INDEX 


COUNTIES —Cont’d 
Names, boundaries and rights continued, 
N. M. Const., Art. XXII, § 12. 
New activities or services mandated by state 
rule or regulation, N. M. Const., Art. X, § 8. 
Officers. 
Fees. 


Payment into county treasury, N. M. Const., Art. X, 
1 


$1. 
Residence, N. M. Const., Art. V, § 18. 
Salaries. 
Exclusive compensation, N. M. Const., Art. X, § 1. 

Terms of office, N. M. Const., Art. X, § 2. 
Property taxes. 

Property exempt, N. M. Const., Art. VIII, § 3. 
Recall of elected county officials, N. M. Const., 

&, § 9. 


Salaries and fees of county officers, N. M. Const., 


Sheriffs. 
Terms of office, N. M. Const., Art. X, § 2. 
Single urban government, procedure for 
becoming, N. M. Const., Art X, § 11. 
Treasurers. 
Terms of office, N. M. Const,, Art. X, § 2. 
Urban county government, N. M. Const., Art. X, 
§ 10. 


Weapons, 
Right to bear arms, 
Regulating incident of right to keep and bear arms 
prohibited, N. M. Const., Art. II, § 6. 


COURT OF APPEALS. 
Election of judges. 
Declaration of candidacy. 
Date for filing, N. M. Const., Art. VI, § 34. 
Retention or rejection at general election, 
N. M. Const., Art. VI, § 33 
Judges. 
Appellate judges nominating commission, 
N. M. Const., Art. VI, § 35. 
Chief justice of supreme court. 
Designating judges to act-as judges of court of 
appeals, N. M. Const., Art. VI, § 28. 
Election. 
Declaration of candidacy. 
Date for filing, N. M. Const., Art. VI, § 34. 
Retention or rejection at general election, 
N. M. Const., Art. VI, § 33. 
Vacancies in office, N. M, Const., Art. VI, § 34. 
Judgments. 
Majority of judges must concur, N. M. Const., 
Art. VI, § 28 
Majority must concur for judgment, N. M. Const., 
Art. VI, § 28 
Nominating commission, 
Appellate Judges nominating commission, 
Const., Art, VI, § 35. 
Number, N. M. Const., Art, VI, § 28. 
Qualifications, N. M. Const., Art. VI, § 28. 
Quorum, N. M. Const., Art. VI, § 28. 
Term of office, N. M. Const., Art. VI, § 28. 
Vacancies, N. M. Const., Art, VI, § 34. 
Appellate judges nominating commission, 
N. M. Const., Art. VI, § 35. 
Filling, N. M. Const., Art. VI, § 28. 
Jurisdiction, N. M. Const., Art, VI, § 29. 
Writs. 
Issuance, N. M. Const., Art. VI, § 29. 
COURTS. 
Judicial power vested, N. M. Const., Art. VI, § 1. 


Territorial courts. 
Continued, N. M. Const., Art. XXII, § 9. 


CRIME VICTIMS’ AND WITNESSES’ BILL OF 
RIGHTS. 
Generally, N. M. Const., Art. II, § 24. 


CRIMINAL LAW AND PROCEDURE. 

Accused, rights of, N. M. Const., Art. IT, § 14. 

Bail, N. M. Const., Art. IT, § 13. 

Bills of attainder, N. M. Const., Art. IT, § 19. 

Confrontation of witnesses, N. M. Const., Art. IT, 
§ 14. 

Double jeopardy, N. M. Const., Art. IT, § 15. 

Due process, N. M. Const., Art. IT, § 18. 

Preliminary examinations, N. M. Const., Art. VI, 


Repealed laws, prosecutions under 
subsequently repealed laws, N. M. Const., 
Art. IV, § 33 
Rights and procedures in pending cases. 
No act of legislature to change, N, M. Const., Art. IV, 
34 


Searches and seizures, N. M. Const., Art. IT, § 10. 
Self-incrimination, N. M. Const., Art. IT, § 15, 
Victim’s rights, N. M. Const., Art. II, § 24. 


CRUEL AND UNUSUAL PUNISHMENT. 
Excessive bail, N. M. Const., Art. II, §13 
Prohibited, N. M. Const., Art. IT, § 138. 


D 


DEBTOR AND CREDITOR. 
Imprisonment for debt. 
Prohibited, N. M. Const., Art. IT, § 21. 


DEBTS. 
Assumption of territorial debts, N. M. Const., 
Art ; 
Municipalities. 
Restrictions on municipal indebtedness, 
N. M. Const., Art. IX, § 12. 
Exceptions, N. M. Const., Art. IX, § 13. 
Remission of county debts to state prohibited, 
N. M. Const., Art. IX, § 5, 
Remission of debts due state or municipalities, 
N. M. Const., Art. IV, § 32. 
Requirements as laws creating debts, 
N. M. Const., Art. IV, § 29 
School Districts. 
Restrictions, N. M. Const., Art. IX, § 11. 
State indebtedness. 
Purposes, N. M. Const., Art. IX, § 7. 
Restrictions, N. M. Const., Art. IX, § 8. 
State refunding bonds for assumed debts, 
N. M. Const., Art. IX, § 3. 
Territorial debts, 
Assumption, N. M. Const., Art. IX, § 1. 
State refunding bonds for assumed debts, 
N. M. Const., Art. IX, § 1. 
Use of borrowed funds, N. M. Const., Art. IX, § 9. 


DENOMINATIONAL SCHOOLS. 
Parochial schools. 
Educational funds, 
Ci for support prohibited, N. M. Const., Art. XII, 
“of 


DEPOSIT OF CONSTITUTION. 
Office of secretary of territory, N. M. Const., 
Art. XXII, § 11. 
DEPOSITS. 
Public money, N. M. Const., Art. VIII, § 4. 
DISASTERS. 
Legislature. 
Special sessions, N. M. Const., Art. IV, § 2. 
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DISORDERLY CONDUCT. 
Legislature. 
Power to punish, N. M. Const., Art. IV, § 11. 


DISTRICT ATTORNEYS. 
Additional district attorneys, N. M. Const.; 
Art. VI, § 24. 

Qualifications, N. M. Const., Art. VI, § 24. 
Residence requirements, N. M. Const., Art. VI, § 24. 
Term of office, N. M. Const., Art. VI, § 24, 
Vacancies in office. 

Filling, N. M. Const., Art. XX, § 4. 


DISTRICT COURTS. 
Appeals from probate courts and other inferior 
courts, N. M. Const., Art. VI, § 27. 
Clerks. 
County clerk as district and probate court clerk, 
N. M. Const., Art. VI, § 22. 
Judges. 
Additional judges, N. M. Const., Art. VI, § 16. 
Chief judge, N. M. Const., Art. VI, § 38. 
Choosing judges for each judicial district, 
N. M. Const., Art. VI, § 12. 
Compensation, N, M. Const., Art. VI,'$ 17, 
Conservators of the peace, N, M. Const., Art. VI, 
21 


§ 21, 

Disqualification, N, M. Const., Art. VI, § 18. 
Election. 

Declaration of candidacy. 

Date for filing, N. M. Const., Art. VI, § 34. 

Retention or rejection at general election, 

N. M. Const., Art. VI, § 33. 

Vacancies in office, N. M. Const., Art. VI, § 34. 
Judges pro tempore, N. M. Const., Art. VI, 8 15. 
Nominating committee, N. M. Const., Art. VI, § 36. 
Nonjudicia! offices. 

Ineligibility, N. M. Const., Art. VI, § 19. 
Qualifications, N. M. Const., Art. VI, § 14. 
Residence requirement, N. M. Const., Art. VI, § 14. 
Vacancies in office, N. M. Const., Art. VI, § 34. 

Nominating committee, N. M. Const., Art. VI, § 36. 

Judicial districts. 
Dividing state into, N. M. Const., Art. VI, § 12. 
Redistricting, N. M. Const., Art. VI, § 16. 
Jurisdiction, N. M. Const., Art. VI, § 13. 
Redistricting, N. M. Const., wee VI, § 16. 
Terms, N. M. Const., Art. VI, §1 
Writs. 
Issuance, N. M. Const., Art. VI, § 13. 


DONATIONS. 

Private enterprise, government donations 
prohibited, N. M. Const., Art. IX, §14. 

DOUBLE JEOPARDY. 

Generally, N. M. Const., Art. II, § 15. 

DRAINAGE DISTRICTS. 

Legislature may provide for, N. M. Const., 
Art. XVI, § 4. 


DUE PROCESS, N. M. Const., Art. IT, § 18. 
E 


EASTERN NEW MEXICO UNIVERSITY. ° 

State educational institution, N. M. Const., 
Art. XII, § 11 

ECONOMIC DEVELOPMENT. 

Job opportunity creation, N.M. Const., Art. IX, 
§ 14, 


EDUCATION. 
Appropriations for educational purposes, 
N. M. Const., Art. IV, § 31 


Attendance. 

Compulsory school attendance, N. M. Const., 
Art. XII, § 5. 

Boards of regents, N. M. Const., Art. XII, § 13. 
Appointment of members, N. M. Const., Art. XII, § 13. 
Number of members, N. M. Const., Art. XII, § 13. 
eee of members, N. M. Const., Art. XII, 


Removal of members, N. M. Const., Art. XII, § 13. 

Terms of members, N. M. Const., Art. XII, § 13. 
Compulsory school attendance, N. M. Const., 

Art. XII, § 5 
Control of educational institutions. 

Exclusive control of state, N. M. Const., Art. XII, § 3. 
Current school fund, N. M. Const., Art. XII, § 4. 
Denominational schools. 

Use of educational funds us support prohibited, 

N. M. Const., Art. XII, 
Department of public ms 
Created, N. M. Const., Art. XII, § 6. 
Enabling act. 
Acceptance and use of enabling act aay a 
grants, N. M. Const., Art. XII, § 12 
Escheat. 

Current school fund, 

Disposition of proceeds of escheated property, 
Const., Art. XII, § 4, 
Fines. 
Current school fund. 
Disposition of fines, etc., N.M. Const., Art. XII, § 4. 
Forfeitures. 
Current school fund. 
Disposition of forfeitures, etc., N. M. Const., 
Art. XII, § 4. 
Free public schools, N. M. Const., Art. XII, § 1. 
Funds. 
Current school fund, N. M. Const., Art. XII, §4. 
Permanent school fund, N. M. Const., Art. XII, § 2. 
Investment, N. M. Const., Art. XII, § 7. 

Private or parochial schools. 

Use of educational funds for support prohibited, 
N. M. Const., Art. XII, § 3. 
Investments. 
Permanent school fund, N. M. Const., Art. XII, § 7. 
Investments, permanent school fund, 
N. M. Const., Art, XII, § 7. 
Judgments and decrees. 
Payments of judgments against school districts or 
boards of education, N. M. Const., Art. VIII, § 7. 
Local school boards with seven single-member 
districts, N. M. Const., Art. XII, § 15. 
Parochial schools. 
Use of educational funds for support prohibited, 
N. M. Const., Art. XII, § 3 
Permanent school fund, N. M. Const., Art. XIT, § 2. 
Investment, N. M. Const., Art. XII, § 7. 
Private schools. 
Use of educational funds for support prohibited, 
N. M. Const., Art. XII, § 3. 
Public schools, N. M. Const., Art. XXI, § 4. 

Free public schools, N. M. Const., Art. XII, § 1. 
Recall, 

atten school board members, N. M. Const., Art. XII, 

14 


Religion, 
Attendance or participation in religious services. 
Requirement prohibited, N. M. Const., Art. XII, § 9. 
Parochial schools. 
Use of educational funds for support prohibited, 
N. M. Const., Art. XII, § 3. 
Public schools. 
Religious tests prohibited, N. M. Const., Art. XII, 
§ 9. 
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EDUCATION —Cont’d 
Retirement systems trust fund, N. M. Const., 
Art. XX, § 22. 
School Districts. 
Debts. 
Restrictions, N, M. Const., Art. IX, § 11. 
Sectarian schools. 
Use of educational funds for support prohibited, 
N. M. Const., Art. XII, § 3. 
Spanish language. 
Educational rights of childrén of Spanish descent, 
N. M. Const., Art. XII, § 10. 
Teachers to learn English and Spanish, N. M. Const., 
,$8. 
State board of education. 
Created, N. M. Const., Art. XII, § 6. 
Duties, N. M. Const., Art. XT, § 6. 
Election of members, N. M. Const., Art. XII, § 6. 
aoe of members, N. M. Const., Art. XII, 
§ 6 


Residence requirements for TOSSED 
N. M. Const., Art. XII, § 6 
Superintendent of public instruction. 

Appointment, N. M. Const., Art. XII, § 6. 

Terms of members, N. M. Const., Art. XII, § 6. 
Vacancies. 

Filling, N. M. Const., Art. XII, § 6. 

State educational institutions, N. M. Const., 

Art. XII, § 11. 

Boards of regents, N. M. Const., Art. XII, § 13, 
Enabling act educational grants. 

Use for, N. M. Const., Art. XII, § 12. 
Enumerated, N. M. Const., Art. XII, § 11. 
Number of members, N. M. Const., Art. XII, § 13. 
Qualifications of members, N. M. Const., Art. XII, 

13 


Removal of members, N. M. Const., Art. XII, § 13. 
Terms of members, N. M. Const., Art. XII, § 13. 
Student loans, N. M. Const., Art. IX, §14. 
Superintendent of public instruction. 
Appointment by state board of education, 
N. M. Const., Art. XII, § 6. 
Compensation, N. M. Const., Art. V, § 12. 
Teachers. 
Languages. 
Teachers to learn English and Spanish, 
N. M. Const., Art. XII, § 8 
Veterans’ scholarship program, N. M. Const., 
Art. IX, § 14 


EFFECTIVE DATE, N. M. Const., Art. XXII, § 1. 


ELECTIONS. 
Absentee voting, N. M. Const., Art. VII, § 1. 


Age. , 
Qualifications of voters, N. M. Const., Art. VII, § 1. 
Amendments, 
Ratification, N. M. Const., Art. XIX, § 1. 
Ballots. 
Elections to be by ballot, N. M. Const., Art. VII, § 5. 
Ratification election, N. M. Const., Art. XXII, § 14. 
Canvass of returns. 
Officers elected by more than one county, 
N. M. Const., Art. XX, § 7. 
Ratification election, N. M. Const., Art. XXII, § 15. 
County charters, majority vote needed for 
adoption, N. M. Const., Art. X, § 10. 
Court of appeals. 
Judges. 
Declaration of candidacy. 
Date for filing, N. M. Const., Art. VI, § 34. 
Retention or rejection at general election, 
N. M. Const., Art. VI, § 33. 


Date of general elections, N. M. Const., Art. XX, 
6 ae 


District court judges. 

Declaration of candidacy. 

Date for filing, N. M. Const., Art. VI, § 34. 

Retention or rejection at general eleetion, 

N. M. Const., Art. VI, § 33. 
Districts. 
Counties, school districts and municipalities. 
Dividing governing bodies into districts for purpose 
of electing members, 
Authorized, N. M. Const., Art. V, § 13. 
Executive officers. 

Canvass, N. M. Const., Art. V, § 2. 

Date, N. M. Const., Art. V, § 1. 

Tie votes, N. M. Const., Art. V, § 2. 

First state election, N. M. Const., Art. XXII, §§ 17, 
18. 
Certification of results to president, N. M. Const., 
: »§ 18. 
Conduct, N. M. Const,, Art. XXII, § 18. 
Proclamation, N. M. Const., Art. XXII, § 17. 
Free and open elections, N. M. Const., Art. IT, § 8. 
General election. 
Date, N. M. Const., Art. XX, § 6. 
Judges. 
Retention or rejection at general election. 
Generally, N. M. Const., Art. VI, § 33. 
Legislature. 

Time of election, N. M. Const., Art. IV, § 4. 
Metropolitan court judges. 

Retention or rejection at general election, 

N. M. Const., Art. VI, § 33. 
Metropolitan courts. 
Judges. 
Declaration of candidacy. 
Date for filing, N. M. Const., Art. VI, § 34. 
National elections. 
First national election, N, M. Const., Art. XX, § 8. 
Plurality vote, N. M. Const,, Art. VII, § 5. 
Public officers and employees, N. M. Const., 
Art. XXII, §§ 17, 18. 
Qualifications of voters, N. M. Const., Art. VII, § 1. 
Racial minorities, 

Right to vote, N. M. Const., Art. VII, § 3. 
Ratification of constitution, See RATIFICATION, 
Registration of voters, N. M. Const., Art. VII, § 1. 
Residence. 

Loss of residence. 

Certain absences not to constitute loss, 
N. M. Const., Art. VI, § 4. 
Qualifications of voters, N. M. Const., Art. VII, § 1. 
Returns. 
Canvass of returns, 
Officers elected by more than one county, 
N. M. Const., Art. XX, § 7. 
Schools. 

Elections, N. M. Const., Art. VII, § 1. 

Board of education members, N. M. Const., 

Art. XIT, § 6. 

Local school boards, N. M. Const., Art. V, § 13. 
Suffrage, N. M. Const., Art, XII, § 5. 
Supreme Court. . 

Justices, N. M. Const., Art. VI, § 4. 

Declaration of candidacy. 

Date for filing, N.. M. Const., Art. VI, §.34. 

Retention or rejection at general election, 

N. M. Const., Art. VI, § 33. 
Time. 

act of general elections, N. M. Const., Art. XX, 

6 ; : 


Voter qualifications, N. M. Const:, Art. VII, § 1. 
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ELECTIONS —Cont’d 
Voters. 
Qualifications of voters, N. M. Const., Art. VII, § 1. 
Registration of voters, N. M. Const., Art. VII, § 1. 
Religious and racial equality protected, N. M. Const., 
Art. VII, § 3. 
Residence. 
Certain absences not to constitute loss of residence, 
N. M. Const., Art. VII, § 4. 


EMERGENCIES. 

Legislature. 
Emergency acts, N. M. Const., Art. IV, § 23. 
Extraordinary session, N. M. Const., Art. IV, § 6. 


EMINENT DOMAIN. 

Corporate property, N. M. Const., Art. XI, § 18. 

Just compensation required, N. M. Const., Art. II, 
§ 20. 


ENABLING ACT FOR NEW MEXICO. 
Consent to provisions, N. M. Const., Art. XXI, § 9. 
Education. 
Acceptance and use of enabling act educational 
grants, N. M. Const., Art. XII, § 12 


EQUAL PROTECTION OF THE LAWS, 
N. M. Const., Art. IT, § 18. 


EQUAL RIGHTS AMENDMENT, N. M. Gousts 
Art. IT, § 18. 


ESCHEAT. 
Current school fund, disposition of proceeds of 
escheated property, N. M. Const., Art. XII, § 4, 


EX POST FACTO LAWS. 
Prohibited, N. M. Const., Art. IT, § 19. 


EXECUTION OF CONSTITUTION, N. M. Const., 
Art. XXII, § 11. 


EXECUTIVE DEPARTMENT. 
Accounts and accounting, N. M. Const., Art. V, § 9. 
Attorney general. 

Member of department, N. M. Const., Art. V, § 1. 
Compensation of executive officers, N. M. Const., 

Art. V, § 12. 

Composition, N. M. Const., Art. V, § 1. 
Governor. 

Member of department, N. M. Const., Art. V, § 1. 
Lieutenant governor. 

Member of department, N. M. Const., Art. V, § 1. 
Public lands. 

Commissioner. 

Member of department, N. M. Const., Art. V, § 1. 
Qualifications of members, N, M. Const., Art. i ag or 
Reports, N. M. Const., Art. V, § 9. 

Residence. 

Qualifications for office, N. M. Const., Art. V, § 3. 

Seat of government, N. M. Const., Art. V, § 1. 
Secretary of state. 

Member of department, N, M. Const., Art. V, § 1. 
State auditor. 

Member of department, N. M. Const. Art. V, § 1. 
State treasurer, 

Member of department, N. M. Const., Art. V, § 1. 
Terms of office of members, N. M. Const., Art. V, § 1. 


F 


FELONIES. 
Bail and recognizance, 
Denial of bail, 
Conviction of two or more felonies within state 
N. M. Const., Art. IT, § 13. 


Felonies involving use of deadly weapons, 
N. M. Const., Art. IT, § 13 


FINANCE. 

Public money. 
Deposit, N. M. Const., Art. VIII, § 4. 
Misuse, N. M. Const., Art. VIII, § 4. 


FINES. 

Current school fund, disposition of fines, etc., 
N. M. Const., Art. XII, §4, 

Excessive fines as cruel and unusual, 
N. M. Const., Art. IT, §13 


FOREST FIRES. 
Prevention, N, M. Const., Art. XV, § 2. 


FORFEITURES, 
Current school fund, disposition of forfeitures 
etc., N. M. Const., Art. XII, § 4. 


FRANCHISES. 
Legislature. 
Restrictions on grant franchises, N. M. Const., Art 
26, 


’ 


FREEDOMS. 

Press, N. M. Const., Art. II, § 17. 

Religious freedom, N. M. ‘Const., Art. IT, § 11. 
Speech, N. M. Const., Art, II, 817. 


FUNDS. 
Permanent funds. 
School fund. 
Investment, N. M. Const,, Art, XII, § 7. 
Loans, N. M. Const., Art. XII, § 2. 
Prudent man rule, N. M. Const., Art. XII § 7. 
Severance tax permanent fund, N. M. Const., 
Art. VIII, § 10 


G 


GEOTHERMAL RESOURCES. 

Contracts for the development and operation of 
geothermal steam and waters on state lands, 
N. M. Const., Art. XXIV, § 1. , 


GIFTS. 
Private enterprise, state payments prohibited 
with exceptions, N. M. Const., Art. IX, §14. 


GOVERNOR. 
Appointive power, N. M. Const., Art. V, § 5. 

Confirmation of gubernatorial appointments. . 

Legislative hearings, N. M, Const., Art. IV, § 42. 

Interim appointees, N. M. Const., Art. V, § 5. 
Commissions. 

Signature, N. M. Const., Art.:V, § 11. 
Compensation, N. M. Const., Art. V, § 12. 
Confirmation of cabinet secretaries, N. M. Const., 

Art. V, §15 
Election. 
Joint election of governor and lieutenant governor, 
N. M. Const., Art. V, § 1. 
Executive department. 

Member of, N. M. Const., Art. V, § 1. 

Executive power, N. M. Const., Art. V, § 4. 
Lieutenant governor. 

Compensation, N. M. Const., Art, V, § 12. 

Executive department. 

Member of, N. M. Const., Art. V, § 1. 

President of senate, N. M. ’Const.., Art. V, § 8. 

Succession to governorship, N. M. Const., Art. V, § 7. 

Terms of office, N. M. Const., Art. V, § 1 
Militia. 

Commander in chief, N. M. Const., Art. V, § 4; 

Art. XVIII, § 1. 
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GOVERNOR —Cont’d 
Mines and minerals. 

Inspector of mines, 

Appointment, N. M. Const., Art. XVII, § 1. 

Pardons. 

Power to pardon and reprieve, N. M. Const., Art. V, 

§ 6; Art. XXII, § 5. 

Removal power, N. M. Const., Art. V, § 5. 
Succession, N. M. Const., Art. V,§ 7. - 
Terms of office, N. M. Const., Art. V, § 1. 
Vacancies in public offices. 

Appointments to fill, N. M. Const., Art. XX, § 5. 
Veto power, N. M. Const., Art. IV, § 22. 

Passage of bill over veto, N, M. Const. , Art. IV, § 22. 


GRAND JURY. 

Composition, N. M. Const., Art. IT, §14. 

Convening, N. M. Const., Art. IT, §14. 

Majority vote required for indictment, 
N. M. Const., Art. IT, §14. 


GUADALUPE HIDALGO. 
Treaty of Guadalupe Hidalgo. 


Rights under treaty preserved, N. M. Const., Art. II, 


§5 
H 


HABEAS CORPUS, N. M. Const., Art. II, § 7. 

Issuance of writ by district courts, N. M. Const., 
Art. VI, § 3 

Issuance of writ by supreme court, N. M. Const., 
Art. VI, § 138. 


HEAD OF FAMILY. 
Tax exemptions, N. M. Const., Art. VIII, § 5. 


HIGHWAYS. 
Bond issues, N. M. Const., Art. IX, § 16. 
Commission, N. M. Const., Art. V, § 14. 


HOUSING. 
Affordable housing, N.M. Const., Art. IX, $14. 


HUSBAND AND WIFE. 
Polygamy. 
Prohibited, N. M. Const., Art. XXI, § 1. 


I 


IMPEACHMENT. 
Effect, N. M. Const., Art. IV, § 36. 
Judgment, N. M. Const., Art. IV, § 36. 
Officers subject to impeachment, N. M. Const., 
Art. IV, § 36 
Power of impeachment. 
Sole power vested in house of ree hietas a 
N. M. Const., Art. IV, § 35. 
Procedure, N. M. Const., Art. IV, § 35. 
Trial. 
Procedure, N. M. Const., Art. IV, § 35. 
Senate to try, N. M. Const., Art. IV, § 35. 


INDIANS. 
Alcoholic beverages. 
Allotted Indian lands subject to federal liquor 
control, N. M. Const., Art. XXT, § 8. 
Property. 
Control, N. M. Const., Art. XXI, § 2. 
Taxation, N. M. Const., Art. XXI, § 2. 


INDICTMENTS. 
Requirement, N. M. Const., Art. IT, §14. 
Waiver, N. M. Const., Art. XX, § 20 


INHERENT RIGHTS. 
Bill of rights, N. M. Const., Art. IT, § 4. 


INDEX 


INITIATIVE. 
Restriction on, N. M: Const., Art. XIX, § 3. 


INJUNCTIONS. 
Issuance of writ by district court, N. M. Const., 
Art. VI, § 13. 


INSURANCE, 
Superintendent of insurance, N. M. Const., 
Art. XI, §20. 


INVESTMENTS. 
Permanent school fund, N. M. Const., Art. XII, §7. 


IRRIGATION. 
Reclamation projects. 
Powers reserved to United States, N. M. Const., 
Art. XXI, § 7. 


JOURNALS. 
Legislature, each house to keep journals 
N. M. Const., Art. IV, § 12. 


JUDGES. 
Disqualification, N. M. Const., Art. VI, $ 18. 
Election. 
Declarations of candidacy, judicial retention 
elections, N. M. Const., Art. VI, § 34. 
Retention or rejection at general election, 
N, M. Const., Art. VI, § 33. 
Impeachment, district court judges, N. M. Const., 
Art. IV, § 36. 
Judicial standards commission, N. M. Const., 
Art. VI, 8 32. 
Vacancies i in office generally, N. M. Const., Art. VI, 
§ 34. 
JUDGMENTS AND DECREES. 
Counties. 
Board of county commissioners. 
Payments of judgments against, N.M. Const., 
Art. VIII, § 7. 
Court of appeals. 
Majority of judas must concur, N. M. Const., 
Art. VI, § 2 
Education. : 
Payments of judgments against school districts or 
boards of education, N..M. Const., Art. VIII, § 7. 
Local officials. 
Payment of judgments against, N. M. Const., 
Art. VIII, § 7 
Municipalities. 
Payment of judgments against, N. M, Const., 
Art. VII, § 7. ; 
Territorial judgments and decrees continued in 
force, N. M. Const., Art. XXII, § 8. 


JUDICIAL DEPARTMENT. 
Fees. 
Payment to state feesautty N. M. Const., Art. VI, 
§ 30. 
State treasury. 
Payment of fees, N. M. Const., Art. VI, § 30. 


JUDICIAL NOMINATING COMMISSION. 
Generally, N. M. Const., Art. VI, Addendum. 


JUDICIAL POWER. 
Vested power, N. M. Const., Art. VI, § 1. 


JUDICIAL STANDARDS COMMISSION. 
Generally, N. M. Const., Art. VI, §32. 


JURISDICTION, 
Court of appeals, N. M. Const.; Art. VI, § 29, 
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JURY. 
Civil cases. . 
Less than unanimous verdict, N. M. Const, Art II, 
12. 


Probate courts, N. M. Const., Art. VI, § 2 
Right to trial by jury, N. M. Const., Art. TL § 12. 


JUSTICES OF THE PEACE. 
Abolished, N. M. Const., Art. VI, § 31. 


L 
LABOR. 
Child labor, N. M. Const., Art. XX, § 10. 
Legislature. 
Powers of legislature, N. M. Const., Art. XX, § 10. 
LEGISLATURE, 
Actions. 


Change of rights or procedure in pending cases, 
N. M. Const., Art. IV, § 34. . 
Rights and procedures in pending cases, 
M. Const., Art. IV, 
Territory of New Mexico. 
Pending actions, N. M. Const., Art. XXII, § 10. 
Territorial judicial process and proceedings, 
continued in force, N. M. Const., Art. XXII, § 8. 
Adjournment. 
Restrictions on, N. M. Const., Art. IV, § 14. 


Age. 
Qualifications for membership, N. M. Const., Art. IV, 
2. 


Alteration, N. M. Const,, Art. IV, § 15. 
Amendment of statutes, N. M. Const., Art. IV, § 18. 
Amendments to constitution. 
Proposing constitutional amendments, N. M. Const., 
Art. XIX, § 1. 
Appointments. 
Confirmation of gubernatorial appointments, 
Hearings, N. M. Const., Art. IV, § 42. 
Apportionment. 
Reapportionment, N. M. Const., Art. IV, § 3. 
Appropriations. 
Bills, N. M. Const., Art. IV, § 16. 
Charitable, educational, etc., purposes, N. M. Const., 
Art. IV, 8 31. 
Requirements as to laws making, N. M. Const., 
Art. IV, § 30. 
Arrests. 
Immunity of members, N. M. Const., Art. IV, § 13. 
Bills. 
Alteration. 
Penalty for unlawful alteration, N. M, Const., 
21, 


Appropriations bills, N. M. Const., Art. IV, § 16. 
Effective date of laws, N. M. Const., Art. IV, § 23. 
Enacting clause, N. M. Const., Art. IV, § 15. 
Engrossment, N. M. Const., Art. IV, § 20. 
Enrollment, N. M. Const., Art. IV, § 20. 
Erasures, N. M. Const., Art. IV, § 20. 
Governor. 
Approval or veto, N. M. Const., Art. TV, § 22. 
Interlineations, N. M. Const., Art. IV, §:20. 
Introduction, N. M. Const., Art. IV, § 19. 
Laws to be passed by, N. M. Const., Art. IV, § 15. 
Origination in either house, N. M. Const., Art. IV, 
§ 15. 
Passage. 
Majority vote in each house, N. M. Const., Art. TV, 
§ 17. 


Printing; N. M. Const., Art. IV, § 15. 
Reading, N. M. Const., Art. IV, § 15. 
Signing, N. M. Const., Art, IV, § 20. 


Special laws, N. M. Const., Art. IV, § 24. - 
Subject in title, N. M. Const., Posi IV, § 16. 
Theft. 
Penalty, N. M. Const., Art. IV, § 21. 
Veto, N. M. Const., Art. IV, § 22. 
Passage over veto, N. M. Const., Art. IV, § 22; 
Bond issues. 
Requirements as to laws creating debts, 
N. M. Const., Art. IV, § 29. 
Bribery. 
Defined, N. M. Const., Art. IV, § 39. 
Penalty, N. M. Const., Art. IV, § 40. 
Witnesses. 
Compelling testimony, N. M. Const., Art. IV,'§ 41. 
Chaplains. 
One per house, N. M. Const., Art. IV, § 9. 
Child labor. 
Powers as to, N. M. Const., Art. XX, § 10. 
Citizens legislative compensation commission, 
N. M. Const., Art. IV, § 10. 
Clerks. 
One chief clerk and one assistant chief clerk per 
house, N. M. Const., Art. IV, § 9. 
Conduct constituting, N. M. Const., Art. IV, § 39. 
Conflicts of interest. 
Prohibited, N. M. Const., Art. IV, § 28. 
Constitutional conventions. 
Calling, N. M. Const., Art. XTX, § 2. 
Contempt. 
Power to punish for contempt or disorderly conduct, 
N. M. Const., Art. IV, § 11. 
Contracts. 
Extra or increased compensation for contractors. 
Prohibited, N. M. Const., Art. IV, § 27. 
Interest of legislators in, N. M. Const., Art. IV, § 28. 
Corporations. 
Powers as to corporation laws, N. M. Const., Art. XI, 
§ 13. 


Counties. 
Legislature to classify, N. M. Const., Art. X, § 1. 
Criminal law and procedure. 
Rights and procedures in pending cases, 
N. M. Const., Art. XXIT, § 10 
No act of legislature to change, N. M. Const., 
Art. IV, § 34. 
Debts. 
Remission of debts due state or municipalities, 
N. M. Const., Art. IV, § 32. 
Requirements as to laws creating, N. M. Const., 
Definitions, 
Bribery, N. M. Const., Art. IV, § 39. 
Disaster emergencies. 
Special sessions, N. M. Const., Art. IV, § 2. 
Disorderly conduct. 
Power to punish, N. M. Const., Art. IV, § 11. 
Districts. 
Single-member districts, N. M. Cans! Art. IV, § 3. 
Dual office-holding. 
Prohibited, N. M. Const., Art. IV, §§ 3, 28. 
Elections. 
Time of election, N. M. Const., Art. IV, § 4. 
Emergencies. 
Emergency acts, N. M. Const., Art. IV, § 23. 
Extraordinary session, N. M. Const., Art. IV, § 6. 
Enacting clause, N. M. Const., Art. IV, § 15 
Expense allowances, citizens legislative 
compensation commission, N, M. Const., 
Art. IV, § 10. 
Expulsion of members, N. M. Gavisites Art. IV, § 11. 
Extra or increased compensation for officers, 
contractors, etc. 
Prohibited, N. M. Const., Art. IV, § 27. 
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LEGISLATURE —Cont’d 
First legislative session. 
Generally, N. M. Const., Art, XXII, § 20. 
Oaths of members, N. M. Const., Art. XXII, § 20. 
United States senators. 
Elections, N. M. Const., Art. XXII, § 20. 
Franchises. 
Restrictions on grant, N. M. Const., Art. IV, § 26. 
House of representatives. 
Age. 
Qualifications for membership, N. M. Const., 
Art. IV, § 3. 
Called to order, N. M. Const., Art. IV, § 8. 
Impeachment. 
Sole power of impeachment, N. M. Const., Art. IV, 
35. 


Judge of election and qualification of own members, 
N. M. Const., Art. IV, § 7. 
Number of members, N. M. Const., Art. IV, § 3. 
Secretary of state. 
Called to order, N. M. Const., Art. IV, § 8. 
Speaker. 
Election, N. M. Const., Art. IV, § 8. 
Journals. 
Each house to keep, N. M. Const., Art. IV, § 12. 
Local or special laws, when permitted, 
N. M. Const., Art. IV, § 24. 
Members. 


Age. 

Qualifications, N. M. Const., Art. IV, § 3. 
Appointment to office, N. M. Const., Art. IV, § 28. 
Arrests. 

Immunity from, N. M. Const., Art. IV, § 13. 
Bribery. 

Defined, N. M. Const., Art. IV, § 39. 

Citizens legislative compensation commission, 
N. M. Const., Art. IV, § 10. 

Conflicts of interest, N. M. Const., Art. IV, § 28. 

Dual office-holding, N. M. Const., "Art. IV, C 28. 

Expulsion, N. M. Const., Art. IV, 8 La. 

Mileage, N. M. Const., Art. IV, § 10. 

Number, N. M. Const., Art. IV, § 3. 

Per diem, N. M. Const., Art. IV, § 10. 

Privileges and immunities, N. M. Const., Art. IV, 

1 


3. 
Qualifications, N. M. Const., Art. IV, § 3. 
Each house to be judge of election and qualification 
of members, N. M. Const., Art. IV, § 7. 
Railroad passes for. 
Prohibited, N. M. Const., Art. IV, § 37. 
Terms of office, N. M. Const., Art. IV, § 4. 
Militia. 
Organization, discipline and equipment, 
N. M. Const., Art. XVIII, 
Mines and minerals. 
Powers as to, N. M. Const., Art. XVII, § 2. 
Monopolies. 
Enactment of laws to prevent, N. M. Const., Art. IV, 


38. 
Officers and employees, N. M. Const., Art. IV, § 9. 
Penalty, N. M. Const., Art. IV, § 40. 
Powers, N. M. Const., Art. IV, § 2. 
Printing, N. M. Const., Art. IV, § 15. 
Qualifications of members, N. M. Const., Art. IV, 


3) 
Each house to be judge of election and qualification 
of members, N, M. Const., Art. IV, § 7. 
Quorum, N. M. Const., Art. IV, § 7. 
Railroads. 
Passes for members. 
Prohibited, N. M. Const., Art. IV, § 37. 
Reading, N. M. Const., Art. IV, § 15. 
Reapportionment, N. M. Const., Art. IV, § 3. 


Residence requirements of members, 
N. M. Const., Art. IV, § 3. 
Rules of procedure. 
Power of each house to determine, N. M. Const., 
Art. IV, § 11. 
Salaries, citizens legislative compensation 
commission, N. M. Const., Art. IV, § 10. 
Senate. 
Age. 
Qualifications for membership, N. M. Oat 

Art. IV, § 3. 

Called to order, N. M. Const., Art. IV, § 8. 
Impeachment. 

Trial, N. M. Const., Art. IV, § 35. 

Judge of election and qualification of members, 
N. M. Const., Art. IV, § 7. 
Lieutenant governor. 

Called to order, N. M. Const., Art. IV, § 8. 
Presiding officer, N. M. Const., Art. IV, § 8. 
Number of members, N. M. Const., Art. a § 3. 

President pro tempore, N. M. Const., Art. IV, § 8. 
Sergeants at arms. 
Assistant sergeants at arms. 
One per house, N. M. Const., Art. IV, § 9. 
One per house, N. M. Const., Art. IV, § 9. 
Sessions. 
Disaster emergencies. 

Special sessions, N. M. Const., Art. IV, § 2. 
Even-numbered years. 

Items considered, N. M. Const., Art. IV, § 5. 
Extraordinary session, N. M. Const., Art. IV, § 6. 
First legislative session, N. M. Const., Art, XXII, § 20. 
Length, N. M. Const., Art. IV, § 5. 

Location, N. M. Const., Art. IV, § 1. 
Public sessions, N. M. Const., Art. IV, § 12. 
Special sessions: 

Calling, N. M. Const., Art. IV, § 6. 

Disaster emergencies, N. M. Const., Art. IV, § 2. 

Maximum length, N. M. Const., Art. IV, § 5. 

Time of commencement, N. M. Const., Art. IV, § 5. 
Solicitation. 

Defined, N: M. Const., Art. IV, § 39. 

Penalty, N. M. Const., Art. IV, § 40. 
Special or local laws, when permitted, 

N. M. Const., Art. IV, § 24. 

Statutes. 

Amendment, N. M. Const., Art. IV, § 18. 
Supplementary legislation, N. M. Const., Art. XXII, 


~~ 


Terms of office of members, N. M. Const., Art. IV, 
§ 4, 
Vacancies in office. 
Filling, N. M. Const., Art. IV, § 4. 
Validation of unauthorized official acts. 
Prohibited, N. M. Const., Art. IV, § 25. 
Vesting of legislative power, N. M. Const., Art. IV, 
Si 


Witnesses. 
Compelling testimony in bribery cases, N. M. Const., 


> 


LIBEL AND SLANDER. 

Truth as defense, N. M. Const., Art. IT, § 17. 
LIBRARIES. 

Property taxes. 


Public library property exempt, N. M. Const, 
Art. VIII, § 3. 


LIEUTENANT GOVERNOR. 
Vacancy, N. M. Const., Art. V, §16. 


LITIGATION AND PENDING LITIGATION. 
Change of rights or procedure in pending cases. 
Prohibited, N. M. Const., Art. IV, § 34. 
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LITIGATION AND PENDING LITIGATION 

—Cont’d 
Mileage. 

Members of legislature, N. M. Const., Art. IV, § 10. 
Oaths. 
First legislative session. 

Oaths of members, N, M. Const., Art’ XXII, § 20. 
Pending actions, N. M. Const., Art. XXII, § 10. 
Per diem. 

Members of legislature, N. M. Const., Art. IV, § 10. 
Privileges and immunities. 

Restrictions on grant of, N. M. Const., Art. IV, § 13. 
Rights and procedures in pending cases, 

N. M. Const., Art. XXII, §.10. 

No act of legislature to change, N. M. Const., Art. IV, 
§ 34. 
Salaries, citizens legislative compensation 

commission, N. M. Const., Art. IV, §10. 


LOCAL OR SPECIAL LAWS, 
When permitted, N. M. Const., Art. IV, § 24. 


LOTTERIES. 
State operated, N. M. Const., Art. XX, §22. 


M 


MAGISTRATE COURTS. 
Compensation of magistrates, N. M. Const., 
Art. VI, § 26. 
Conservators of the peace, N. M. Const., Art. VI, 
2s. 
Disqualification of magistrates, N. M. Const., 
Established, N. M. Const., Art. VI, § 26. 
Magistrates as conservators of the peace, 
_ N.M. Const., Art. VI, § 21. 
Qualifications of magistrates, N. M. Const., 
Art. VI, § 26. 
Residence. 
Qualifications of magistrates, N. M. Const., Art. VI, 
§ 26. 
MANDAMUS. 
Issuance of writ by district court, N. M. Const., 
Original jurisdiction of supreme court, 
N. M. Const., Art. VI, § 3. 
Supreme court. 
Issuance of writ, N. M. Const., Art. VI, § 3. 


MARRIAGE. 
Polygamy. 
Prohibited, N. M. Const., Art. XXI, § 1. 


METROPOLITAN COURTS. 
Judges. 
Chief judge, N. M. Const., Art. VI, § 38. 
Choosing, N. M. Const., Art. VI, § 26. 
Election. 
Declaration of candidacy. 
Date for filing, N. M. Const., Art. VI, § 34. 
Retention or rejection at general election, 
N. M. Const., Art. VI, § 33. 
Nominating committee, N. M. Const., Art. VI, § 37. 
Vacancies in office, N. M. Const., Art. VI, § 34. 
Nominating committee, N. M. Const., Art. VI, § 37. 


MILEAGE. 
Legislature. 
Members of legislature, N. M. Const., Art. IV, § 10. 


MILITARY AFFAIRS. 
Civil power. 
Military subordinate to, N. M. Const., Art. IT, § 9. 


Governor. 
Militia. 
Commander-in-chief, N. M. Const., Art. V, § 4; 
Art. XVIII, § 1. 
Legislature. 
Militia, 

Powers as to organization, discipline and 
equipment, N. M. Const., Art. XVIII, § 2. 
Militia. 

Composition, N. M. Const., Art. XVIII, § 1. 
Governor. 
Commander in chief, N. M. Const., Art. V, § 4; 
Art, XVIII, § 1. 
Legislature. 
Powers as to organization, discipline and 
equipment, N. M. Const., Art. XVIII, § 2. 
Warrants. 
Validation or legalization prohibited, N. M. Const., 
Art. XVIII, § 1. 
National guard, N. M. Const., Art. XVIII, § 1. 


MILITIA WARRANTS. 
Validation or legalization prohibited, 
N. M. Const., Art. IX, § 6. 


MINES AND MINERALS. 
Federal mining inspection act. 
Continued in force, N. M. Const., Art. XXII, § 3. 
Governor. 
Constitution of New Mexico. 
Contracts for the development and production of 
minerals on state lands, N. M. Const., Art. XXIV, 
§1, 
Inspector of mines. 
Appointment, N. M. Const., Art. XVII, § 1. 
Inspector of mines. 
Appointment, N. M. Const., Art. XVII, § 1. 
Generally, N. M. Const., Art. XVII, § 1. 
Governor, appointment by, N. M. Const., Art. XVII, 
§1 


Terms of office, N. M. Const., Art. XVII, § 1. 
Legislature. 

Powers as to, N. M. Const., Art. XVII, § 2. 
Minors. 

Employment of children under age of fourteen 
prohibited, N. M. Const., Art. XVII, § 2. 

Public lands. 

Contracts for the development and production of 
minerals on state lands, N. M. Const., Art. XVII, 
ee 

State mine inspector, N. M. Const., Art. XVII, § 1. 

Appointment, N. M. Const., Art. XVII, § 1. 

Term of office, N. M. Const., Art. XVII, § 1. 

United States. 

Federal mining inspection act. 

Continued in force, N. M. Const., Art. XXII, § 3. 


MINORS. 
Child labor. 
Power of legislature, N. M. Const., Art. XX, § 10. 
Mines and minerals. 
Employment of children under age of fourteen 
prohibited, N. M. Const., Art. XVII, § 2. 
MONOPOLIES. 
Legislature to enact laws to prevent, 
N. M. Const., Art. IV, § 38. 
MUNICIPALITIES. 
Bond issues. 
Exceptions to restrictions on municipal indebtedness, 
N. M. Const., Art. IX, § 13. 
Restrictions on municipal indebtedness, 
N. M. Const., Art. IX, § 12. 
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MUNICIPALITIES —Cont’d 
Combined city and county corporations, 
N. M. Const., Art. X, § 4 


Counties, allowing urban counties, N. M. Const., 


Art. X, § 10 
Debts. 
Exceptions to restrictions, N. M. Const., Art. IX, 


§ 13. 

Restrictions, N. M. Const., Art. IX, § 12. 
Election districts, N. M. Const., Art. V,§ 13. 
Home rule, N. M. Const., Art. X, § 6. 

New activities or services mandated by state 
rule or regulation, N. M. Const., Art. X, § 8. 

Officers, residence, N. M. Const., Art. V, § 13. 

Weapons, regulating incident of right to keep 


INDEX 


and bear arms prohibited, N. M. Const., Art. IJ, 


§ 6. 
N 


NEGLIGENCE. 
Railroads. 
Liability to Leniseee N. M. Const., Art. XX, § 16. 


NEW MEXICO BOYS’ SCHOOL. 


State institutions, N. M. Const., Art. XIV, §§ 1 to 3. 


See STATE INSTITUTIONS. 


NEW MEXICO HIGHLANDS UNIVERSITY. 
State educational institution, N. M. Const., 
Art. XII, § 11. 


NEW MEXICO INSTITUTE OF MINING AND 
TECHNOLOGY. 

State educational institution, N. M. Const., 
Art. XII, § 11. 


NEW MEXICO MILITARY INSTITUTE. 
State educational institution, N. M. Const., 
Art. XII, § 11. 


NEW MEXICO SCHOOL FOR THE DEAF. 
State educational institution, N. M. Const., 
Art. XII, § 11. 


NEW MEXICO SCHOOL FOR THE VISUALLY 
HANDICAPPED. 

State educational institution, N. M. Const., 
Art. XII, § 11. 


NEW MEXICO STATE UNIVERSITY. 
State educational institution, N. M. Const., 
Art. XII, § 11. 


NONRESIDENTS. 
Property taxes. 
Taxation of nonresident property, N. M. Const., 
Art. XXT, § 2. 


NORTHERN NEW MEXICO STATE SCHOOL. 
State educational institution, N. M. Const., 
Art. XII, § 11. 


NOTARIES PUBLIC, 
Women. 
Eligibility for office, N. M. Const., Art. XX, § 11. 


O 


OATHS. 
Legislature. 
First legislative session. 
Oaths of members, N. M. Const., Art. XXII, § 20. 
Public officers and employees. 
First state officers, N. M. Const., Art. XXII, § 19. 
Oath of office, N. M. Const., Art. XX, § 1. 
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PARDONS. 
Governor’s power to pardon and reprieve, _ 
N. M. Const., Art. V, § 6. 
Territorial laws. 
Pardons for violation of, N. M. Const., Art. XXII, § 5. 


PAROCHIAL SCHOOLS. 
Educational funds. 
Use for support prohibited, N. M. Const., Art XII, § 3. 


PENALTIES. 
Bribery. 
Legislature, N. M. Const., Art. IV, § 40. 
Education. 
Current school fund. 
Disposition of fines, etc., N. M. Const., Art. XII, $4. 


PENITENTIARY, N. M. Const., Art. XX, § 15. 
State institutions, N. M. Const., Art. XIV, §§ 1 to 3, 
See STATE INSTITUTIONS. 


PER DIEM. 
Legislature. 
Members of legislature, N. M. Const., Art. IV, § 10. 


PETITIONS. 
Grand jury. 
Convening of grand jury, N. M. Const., Art. I, § 14. 


POLLUTION CONTROL, N. M. Const., Art. XX, 
§ 21, 


POLYGAMY. 
Prohibited, N. M. Const., Art. XXI, § 1. 


POPULAR SOVEREIGNTY, N. M. Const., Art. 11, 
§ 2. 


POWERS OF GOVERNMENT. 
Separation of powers, N. M. Const., Art. III, § 1. 


PRESIDENT OF THE UNITED STATES. 
First state election. 
Certification of results to president, N. M. Const., 
Art. XXII, § 18. 
Submission of constitution to president and. 
congress for approval, N. M. Const., Art, XXII, 
§ 16. 


PRESS. 
Freedom of press, N. M. Const., Art. II, § 17. 


PRISONS AND PRISONERS. 

Convict labor, 
Leasing prohibited, N. M. Const., Art. XX, § 18. 
Penitentiary, N. M. Const., Art. XX, § 15. 


PRIVATE ENTERPRISE. 
Aid to 


Prohibited, N. M. Const., Art. IX, § 14. 


PRIVATE SCHOOLS. 
Support. 
Use of educational finds for support prohibited, 
N. M. Const., Art. XII, § 3. 


PROBATE COURTS. 
a a to district courts, N. M. Const., Art. VI, 
27 

County eal as probate court clerk, N. M. Const., 
Art, VI, § 2 

Extabliskeient, N. M. Const., Art. VI, § 23. 

Judges, terms of office, N. M, Const., Art. X, §2. 

Jurisdiction, N. M. Const., Art. VI, § 23. 

Jury, N. M. Const., Art. VI, '§ 23. 

Writs, N. M. Const. , Art. VI, § 23. 


PROCESS. 
Style, N. M. Const., Art. VI, § 20. 
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PROPERTY. 
Territorial property vested in state, N. M. Const., 
Art. XXII, § 6 


PROPERTY TAXES. | 
Assessment of lands, N. M. Const., Art. VIII, § 6. 
Bond issues. 
Exempt, N. M. Const., Art. VIII, § 3. 
Cemeteries. 
Exemptions from tax, N. M. Const., Art. VIII, § 3. 
Counties. 
Property exempt, N. M. Const., Art. VIII, § 3. 
Exemptions, N. M. Const., Art. VIII, § 3. 
Certain personalty in transit through state, 
N. M. Const,, Art. VIII, § 8. 
Head of family exemptions, N. M. Const., Art. VIII, 
§5 


Veteran exemptions, N. M. Const., Art. VIII, § 5. 
Indian property, N. M. Const., Art. XX], § 2. 
Libraries. 

Public library property exempt, N. M. Const., 

Art. VIII, § 3. 
Limits, N. M. Const., Art. VIII, § 2. 
Municipalities. 

Property exempt, N. M. Const., Art. VIII, § 3. 
Nonresident property, N. M. Const. Art. XXT, § 2. 
Public property. 

Exempt, N. M. Const., Art. VIII, § 3. 

Religion. 


Church property exempt, N. M. Const., Art. VIII, § 3. 
§1. 


Uniformity, N. M. Const., Art. VIII, 
United States. 
Taxation of federal property, N. M. Const., Art. XX1, 
§ 2. 
United States property, N. M. Const., Art. XXT, § 2. 
Exempt, N. M. Const., Art. VIII, § 3. 
Valuation of property. 
Percentage of value taxed. 
Maximum percentage, N. M. Const., Art. VIII, § 1. 
Veterans, exemptions, N. M. Const., Art. VIII, §§ 5, 
15, 16 


PRUDENT MAN RULE. 
Permanent school fund, inv eeiment, N. M. Const., 
Art. XII, § 7. 
Public schools. 
Permanent school fund. 
Investment, N. M. Const., Art. XII, § 7. 


PUBLIC LANDS. 

Commissioner. 

Compensation, N. M. Const., Art. V, § 12. 
Duties, N. M. Const., Art, XIII, s 2. 
Executive department. 

Member of, N. M. Const., Art. V, § 1. 
Terms of office, N. M. Const., Art. V, § 1. 

Contracts for the development and production 
of minerals or development and operation of 
geothermal steam and waters on state lands, 
N. M. Const., Art. XXIV, § 1. 

Disposition of state lands, N. M. Const., Art. XIII, 
§1 


Exchanges of public lands, N. M. Const., Art. XXI, 
§ 11 


Geothermal resources. 

Contracts for the development and operation of 
geothermal steam and waters on state lands, 
N. M. Const., Art. XXTV, § 1. 

Lease, 

Contracts for development and production of 
minerals or development and operation of 
geothermal steam and waters on state lands, .. 
N. M. Const., Art. XXIV, § 1. 


Patents, N. M. Const., Art, XIII, § 3. 
Sale and lease, N. M. Const., Art. XIII, § 1. 


PUBLIC OFFICERS AND EMPLOYEES. 
Bonds, surety. 

First state officers, N. M. Const., Art. XXII, § 19. 
Eight-hour day, N. M. Const., Art. XX, § 19. 
First state officers, N. M. Const., Art. XXII, § 19. 

Election, N. M. Const., Art. XXII, §§ 17, 18. 

Terms of office, N. M. Const., Art. XXII, § 22. 
Oaths. 

First state officers, N. M. Const., Art. XXII, § 19. 

Oath of office, N. M. Const., Art, XX, § 1 
Profit on unauthorized use of public money, 

N. M. Const., Art. VIII, § 4. 
Public money. 
Profit on unauthorized use, N. M. Const., Art. VIII, 


Qualifications for holding elective office, 
N. M. Const., Art. VII, § 2. 
Railroads. 
Passes for public officers, 
Prohibited, N. M. Const., Art. XX, § 14. 
Retirement systems trust funds, N. M. Const., 
Art. XX, §22. 
Salaries. 
Additional compensation prohibited, N. M. Const., 
Art. XX, § 9 
Extra or increased compensation. 
Prohibited, N. M. Const., Art. IV, § 27. 
State officers limited to salaries, N. M. Const., 
Art. XX, § 9. 
Taxation. 
Public money. 
Profit on unauthorized use, N. M. Const., Art. VIII, 
§ 4, 
Tenure of office, N. M. Const., Art. XX, § 2. 
Terms of office. 
Date terms of office begin, N. M. Const., Art. XX, 
§ 3. 
Territorial officers. 
Continued, N. M. Const., Art. XXII, § 9, 
Vacancies in office. 
Filling, 
Interim appointments, N. M. Const., Art. XX, § 5, 
Women. 
Eligibility for public office, N. M. Const., Art. XX, 
Sod? 


PUBLIC PROPERTY. 
Taxation. 
Property taxes. 
Exempt, N. M. Const., Art. VIII, § 3. 


PUBLIC SCHOOLS. 
Generally, N. M. Const., Art. XII, § 1. 
Board of education. 
Created, N. M. Const., Art. XII, § 6. 
Duties, N. M. Const., Art. XII, § 6. 
Election of members, N. M. Const., Art. XII, § 6. 
Qualifications of members, N. M. Const., Art. XII, 
§ 6. 
Residence requirements of members, N. M. Const., 
Art. XII, § 6. 
Terms of office, N. M. Const., Art. XII, § 6. 
Vacancies, 
Filling, N. M. Const., Art. XII, § 6. 
Current school fund, N. M. Const., Art. XII, § 4. 
Department of public education. 
Created, N. M. Const., Art. XII, § 6. 
Districts. 
Debt restrictions, N. M. Const., Art. IX, § 11. 
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PUBLIC SCHOOLS —Cont’d 
Elections, N. M. Const., Art. VII, § 1. 
Board of education members, N. M. Const., Art. XII, 


§ 6. 
Local school boards, N. M. Const., Art. V, § 13. 
Dividing governing bodies into districts for purpose 
of electing members authorized, N. M. Const., 
Art. V, § 13. 
Free public schools, N. M. Const., Art. XII, Su. 
Funds. 
Current school fund, N. M. Const., Art. XII, § 4. 
Permanent school fund. 
Investment, N. M. Const., Art. XII, § 7. 
Permanent school fund investment, N. M. Const., 
Art. XII, §§ 2, 7. 
Judgments and decrees. 
Payment of judgment against school districts or 
boards of education, N. M. Const., Art. VIII, § 7. 
Local school boards. 
Districts, 
Dividing governing bodies into districts for 
purpose of oop members, N. M. Const., 
Art. V,§ 1 
Seven single- Sexton districts, N. M. Const., 
Art. XII, § 15, 
Recall of members, N. M. Const., Art. XII, § 14. 
Residency requirements, N. M. Const., Art. V, § 13. 
Prudent man rule. 
Permanent school fund. 
Investment, N. M: Const., Art. XII, § 7. 
Prudent man rule, investments, N, M. Const., 
Art. XT, § 7. 
Public education department, N. M. Const., 
Art. XII, § 6 
Religion, attendance or participation in 
religious services, N. M. Const., Art. XII, § 9. 
Residency requirements, local school boards, 
N. M. Const., Art. V, § 138. 
Secretary of public education, N. M. Const., 
Art. XII, § 6, 
Seven single-member districts, N. M. Const., 
Art. XII, § 15. 
Spanish language. 
Education rights of children of Spanish descent, 
N. M. Const., Art. XII, § 10. 
Teachers to learn English and Spanish, N. M. Const., 
Art. XII, § 8. 

Superintendent of public instruction. 
Appointment, N. M. Const., Art. XII, § 6. 
Compensation, N. M. Const., Art. V, § 12. 
Qualifications, N, M. Const., Art. V, § 3. 


Q 


QUO WARRANTO. 
Issuance of writ by district court, N: M. Const., 
Art. Vii §, 138. 
Supreme court. 
Original jurisdiction, N. M. Const., Art. VI, § 3. 


R 


RACIAL MINORITIES. 
Right to vote, hold office or sit upon juries. 
Religious and racial equality protected, N. M. Const., 
Art. VII, § 3. 
Suffrage, N. M, Const., Art, XXI, § 5. 


RAILROADS. 
Employees. . 
Railroad’s liability to, N. M. Const., Art. XX, § 16. 


Legislature. 

Passes for members. 

Prohibited, N. M. Const., Art. IV, § 37. 

Negligence. 

Liability to employees, N. M. Const,, Art. XX, § 16. 
Public officers and employees. 

Railroad passes for prohibited, N.M. Const., Art. i 

§ 14. 


RATIFICATION. 
Election. 
Ballots, N. M. Const., Art. XXII, § 14. 
Date, N. M. Const., Art. XXII, § 13. 
Returns, canvass, N. M. Const., Art. XXII, § 15. 
Submission to president and congress, 
N. M. Const., Art. XXII, § 16. , 


REAL PROPERTY. 
Control of Indian lands, N. M. Const., Art. XXI, § 2. 


REFERENDUM, N. M. Const., Art. IV, § 1. 
Petition, N. M. Const., Art. IV, § 1. 


RELIGION. 
Alcoholic beverages. 
Sacramental wines. 
Not to be prohibited, N. M. Const., Art. XX, § 13. 
Education. 
Attendance or participation in religious services. 
Requirement prohibited, N. M. Const., Art. XII, § 9. 
Parochial schools. ; 
Use of educational funds for support prohibited, 
N. M. Const., Art. XII, § 3. 
Public schools. 
Religious tests prohibited, N. M. Const., Art. XII, 
9 


§ 9. 

Freedom of religion, N. M. Const., Art. IT, § 11. 
Polygamy. 

Prohibited, N. M. Const., Art. XXII, § 1. 
Property taxes. 

Church property exempt, N. M. Const., Art. VIII, § 3. 
Public schools. 

Religious tests prohibited, N. M. Const., Art. XII, § 9. 
Sacramental wines. 

Not to be prohibited, N. M. Const., Art. XX, § 13. 
Toleration, N. M. Const., Art. XXI,§ 1 


REPORTS. 

Public reports, N. M. Const., Art. V, § 9. 

State departments and agencies, N. M. Const., 
Art, V, § 9 


REPRIEVES. 
Governor. 
Power to pardon and reprieve, N. M. Const., ne V, 


§ 6; 
Art. XXII, § 5. 


RESIDENCE. 
Counties. 

County officers, N. M. Const., Art. V, § 13. 
District attorneys. 

Requirements, N. M. Const., Art. VI, § 24. 
District court judges. 

Requirements, N. M. Const., Art. VI, § 14. 
District officers, N. M. Const., Art. V, § 13. 
Executive department. © 

Qualifications of office, N. M. Const., Art. V, § 3. 

Seat of government, N. M. Const., Art. V,§ 1. 
Legislature. 

Requirements for membership, N. M. Const., Art. IV, 

§3 


Magistrate courts. 
Qualifications of magistrates, N. M. Const., Art. VI, 
§ 26. 
Municipalities. 
Municipal officers, N. M. Const., Art. V, § 13. 
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SAFETY OF COMMUNITY 

Reasonable protection, denial of bail where no 
release conditions would reasonably protect 
safety of community, N.M. Const., Art. IT, §13 


SALARIES. 
Contractors. 
Extra or increased pomapansation: for eauetpciern 
prohibited, N. M. Const., Art. I 
Executive officers, N. M. Const., Art. H § 12. 
Secretary of state, N. M. Const., "Art. Vv. § 12. 
State auditor, N. M. Const., Art. ve § 12. 
State officers limited to salaries, N. M. Const., 
Art. XX, § 9. 
State treasurer, N. M. Const., Art. V, § 12. 


SANTA FE. 
Capital of state, N. M. Const., Art. XXT; § 6. 


SCHOLARSHIPS. 
Veterans’ scholarship programs, N. M. Const., 
Art, IX, § 14. 


SCHOOL ELECTIONS. 

Generally, N. M. Const., Art. VII, § 1. 

Board of education members, N. M. Const., 
Art, XII, § 6 

Local school boards, N. M. Const., Art. V, § 13. 


SEALS AND SEALED INSTRUMENTS. 
Adoption of seals, N. M. Const., Art. XXII, § 9. 
Search warrants. 

Probable cause. 

Required, N. M. Const., Art. IT, § 10. 

State seal, N. M. Const., Art. V, § 10. 
Territorial seals. 

Continued, N. M. Const., Art. XXIT; § 9. 


SEARCHES AND SEIZURES, N. M. Const., Art. IT, 
§ 10, 
Warrants. 


Prerequisites for issuance, N. M. Const., Art. IT, § 10. 


SECRETARY OF STATE. 
Commissions. 

Attestation by, N. M. Const., Art. V, § 11. 
Compensation, N. M. Const. Art. V, § 12. 
CREEP OHS, chartering, N. M. Const., Art XI, 

§ 19. 
Executive department. 

Member of, N. M. Const., Art. V, § 1. 
Salary, N. M. Const., Art. V, § 12 
Seals and sealed instruments. 

State seal. 

Secretary to keep, N. M. Const., Art. V, § 10. 
Terms of office, N. M. Const., Art. V, § 1. 


SELF-GOVERNMENT. 
Bill of rights, N. M. Const., Art. II, § 3. 


SELF-INCRIMINATION. 


Constitutional provisions, N. M. Const., Art. II, § 5. 


SENTENCING. 
Reprieves. 
Governor. 
Power to pardon and reprieve, N. M. Const., Art. V, 
§ 6; Art. XXII, § 5. 
Territorial convictions and sentences continued 
in force, N. M. Const., Art. XXII, § 8 


SEPARATION OF POWERS, N. M. Const., Art. III, 
§ 1. 

SERVICE OF PROCESS. 

Territory of New Mexico. 


Territorial judicial process continued i in force, 
N. M. Const., Art, XXII, 


SEVERANCE TAX. 
Permanent fund, N. M. Const., Art. VIII, § 10. 


SEX. 
Discrimination prohibited, N. M. Const., Art. II, 
§ 18. 


SIGNATURES. 
President and secretary of constitutional 
convention, N. M. Const., Art. XXII, § 11. 


SPANISH LANGUAGE. 
Education. 
Rights of children of Spanish descent, N. M. Const., 
Art. XII, § 10. 
Proposed constitutional amendments. 
Publication, N. M. Const., Art, XTX, § 1. 
Publication of laws in English and Spanish, 
N. M. Const., Art. XX, § 12. 
Ratification of constitution. 
Ballots, N. M. Const., Art. XXII, § 14. 
Statutes. 
Publication of laws in English and Spanish, 
N. M. Const., Art. XX, § 12. 
Teachers to learn English and Spanish, 
N. M. Const., Art. XII, § 8. 


SPECIAL LAWS. 
Restrictions, N. M. Const., Art. IV, § 24. 


SPEECH. 
Freedom of speech. 
Constitution of New Mexico, N. M. Const., Art. II, 
§ 17. 


SPEEDY TRIAL, N. M. Const., Art. I, § 14. 


STATE AUDITOR. 
Compensation, N. M. Const., Art. V, § 12. 
Executive department. 

Member of, N. M. Const., Art. V, § 1. 
Salary, N. M. Const., Art. V, § 12. 
Terms of office, N. M. Const., Art. V, § 1. 


STATE DEPARTMENTS AND AGENCIES. 
Accounts and accounting, N. M. Const., Art. V, § 9. 
Reports, N. M. Const., Art. V, § 9. 


STATE INSTITUTIONS. 

Generally, N. M. Const., Art. XIV, § 1. 

Control and management, N. M. Const., Art. XIV, 
$3. 

Donations, N. M. Const., Art. XIV, § 2. 

Enumerated, N. M. Const, Art: XIV, § 1. 

Federal land grant, N. M. Const, Art. XIV, § 2. 

Management, N. M. Const., Art. XIV, § 3. 


STATE OF NEW MEXICO. 
Seal, N. M. Const., Art. V, § 10. 
Affixed to commissions by secretary of state, 
N. M. Const., Art. V, § 11. 
Kept by secretary of state, N. M. Const., Art. V, § 10. 


STATE SEAL, N. M. Const., Art. V, § 10. 

Affixed to commissions by secretary of state, 
N. M. Const., Art. V, § 11. 

Design, N. M. Const., Art. V, § 10. 

Kept by secretary of state, N. M. Const., Art. V, 
§ 10. 


STATE TREASURER. 
Compensation, N. M. Const., Art. V, § 12. 
Executive department. 

Member of, N. M. Const., Art. V, § 1. 
Salary, N. M. Const., Art. V, § 12. 
Terms of office, N. M. Const., Art. V, § 1. 


STATUTES. 
Amendments, N. M. Gece , Art. IV, § 18. 
Effective date, N. M. Const., Art. IV, § 23. 
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STATUTES —Cont’d 
Legislature. 
Amendments, N. M. Const., Art. IV, § 18. 


Publication in English and Spanish, N. M, Const., 


. XX, § 12. 
Spanish language. 
Publication of laws in English and Spanish, 
N. M. Const, Art. XX, § 12. 


STUDENT LOANS. 
Constitutional provisions, N.M. Const., Art. IX, 
§ 14. 


SUMMONS AND PROCESS. 
Style of process, N. M. Const., Art. VI, § 20. 


SUPERINTENDENT OF INSURANCE. 
Generally, N. M. Const., Art. XI, § 20. 


SUPPLEMENTARY LEGISLATION. 
Generally, N. M. Const., Art. XXII, § 21. 


SUPREME COURT. 
Bailiff, N, M. Const., Art. VI, § 9. 
Capital punishment. 
Appeal directly to supreme court, N. M. Const., 
Art. VI, § 2. 
Chief justice, N. M. Const., Art. VI, § 4. 
Court of appeals. 
Designating judges to act as judges of court of 
appeals, N. M. Const., Art. VI, § 28 
Clerk, N, M. Const., Art. VI, § 9. 
Elections. 
Justices, 
Declaration of candidacy. 
Date for filing, N. M. Const., Art. VI, § 34. 
Extraordinary writs. 
Issuance, N. M. Const., Art. VI, § 3. 
Habeas corpus. 
Issuance of writ, N. M. Const., Art. VI, § 3. 
Judgments. 
Majority of justices must concur, N. M. Const., 
Art. VI, § 5. 
Jurisdiction. 
Appellate jurisdiction, N. M. Const., Art. VI, 
Original jurisdiction, N. M. Const., Art. VI ,§ 
Justices, N. M. Const., Art. VI, § 8. 
Absence, N. M. Const., Art. VI, § 6. 
Additional justices, N. M. Const., Art. VI, § 10. 
Age. 
Qualifications, N. M. Const., Art. VI, § 8. 
Appellate judges nominating commission, 
N. M, Const., Art. VI, § 35. 
Chief justice, N. M. Const., Art. VI, § 4. 


§ 2. 
3. 


Conservators of the peace, N. M. Const., Art. VI, § 21. 


Disqualification, N. M. Const., Art. VI, § 18 
Election. 
Declaration of candidacy. 
Date for filing, N. M. Const., Art. VI, § 34. 
Retention or rejection at general election, 
N. M. Const., Art. VI, § 38, 
Majority must concur for ‘judgment, N. M. Const., 
Art. VI, § 5 
Nominating commission. 
Appellate judges nominating commission, 
N. M. Const., Art. VI, § 35 
Nonjudicial offices. 
Ineligibility, N. M. Const., Art. VI, § 19.’ 
Number, N. M. Const., Art. VI, § 4. 
Increase, N. M. Const., Art. VI, § 10. 
Qualifications, N. M. Const., Art. VI, § 8. 
Quorum, N, M. Const., Art. VI, § 5. 
Salary, N. M. Const, Art. VI, § 11. 
Vacancies in office, N. M. Const., Art. VI, § 34. 
Appellate judges nominating commission, 
N. M. Const., Art. VI, § 35. 


Officers, N. M. Const., Art. VI, § 9. 
Quorum, N. M. Const. , Art. VI, $5 
Recesses, N. M. Const., Art. VI,§ 1. 
Reporter, N. M. Const., Art. VI, § 9. 
Sessions, N. M. Const., Art. VI, § 7 
Supervisory control over low 
N. M. Const., Art. VI, § 3. 

Terms, N. M. Const., Art. VI, § 7. 
Writs. 

Issuance, N. M. Const., Art. VI, § 3. 


SUPREME LAW OF THE LAND. 
Constitution of the United States, N. M. Const., 
Art. IT, § 1. 


er courts, 


T 


TAXATION. 


Assessment of lands, N. M. Const., Art. VIII, § 6. 
Elected governing authority prerequisite to 
levy, N. M. Const., Art. VIII, § 9. 
Exemptions, N. M. Const., Art. VIII, § 3. 
Certain personalty in transit through state, 
N. M. Const., Art. VIII, § 8. 
Head of family and veteran exemptions, 
N. M. Const., Art. VIII, § 5. 
aa of family exemptions, N. M. Const., Art, VIII, 


Indian property, N. M. Const., Art. XXI, § 2. 

Levy proportionate to value, N. M, Const., 
Art, VIII, § 1. 

Limitation on annual value increases, 
N. M. Const., Art. VITI, § 1, 

Percentage of value taxed, N. M. Const., Art. VIII, 
§1 


Personal property, exemption of certain 
-personalty in transit through state, 
N. M. Const., Art. VIIT, § 8. 

Property taxes. 

Exemptions, N. M. Const., Art, VIII, § 3. 

Limits, N. M. Const., Art. VIII, §§ 1, 2. 

Public property, N. M. Const., Art. VIII, § 3. 

Uniformity, N. M. Const., Art, VIII, § 1 

Value, 

Levy to be proportionate to value, N. M. Const., 
Art. VIII, 
Maximum percentage of value taxed, N. M. Gonkts, 
Art, VIII, 
Public officers and employees, profit on public 
money, N. M. Const., Art. VIII, § 4 
Severance tax permanent fund, N. M. Const., 
Art. VIII, § 10. 
Uniformity, N. M. Const., Art, VIII, § 1. 
Veterans’ exemptions, N. M. Const., Art. VIII, §§ 5, 
15, 16. 


TERRITORIAL LAWS. 
Continued in effect, N. M. Const., Art. XXII, § 4. 
Judgments and decrees. 
Territorial judgments and decrees continued in force, 
N. M. Const., Art. XXII, § 8 
Laws. 
Pardons for violations, N. M. Const., Art. XXII, § 5. 
Territorial laws continued in effect, N. M. Const., 


Art, XXII, § 4, 
Obligations due territory, N. M. Const., Art. XXII, 
§ 7 


Pardons. é 
Violation of territorial laws, N. M. Const., Art. XXII, 
§5 


Public officers and employees. 
Territorial officers continued, N. M. Const., 
Art. XXII, § 9. 
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TERRITORIAL LAWS —Cont’d 
Sentencing. . 
Territorial convictions and sentences continued in 
force, N. M. Const., Art. XXII, § 8. 
Service of process. 
Territorial judicial process continued in force, 
N. M. Const., Art, XXII, § 8. 


TERRITORY OF NEW MEXICO. 
Actions. 
Pending actions, N. M. Const, Art. XXII, § 10. 
Courts. 
Territorial courts continued, N. M. Const., Art, XXII, 
§ 9, 
Debts. 
Assumption by state, N. M. Const., Art. IX, § 1; 
Art. XXT, § 3. 
Obligations of political subdivisions:continued, 
N. M. Const., Art. XXII, § 12. 
State refunding bonds for assumed debts, N.M. 
Const., Art. IX, § 3. 
Judicial process and proceedings. 
Continued in force, N. M. Const., Art. XXII, § 8. 
Laws. 
Pardons for violation of, N. M. Const, Art. XXII, § 5. 
Territorial laws continued in force, N. M. Const., 
Art, XXII, § 4, 
Obligations due territory, N. M. Const, Art. XXII, 
§7 


Officers, ' 
Territorial officers continued, N. M. Const., 
Art. XXII, § 9, 
Property. 
Territorial property vested in state, N. M. Const., 
Art, XXII, § 6. 
Seals. 
Continued, N. M. Const., Art. XXII, § 9. 


TRANSPORTATION COMMISSION. 
State, N. M. Const., Art. V, § 14. 


TREASON. 
Conduct constituting, N. M. Const., Art. IT, § 16. 
Witnesses. 

Two witnesses required, N. M. Const., Art. IT, § 16. 


TREATY OF GUADALUPE HIDALGO. 
Rights under treaty preserved, N. M. Const., 
Art. II, § 5. 


TRIAL. 

Jury. 
Right to trial by jury, N. M. Const., Art. IT, § 12. 
Speedy trial, N. M. Const., Art. IT, § 14. 


U 


UNITED STATES. 
Carriers. 
Federal employers’ liability act. 
Continued in force, N. M. Const., Art. XXII, § 2. 
Compact with United States, N. M. Const., 
Art. XXI, §§ 1 to 11. See COMPACT WITH 
UNITED STATES. 
Mines and minerals. 
Federal mining inspection act. 
Continued in force, N. M. Const., Art. XXII, § 3. 
Property taxes. 
Taxation of federal property, N. M. Const., Art. XX], 
§ 2. 


UNIVERSITIES AND COLLEGES. 
Boards of regents, N. M. Const., Art. XII, § 13. 


State educational institutions, N. M. Const., 
Art, XII, § 11. 
Boards of regents, 
Appointment of members, N. M. Const., Art. XII, 
§ 13 


Number of members, N. M. Const., Art. XII, § 13. 
Qualification of members, N. M. Const., Art. XII, 
§ 13. 
Removal of members, N. M. Const., Art. XII, § 13. 
Terms of members, N. M. Const., Art. XII, § 13. 
Veterans’ scholarships, N. M. Const., Art. IX, § 14. 


UNIVERSITY OF NEW MEXICO. 
State educational institution, N. M. Const., 
Art. XII, § 11. 


URBAN COUNTIES. 
Allowing, N. M. Const., Art. X, § 10. 


URBAN COUNTY GOVERNMENT, N. M. Const., 
Art. X, § 10. 


Vv 


VACANCIES IN OFFICE. 
Filling of vacancies. 
Interim appointments, N. M. Const., Art. XX, § 5. 


VALUATION. 
Taxation, N. M. Const., Art. VIII, § 1. 


VETERANS. 
Property taxes, exemptions, N. M. Const., 
Art, VIII, §§ 5, 15, 16. 
Scholarship programs, N. M. Const., Art. IX, § 14. 


VETO. 

Passage of bill over veto, N. M. Const., Art. IV, § 22. 

Writs, territorial judicial process continued in 
force, N. M. Const., Art. XXII, § 8. 


VICTIM’S RIGHTS, N. M. Const., Art. II, § 24. 


VOTERS. 
Qualifications of voters, N. M. Const., Art. VII, § 1. 
Registration of voters, N. M. Const., Art. VII, § 1. 
Religious and racial equality protected, 
N. M. Const., Art. VII, § 3. 
Residence, certain absences not to constitute 
loss of residence, N. M. Const., Art. VII, § 4. 


W 


WARRANTS. 
Militia warrants, validation or legalization 
prohibited, N. M. Const., Art. IX, § 6. 


WARRANTS FOR PAYMENT OF MONEY. 
Payments from treasury, N. M. Const., Art. IV, § 30. 


WATER RIGHTS. 
Appeals, N. M. Const., Art. XVI, § 5. 
Appropriation of water, N. M. Const., Art. XVI, § 2. 
Beneficial use of water, N. M. Const., Art. XVI, § 3 
Existing water rights confirmed, N. M. Const., 
Art. XVI, § 1. 
WATER TRUST FUND. 
Established, N. M. Const., Art. XVI, §6. 
WATERS AND WATERCOURSES. 
Pollution, N. M. Const., Art. XX, § 21. 
WEAPONS. 
Bail and recognizance. 
Denial of bail. 


Felonies involving use of deadly weapons, 
N. M. Const., Art. IT, § 13. 
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WEAPONS —Cont’d 
Concealed weapons. 

Carrying not permitted, N. M. Const., Art. II, § 6. 
Counties. 

Right to bear arms. 


Regulating incident of right to keep and bear arms. 


Prohibited, N. M. Const., Art. I, § 6 
Municipalities. 
Right to bear arms. 


Regulating incident of right to keep and bear arms. 


Prohibited, N. M. Const., Art. IT, § 6. 
Right to bear arms, N. M. Const., Art. II, § 6. 
Municipalities or counties. 
Regulating incident of right to keep and bear arms 
prohibited, N. M. Const., Art. IT, § 6 


WESTERN NEW MEXICO UNIVERSITY. 
State educational institution, N. M. Const., 
Art. XII, § 11. 


WITNESSES. 
Bribery cases, compelling foatinony, 
N. M. Const., Art. IV, § 41. 


Right to be confronted by witnesses, N. M. Const., 


Art, IT, § 14. 


586 


WOMEN. 
Commission on the status of women 

Equal rights amendment, N. M. Const., "Art. II, § 18. 
Notaries public. 

Eligibility for office, N. M. Const., Art. XX, § 11. 
Public officers and employees. 

epee for public office, N. M. Const., Art. XX, 

gt 


eats COMPENSATION. 
Establishment of workers’ compensation body, 
N. M. Const., Art. ITI, § 1. 


WRITS. 
Issuance by court of appeals, N. M. Const., Art. VI, 
§ 29 


Issuance by district courts, N. M. Const., Art, VI, 
a iaise by probate court, N. M. Const., Art. VI, 
are by. supreme court, N. M. Const., Art. VI, 
Sty 1a, N. M. Const., Art. VI, § 20. 


Territorial judicial process continued in force, 
N. M. Const., Art. XXII, § 8. 
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NEW MEXICO TERRITORIAL 
LAWS AND TREATIES 


Bill of Rights. 

Kearny Code of Laws. 

Treaty of Peace Between the United States and Mexico. 

The Gadsden Treaty Between the United States and Mexico. 

Organic Act Establishing the Territory of New Mexico. 

Enabling Act for New Mexico. 

Joint Resolution to Admit Territories of New Mexico and Arizona as States Into the Union 
Upon an Equal Footing With the Original States. 

Proclamation Admitting New Mexico as a State Into the Union. 

Ferguson Act. 
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Bill of Rights 
- As Declared by 
Brigadier General Stephen W. Kearny 


SEPTEMBER 22, 1846 


That the great and essential principles of liberty and free government may be recognized and 
established it is hereby declared: 

First. That all political power is vested in and belongs to the people. 

Second. That the people have the right peaceably to assemble for their common good, and to ap- 
ply to those in power for redress of grievances by petition or remonstrance. 

Third. That all men have a natural and indefeasible right to worship Almighty God according to 
the dictates of their own conscience; that no person can ever be hurt, molested or restrained in his 
religious professions if he do not disturb others in their religious worship; and that all Christian 
churches shall be protected and none oppressed, and that no person on account of his religious 
opinions shall be rendered ineligible to any office of honor, trust or profit. 

Fourth. That courts of justice shall be open to every person, just remedy given for every injury to 
person or property, and that right and justice shall be administered without sale, denial or delay, 
and that no private property shall be taken for public use without just compensation. 

Fifth. That the right of trial by jury shall remain inviolate. 

Sixth. That in all criminal cases the accused has the right to be heard by himself and counsel, 
to demand the nature and cause of the accusations, to have compulsory process for witnesses in 
his favor, to meet the witnesses against him face to face and to have a speedy trial by a jury of his 
county. 

Seventh. That accused cannot be compelled to give evidence against himself or be deprived of 
life, liberty or property, but by a verdict of a jury and the laws of the land. 

Eighth. That no person after having once been acquitted by a jury can be tried a second time for 
the same offense. 

Ninth. That all persons shall be bailed by sufficient sureties, except in capital offenses where 
proof of guilt is evident, and the privileges of a writ of habeas corpus cannot be suspended except 
the public safety shall require it in the case of rebellion or invasion. 

Tenth. That excessive bail shall not be required, excessive fines imposed, nor cruel and unusual 
punishment inflicted. 

Eleventh. That the people shall be secure in their persons, papers, houses and effects from un- 
reasonable searches and seizures, and that no writ shall issue for a search or seizure without a 
probable cause of guilt is made out under oath. 

Twelfth. That free communication of thoughts and opinions is one of the inviolable rights of free- 
men, and that every person may freely speak, write or print on any subject, being responsible for 
every abuse of that liberty. 

Thirteenth. That no vicar, priest, preacher of the gospel nor teacher of any religious denomina- 
tion shall ever be compelled to bear arms or to serve on juries, work on roads or perform military 
duty. 

Done at the government house, in the city of Santa Fe, in the territory of New Mexico, by Briga- 
dier General Stephen W. Kearny, by virtue of the authority conferred upon him by the government 
of the United States, this twenty-second day of September, A.D. 1846. 


S. W. KEARNY, 
Brig. Gen. U.S.A. 
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BILL OF RIGHTS 


Cross references, — For constitutional provision simi- 
lar to first principle, see N.M. Const., art. II, § 2. For con- 
stitutional provision similar to third principle, see N.M. 
Const., art. II, § 11. For constitutional provision similar 
to last portion of fourth principle, see N.M. Const., art. 
II, § 20, For constitutional provision similar to fifth prin- 
ciple, see N.M. Const., art. II, § 12. For constitutional pro- 


vision similar to sixth principle, see N.M. Const., art.. 


II, § 14. For constitutional provision similar to seventh 
and eight principles, see N.M. Const., art. II, § 15. For 
constitutional provisions similar to ninth principle, see 
N.M. Const., art. II, §§ 7, 18. For constitutional provision 
similar to tenth principle, see N.M. Const., art. IT, § 13. For 
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constitutional provision similar to eleventh principle, see 
N.M. Const., art, II, § 10. For constitutional provision sim- 
ilar to twelfth principle, see N.M. Const., art. II, § 17. 


ANNOTATION 


Law reviews. — For article, “The Constitutionality of 
Pretrial Detention Without Bail in New Mexico,” see 12 
N.M.L, Rey, 685 (1982). 

For comment, “The Constitution is Constitutional — 
A Reply to the Constitutionality of Pretrial Detention 
Without Bail in New Mexico,” see 13 N.M.L. Rev. 145 
(1983). 
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Kearny Code of Laws 


Letter of General Kearny to the Adjutant 
General 


Headquarters, Army of the West, 
Santa Fe, New Mexico 
September 22, 1846. 


Sir: — I enclose herewith a copy of the laws prepared for the government of the territory of 
New Mexico, and a list of appointments to civil offices in the territory, both of which I have this day 
signed and published. 

I take great pleasure in stating that I am entirely indebted for these laws, to Colonel A. W. 
Doniphan, of the first regiment of Missouri mounted volunteers, who received much assistance 
from Private Willard P. Hall, of his regiment. 

These laws are taken, part from the laws of Mexico — retained as in the original — a part with 
such modification, as our laws and constitution made necessary; a part are from the laws of the 
Missouri territory; a part from the laws of Texas; and also of Texas and Coahuila; a part from the 
statutes of Missouri and the remainder from the Livingston Code. 

The organic law is taken from the organic law of Missouri territory. (See act of congress, June 4, 
1842.) 

Very respectfully your obedient servant, 
S.W. KEARNY 
Brigadier General, U.S.A. 
The adjutant general, U.S.A., Washington. 
(Received at the war department, November 23.) 


Appointment by General Kearny of Civil Officers 


Being-duly authorized by the president of the United States of America, I hereby make the fol- 
lowing appointments for the government of New Mexico, a territory of the United States. The of- 
ficers thus appointed will be obeyed and respected accordingly: 

Charles Bent, to be governor. 

Donaciano Vigil, to be secretary of the territory. 

Richard Dallam, to be marshal. 

Francis P, Blair, to be United States district attorney. 

Charles Blumner, to be treasurer. 

Eugene Seitzendorfer, to be auditor of public accounts. 

Joab Houghton, Antonio Jose Otero, Charles Beaubian, to be judges of the superior court. 

Given at Santa Fe, the capital of the territory of New Mexico, this 22nd day of September, 1864, 
and in the 71st year of the independence of the United States. 


S.W. KEARNY, 
Brigadier General, U.S.A. 


Francisco Sanacino (Pajarito) is hereby reappointed perfect of the district of the southwest, in 
place of Francisco Armijo y Ortiz, this day removed. 
Miguel Romero is hereby appointed alcalde at the Placeya, in place of Julien Tenoira, this day 


removed. 
S.W. KEARNY, 
Brigadier General, U.S.A. 


Santa Fe, New Mexico, September 22, 1846. 
(Received at the war department, November 23.) 
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§1 KEARNY CODE §5 


Laws for the Government of the Territory of 
New Mexico 


Administrations 


Sec. 1. 


The laws heretofore in force concerning descents, distributions, wills and testaments, as con- 
tained in the treatise on these subjects, written by Pedro Murillo [Velarde] De Lorde, shall remain 
in force so far as they are in conformity with the constitution of the United States and the state 
laws in force for the time being. 


Compiler’s notes. — The original Kearny Code car- each subdivision and did not use the abbreviation “Sec.” 
ried the word “Section” preceding only the first section of preceding the numbers for the remaining sections. 
Present status. — No present counterpart, 


Sec. 2. 


The prefects shall grant letters testamentary and of administration. 


Present status. — Compiled as 31-1-2, 1953 Comp., 
which was repealed by Laws 1975, ch, 257, § 9-101. For 
present provisions, see 45-1-302 NMSA 1978. 


Sec. 3. 


Letters testamentary and of administration shall be granted in the county in which the mansion 
house or place of abode of the deceased is situated. If he had no mansion house or place of abode 
at the time of his death, and be possessed of lands, letters shall be granted in the county in which 
the lands or a part thereof lies. . 

If the deceased had no mansion house or place of abode, and was not possessed of lands, letters may 
be granted in the county in which he died or where the greater part of his estate may be; if he died out 
of the territory having no mansion house or place of abode or lands within this territory, letters may be 
granted in any county in which any personal estate of the deceased may be. 


Present status. — Compiled as 31-1-3, 19538 Comp., present provisions, see 45-1-303 and 45-3-201 NMSA 
which was repealed by Laws 1975, ch. 257, § 9-101, For 1978. : 
Sec. 4. 


All orders, settlements, trials and proceedings touching the administration of estates shall be 
had or made in the county in which the letters testamentary or of administration were granted. 


Present status. — Compiled as 31-5-1, 1953 Comp., present provisions, see 45-1-303 and 45-3-201 NMSA 
which was repealed by Laws 1975, ch, 257, § 9-101. For 1978. 


Sec. 5. 


Letters of administration shall be granted, first, to the husband or wife surviving; 
secondly, if there be no husband or wife surviving, to those who are entitled to distribution 
of the estate, or one or more of them as the prefect shall believe will best manage the estate. 
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§ 6 ADMINISTRATIONS § 10 


Present status. — Superseded by 31-1-9, 1953 9-101. For present provisions, see 45-3-203 NMSA 
Comp., which was repealed by Laws 1975, ch. 257, § 1978. 


Sec. 6. 


If no such person apply for such letters within thirty days after the death of the deceased, any 
creditor shall be allowed to take out such letters, and in defect of these the prefect may select as 
administrator such discreet person as he may choose. 


Present status. — Superseded by 31-1-10, 1953 Comp., 
which was repealed by Laws 1975, ch, 257, § 9-101, For 
present provisions, see 45-3-203 NMSA 1978. 


Sec. 7. 


After probate of any will, letters testamentary shall be granted to the person or persons therein 
appointed executor or executors; if a part of the persons thus appointed refuse to act, or be disqual- 
ified, the letters shall be granted to the other persons therein appointed. If all such persons refuse 
to act or be disqualified, letters of administration shall be granted to the person to whom admin- 
istration would have been granted if there had been no will; when there are two or more persons 
named executors in a will none shall have power to act as such except those who give bond. 


Present status. — Compiled as 31-1-8, 1953 Comp., present provisions, see 45-3-203, 45-3-603, 45-3-605 and 
which was repealed by Laws 1975, ch. 257, § 9-101. For 45-3-613 NMSA 1978. 


Sec. 8. 


If the validity of a will be contested, or the executor be a minor or absent from the territory, letters 
of administration shall be granted during the time of such contest, minority or absence to some other 
person, who shall take charge of the property and administer the same according to law under the 
direction of the prefect, and account for, pay and deliver all the money and property of the estate to 
the executor or regular administrator when qualified to act. 


Present status. — Superseded by 31-1-13, 1953 For present provisions, see 45-3-208 and 45-3-614 NMSA 
Comp., which was repealed by Laws 1975, ch. 257, § 9-101. 1978. 
Sec. 9. 


Every applicant for letters of administration at the time of the application shall make an affida- 
vit stating, to the best of his knowledge and belief, the names and places of residence of the heirs 
of the deceased, that the deceased died without a will, and that he will make a perfect inventory of, 
and faithfully administer all the estates of the deceased, and account for and pay all assets which 
shall come to his possession or knowledge. 


Present status. — Compiled as 31-1-11, 1953 Comp., present provisions, see 45-3-301 and 45-3-601 NMSA 


which was repealed by Laws 1975, ch. 257, § 9-101. For 1978. 
Sec. 10. — 


A similar affidavit with variations, as the case may require, shall be made by administrators of 
the goods remaining unadministered, and by the administrators during the time of a contest about 
a will, or the minority or absence of an executor. 
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§11 KEARNY CODE §1 


Present status. — Compiled as 31-1-12, 1953 Comp., present provisions, see 45-3-301 and 45-3-601 NMSA 
which was repealed by Laws 1975, ch. 257, § 9-101. For 1978. 
Sec. 11. 


Every administrator, with the will annexed, and executor at the time letters are granted to him, 
shall make an affidavit that he will make a perfect inventory of the estate, and faithfully execute 
the last will of the testator, and render just accounts, and faithfully perform all-things required 
by law touching such executorship or administration. The prefect shall take a bond of the person 
to whom letters testamentary or of administration are granted; with two or more sufficient secu- 
rities, resident in the county, to the territory of New Mexico, in such amount as the prefect shall 
deem sufficient, not less than double the estimated value of the estate, conditioned for the faithful 
performance of his duties as executor or administrator; and no person shall act as executor or ad- 
ministrator until he shall have given such bond. If any prefect shall refuse or neglect to take such 
bond at the time of granting such letters he shall himself be liable for all the damages resulting 
from such neglect or refusal at the suit of any person injured. 

All letters testamentary, and of administration, and all bonds and affidavits of exachtors and 
administrators shall be recorded by the clerk of the prefect, in a well-bound book kept for that pur- 
pose, before such letters are delivered to the executor or administrator, and the clerk shall certify 
on the letters that they have been recorded, and if any prefect shall deliver, without complying 
with the foregoing requisitions, any such letters, he shall forfeit to the party injured double the 
damages occasioned by such default, 


Present status. — Compiled as 31-1-17, 1953 Comp., 
which was repealed by Laws 1975, ch. 257, § 9-101. For 
present provisions, see 45-3-601 to 45-3-606 NMSA 1978. 


Sec. 12. 


Every executor and administrator shall exhibit a statement of the accounts of his administration 
for settlement, with proper vouchers, to the court of the prefect, at the first term, after the end of 
one year, from the date of his letters, and at the corresponding term of such court, every year there- 
after until the administration be completed; and upon every failure so to do, may be fined not more 
than one hundred dollars [($100)] for the use of the country [county], and shall forfeit to the party 
injured double the damages sustained by such default. 


Present status. — Superseded by 31-12-1, 1953 Comp., " present provisions, see 45-3-1001 to 45-3-1003 and 45- 3- 
which was repealed by Laws 1975, ch. 257, § 9-101. For 1204 NMSA 1978. 
Attachments 
Sec. 1. 


Creditors whose demands amount to fifty dollars [($50.00)] or more may sue their debtors in the 
circuit court by attachment in the following cases, to wit: 

A. when the debtor is not a resident of nor resides in this territory; 

B. when the debtor has concealed himself or absconded, or absented himself from his usual 
place of abode in this territory, so that the ordinary process of law cannot be passed upon him; 

C. when the debtor is about to remove his property or effects out of this territory;.or has 
fraudulently concealed or disposed of his property or effects so as to defraud, hinder or delay his 
creditors; 

D. when the creditor [debtor] i is ne fraudulently to convey or assign, conceal or Hepeseg of 
his property or effects, so as to hinder, delay or defraud his creditors; 

E. when the debt was contracted out of this territory, and the debtor has absconded or se- 
cretly removed his property or effects into the territory, with the intent to hinder, delay or defraud 
his creditors. 
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§ 2 ATTACHMENTS §6 


Compiler’s notes. — The original Kearny Code car- each subdivision and did not use the abbreviation “Sec.” 
ried the word “Section” preceding only the first section of preceding the numbers for the remaining sections. 
Present status, — Superseded by 42-9-1 NMSA 1978. 


Sec. 2. 


A creditor wishing to sue his debtor by attachment may place in the clerk’s office of the circuit 
court of any county in this territory, a petition or other lawful statement of his case [cause] of ac- 
tion, and shall also file an affidavit and bond, and thereupon such creditors may sue out an origi- 
nal attachment against the lands, tenements, goods, moneys, effects and credits of the debtor in 
whosesoever hands they may be. 


Present status. — Superseded by 42-9-4 NMSA 1978. 


Sec. 3. 


The affidavit shall be made by the plaintiff, or some person for him, and shall state that the de- 
fendant is justly indebted to the plaintiff, after allowing all just credits and offsets in a sum (to be 
specified in the affidavit), and on what account, and shall also state that the affidavit [affiant] has 
good reason to believe, and does believe, the existence of one or more of the causes which, accord- 
ing to the provisions of the first section, will entitle the plaintiff to sue by attachment. 


Present status. — Superseded by 42-9-5 NMSA 1978. 


Sec. 4. 


The bond shall be executed by the plaintiff or some responsible person as principal, and ten 
[two] or more securities, residents of the county in which the action is to be brought, in a sum at 
least double the amount sworn to, payable to this territory, conditioned that the plaintiff shall 
prosecute his action without delay and with effect, and refund all sums of money that may be ad- 
judged to be refunded to the defendant, and pay all damages that may accrue to any defendant, or 
garnishee by reason of this attachment, or any process of judgment thereon. 


Present status. — Superseded by 42-9-7 NMSA 1978. 


Sec. 5. 


The clerk shall judge of the sufficiency of the penalty and the security in the bond; if they be ap- 
proved he shall indorse his approval thereon, and the same together with the affidavits and petition 
or other lawful statement of the cause of action shall be filed before an attachment shall be issued. 


Present status. — Superseded by 42-9-10 NMSA 1978, 


Sec. 6. 


The bond given by the plaintiff or other person in suit by attachment may be sued on by any 
party injured, in the name of the territory, and [he] shall proceed as in ordinary suits, and shall 
recover such damages as he may sustain. 


Present status. — Superseded by 42-9-11 NMSA 1978, 


595 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


$7 KEARNY CODE § 11 


Sec. 7. 


Original writs of attachment shall be directed to the sheriff of the proper county, commanding 
him to attach the defendant by all and singular his lands and tenements, goods, moneys, effects 
and credits in whosesoever hands the same may be found, with a clause of the nature, and to the 
effect of an ordinary citation to answer the action of the plaintiff. 


Present status. — Superseded by 42-9-18 NMSA 1978. 


Sec. 8. 


Original writs of attachment shall be issued and returned in like manner as ordinary writs of 
citation, and when the defendant is cited to answer the action, the like proceedings shall be had 
between him and the plaintiff as in ordinary action on contracts; and a general judgment may be 
rendered for or against the defendant. 


Present status. — Superseded by 42-9-15 NMSA 1978. 


Sec. 9. 


The manner of serving writs of attachment shall be as follows: 

A. the writ, petition or other lawful statement of the cause of action shall be served on the de- 
fendant as an ordinary citation; 

B. garnishees shall be summoned by the sheriff, declaring to them that he summons them to 
appear at the return term of the writ to answer the interrogatories which may be exhibited by the 
plaintiff and by reading the writ to them if required; 

C. when lands or tenements are to be attached, the officer shall briefly describe the same in his 
return and state that he attached all the right, title and interest of the defendant to the same, and 
shall moreover give notice to the actual tenants if any there be; 

D. when goods and chattels, moneys, effects or evidences of debt are to be attached, the officer 
shall seize the same and keep them in his custody if accessible, and if not accessible he shall sum- 
mon the person in whose hands they may be as garnishee; 

EK. when the credits of the defendant are to be attached, the officer shall declare to the debtor of 
the defendant that he attached in his hands all debts due from him to the defendant, or so much 
thereof as shall be sufficient to satisfy the debt, interest and costs, and summon such person as 
garnishee. 


Present status. — Superseded by 42-9-17 NMSA 1978. 


Sec. 10. 


All persons shall be summoned as garnishees who are named as such in the writ, and such oth- 
ers as the officers shall find in the possession of goods, money or effects of the defendant not actu- 
ally seized by the officer and debtors of the defendant, and also such as the plaintiff or his agent 
shall direct. 


Present status. — Repealed by Laws 1907, ch. 107, § 
1 (800). 


Sec. 11. 


When the defendant cannot be cited, and his property or effects shall be attached, if he do not 
appear and answer to the action at the return term of the writ, within the first two days thereof, 
the court shall order a publication to be made, stating the nature and amount of the plaintiff’s 
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§ 12 ATTACHMENTS § 16 


demand and notifying the defendant that his property has been attached, and that unless he ap- 
pears at the next term, judgment will be rendered against him and his property sold to satisfy the 
same; which notice shall be published four weeks successively in some newspaper printed. in this 
territory, the last insertion to be not less than two weeks before the first day of the next term; but 
if there should be no newspaper printed in this territory, said notice shall be published by not less 
than six handbills put up at six different public places in the county at least.six weeks before the 
first day of the next term. 


Present status. — Superseded by 42-9-18 NMSA 1978. 


Sec. 12. 


When the defendant shall be notified by publication as aforesaid, and shall not appear and an- 
swer the action; judgment by default may be entered, which may be proceeded on to final judgment 
as in ordinary actions, but such judgment shall only bind the property attached, and shall be no 
evidence of indebtedness against the defendant in any subsequent suit. 


Present status. — Superseded by 42-9-19 NMSA 1978, 


Sec. 13. 


When property of the defendant found in his possession or in the hands of any other person shall 
be attached, the defendant or such other person may retain possession thereof, by giving bond and 
security to the satisfaction of the officer executing the writ, to the officer or his successor, in double 
the value of the property attached, conditioned that the same shall be forthcoming when and where 
the court shall direct, and shall abide the judgment of the court. 


Present status. — Superseded by 42-9-20 NMSA 1978. 


Sec. 14. 


The officer executing the writ of attachment shall return with the writ all bonds taken by him in 
virtue thereof, a schedule of all property and effects attached, and the names of all garnishees, the 
times and places when and where respectively summoned. 


Present status. — Superseded by 42-9-21 NMSA 1978. 


Sec. 15. 


If the officer willfully fail to return a good and sufficient bond in any case where bond is required 
by this law, he shall be held and considered as security for the performance of all acts, and the pay- 
ment of all money to secure the performance of which such bond ought to have been taken. 


Present status. — Superseded by 42-9-22 NMSA 1978. 


Sec. 16. 


In all cases when [where] property or effects shall be attached, the defendant may at the court to 
which the writ is returnable, put in his answer without oath denying the truth of any material fact con- 
tained in the affidavit, to which the plaintiff may reply; a trial of the truth of the affidavit shall be had 
at the same term, and on such trial the plaintiff shall be held to prove the existence of the facts set forth 
in the affidavit, as the ground of the attachment, and if the issue shall be found for him the cause shall 
proceed, but if it be found for the defendant the cause shall be dismissed at the costs of the plaintiff. 


Present status. — Superseded by 42-9-31 NMSA 1978. 
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817 KEARNY CODE § 22 


Sec. 17. 


The plaintiff may exhibit in the cause written allegations and interrogatories at the return term 
of the writ, and not afterwards, touching the property, effects and credits attached in the hands of 
any garnishee. The garnishee shall exhibit and file his answer thereto on oath during such term, 
unless the court for good cause shown shall order otherwise. In default of such answer or of a suf- 
ficient answer, the plaintiff may take judgment by default against him, or the court may upon mo- 
tion compel him to answer by attachment of his body. 


Present status. — Repealed by Laws 1907, ch. 107, § 
1 (300). 


Sec. 18. 


Such judgment by default may be proceeded on to final judgment in like manner as in cases of 
the defendant in actions upon contracts, but no final judgment shall be rendered against the gar- 
nishee until there shall be final judgment against the defendant. 


Present status. — Repealed by Laws 1907, ch. 107, § 
1 (800), 


Sec. 19. 


The plaintiff may deny the answer of the garnishee in whole or in part, and the issue shall be 
tried as ordinary issues between plaintiffs [and defendants]; if on such trial the property or effects 
of the defendant be found in the hands of the garnishee, the value thereof shall be assessed and 
judgment shall be [rendered] for the proper amount of money. If the answer of the garnishee be 
not excepted to or denied at the same time at which it is filed, it shall be taken to be true and suf- 
ficient. 


Present status. — Repealed by Laws 1907, ch. 107, § 
1 (300). 


Sec. 20. 


If by the answer not excepted to nor denied, it shall appear that the garnishee is possessed of ) 
property or effects of the defendant, or is indebted to the defendant the value of the property or 
effects, or of the debt being ascertained, judgment may be rendered against the garnishee. 


Present status. — Repealed by Laws 1907, ch. 107, § 
1 (300). 


Sec. 21. 


In all cases of controversy between the plaintiff and garnishee the parties may be adjudged to 
pay or recover costs as in ordinary cases between plaintiff and defendant. 


Present status. — Repealed by Laws 1907, ch. 107, § 
1 (300). 


Sec. 22. 


Creditors whose demands are for a less amount than fifty dollars [($50.00)] may sue their debt- 
ors by attachment before an alcalde in the same cases, and in the same manner, and under the 
same rules as creditors are allowed to sue out writs of attachment in the circuit court, provided 
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that publication when required may be by six handbills, put up at six different public places three 
weeks before the return day of the writ. 


Present status. — No present counterpart. 


Attorney General and Circuit Attorneys 
Sec. 1. 


There shall be an attorney general appointed by the governor, who shall reside and keep his of- 
fice at the seat of government; he shall act as circuit attorney for the circuit in which the seat of 
government is, and in said circuit shall perform the duties required by law of circuit attorneys, and 
receive the same fees therefor. 


Compiler’s notes, — The original Kearny Code car- Present status. — Superseded by N.M. Const., art. 
ried the word “Section” preceding only the first section of Vii8uke 
each subdivision and did not use the abbreviation “Sec.” 
preceding the numbers for the remaining sections. 


Sec. 2. 


When required he shall give his opinion in writing to the general assembly, or either house, to 
the governor, secretary of the treasury [territory], auditor, treasurer and any circuit attorney upon 
any question of law relating to their respective duties or offices. 


Present status, — Superseded by 8-5-2 NMSA 1978. 


Sec. 3. 


The governor shall appoint a suitable circuit attorney in every circuit in this territory, who shall 
hold his office for two years, and until his successor be appointed and qualified, he shall reside in 
his circuit; he shall commence and prosecute all civil and criminal actions in which the territory 
or any county in his circuit may be concerned, and defend all suits which may be brought against 
the territory or any county in his circuit; he shall prosecute forfeited recognizances and actions for 
the recovery of debts, fines, penalties and forfeitures, accruing to the territory or any county in his 
circuit. 


Present status. — Superseded by N.M. Const., art. 
VI, § 24 and 36-1-18 NMSA 1978. 


Sec. 4. 


If the attorney general or circuit attorney be interested, or shall have been counsel in any cause, 
or shall be absent at the trial of any cause, the circuit court may. appoint some other person to 
prosecute or defend the cause. 


Present status. — Superseded by 36-1-19 NMSA 
1978, 


Sec. 5. 


If the attorney general or circuit attorney be sick or absent, the circuit court shall appoint some 
person to discharge the duties of the office until the proper officer resumes the discharge of his 
duties; the person thus appointed shall possess the same power and receive the same fees as the 
proper officer would if he were present. 


Present status. — Superseded by 36-1-19 NMSA 1978. 
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Sec. 6. 


The circuit attorney shall give his opinion without fee to any alcalde or prefect in his circuit, if 
required on any question of law in any case in which the territory or any county in his circuit is 
concerned pending before such officer. 


Present status. — No present counterpart. But see 36- 
1-18 NMSA 1978. 


Sec. 7. 


In addition to the fees of office, the attorney general shall receive a salary of five hundred dollars 
[(($500)] a year, and each circuit attorney shall receive an annual salary of two hundred and fifty 
dollars [($250)], one-half to be paid out of the treasury of the United States, and the other half to 
be paid out of the treasury of the territory. 


Present status. — Superseded by N.M. Const., art. 
V, § 12, 8-1-1 and 36-1-6 NMSA 1978. 


Clerks 
Sec. 1. 


Every prefect shall appoint a clerk who shall hold his office for two years, and until his successor 
is appointed and qualified. ‘ 


Compiler’s notes. — The original Kearny Code car- Present status. — Superseded by N.M. Const., art. 
ried the word “Section” preceding only the first section of VI, § 22. 
each subdivision and did not use the abbreviation “Sec.” 
preceding the numbers for the remaining sections. 


Sec. 2. 


The clerk of the circuit court of the county in which the supreme court may set [sit], shall be as 
[ex] officio clerk of the superior [supreme] court. 


Present status. — Superseded by N.M. Const., art. 
VI, § 9. 


Sec. 3. 


The clerks of the superior and inferior courts, and of the prefect, shall seasonable [seasonably] 
record the judgments, rules, orders and other proceedings of their respective courts, and make a 
complete alphabetical index thereto, issue and attest all process [processes] issuing from their re- 
spective offices and affix the seal of office thereto; they shall preserve the seal and other property 
belonging to their respective offices; they shall provide suitable books, stationery and furniture for 
the respective offices and keep a correct account thereof. 


a 


Present status. — Compiled as 34-1-6 NMSA 1978. 


Sec. 4. 


Kach court shall audit and allow such accounts, and all such allowances made to the clerk of the 
superior court shall be paid by the United States, and all others by their respective counties. 
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Present status. — No present counterpart. 


Sec. 5. 


The said clerks, previous to entering on the duties of their respective offices, shall give bond 
[bonds] with security to the territory, to be approved by the judge making the appointment, condi- 
tioned to do and perform all the duties required by law. 


Present status. — Superseded by 16-3-36, 1953 Comp., 
which was repealed by Laws 1968, ch. 69, § 69. 


Sec. 6. 


If any clerk shall willfully and knowingly do any act contrary to the duties of his office, or shall 
knowingly and willfully fail to perform any duty required of him by law, he shall be removed from 
his office by the court of which he is clerk, on motion founded on charges exhibited. 


Present status. — Superseded by N.M. Const., art. 
VI, § 9. 


Sec. 7. 


A notice of such motion and copy of the charges shall be served on him at least ten days 
before the day on which the motion is made, a jury shall be summoned to try the truth of the 
charges if they are denied, or the whole may be submitted to the court at the option of the ac- 
cused. 


Present status. — No present counterpart. But see 10-6-1 to 10-6-6 NMSA 1978 for provisions on removal 
10-3-1 to 10-3-3, 10-4-1 to 10-4-29, 10-5-1 to 10-5-9 and and suspension of officers. 
Constables 
Sec. 1. 


Every prefect shall appoint not more than four constables in his county, who shall hold their of- 
fices for not more than two years. 


Compiler’s notes. — The original Kearny Code car- each subdivision and did not use the abbreviation “Sec.” 
ried the word “Section” preceding only the first section of preceding the numbers for the remaining sections. 
Present status. — No present counterpart. 


Sec. 2. 


Every constable within ten days after his appointment shall appear before the prefect and enter 
into bond to the territory with good securities for not less than four hundred|[/|dollars [($400)], nor 
more than four thousand dollars [($4,000)], conditioned that he will execute all process [processes] 
to him directed and delivered, and pay over all money by him collected by virtue of his office, and 
discharge all the duties of constable according to law, which bond shall be approved by the prefect, 
and filed in the office of his clerk. 


Present status. — No present counterpart. But see 10- 
2-8 NMSA 1978. 
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Sec. 3. 


Whenever the prefect shall be satisfied that the bond of any constable is likely to prove insuf- 
ficient by reason of the death or failure of the sureties to his bond, or any of them, he shall require 
such constable to give a new bond, and in default thereof shall remove him from office. 


Present status. — Superseded by 10-2-12 NMSA 1978. 


Sec. 4. 


If any constable shall detain any money collected by him as constable, after demand made therefor, 
he shall be removed from his office by the prefect in the same manner prescribed for the removal of 
clerks, and shall moreover forfeit to the party entitled thereto two percent a month upon the amount 
so detained, from the time of the demand made, until actual payment. 


Present status. — No present counterpart. But see 4- 
44-32 NMSA 1978. 


Courts and Judicial Powers 
Sec. 1. 


The judges of the superior court shall be ex-officio judges of the respective circuit courts, and 
they shall determine by vote or otherwise, who shall be presiding or chief justice and who shall be 
first, and who second associate justice. 


Compiler’s notes. — The original Kearny Code car- each subdivision and did not use the abbreviation “Sec.” 
ried the word “Section” preceding only the first section of preceding the numbers for the remaining sections. 
Present status. — No present counterpart. 


Sec. 2. 


This territory shall be divided into three judicial circuits, which shall correspond with the three 
municipal districts as established in the organic law, to wit: the central, the northern and the 
southeastern. 


Present status. — Superseded by 34-6-1 NMSA 1978. 


Sec. 3. 


The presiding judge shall be judge of the central circuit. The first associate judge shall be judge 
of the southeastern circuit, and the second associate shall be judge of the northern circuit; each 
judge shall hold three courts a year in each county of his circuit, and the three judges as a superior 
court shall hold two courts in each circuit every year. 


Present status. — No present counterpart. 


Sec. 4. 


The superior court shall be held in the southeastern district, at the town of Valencia, on the first 
Monday [Mondays] of March and of September of every year; in the central district, at the city of 
Santa Fe, on the third Monday [Mondays] of March and September of every year, and in the north- 
ern district, at the town of Don Fernando, on the first Monday [Mondays] of April and October of 
every year. 
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Present status. — Superseded by N.M. Const., art. 
VI, §7 


Sec. 5. 


In the southeastern circuit at the following times and places, the circuit court shall be held, to 
wit: for the county of Valencia, on the third Mondays of February, June and October of each year, 
at the town of Valencia; and for the county of Bernalillo, on the fourth Mondays of February, June 
and October of each year, at the town of Bernalillo. 


Present status, — For present provision on district 
court terms, see 34-6-2 NMSA 1978. 


Sec. 6. 


The circuit court for the central circuit shall be held at the following times and places, to wit: 
for the county of Santa Ana, on the first Mondays of February and June, and the third Mondays 
[Monday] of October of each year, at the town of Algodones; for the county of Santa Fe, on the sec- 
ond Mondays of February and June, and the fourth Monday in October in each year, at the city of 
Santa Fe; for the county of San Miguel del Bado, on the third Monday of February and June, and 
the first Monday in November of each year, at the town of San Miguel. 


Present status. — For present provision on district 
court terms, see 34-6-2 NMSA 1978, 


Sec. 7. 


The circuit court for the northern circuit shall be held at the times and places following, to wit: 
for the county of Rio Arriba, on the first Mondays of February and June, and the third Monday in 
October of each year, at the town of Los Luceros; and for the county of Taos, on the second Monday 
[Mondays] of February, and June and the fourth Monday of October of each year, in the town of 
Don Fernando. 


Present status. — For present provision on district 
court terms, see 34-6-2 NMSA 1978, 


Sec. 8. 


The superior court shall have appellate jurisdiction in all cases, both civil and criminal, which 
may be determined in the circuit court. 


‘Present status. — Superseded by N.M. Const., art. 
VI, § 2. For jurisdiction of court of appeals, see N.M. 
Const., art. VI, § 29. 


Sec. 9. 


Every person aggrieved by any judgment or decision of any circuit court in any civil case may 
make his appeal to the superior court. 


Present status. — For right to appeal in civil case, see 
N.M. Const., art. VI, § 2, 39-3-2 NMSA 1978 and Rule 12- 
201 NMRA. 
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Sec. 10. 


No such appeal shall be allowed, unless, first, the appeal be taken at the same term at which the 
judgment or decision appealed from was rendered; and second, unless the appellant or his agent 
shall, during the same term, file in the court his affidavit stating that such appeal is not taken for 
the purpose of vexation or delay, but because the affiant believes that the appellant is chat by 
the judgment or decision of the court. 


Present status. — For time and manner of taking civil 
appeal, see 39-3-2 NMSA 1978 and Rules 12-201 and 12- 
202 NMRA. 


Sec. 11. 


Upon the appeal being made, the circuit court shall make an order allowing the same, such al- 
lowance shall stay the execution in the following cases and no others: 

A. when the appellant shall be executor or administrator, and the action by or apne him as 
such; 

B. when the appellant, or some responsible person for him, together with two sufficient securi- 
ties, to be approved by the court, during [the] same time [term] at which the judgment or decision 
appealed from was rendered, enter into a recognizance to the adverse party in a sum sufficient to 
secure the debt, damages and costs recovered by such judgment or decision, together with the in- 
terest that may grow thereon, and the costs and damages which may be recovered in the superior 
court, conditioned that the appellant shall prosecute his appeal with due diligence to a decision in 
the superior court, and that if the judgment or decision appealed from be affirmed, or the appeal 
[be] dismissed, that he will perform the judgment of the circuit court, and that he will also pay the 
costs and damages that may be adjudged against him upon his appeal. 


Present status. — For statutory provisions on super- 197 8. For rule governing supersedeas and stay, see Rule 
sedeas and stay, see 39-3-9 and 39-38-22 to 39-3-24 NMSA 12-207 NMRA, 


Sec, 12. 


No exception shall be taken in an appeal to any proceeding in the circuit court, except such as 
shall have been expressly decided by that court. 


Present status. — Repealed by Laws 1907, ch. 43, § 39-3-2 NMSA 1978, For present rule on when a matter is 
60. For present statutory provision on right to appeal, see appealable, see Rule 12-201 NMRA. 
Sec. 13. 


All appeals taken thirty days before the first day of the next term of the superior court, shall be tried 
at that term, and appeals taken in less than thirty days before the first day of such next term, shall be 
returnable to the next term thereafter; the appellant shall file in the office of the clerk of the superior 
court at least ten days before the first day of such court to which the appeal is returnable, a perfect 
transcript of the record and proceedings in the case. If he fail to do so, the appellee may produce in 
court such transcript, and if it appear thereby that an appeal has been allowed in the cause, the court 
shall affirm the judgment, unless good cause be shown to the contrary. On appeals and writs of error, 
the appellant and plaintiff in error shall assign errors on or before the first day of the term to which 
the cause is returnable; in default of such assignment of errors, the appeal or writ of error may be dis- 
missed, and the judgment affirmed, unless good cause for such failure be shown; joinders in error shall 
be filed within four days after the time required for the filing of the assignment of error. 


Present status. — Repealed by Laws 1907, ch. 43, § * 12-202 NMRA. As to docketing of appeal, along with skele- 
60. For present rule governing notice of appeal, see Rule ton transcript, and failure so to do, see Rule 12-208 NMRA. 
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Sec. 14. 


The superior court in appeals or writs of error shall examine the record, and on the facts thereon 
contained alone shall award a new trial, reverse or affirm the judgment of the circuit court or give 
such other judgment as to them shall seem agreeable to the law. 


Present status. — For disposition of appeal after re- 
view, see 39-38-27 NMSA 1978. 


Sec. 15. 


And upon the affirmance of any judgment or decision, the superior court may award to the ap- 
pellee or defendant in error such damages, not exceeding ten percent on the amount of the judg- 
ment complained of as may be just. 


Present status. — For statutory provision regarding 
damages on appeal, see 39-3-27 NMSA 1978. As to rule on 
damages, see Rule 12-403 NMRA. 

Sec. 16. 


When the superior court shall be equally divided in opinion, the judgment or decision of the cir- 
cuit court shall be affirmed. 


Present status. — Repealed by Act of Feb. 9, 1854. 


Sec. 17. 


The superior court on the determination of the cause in appeal, or error, may award execution 
to carry the same into effect, or may remit the record with their decision to the circuit court from 
which the cause came, and such determination shall be carried into execution by such circuit court. 


Present status. — As to directions, execution and 
judgment on bond following review, see 39-3-28 and 39-3- 
29 NMSA 1978. 

Sec. 18. 


The circuit courts in the several counties in which they may be held shall have power and juris- 
diction as follows: 
A. of all criminal cases that shall not otherwise be provided for by law; 
B. exclusive original jurisdiction in all civil cases which shall not be cognizable before the pre- 
fects and alcaldes; 
C, appellate jurisdiction from the judgments and orders of the prefects and alcaldes in all cases 
not prohibited by law, and shall possess a superintending control over them. 


Present status. — Superseded by N.M. Const., art. 
VI, § 13. 


Sec. 19. 


There shall be a prefect in each county of this territory appointed by the governor who shall hold 
his office for two years, and until his successor be appointed and qualified. 


Present status. — Compiled as 34-7-1 NMSA 1978, 
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Sec. 20. 


Six terms of the prefect’s court shall be held in each county annually, commencing on the first 
Mondays of January, March, May, July, September and November; each prefect may hold adjourned 
terms of his court at any time that business may require it. 


Present status. — Superseded by 34-7-8 NMSA 1978. 


Sec. 21. 


The several prefects shall have exclusive original jurisdiction in all cases relative to the probate 
of last wills and testaments; the granting [of] letters testamentary and of administration, and the 
repealing [of] the same; the appointing and displacing [of} guardians of orphans and_-persons of un- 
sound minds; to binding out apprentices; to settlement and allowance of the accounts of executors, 
administrators and guardians; to hear and determine all controversies respecting wills, the right of 
executorship, administration or guardianship, respecting the duties or accounts of executors, admin- 
istrators and guardians and all controversies between master [masters] and those bound to them; to 
hear and determine all suits and proceedings instituted against executors or administrators upon 
any demand against the estate of their testator or intestate, provided that when any such demand 
shall exceed one hundred dollars [($100)] the claimant may sue either before the prefect or in the 
circuit court, in the first place. 

The prefect shall have a superintendence of public roads in his county, may appoint overseers 
and allot them hands for the purpose of establishing and repairing the same; he shall have the 
supervision of vagrants and those who have no visible means of support, and may have them 
arrested and tried by a jury, and in case of conviction, put to hard labor by binding them out or 
placing them on public works for not more than three months; he shall have appellate jurisdic- 
tion from the judgment of the alcaldes where the amount in controversy, or the value of the thing 
claimed does not exceed fifty dollars [($50.00)]; appeals shall be allowed from all judgments of the 
prefect to the circuit court, provided that all judgments, in cases of appeals from the decision of 
alcaldes, shall be final and conclusive. 


Present status. — Superseded by N.M. Const., art. 
VI, § 23 and former 16-4-10, 1953 Comp. 


Sec. 22. 


Appeals from the judgment of the prefects shall be allowed to the circuit court in the same man- 
ner, and subject to the same restrictions as in case of appeals from the circuit to the superior court. 


Present status. — Compiled as 30-2-17, 1953 Comp., 
which was repealed by Laws 1975, ch. 257, § 9-101. 


Sec. 23. 


The governor shall appoint not more than four alcaldes in each county, who shall hold their of- 
fices for two years. 


Present status. — Superseded by N.M. Const., art. 
VI, § 26, providing for magistrates’ courts. See also 35-1-3 
NMSA 1978. 


Sec. 24. 


Every alcalde shall have jurisdiction over the following actions: 
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A. all actions founded upon bonds or other contracts, when the balance due or damages claimed, 
exclusive of interest, shall not exceed ninety dollars [($90.00)]; 

B. all actions of trespass and of trespasses on the case for injuries to persons, or real or personal 
property, when the damages claimed shall not exceed fifty dollars [($50.00)]; 

C. to take auditor judgment or confession, where the amount confessed shall not exceed one hun- 
dred dollars [($100)], but no alcalde shall have jurisdiction of any action against an executor or ad- 
ministrator, of any action of slander, malicious prosecution or false imprisonment nor of any action 
in which the title to lands or tenements shall come in question. 


Present status. — Superseded by N.M. Const., art. 
VI, § 26. See also 35-3-1 to 35-38-10 NMSA 1978. 


Sec. 25. 


Every alcalde shall appoint a day in every month to return all summonses by him issued, and 
every summons shall be made returnable on such day, except in cases in which it is otherwise 
specially provided. 


Present status. — No present counterpart. But see 
Rule 2-202 NMRA. 


Sec. 26. 


In all cases not otherwise specially provided for, the process shall be a summons, and shall be 
directed to some constable of the county in which the alcalde who granted the same resides, except 
where it is specially otherwise provided, and it shall command the defendant to appear before the 
alcalde who issued the same, at the time and place to be named in the summons, not less than five, 
nor more than thirty days from the date of the summons, to answer the complaint of the plaintiff; 
all processes issued by alcaldes shall run in the name of the territory of New Mexico, be dated on 
the day it is issued and shall be signed by the alcalde granting the same. 


Present status. — No present counterpart. But see 
Rule 2-202 NMRA. 


Sec. 27. 


Every summons‘shall be served at least three days before the day of the appearance therein 
mentioned, and may be executed either, first, by reading the same to the defendant, or second, 
by giving a copy thereof to the defendant, or third, by leaving a copy of the summons at his usual 
_ place of abode with some member of the family over the age of fifteen years, but in all cases where 
the defendant shall refuse to hear the summons read, or to receive a copy thereof, such refusal 
shall be a sufficient service of such writ. 


Present status. — No present counterpart. But see 
Rule 2-202 NMRA. 


Sec. 28. 


When both parties first appear before the alcalde on the return of the process, the alcalde shall, 
on the application of the defendant, require of the plaintiff a brief verbal statement of the nature 
of his demand. 


Present status. — No present counterpart. \ 
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- Sec. 29. 


The alcalde shall issue subpoenas in all cases for witnesses, at the request of either party, which 
shall be served by the constable in like manner as a summons. 


Present status. — Superseded by 36-4-8, 1953 Comp., 
which was repealed by Laws 1975, ch. 242, § 12. For pres- 
ent rule, see Rule 2-502 NMRA. 

Sec. 30. 


Every suit shall be determined on the return of the process duly served, unless the cause be 
adjourned. The alcalde, without the application or consent of either party, may if it be necessary, 
adjourn a cause until his next law day. 


Present status. — No present counterpart. 


Sec. 31. 


The alcalde upon application of either party, and for good cause shown by the party applying 
under oath, [may] adjourn a cause until his next law day. 


Present status. — Superseded by 36-4-6, 1953 Comp., 
which was repealed by Laws 1975, ch. 242, § 12. For rule 
on granting of continuances, see Rule 2-601 NMRA. 


Sec. 32. 


When both parties appear before the alcalde in person or by agent at the time appointed for the 
trial of the cause, the alcalde shall proceed to hear and determine the same, according to equity 
and good conscience. 


Present status. — No present counterpart. 


Sec. 33. 


Hither party to any cause pending before an alcalde may before the commencement of the in- 
vestigation of its: merits; demand that the same be tried by a jury, which jury shall consist of six 
persons. 


Present status, — Superseded by 35-8-2 and 35-8-3 
NMSA 1978. See also Rule 2-602 NMRA. 


Sec. 34. 


The alcalde shall issue a summons, directed to some constable of the county wherein the cause 
is to be tried, commanding him to summon six good and lawful men of the county, qualified to 
serve as jurors to appear before such alcalde at the time and place to be named therein, to make 
a jury for the trial of the action between the parties named therein. 


Present status. — Bupereated by 35-8-3 NMSA 1978. 
See also Rule 2-603 NMRA. 
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Sec. 35. 


The constable shall execute such summons fairly and impartially, in the manner prescribed for 
executing a summons on the defendant, and if a sufficient number of competent jurors cannot be 
obtained from those returned, the constable shall immediately summon others to serve in their 
place. 


Present status. — Superseded by 35-8-3 NMSA 1978. 
See also Rule 2-603 NMRA. 


Sec. 36. 


The alcalde shall administer an oath to each juror well and truly to try the matter in difference 
between the plaintiff and defendant, and unless discharged by the alcalde a true verdict to give 
according to the evidence. 


Present status. — Superseded by 35-8-2 to 35-8-4 
NMSA 1978. See also Rule 2-603F NMRA, 
Sec. 37. 


After the jury are sworn they shall sit together, and hear the testimony of the witnesses, which 
shall be delivered publicly in their presence. 


Present status. — Superseded by 35-8-4 NMSA 1978. 
See also Rule 2-701 NMRA. 


Sec. 38. 


Every person offered as a witness, before any testimony shall be given by him, shall be duly 
sworn that the evidence [that] he shall give relating to the matter in dispute between the plaintiff 
and defendant, shall be the truth, the whole truth and nothing but the truth. 


Present status. — Superseded by 36-4-8, 1953 Comp., 
which was repealed by Laws 1975, ch. 242, § 12. For pres- 
ent provision, see Rule 2-601 NMRA. 


Sec. 39. 


When the jurors have agreed on their verdict, they shall deliver the same to the alcalde publicly, 
who shall enter it upon his verdict [docket]. 


Present status. — Superseded by 35-8-4 NMSA 1978. 
See also Rule 2-701 NMRA. 


Sec. 40. 


The alcalde, whenever he shall be satisfied that a jury in a civil cause before him, after having 
been out a reasonable time, cannot agree on their verdict, he may discharge them, and shall issue 
a new jury summons, unless the parties consent that the alcalde may render judgment upon the 
evidence already before him, which in such case he may do. 


Present status. — Superseded by 35-8-4 and 35-8-5 
NMSA 1978. See also Rule 2-604 NMRA. 


609 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


$41 KEARNY CODE § 2 


Sec. 41. 


If the defendant after having been duly summoned fail to appear at the time and place men- 
tioned in the summons, the alcalde shall render judgment by default against him, and proceed to 
ascertain the amount due from the defendant to the plaintiff; if any witness fail to appear, unless 
good cause be shown, the alcalde shall issue an attachment against him, to compel his attendance, 
and may fine him not exceeding five dollars [($5.00)] for the use of the county, for a contempt of 
court. 


Present status. — Superseded by 36-4-5, 1953 Comp., 
which was repealed by Laws 1975, ch. 242, § 12. For pres- 
ent provisions, see Rule 2-702 NMRA. 


Sec. 42. 


If the plaintiff fail to appear before the alcalde, at the time and place mentioned in the sum- 
mons, the alcalde shall dismiss his suit, and enter judgment for costs against him, unless his suit 
be founded upon a bond or not [note], in which case the cause shall proceed in the same manner, 
and with a like effect as though the plaintiff were personally present. 


Present status. — No present counterpart. But see 
Rule 2-702 NMRA. 


Sec. 43. 


Appeals shall be allowed from judgments of alcaldes when the debt or damages do not exceed 
fifty dollars [($50.00)], to the prefect, in all other cases to the circuit court, in the same manner, 
and subject to the same restrictions as in cases of appeals from the circuit to the supreme court; 
provided that an appeal may be taken from the judgment of an alcalde within ten days of the ren- 
dition of the judgment. | 


Present status. — Superseded by 35-13-1 NMSA/1978. 
See also Rule 2-705 NMRA. 


Costs 
Sec. 1. 


For all civil actions or proceedings of any kind, the party prevailing shall recover his costs ° 
against the other party, except in those cases in which a different provision is made by law. 


Compiler’s notes. — The original Kearny Code car- ANNOTATION 
ried the word “Section” preceding only the first section of ° F 4 
each subdivision and did not use the abbreviation “Sec.” Costs recoverable against any party, including 
. preceding the numbers for the remaining sections. state. — The legislature, in 39-3-30 NMSA 1978, gives ex- 
Present status. — Superseded by Rule 1-054 NMRA. press authority, without exception, to the recovery of costs 
See also Rule 2-701 NMRA. against any losing party, including the state. Kirby v. New 
Mexico State Hwy. Dep’t, 97 N.M. 692, 643 P.2d 256 (Ct. 
App. 1982). - 
Sec. 2. 


In all actions founded on debt or other contract, if the plaintiff recover an amount, which, exclu- 
_ sive of interest, is below the jurisdiction of the court, he shall recover judgment therein, but the 
costs shall be adjudged against him, unless the plaintiff’s claim, as established on the trial, shall 
be reduced by offsets below the jurisdiction of the court. 


Present status. — Compiled as 39-2-4 NMSA 1978. 
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Sec. 3. 


When an appeal shall be taken from the judgment of a prefect or alcalde against the appellant, 
the costs shall be adjudged as follows: 

A. if the judgment be affirmed, or the appellee on a trial anew shall recover as much or more 
than the amount of the judgment below, the appellant shall pay costs in both courts; 

B. if on such trial, the judgment of the appellate court shall be in favor of the appellant, the ap- 
pellee shall pay costs in both courts; 

C. if the appellant shall at any time before the appeal is perfected, tender to the appellee any 
part of the judgment, and he shall not accept it in satisfaction, and the appellee shall not recover 
more than the amount as tendered, he shall pay costs in the appellate court, but not in the court 
below, he shall recover costs in both courts. 


Present status. — Compiled as 39-2-5 NMSA 1978. 
See also Rule 12-403 NMRA. 


Sec. 4. 


If such appeal shall be from a judgment in favor of the appellant, costs shall be adjudged as fol- 
lows: if upon the trial anew, the appellant shall not recover more than the judgment below, he shall 
pay the costs of the appellate court. If he recover nothing, the costs shall be adjudged against him 
in both courts. If he recover more than the judgment below, he shall recover costs in both courts. 


Present status. — Compiled as 39-2-6 NMSA 1978. 
See also Rule 12-403 NMRA, 


Sec. 5. 


In cases of appeal in civil suits, if the judgment of the appellate court be against the appellant, 
it shall be rendered against him and his securities in the appeal bond. 


Present status. — For supreme court rules governing 
supersedeas bond, see Rule 1-062 NMRA and Rule 12-207 
NMRA. As to recovery of costs, see Rule 12-403 NMRA. 


Sec. 6. 


When any demand shall be presented to the court of the prefect for allowance against the estate 
of any decedent, if the demand be allowed, the estate shall pay the costs, if disallowed the party 
presenting the demand shall pay the costs. 


Present status. — Compiled as 31-8-7, 1953 Comp., present provisions relating to creditors’ claims against an 


which was repealed by Laws 1975, ch. 257, § 9-101. For estate, see 45-3-801 NMSA 1978 et seq. 
Sec. 7 


If any person commences suit in the circuit court against an estate, within twelve months from 
the date of the administration, he may recover judgment but shall pay all costs. 


Present status. — Compiled as 31-8-8, 1953 Comp., present provisions relating to creditors’ claims against an 
which was repealed by Laws 1975, ch. 257, § 9-101. For estate see 45-3-801 NMSA 1978 et seq. 


Sec. 8. 


In criminal cases, if the defendant be convicted, costs shall be adjudged against him. 
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Present status. — Superseded by 31-12-6 NMSA 1978. 
See also Rule 5-701 NMRA and Rule 2-803 NMRA. 


Sec. 9. 


In all capital cases in which the defendant shall be convicted, and shall be unable to pay the 
costs, they shall be paid by the United States. 


Present status. — No present counterpart. 


Sec. 10. 


In all capital cases in which the defendant shall be acquitted, the costs shall be paid by the 
prosecutor. 


Present status. — No present counterpart. 


Sec. 11. 


In all cases when any person shall be committed, or recognized to answer a criminal offense, 
and no indictment shall be found against such person, the prosecutor shall be liable for the costs. 


Present status. — No present counterpart. 


Sec. 12. 


If a person charged with an offense shall be discharged by the officer taking his examination, or 
if on the trial before a prefect or alcalde of any criminal offense, cognizable before such officers, and 
the defendant be acquitted, the costs shall be paid by the prosecutor. 


Present status. — No present counterpart. 


Sec. 13. 


The person on whose oath or information any criminal prosecution shall have been instituted, 
shall be considered the prosecutor. 


Present status, — Compiled as 41-11-5, 1953 Comp., 
which was repealed by Laws 1972, ch. 71, § 18. 


Sec. 14. 


In all prosecutions instituted otherwise than by indictment, if the offender be convicted the costs 
shall not be taxed against the United States, the territory or any county. 


Present status. — No present counterpart. 


Sec. 15. 


Whenever any person shall be convicted of any crime or misdemeanor, no costs incurred on his 
part shall be paid by the United States, the territory or any county, except fees for board. 


Present status. — No present counterpart. 
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Sec. 16. 


When the costs in [of] any criminal case shall be taxed against the United States, the territory 
or any county, the fees of the clerk, sheriff, alealde, constable, attorney general, circuit attorney 
and all other ministerial officers shall be curtailed one-half. 


Present status. — No present counterpart. 


Sec. 17. 


No subpoena for a witness in any criminal case shall be issued, unless the name of such witness 
be indorsed on the indictment, or the circuit attorney shall order the same. 


Present status. — Compiled as 41-12-1, 1953 Comp., present provisions on compelling attendance of witnesses 
which was repealed by Laws 1972, ch. 71, § 18. For in a criminal case, see Rules 5-613 and 6-606 NMRA, 
Sec. 18. 


Whenever a witness in a criminal case is recognized, or subpoenaed, he shall attend under the 
same, until he be discharged by the court, and no costs shall be allowed for any record, recogni- 
zance or subpoena, against the same witness. 


Present status. — Compiled as 41-12-12, 1953 Comp., provisions on compelling attendance of witnesses in a 
which was repealed by Laws 1972, ch. 71, § 18. For present criminal case, see Rules 5-613 and 6-606 NMRA. 
Sec. 19. 


All fines and penalties imposed, and all forfeitures incurred, in any case not triable by indict- 
ment, shall be paid into the treasury of the county in which the offense was committed, for the 
benefit of said county. 


Present status. — No present counterpart. 


Crimes and Punishments 
Sec. l. 


The crimes mentioned in the first article of this law, being defined with sufficient accuracy by 
the laws heretofore in force in this territory, it is deemed unnecessary to do more than to annex the 
punishments to the respective offenses. 


ARTICLE I 


Sec. 1. 


If any person shall be convicted of the crime of willful murder, such person shall suffer death. If 
any person or persons shall be convicted of manslaughter, such person or persons shall be impris- 
oned, not exceeding five years, and fined not exceeding one thousand dollars [($1,000)]. 


Compiler’s notes. — The original Kearny Code car- Present status. — Superseded by 30-2-1, 30-2-3, 31- 
ried the word “Section” preceding only the first section of 18-13 and 31-18-14 NMSA 1978. ' 
each subdivision and did not use the abbreviation “Sec.” 
preceding the numbers for the remaining sections, 
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Sec. 2. 


If any person or persons shall be convicted of the crime of arson, such person or persons shall 
be imprisoned, not exceeding ten years, and fined not exceeding five thousand dollars [($5,000)]. 


Present status. — Superseded by 30-17-5, 30-17-6 and 
31-18-15 NMSA 1978. 


Sec. 3. 


Every person who shall be convicted of robbery or burglary, shall be imprisoned at hard labor 
not exceeding ten years, and receive on his bare back thirty-nine stripes well laid on, and if death 
ensue to any innocent person or persons, from such robbery or burglary, the perpetrator or perpe- 
trators, and his or their accessories before the fact, shall be deemed guilty of willful murder, and 
punished with death. 


Present status. — Superseded by 30-2-1, 30-16-2 to 
30-16-4 and 31-18-15 NMSA 1978. 


Sec. 4. 


If any person shall be convicted of larceny or theft, he shall be fined in a sum not exceeding one 
thousand dollars [($1,000)], or imprisonment [imprisoned], at hard labor, not exceeding two years, 
and any person convicted of stealing any horse, mare, gelding, mule, ass, sheep, hog or goat, shall 
be sentenced to not more than seven, nor less than two years imprisonment at hard labor, or to 
receive not more than one hundred nor less than twenty stripes well laid on his bare back. 


Present status. — Superseded by 30-16-1, 31-18-15 
and 31-19-1 NMSA 1978. See also 30-18-4 NMSA 1978. 


Sec. 5. 


Every person who shall be convicted of forgery or counterfeiting, shall be imprisoned not exceed- 
ing ten years, and receive on his bare back not exceeding one hundred lashes well laid on. 


Present status. — Superseded by 30-16-10 and 31-18- 
15 NMSA 1978. 


Sec. 6. 


Every person who shall be convicted of stealing, falsifying or altering any record, or making any 
fraudulent deed or conveyance, shall be fined not exceeding one thousand dollars [($1,000)], or 
imprisonment [imprisoned] not exceeding seven years. 


Present status. — Superseded by 30-26-1 and 31-18- 
15 NMSA 1978. 


ARTICLE II 
Sec. 1. 


Every person who shall kill another in the necessary defense of his own life, or that of any other 
persons, or of his own house or property, or in the legal execution of any process, or in order to pre- 
vent great bodily harm to himself or another, shall be deemed guiltless. 
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Compiler’s notes. — The original Kearny Code car- Present status. — Superseded by 30-2-6 to 30-2-8 
ried the word “Section” preceding only the first section of NMSA 1978. 
each subdivision and did not use the abbreviation “Sec.” 
preceding the numbers for the remaining sections. 


Sec. 2. 


If any person shall unlawfully have carnal knowledge of any woman by force and against her 
will, he shall on conviction thereof, be castrated or imprisoned not exceeding ten years or fined not 
exceeding one thousand dollars [($1,000)]. 


Present status. — Superseded by 30-9-10 to 30-9-13 
and 31-18-3 NMSA 1978. 


Sec. 3. 


Every person who shall be convicted of obtaining any goods, moneys or effects with intent to 
defraud any other person under any false pretenses, shall suffer the same punishment as in case 
of larceny. 


Present status. — Superseded by 30-16-6, 31-18-3 and 
31-19-1 NMSA 1978. 


Sec. 4. 


Every person who shall receive or purchase any goods or effects or chattels, knowing the same to 
be stolen, or shall knowingly harbor or receive any thief or felon, he shall on conviction thereof be 
punished as in [the] case of larceny. 


Present status. — Superseded by 30-16-11, 30-22-4, 
31-18-3 and 31-19-1 NMSA 1978. 


ARTICLE III 


Sec. 1. 


Every person who shall willfully, corruptly swear, testify or affirm falsely, any material matter 
upon any oath or affirmation or declaration legally administered, in any cause, matter or proceed- 
ing, before any court, tribunal, public body or officer, shall be deemed guilty of perjury, and shall 
be punished as follows: 

A. for perjury committed on the trial of any indictment for a capital offense with an express pre- 
meditated design to effect the condemnation and execution of the prisoner, death or confinement 
in the county prison not less than ten years; 

B. for perjury committed on the trial or proceeding, or in any other case, by imprisonment not 
less than five years nor more than ten years, and by not less than fifty nor more than one hundred 
lashes on his bare back well laid on. 


Compiler’s notes. — The original Kearny Code car- Present status. — Superseded by 30-25-1 and 31-18-3 
ried the word “Section” preceding only the first section of NMSA 1978. 
each subdivision and did not use the abbreviation “Sec.” 
preceding the numbers for the remaining sections. 


Sec. 2. 


Every person who shall procure any other person, by any means, to commit any willful or cor- 
rupt perjury in any cause, matter or proceeding, in or concerning which, such other person shall be 
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legally sworn or affirmed, shall be punished in the same manner as hereinbefore prescribed, upon 
a conviction for the perjury which shall have been procured. 


Present status. — No present counterpart. 


Sec. 3. 


Every person who shall be convicted of having directly or indirectly given any sum of money, 
or any other bribe, present or reward, or any promise, contracts, obligation or security, for the 
payment or delivery of any money, present or reward, or any other thing, to obtain or procure the 
opinion, judgment or decree of any judge, prefect or alcalde, acting within this territory in any suit, 
controversy, matter or cause, depending [pending] before him, and any judge, prefect or alcalde 
who shall be convicted of having in anywise accepted, or received the same, shall be fined not more 
than five thousand dollars [($5,000)] nor less than five hundred dollars [($500)], and shall receive 
not less than twenty, nor more than one hundred lashes on the bare back well laid on. 


Present status. — Superseded by 30-24-1, 30-24-2 and 
31-18-38 NMSA 1978. 


Sec. 4. 


If any person or persons shall, knowingly and willfully, obstruct, resist or oppose any officer of 
this territory, serving or attempting to serve or execute any process, or any rule or order of any of 
the courts of the territory, or any other judicial writ or process, or shall assault, beat or wound any 
officer or other person duly authorized in serving any writ, rule, order or process aforesaid, he or 
they, on conviction thereof, shall be imprisoned not exceeding twelve months and fined not exceed- 
ing three hundred dollars [($300)]. 


Present status. — Superseded by 30-22-1 and 31-19-1 
NMSA 1978. 


Sec. 5. 


If any person or persons shall, by force, set at liberty or rescue any persons who shall be found 
guilty of any capital crime, or rescue any person convicted of the said crimes [crime], going to 
execution, or during execution, he or they so offending and being thereof convicted, shall suffer 
death; and if any person shall by force set at liberty or rescue any person, who before conviction 
shall stand committed for any capital offense, or if any person shall by force set at liberty or rescue 
any person committed for or convicted of any other offense against this territory, the person so of- 
fending, shall on conviction be fined not exceeding five hundred dollars [($500)] and imprisoned 
not exceeding one year. 


Present status. — Superseded by 30-22-7, 30-22-11 
and 31-18-3 NMSA 1978. See also 33-2-8 NMSA 1978. 


Sec. 6. 


Every person who shall agree, or compound to take satisfaction for any criminal offense, shall 
forfeit twice the value of the sum or thing agreed for or taken, but no person shall be debarred 
from taking his goods or property from the thief provided he prosecuted such thief. 


Present status. — Superseded by 30-22-6 and 31-19-1 
NMSA 1978. 
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Sec. 7. 


Every person who shall be convicted of shooting or stabbing another on purpose, or of assaulting 
or beating another with a deadly weapon, with intent to kill, maim, ravish or rob such person, or 
to commit any other crime, shall be imprisoned not exceeding seven years nor less than two years. 


Present status. — Superseded by 30-3-2, 30-3-3, 30-3- 
5, 31-18-3 and 31-19-1 NMSA 1978. 


Sec. 8. 


Every person who shall unlawfully assault, strike or wound another, except as is provided for in 
the next preceding section, shall on conviction be fined a sum not more than fifty dollars [($50.00)| 
nor less than one dollar [($1.00)]. 


Present status. — Superseded by 30-3-1, 30-3-4 and 
31-19-1 NMSA 1978. 


Sec. 9. - 


Every person who shall be convicted of bigamy or polygamy, shall be imprisoned not more than 
seven years nor less than two years. 


Present status. — Superseded by 30-10-1 and 31-18-3 
NMSA 1978. 
Sec. 10. 


If three or more persons shall assemble together with intent to do any unlawful act against the 
peace, and to the terror of the people or having lawfully assembled, shall make any movement or 
preparation to do such act, they shall on conviction pay a fine not exceeding fifty dollars [($50.00)] 
and not less than five dollars [($5.00)] each. 


Present status. — Superseded by 30-20-3 and 31-19-1 
NMSA 1978. 


Sec. 11. 


The offenses mentioned in the eighth and tenth sections of this article shall be punished in [a] 
summary way before the alcalde; all of the offenses provided for in this law shall be punished by 
indictment in the circuit court. 


Present status. — No present counterpart. 


Sec. 12. 


The manner of inflicting the punishment of death shall be by hanging the person convicted by 
the neck until dead, and shall be executed by the sheriff in not less than twenty nor more than 
thirty days from the time sentence was pronounced. 


Present status. — Superseded by 31-14-1 and 31-14- 
11 NMSA 1978. 
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Sec. 13. 


In all cases of imprisonment for offenses under this law, it shall be lawful for the jailer to compel 
the prisoner to labor at some useful employment, under such directions and regulations as may 
from time to time be given by the judge of the court before whom the conviction was had, and it 
shall be lawful to secure such convicts by chains and blocks, or otherwise, so as to Dey eo their 
escape during the period of their imprisonment. 


Present status. — Superseded by 33-2-21 NMSA 1978. 


Sec. 14. 


In all cases of conviction under this law, or any other, for any criminal offense, the convict shall 
remain in confinement until all the costs attending the prosecution shall be paid and his sentence 
fully complied with, and if such convict shall not discharge and satisfy the fine and costs it shall be 
lawful for the sheriff of the county in which the convict may be imprisoned, if the circuit judge of 
that county shall so direct, to bind such convict to labor for any term, not exceeding five years, to any 
‘person who will pay such fine and costs, and the person to whom such convict may be bound, may 
secure him, without cruelty, to prevent his escape. 


Present status. — No present counterpart. But see 33- 
3-11 NMSA 1978, 


Sec. 15. , 


This act shall extend to all crimes committed beyond the limits of any county or settlement 
within this territory, and the offender shall be apprehended and brought to the most convenient 
county or district in the territory, and prosecuted according to law. 


Present status. — No present counterpart. But see 30- 
1-14 NMSA 1978. 


Sec. 16. 


All fines and penalties accruing under the eighth and tenth sections of this article shall be paid 
into the treasury of the county in which the offense was committed, all other fines and penalties 
accruing under this law shall be paid into the territorial treasury. 


Present status. — No present counterpart. 


Decisions of the Superior Court 
Sec. 1. 


The attorney general shall be ex officio reporter of the decisions and opinions of the superior 
court. 


Compiler’s notes. — The original Kearny Code car- Present status. — Superseded by N.M. Const., art. 
ried the word “Section” preceding only the first section of VI, $9. 
each subdivision and did not use the abbreviation “Sec.” 
preceding the numbers for the remaining sections. 


Sec. 2. 


The opinion of the court shall, in all cases, be reduced to writing, and filed in the cause to which 
it relates, which shall apply as well to motions which will dispose of a cause, as to final decisions. 
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Present status. — As to disposition of civil matter rule regarding opinions in criminal appeals, see Rule 602, 
by appellate court, see Rule 20, N.M.R. App. P. (Civ.). For N.M.R. App. P. (Crim.). 


Sec. 3. 


The opinion shall always contain a sufficient statement of the case, so that the same may be 
understood without reference to the record or other proceedings of the cause. 


Present status. — As to disposition of civil matter rule regarding opinions in criminal appeals, see Rule 602, 
by appellate court, see Rule 20, N.M.R. App. P. (Civ.). For N.M.R. App, P. (Crim.). 


Sec. 4. 


The clerk of the superior court shall, when any opinion of court is filed in his office, endorse 
thereon the day it is filed, and enter the same on his minutes, and shall within thirty days there- 
after make a true copy thereof, and shall certify the same and transmit it to the reporter within 
thirty days after he is required to copy the same, and upon failure to perform the duties required 
by this section he shall forfeit twenty dollars [($20.00)] to [for] the use of the Rey to be recov- 
ered by indictment. 


Present status. — For rules regarding duties of clerk, 
see Rule 25, N.M.R. App. P. (Civ.) and Rule 307, N.M. R. 
App. P. (Crim.). 


Sec. 5 


The reporter shall publish his [the] decisions of the superior court, under the direction of the 
court. 


Present status. — For duty of the board of trustees 
of the supreme court law library regarding publication of 
opinions, see 18-1-5 NMSA 1978. 


Elections 
Sec. 1 


On the first Monday in August, eighteen hundred and forty-seven, and every two years thereaf- 
ter, an election shall be held throughout this territory for a delegate to congress and members of 
the general assembly. 


Compiler’s notes. — The original Kearny Code car- Present status. — Superseded by N.M. Const., art. 
ried the word “Section” preceding only the first section of IV, § 4, and art. XX, § 6. 
each subdivision and did not use the abbreviation “Sec.” 
preceding the numbers for the remaining sections. 


Sec. 2. 


The governor of the territory shall divide each county into as many election precincts as the 
public convenience may require, and shall name a house in each precinct where the election shall 
be held, and appoint three discreet persons to hold the same at each place of election. 


Present status. — Superseded by 1-3-1 NMSA 1978 
et seq. 
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Sec. 3. 


If the governor shall not designate the election precincts or the house, nor appoint the judges 
thirty days before the day of the election, it shall be the duty of the prefects to divide their respec- 
tive counties into precincts, to name a house in each where the election shall be held and appoint 
the judges of the elections [election]. 


Present status. — Superseded by 1-3-1 NMSA 1978 
et seq. 


Sec. 4. 


If both the governor and prefects fail to designate the election precincts, the election shall be 
held at the seat of justice of each county which is not so divided into precincts, and if no house 
shall be designated by the governor or prefects, it shall be the duty of the sheriff to fix the place 
of holding the election, and if no judges be appointed, or those appointed fail to attend, the voters 
when assembled may appoint the judges of the election. 


Present status. — Superseded by 1-3-1 NMSA 1978 
et seq. 
Sec. 5. 


When the governor issues a writ of election to fill any vacancy, he shall mention in said writ how 
many days the sheriff shall give notice thereof. 


Present status. — No present counterpart. But see 1978, for present provisions as to filling of vacancies and 
N.M. Const., art. IV, § 4, 1-8-6 to 1-8-8 and 1-11-1 NMSA notice of elections, 


Sec. 6. 


It shall be the duty of the clerks of the prefects respectively, one month before each general elec- 
tion, or six days before a special election, to make out and deliver to the sheriff of their counties 
two blank pollbooks for each election precinct in their county, properly laid off with columns, with 
the proper certificates attached. The sheriff shall forthwith deliver to the judges of the election, in 
their respective precincts, the blank books aforesaid. 


Present status. — No present counterpart. For pres- 
ent provisions regarding election supplies, see 1-11-5 to 
1-11-18 NMSA 1978. 


Sec. 7. 


There shall be allowed to the clerks, for making out and furnishing the pollbooks aforesaid, one 
dollar [($1.00)] for each copy, to be paid out of the county treasury. 


Present status. — No present counterpart, 


Sec. 8. 


The judges, before they enter on their duties, shall take an oath or affirmation, to be adminis- 
tered by one of their own body or by any magistrate authorized to administer oaths, that they will 
impartially discharge the duties of judges at the present election according to law. 
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Present status. — No present counterpart. But see 1- 
2-7 NMSA 1978, regarding precinct board members’ oath 
of office. 

Sec. 9. 


The judges shall appoint two clerks, who, before entering on the duties of their appointment, 
shall take an oath or affirmation, to be administered by one of the persons appointed or elected 
as judges of the election, that they will faithfully record the names of all the voters, and distinctly 
carry out in lines and columns the name of the person for whom each voter votes. 


Present status. — No present counterpart. 


Sec. 10. 


The judges of each election shall open the polls at nine o’clock in the morning, and continue 
them open til six o’clock in the evening, when they shall be closed. 


Present status. — Superseded by 1-12-1 NMSA 1978. 


Sec. 11. 


All elections held in pursuance of this law shall continue one day, and no longer. 


Present status. — No present counterpart, But see 1- 
12-1 NMSA 1978, for opening and closing of polls. 


Sec. 12. 


At the close of each election the judges shall certify, under their hands, the number of votes 
given for each candidate, which shall be attested by their clerks, and they shall transmit the same, 
together with one of their pollbooks, by one of their clerks, to the clerk of the prefect of the county 
in which the election was held, within five days thereafter; the other pollbook shall be retained in 
the possession of one of the judges of the election, open to the inspection of all persons. 


Present status. — Superseded by 1-12-30 NMSA 1978. 


Sec. 13. 


The clerk of each prefect in this territory shall, within eight days after the close of each election, 
take to his assistance the prefect of his county and examine and cast up the votes given to each 
candidate, and give to the person having the highest number of votes, for any particular office a 
certificate of election. 


Present status. — Superseded by 1-13-3 and 1-13-4 
NMSA 1978. 


Sec. 14. 


The clerks, in comparing the returns from the several election precincts, shall do it publicly 
in the courthouse of their counties, first giving notice of the same, by public proclamation, at the 
courthouse door, 


Present status. — No present counterpart. 
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Sec. 15. 


In all [the] districts for the election of members to the legislative council composed of two or 
more counties, the clerks of all the counties in the district shall transmit to the clerk of the county 
first named in the district, within twelve days after such election, a certificate, under their hands, 
of the number of votes given for each candidate in their respective counties; the clerk of the county 
to which such return shall be made shall give to the person having the highest alas of votes a 
certificate of election, under his hand. 


Present status. — Superseded by N.M. Const., art. 
XX, § 7 and 3-13-13 NMSA 1978. 


Sec. 16. 


The clerks of the several counties, to whom a transcript of the votes is directed, shall, within two 
days after the time limited for the examination of the polls, transmit to the seat of government, by 
a special messenger, a fair abstract of the votes given in their respective counties for delegate to 
congress, members of the legislative council and house of representatives. 


Present status. — Superseded by N.M. Const., art. 
XX, § 7 and 1-13-13 NMSA 1978. 


Sec. 17. 


If there shall be a failure to receive any of the returns at the seat of government for one week 
after the same shall be due, estimating thirty miles as a day’s travel, the secretary of the territory 
shall dispatch a messenger to the county not returned, with directions to bring up said abstract. 


Present status. — No present counterpart, But see 
1-13-2 NMSA 1978, for caer provisions regarding miss- 
ing returns. 


Sec. 18. 


If such failure shall happen by neglect of the clerk, he shall forfeit to the territory one hundred 
dollars [($100)], together with the expense of such messenger, to be recovered by indictment. 


Present status. — No present counterpart. 


Sec. 19. 


The secretary of the territory may delay longer than one week after such failure, if the circum- 
stances will justify it, taking care that the returns, in all cases, be obtained by the time that the 
returns from the most distant counties ought to be made, provided, that the secretary shall, in no 
case, delay to dispatch such messenger for said returns more than forty days after such election. 


Present status. — No present counterpart. But see 
1-13-2 NMSA 1978, for present provisions regarding miss- 
ing returns. 


Sec. 20. 


Within sixty days after each general election, or sooner, if the returns shall all have been made, 
the secretary in the presence of the governor shall proceed to cast up the votes given in all the 
counties of the territory, for delegate to congress, and shall give to the person having the highest 
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number of votes a certificate of his election, under his hand, with the seal of the territory affixed 
thereto. 


Present status. — No present counterpart. 


Sec. 21. 


Should any two or more persons have an equal number of votes, and a higher number than any 
other persons, the governor shall, in such case, issue his proclamation, giving notice of such fact 
and that an election will be held at the places of holding elections in this territory, for such dele- 
gate to congress, in which shall be mentioned the day of election, which election shall be conducted 
and returned according to the provisions of this law. 


Present status. — Superseded by N.M. Const., art. 
V, § 2 and 1-13-11 NMSA 1978. 


Sec. 22. 


Within two days after the meeting of each general assembly, the secretary of the territory shall 
lay before each house a list of members elected agreeably to the returns in his office, and the two 
houses shall, without delay, assemble in the hall of the house of representatives and the speakers of 
the house of representatives and of the legislative council shall, in the presence of the two houses, 
examine the returns and declare who are elected to fill said offices. 


Present status. — Superseded by N.M. Const., art. 


, 


Sec. 23. 


If any two or more persons have an equal number of votes for the same office, and more votes 
than any other persons, the two houses shall, by joint vote, determine the election, and the speak- 
ers of the two houses shall deposit in the office of the secretary of the territory a certificate declar- 
ing what persons have been elected. 


Present status. — Superseded by N.M. Const., art. 
IV, § 7, art. V, § 2 and 1-13-11 NMSA 1978. 


Sec. 24. 


There shall be allowed to clerks for sending or conveying the returns of any election in any dis- 
trict into any other county, in the district, as occasion may require, and also to any messenger who 
may be employed to convey the returns of any election to the seat of government, at the rate of five 
cents [($.05)] per mile going and returning, to be paid out of the territorial treasury. 


Present status. — For similar provision, see 1-2-20 
NMSA 1978. 


Sec. 25. 


If any judge or clerk after he shall have undertaken to perform the duties pointed out by this 
law fails so to do, or if any person employed to carry the returns of any election fails so to do, he 
shall be fined two hundred dollars [($200)], for the use of the county, to be recovered by indictment; 
provided, that said penalty shall not be inflicted on any person prevented by sickness or unavoid- 
able accident from performing the duties assigned him by this law. . 
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Present status. — Superseded by 1-20-19 and 1-20-23 
NMSA 1978, 
Sec. 26. 


Where any person offers to vote with whose qualifications neither of the judges are personally 
acquainted, either of the judges may administer an oath and examine him touching his qualifica- 
tions as a voter. 


Present status. — No present counterpart. 


Sec. 27. 


If any person offers to vote in a precinct of which he is not a resident, if he possess the necessary 
qualifications of a voter, he may vote, taking an oath that he has not voted and will not vote at any 
other precinct during this election. 


Present status. — Superseded by N.M. Const., art. 
VII, § 1. 


Sec. 28. : 


When any person who shall offer himself as a voter shall be excluded from voting by the judges, 
they shall cause his name to be entered on the pollbook as a registered voter and shall also take 
down the names of the person [persons] for whom such person wishes to vote. 


Present status. — Superseded by 1-12-22 NMSA 1978, 


Sec. 29. 


All judges, clerks and ee shall be free from arrest except for felony or breach i the peace, in 
going to, attending on and returning from elections. 


Present status. — No present counterpart. 


Sec. 30. 


If any candidate of the proper county or district contest the election of any person proclaimed 
duly elected by either house of the general assembly, such person shall give notice in writing to the 
person whose election he contests, or leave a written notice thereof at the house where such person 
last resided, within forty days after the return of the election to the clerk’s office; the notice shall 
specify the names of the voters whose votes are contested, the grounds on which such votes were 
illegal and the name of the alcalde who will attend to taking of the depositions, and where he will 
attend to take the same. 


Present status. — Superseded by 1-14-3 NMSA 1978. 


Sec. 31. 


It shall be the duty of the person whose election is contested to select another alcalde to attend at [to] 
the taking of depositions at the time and place specified in the next preceding section, and when the two 
parties meet at the time and place specified for taking the depositions, they shall, unless it is otherwise 
agreed upon, select a third alcalde to assist in taking the depositions. 
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Present status. — No present counterpart. For ap- 
plication of Rules of Civil Procedure in actions to contest 
elections, see 1-14-38 NMSA 1978. 


Sec. 32. 


If the person whose seat is contested fail to select an alcalde, as provided for in the next preceding 
section, the person contesting the same shall proceed to select another alcalde, without delay, and the 
two alcaldes thus selected by the contestor shall, in such event, have full power and authority to take 
depositions of witnesses who may be brought before them to be examined. 


Present status. — No present counterpart. For ap- 
plication of Rules of Civil Procedure in actions to contest 
elections, see 1-14-38 NMSA 1978, 


Sec. 33. 


The person whose seat is contested, if he intends to contest the legality of any votes given to the 
candidate who contests the same, shall, within twenty days after he is notified that his election 
will be contested, give to the adverse party a similar notice to that specified in the thirtieth sec- 
tion of this law, and the candidate to whom the notice is given shall proceed to select an alcalde in 
the same manner as is provided for in the thirty-first section, and on his failing to do so the party 
giving the notice shall, without delay, select another alcalde, and the two alcaldes so selected, by 
the party proclaimed duly elected, shall proceed to take the depositions of such witnesses as may 
be brought before them to be examined; provided, however, that either party may, without notice, 
take rebutting testimony before the alcaldes at the time and place specified for taking depositions. 


Present status. — No present counterpart. For ap- 
plication of Rules of Civil Procedure in actions to contest 
elections, see 1-14-38 NMSA 1978. 


Sec. 34. 


If, from sickness or any other cause, the alcaldes so selected by either party shall fail to attend 
at the time and place specified for taking depositions, said party shall without delay, select some 
other alcalde to supply each vacancy. 


Present status. — No present counterpart. 


Sec. 35. 


The taking of such depositions shall be commenced within forty days from the day of the elec- 
tion, and the said alcaldes, or either of them, shall issue subpoenas to all persons required by ei- 
ther party, commanding such persons to appear and give testimony at the time and place therein 
mentioned. 


Present status. — No present counterpart. For ap- 
plication of Rules of Civil Procedure in actions to contest 
elections, see 1-14-38 NMSA 1978. 


Sec. 36. 


The alcaldes shall hear and certify all testimony relative to such election to the speaker of the 
house, a seat to which is contested. 


Present status. — No present counterpart. 
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Sec. 37. 


No testimony shall be received by the alcaldes, or either house of the general assembly, on the 
part of the contestor or contestee which does not relate to the point specified in the notice, a copy 
of which notice, attested by the person who served or delivered the same, shall be delivered to said 
alcaldes, and by them transmitted with the depositions; and no testimony except that contained 
in the depositions taken before the alcaldes shall be received as evidence by either house of the 
general assembly. 


Present status. — No present counterpart. For ap- 
plication of Rules of Civil Procedure in actions to contest 
elections, see 1-14-83 NMSA 1978, 


Executions 
Sec. 1. 


The party in whose favor any judgment, order or decree in any court may be returned shall have 
execution therefor in conformity to the order, judgment or decree. 


Compiler’s notes. — The original Kearny Code car- each subdivision and did not use the abbreviation “Sec.” 
ried the word “Section” preceding only the first section of preceding the numbers for the remaining sections, 
Present status. — Compiled as 39-4-1 NMSA 1978. 


Sec. 2. 


The execution shall be against the goods, chattels, lands and body of the defendant against 
whom the judgment, order or decree shall be rendered; provided, that executions from alcaldes 
shall not go against lands. 


Present status. — Compiled as 39-4-2 NMSA 1978. 
See also Rule 32, N.M.R. Civ. P. (Magis. Cts.). 


Sec. 3. 


When any execution shall be placed in the hands of any officer for collection, he shall call upon 
the defendant for payment thereof, or to show him sufficient goods, chattels, effects and lands 
whereof the same may be satisfied; and if the officer fail to find property sufficient to make the 
same he shall notify all persons who may be indebted to said defendant not to pay said defendant, 
but to appear before the court out of which said execution issued and make true answers on oath 
concerning his indebtedness, and the like proceedings shall be had as in cases of garnishees sum- 
moned in suits originating by attachments. If the officer shall not find sufficient goods, chattels, 
effects, lands or debts to satisfy the execution he shall arrest the body of the defendant, and in 
default of payment commit him to jail. . 


Present status. — Compiled as 39-4-3 NMSA 1978. 


Sec. 4. 


Any defendant so committed to jail, may at the expiration of five days from the day of his com- 
mitment, be discharged upon rendering a schedule, under oath, of all his property, money and 
effects, and delivering the same to the sheriff of the county; the sheriff shall have power to admin- 
ister the oath aforesaid to said defendant. 


Present status. — No present counterpart. 
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Sec. 5. 


The truth of such schedule may be tried on the return of the execution before the tribunal which 
issued the same, and if it be found untrue the body of the defendant may be retaken and commit- 
ted to jail to await his trial for perjury. 


- Present status. — No present counterpart. 


Sec. 6. 


The person whose goods are taken on execution, may retain possession thereof until the day of 
sale, by giving land [bond] in favor of the plaintiff with sufficient security to be approved by the of- 
ficer, in double the value of such property, conditioned for the delivery of the property to the officer 
at the time and place of sale, to be named in such condition, which bond shall be returned with the 
execution. 


Present status. — Compiled as 39-4-7 NMSA 1978. 


Sec. 7. 


Upon the failure of the officer to return such bond, or in case of its insufficiency, the officer shall 
be subjected to the same liability as is provided in the case of similar bonds in suits commenced 
by attachment. 


Present status. — Compiled as 39-4-8 NMSA 1978. 


Sec. 8. 


No goods and chattels, or other personal effects taken by virtue of any execution, shall be sold 
until the officer having charge of the writ shall have given ten days’ notice of the time and place of 
sale, and of the property to be sold, by at least three advertisements put up at public places in the 
county in which the sale is to be made. 


Present status. — Superseded by 39-5-1 NMSA 1978. 
See also Rule 32, N.M.R. Civ. P. (Magis. Cts.). 


Sec. 9. 


When real estate shall be taken on execution by any officer, it shall be his duty to expose the 
same to sale at the courthouse door on some day during the term of the court of the county in 
which the same is situated, having previously given twenty days’ notice of the time and place of 
sale, and what lands are to be sold, and where situated, by at least six handbills, signed by him, 
and put up at different public places in the county. 


Present status. — Superseded by 39-5-1 NMSA 1978. 


Sec. 10. 


All executions issued from the circuit or superior court, or the court of the prefect, twenty days 
before the next term of such court, shall be returnable to the said next term; and all executions is- 
sued from said courts less than twenty days before the next term of said court shall be returnable 
to the second succeeding term. 


Present status. — Superseded by 39-4-9 NMSA 1978 
and 42-9-16 NMSA 1978. 
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Sec. 11. 
All executions issued by the alcaldes shall be returnable in thirty days from their date. 


Present status. — For return date on executions is- 
sued by magistrate court, see Rule 32, N.M.R. Civ. P. (Ma- 
gis. Cts.). 
Fees 
Sec. 1. 


The attorney general and circuit attorneys shall, respectively, be allowed fees as’ follows, 
which shall be taxed as other costs, For every conviction on indictment, when the punishment 
assessed by the court or jury shall be [a] fine or imprisonment, or both, five dollars [($5.00)]. 
For judgment in every proceeding of a criminal nature, otherwise than by indictment, five dol- 
lars [($5.00)]. For his services in all actions which it is, or shall be made, his duty by law, to 
prosecute or defend, five dollars [($5.00)]. For a correction [conviction] for homicide other than 
capital, for rape, arson, burglary, robbery, forgery and counterfeiting, ten dollars [($10.00)]. For 
a conviction in a capital case, twenty dollars [($20.00)]. 


Compiler’s notes. — The original Kearny Code car- each subdivision and did not use the abbreviation “Sec.” 
ried the word “Section” preceding only the first section of preceding the numbers for the remaining sections. 
Present status. — No present counterpart. 


Sec. 2. 


The clerk of the prefect shall be allowed the following fees: for recording letters testamentary or 
of administrations, one dollar [($1.00)]. For filling [filing] the bond of the executor or administra- 
tor, fifty cents [($.50)]. For appointing guardian or curator, twelve and one-half cents [($.125)]. For 
filing and preserving bond of guardian or curator, fifty cents [($.50)]. For every order of publica- 
tion, twenty-five cents [($.25)]. For every order relating to executors, administrators or guardians 
not otherwise provided for, twelve and one-half cents [($.125)]. For copying any order, record or 
paper, for every hundred words, ten cents [($.10)]. For entering any judgment and verdict, twelve 
and one-half cents [($.125)]. For proof of every will or codicil taken by the prefect, twenty-five 
cents [($.25)]. For every certificate and seal, twenty-five cents [($.25)]. For issuing every subpoena, 
twenty-five cents [($.25)]. For administering every oath, three cents [($.03)]. For keeping abstracts 
of demands for each demand, three cents [($.03)]. For certifying the amount, date and classes of 
any demand without seal, five cents [($.05)]. For entering every motion or rule, five cents {($.05)]. 
For swearing and entering a jury, twenty-five cents [($.25)]. For entering every trial, five cents 
[($.05)]. For a commission to take depositions, twenty-five cents [($.25)]. For every execution, fifty 
cents [($.50)]. For every continuance of a cause, five cents [($.05)]. For entering an appeal, twelve 
and one-half cents [($.125)]. For every writ to summon a jury, twelve and one-half cents [($.125)]. 
For every order to distribute offsets among heirs, etc., twelve and one-half cents [($.125)]. For ev- 
ery settlement of executor, administrator or guardian, whether annual or final, twenty-five cents 
[(($.25)]. For every order appointing road overseers, twenty-five cents [($.25)]. For filing and pre- 
serving constable’s bond [bonds], to be paid for by the constable, twenty-five cents [($.25)]. For all 
services in filing, taking and safekeeping the collector’s bonds for territorial taxes, to be paid by 
the territory, one dollar [($1.00)]. For like services for collector’s bonds for county taxes, to be paid 
by the territory and county, each for its own, for every one hundred words, ten cents [($.10)]. For 
issuing any license, to be paid for by the applicant, fifty cents [($.50)]. For taking, filing and safe- 
keeping every other bond, not otherwise provided for, fifty cents [($.50)]. For issuing each writ, and 
receiving, filing and docketing the return, fifty cents [($.50)]. For taking every acknowledgment to 
a deed or writing, twenty-five cents [($.25)]. 


Present status. — Compiled as 14-8-18 NMSA 1978. 
See also 34-7-14 and 34-7-15 NMSA 1978. 
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Sec. 3. 


Clerks of the circuit courts shall be allowed the following fees for their services: for drawing, 
sealing and entering every writ and filing the same, one dollar [($1.00)]. For taking and entering 
every recognizance, twenty-five cents [($.25)]. For taking and entering every bond in any case, 
twenty-five cents [($.25)]. For every issue joined, twenty-five cents [($.25)]. For entering every mo- 
tion, rule or order, twenty-five cents [($.25)]. For every continuance of a cause, twenty-five cents 
[($.25)]. For every subpoena, fifty cents [($.50)]. For a copy of every rule or order, twenty-five cents 
[($.25)]. For entering every judgment, fifty cents [($.50)]. For swearing and entering every jury, 
fifty cents [($.50)]. For search of a record of twelve months’ standing, five cents [($.05)]. For enter- 
ing an appeal to [a] superior court, twenty-five cents [($.25)]. For every writ of attachment, one 
dollar [($1.00)]. For administering every oath, five cents [($.05)]. For copies of records and papers, 
for every one hundred words, ten cents [($.10)]. For producing any record of the court under any 
rule or order, twenty-five cents [($.25)]. For taking and entering of record every acknowledgment of 
a sheriff’s deed, fifty cents [($.50)]. For certificate and seal, fifty cents [($.50)]. For a venire to sum- 
mon a jury, fifty cents [($.50)]. For every execution, one dollar [($1.00)]. 


Present status. — Superseded by 34-6-40 NMSA 1978. 


Sec. 4. 


Clerks of the several courts of this territory possessing criminal jurisdiction shall be entitled 
to the following fees in criminal cases: for every indictment by a grand jury, fifty cents [($.50)]. 
For venire to summon grand or petit jury, fifty cents [($.50)]. For issuing and filing every writ of 
capias or attachment, one dollar [($1.00)]. For taking and entering recognizance of every prisoner, 
twenty-five cents [($.25)]. For every issue of fact joined, twenty-five cents [($.25)]. For every con- 
tinuance of a cause, twenty-five cents [($.25)]. For every subpoena, twenty-five cents [($.25)]. For 
commission to take depositions, fifty cents [($.50)]. For entering a judgment on a plea of guilty, 
fifty cents [($.50)]. For swearing and entering each grand jury, fifty cents [($.50)]. For swearing 
and entering each petit jury and delivering a copy to each party, fifty cents [($.50)]. For judgment 
on any issue of law or fact, twenty-five cents [($.25)]. For entering an appeal to superior court, 
twenty-five cents [($.25)]. For taking recognizance of such appeal, twenty-five cents [($.25)]. For 
copies of papers and records, for every one hundred words, ten cents [($.10)]. For administering 
each oath, five cents [($.05)]. For each certificate and seal, fifty cents [($.50)]. For issuing execu- 
tion, one dollar [($1.00)]. 


Present status. — Superseded by 13-12-4 NMSA 1978. 


Sec. 5. 


Clerks of the superior court shall receive the following fees: for every writ, one dollar [($1.00)]. 
For taking bond and issuing supersedeas, one dollar [($1.00)]. For supersedeas alone, fifty cents 
[(($.50)]. For filing transcript and docketing a case, fifty cents [($.50)]. For filing assignment or 
joinder of error, twenty-five cents [($.25)]. For recording the opinion of the court when acquired 
[required] so to do, for every one hundred words, ten cents [($.10)]. For copies of the same with 
certificates, for every one hundred words, ten cents [($.10)]. For certified copies of counsel’s briefs, 
for every one hundred words, ten cents [($.10)]. For retaxing any bill of costs to be paid by the clerk 
whose bill is retaxed, one dollar [($1.00)]. For every other service to be performed by said clerks, 
they shall be allowed the same fees that are allowed to clerks of the circuit court for similar ser- 
vices. 


Present status. — Superseded by 34-2-5 NMSA 1978. 
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Sec. 6. 


Sheriffs shall be allowed the following fees for their services: for serving every citation or sum- 
mons for each default, one dollar [($1.00)]. For every writ of capias or attachment for each defen- 
dant, one dollar [($1.00)}. For taking and returning every bond required by law, fifty cents [($.50)]. 
For levying every execution, one dollar [($1.00)]. For making, executing and delivering every sher- 
iff’s deed, to be paid for by the purchaser, two dollars [($2.00)]. For every return of non est inven- 
tus on summons or citation, fifty cents [($.50)]. For a return of nulla bona or execution, fifty cents 
[($.50)]. For executing a special summons for a jury, one dollar [($1.00)]. For summoning a jury in 
any other case, fifty cents [($.50)]. For summoning each witness, fifty cents [($.50)]. For serving ev- 
ery order or rule of court, fifty cents [($.50)]. For attending each court per day, one dollar and fifty 
cents [($1.50)]. For calling each action, party or jury, twelve and one-quarter cents [($.125)]. For 
calling each witness, five cents [($.05)]. For serving and returning each writ of capias in a criminal 
case, for each defendant, one dollar [($1.00)]. For serving a writ of attachment, for each person in a 
criminal [case], one dollar [($1.00)]. For serving each writ of execution in a criminal case, one dol- 
lar [($1.00)]. For every return of non est inventus or nulla bona on an execution in a criminal case, 
fifty cents [($.50)|. For summoning a grand jury, five dollars [($5.00)]. For committing any person 
to jail in any case, one dollar [($1.00)]. For furnishing [a] prisoner with board for each day, twenty- 
five cents [($.25)]. For executing every death warrant, fifteen dollars [($15.00)]. For commission for 
receiving and paying moneys on execution, where land or goods have been levied on, advertised 
and sold, three and one-half percent on the first two hundred dollars [($200)], and two percent on 
all sums above that amount; and one-half of such commission when the money has been paid with- 
out a levy, or where the land or goods levied on have not been sold. 

The party at whose application any writ, execution, subpoena or other process is issued from the 
superior court, shall cause the same to be returned without fee, unless the court shall for special 
reasons order the personal attendance of the sheriff; in which case he shall be allowed for each 
mile going and returning from the courthouse in the county in which he resides, to the place of the 
sitting of the superior court, five cents [($.05)] per mile. 

Every court shall allow the sheriff and other officers reasonable compensation for conducting 
prisoners from one county to another, or for keeping the same in custody before they are commit- 
ted to jail; which costs shall be taxed as other costs in criminal proceedings, 

Witnesses shall be allowed fees for services in all cases as follows: for attending any court, 
referee, clerk or commission within the county where the witness resides, for each day, fifty cents 
[(($.50)]. For attendance as aforesaid out of the county for each day; one dollar [($1.00)]. For each 
mile of travel in going to, and returning from the place of trial, five cents [($.05)]. 


Present status. — Superseded by 4-41-16 to 4-41- 
18, 4-44-19, 4-44-20, 38-6-4 and 38-6-5 NMSA 1978. 


Sec. 7. 


Alcaldes shall be allowed fees for their services as follows: for every summons, twenty-five cents 
[(($.25)]. For every subpoena, twenty-five cents [($.25)]. For every attachment, fifty cents [($.50)]. 
For every judgment, twenty-five cents [($.25)]. For every execution, twenty-five cents [($.25)]. For 
administering each oath, five cents [($.05)]. For every order for a jury, twenty-five cents [($.25)]. 
For taking acknowledgment to a deed or power of attorney, twenty-five cents [($.25)]. For mak- 
ing certified copies in appeals, for every 100 words, ten cents [($.10)]. For writ of habeas corpus, 
one dollar and fifty cents [($1.50)]. For certifying depositions, twenty-five cents [($.25)]. For writ- 
ing depositions, for every 100 words, ten cents [($.10)]. For issuing a warrant in a criminal case, 
twenty-five cents [($.25)]. For swearing a jury, twenty-five cents [($.25)]. For taking each recogni- 
zance, twenty-five cents [($.25)]. 


Present status. — Superseded by 35-6-1 NMSA 1978. 
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Sec. 8. 


Constables shall be allowed the following fees for their services: for serving a warrant in a 
criminal case for each defendant, fifty cents [($.50)]. For serving summons or notice in a ‘civil 
case, twenty-five cents [($.25)]. For summoning each juror, seventy-five cents [($.75)]. For taking a 
criminal to jail, seventy-five cents [($.75)]. For serving every execution, twenty-five cents [($.25)]. 
For taking a debtor to jail, seventy-five cents [($.75)]. For taking every bond required by law to be 
taken by him, twenty-five cents [($.25)]. For summoning each witness, twenty-five cents [($.25)]. 
For serving writ of attachment, fifty cents [($.50)]. For collecting and paying over to the plaintiff on 
all sums collected, three percent. 


Present status. — No present counterpart. 


Sec. 9. 


Every prefect shall be allowed for his services two hundred dollars [($200)] a year, to be paid out of 
the treasury of the United States, and two dollars [($2.00)] a day for every day he may be necessarily 
employed in the discharge of his duties, to be paid out of the county treasury. 


Present status. — Superseded by 4-44-4 to 4-44-12 
and 4-44-14 NMSA 1978, 


Guardians 
Sec. 1. 


In all cases not otherwise provided for by law, the father, while living, and after his death, and 
when there shall be no lawful father, then the mother, if living, shall be the natural guardian of 
the children, and have the custody and care of their persons, education and estates, and when such 
estate is not denied [derived] from the parent acting as guardian, such parent shall give security 
and account as other guardians. 


Compiler’s notes. — The original Kearny Code car- Present status. — Superseded by 32-1-1, 1953 Comp., 
ried the word “Section” preceding only the first section of which was repealed by Laws 1975, ch. 257, § 9-101. For 
each subdivision and did not use the abbreviation “Sec.” present provisions on guardians of minors, and of their 


preceding the numbers for the remaining sections. property generally, see 45-5-201 to 45-5-212 and 45-5-401 
to 45-5-432 NMSA 1978. 


Sec. 2. 


If a minor have no parents living, or if the parents be: adjudged according to law incompetent or 
unfit for the duties of guardian, the prefects in their respective counties, shall appoint guardians 
to such minors. | 


Present status. — For present provisions relating 45-5-207 NMSA 1978. As to appointment of conservator 
to appointment of guardian of minor, see 45-5-201 to of property of minor, see 45-5-404 to 45-5-413 NMSA 1978. 
Sec. 3. 


Every appointment of guardian shall specify whether it be of the person, or of the person and 
estate, 


Present status. — For present provisions relating 45-5-207 NMSA 1978. As to appointment of conservator 
to appointment of guardian of minor, see 45-5-201 to of property of minor, see 45-5-404 to 45-5-413 NMSA 1978. 
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Sec. 4. 


All guardians of the estate of any minor and all guardians and curators, appointed by law, shall, 
before entering upon the duties of such, give bond with security, to be approved by the prefect by 
whom they are appointed, to the territory of New Mexico, for the use of the minors respectively, in 
double the value of the estate, or interests to be committed to their care, conditioned for the faith- 
ful discharge of their duties according to law. 


Present status. — For bond given by conservator of 
property of minor, see 45-5-411 NMSA 1978. 


Sec. 5. 


Guardians and curators shall put the money of minors entrusted to their care, to interest upon 
mortgage to be approved by the prefect, or they may, with leave of the prefect, and the assent of 
their securities, retain the money in their hands, paying interest therefor, but if no person be found 
to take the money on interest, and the guardian and curator should not choose to retain the same 
paying interest, then they shall be liable for the principal alone, until the same can be put to inter- 
est. 


Present status. — For present provisions regarding duties of conservator of minor’s property, see 45-5-417 to 
powers and duties of guardian of minor, see 45-5-209 45-5-429 NMSA 1978. 
NMSA 1978. For present provisions governing powers and 


Sec. 6. 


Guardians and curators may put the money of minors entrusted to their care, in all sums under 
five hundred dollars [($500)], to interest upon any sufficient security, to be approved by the prefect. - 


Present status. — For present provisions regarding duties of conservator of minor’s property, see 45-5-417 to 
powers and duties of guardian of minor, see 45-5-209 45-5-429 NMSA 1978. 
NMSA 1978. For present provisions governing powers and 


Sec. 7. 


Guardians and curators shall make annual settlements with the court of the prefect, in which 
their proceedings shall be, beginning at the first term after the beginning of a year from their ap- 
pointments or admission respectively, and at each corresponding annual term as near as may be 
until their final settlement, and in such settlements guardians having the care and education of 
the minors, shall make a’statement on oath of the application of all moneys directed by the court 
to be applied by them to the education of their wards. Guardians and curators neglecting or refus- 
ing to make such settlements or statements on oath herein required, shall be liable to be attached 
and imprisoned until he [they] make such settlements and statements, the court first making a 
rule on them respectively, to show cause why they should not be so proceeded against. 


Present status. — For duty of guardian of minor to re- of conservator of minor’s estate to file an accounting, see 
port on the condition of his ward and the ward’s estate on 45-5-419 NMSA 1978. 
court order so to do, see 45-5-209 NMSA 1978. As to duty 
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Habeas Corpus 
Sec. 1. 


Every person detained in custody, charged with a criminal offense, or otherwise, may have a writ 
of habeas corpus, by application by. petition verified by affidavit of the person in custody, or some 
other competent person, to any judge, prefect or two alcaldes. 


Compiler’s notes, — The original Kearny Code car- Present status. — Superseded by 44-1-1 and 44-1-2 
ried the word “Section” preceding only the first section of NMSA 1978. 
each subdivision and did not use the abbreviation “Sec.” 
preceding the numbers for the remaining sections. 


Sec. 2. 


The petition shall state in substance, by whom the party for whom [the] relief is prayed, is im- 
prisoned or restrained of his liberty, and the place where, and the true cause thereof, to the best of 
the knowledge and belief of the party. 


Present status. — Superseded by 44-1-5 NMSA 1978. 


Sec. 3. 


The jailer or person having the custody of the petitioner, shall forthwith be commanded by the 
officer to whom application is made, by a writ under his hand to have the petitioner together with 
the cause of his detention before the court, judge, prefect or alcaldes issuing the writ. 


Present status. — Superseded by 44-1-6 and 44-1-10 
NMSA 1978, 


Sec. 4. 


The proper officer shall proceed to hear all evidence for the prosecution and against it, and to 
determine the cause in a summary manner. 


Present status. — Superseded by 44-1-14 NMSA 1978. 


Sec. 5. 


Parties to whom bail has been denied, or who were unable to give bail, may have this writ for the 
purpose of being released on giving bail as required by law. 


Present status. — Superseded by 44-1-23 NMSA 1978. 


Sec. 6. 


If the offices [officer] trying the same shall deem the party innocent, he shall release him, but if 
he thinks him guilty, he shall demand [remand] him or bail him according to the circumstances of 
the case. 


Present status. — Superseded by 44-1-15 to 44-1-20 
NMSA 1978. 
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Jails and Jailers 


Sec. 1. 


There shall be kept and maintained in good and sufficient condition and repair, a common jail 
in each county within this territory, to be located at the ning seat of justice for such county, 
and at the expense of said county. 


Compiler’s notes, — The original Kearny Code car- each subdivision and did not use the abbreviation “Sec.” 
ried the word “Section” preceding only the first section of preceding the numbers for the remaining sections. 
Present status. — No present counterpart. 


Sec. 2. 


The sheriff of each county in this territory shall have the custody, rule, keeping and charge of the 
jail within his county, and of all prisoners in such jail. 


Present status. — Superseded by 33-3-1 NMSA 1978. 


Sec. 3. 


It shall be the duty of the sheriffs to receive from constables and other officers all persons who 
shall be apprehended by each constable or other officers for offenses against this territory, or who 
shall be committed to such jail by any competent authority. 


Present status. — No present counterpart. 


Sec. 4. 


When any person is confined in jail on civil process and money or property of the person in 
prison cannot be found sufficient to pay for his maintenance, the plaintiff at whose suit the per- 
son may be imprisoned shall pay for his maintenance, at the rate of twenty-five cents [($.25)] 
per day, to be paid to the sheriff or jailer, to furnish said prisoner with provision [provisions] 
to the full amount thereof. In case the said plaintiff shall refuse to pay the money as aforesaid, 
and shall be in arrear|s] two weeks, the sheriff may discharge the prisoner and recover the 
same from the said plaintiff in the same manner as other debts. 


Present status. — No present counterpart. 


Sec. 5. 


Whenever any sheriff of any county of this territory shall have any person in his custody either 
on civil or criminal process, and there shall happen to be [no] jail, or the jail of the county shall 
be insufficient, it shall be lawful for such sheriff to commit such person to the nearest jail of some 
other county, and it is hereby made the duty of the sheriff of said county to receive such person so 
committed as aforesaid, and him or them safely keep subject to the order or orders of the circuit 
judge for the county from whence said person was brought, 


Present status. — Superseded by 33-3-14, 33-83-15 and 
33-3-18 NMSA 1978. 
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Jurors 
Sec. 1. 


The clerk of each circuit court shall issue an order at least thirty days before each term of said 
court, to the sheriff, commanding him to summon eighteen good men to serve as grand jurors, at 
the next term of said court, who shall be citizens of the county, over twenty-one years of age, house- 
holders and freeholders, and subject to no legal disability. 


Compiler’s notes. — The original Kearny Code car- Present status. — Superseded by 31-6-1 and 38-5-10 
ried the word “Section” preceding only the first section of NMSA 1978, 
each subdivision and did not use the abbreviation “Sec.” 
preceding the numbers for the remaining sections. 


Sec. 2. 


Each grand juror shall be summoned at least six days before the first day of the term of the 
court. 


Present status. — Superseded by 31-6-1 and 38-5-10 
NMSA 1978. 


Sec. 3. 


There shall be not less than fifteen grand jurors sworn, and if that number fail to attend, the 
court shall order the sheriff to summon of the bystanders enough others to make up that number. 


Present status. — Superseded by 31-6-1 and 38-5-10 
NMSA 1978. 


Sec. 4. 


The clerk shall issue subpoenas for, and the sheriff shall summon all witnesses who are required 
by the grand jury. 


Present status. — Superseded by 31-6-12 NMSA 1978, 


Sec. 5. 


The court shall select and have sworn some competent member of the grand jury as foreman, 
who shall swear all witnesses coming before them. 


Present status. — Superseded by 31-6-2 NMSA 1978. 


Sec. 6. 


The circuit attorney shall attend on the grand jury, and conduct all investigations, and prepare 
all indictments directed by the foreman. 


Present status. — Superseded by 31-6-7 NMSA 1978. 


Sec. 7. 


If any witness shall fail or refuse to appear before the grand jury, or give evidence before them, 
the court shall imprison or otherwise punish him for contempt. 
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Present status. — No present counterpart. But see 31- 
6-12 NMSA 1978. 


Sec. 8. 


No grand juror shall disclose any evidence given before the grand jury, nor the name of any wit- 
ness who appeared before them, nor that any indictment has been found, nor been [how] any mem- 
ber of the grand jury voted on any question, nor what was said by any juror, except when lawfully 
required to testify in relation thereto. 


Present status. — No present counterpart. But see 31- 
6-4 and 31-6-6 NMSA 1978. 


Sec. 9. 


In every case wherein a petit jury may be required, the sheriff shall summon twelve free male 
citizens of the territory, residents of the county, over the age of twenty-one years, and under no 
legal disability; no person of kin to either party, or who has formed or expressed an opinion, in any 
case, and no witness can be a petit juror. 


Present status. — Superseded by 38-5-10 to 38-5-12 
NMSA 1978. 


Sec. 10. 


Every person summoned to attend and failing, without a good excuse, shall be fined by the court 
in its discretion not exceeding five dollars [($5.00)). 


Present status. — Superseded by 38-5-10 NMSA 1978. 


Sec..11. 


In all civil suits each party may object to three jurors peremptorily. 


Present status. — Superseded by 38-5-14 NMSA 1978. 


Laws 
Sec. l. 


All laws heretofore in force in this territory, which are not repugnant to, or inconsistent with the 
constitution of the United States and the laws thereof, or the statute laws in force for the time be- 
ing, shall be the rule of action and decision in this territory. 


Compiler’s notes. — The original Kearny Code car- Present status. — Superseded by N.M. Const., art. 
ried the word “Section” preceding only the first section of XXII, § 4. 
each subdivision and did not use the abbreviation “Sec.” 
preceding the numbers for the remaining sections. 


Sec. 2. 


All acts of the general assembly of this territory shall take effect at the end of ninety days after 
the passage thereof, except where it is otherwise specially provided. 


Present status. — Superseded by N.M. Const., art. 
IV, § 23. 
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Sec. 3. 


When any person, party or subject matter is described or referred to, by words imparting the 
singular number, or the masculine gender, several matters, and persons, females as well as males, 
and bodies corporate as well as individuals shall be taken to be included. 


Present status. — Superseded by 12-2A-3 and 12-2A-5 
NMSA 1978. 


Practice at Law in Civil Suits 
Sec. 1. 


All actions brought in the circuit court shall be commenced by petition, which shall contain a 
plain statement of the names of the parties, the cause of action and the relief sought; it shall be 
sworn to before the clerk of the circuit court, by the plaintiff or his agent, and filed in the office of 
the clerk. 


* 


Compiler’s notes. — The original Kearny Code carried Present status. — For provisions covering the initia- 
the word “Section” preceding only the first section of each tion of a civil action by complaint, and the form thereof, 
subdivision and did not use the abbreviation “Sec.” preceding see Rules 3, 8, 10 and 11 N.M.R. Civ. P. 


the numbers for the remaining sections. - 


Sec. 2. 


Upon any such petition being filed as aforesaid the clerk, except where it is otherwise specially 
provided, shall issue a citation for the opposite party. 


. | 


Present status. — As to service of process in civil ac- 
tions, see Rule 4, N.M.R. Civ. P. 


Sec. 3. 


The citation when issued shall be endorsed upon or annexed to the petition, or a copy thereof, 
shall be delivered together with the writ to the officer having execution thereof. 


Present status. — As to service of process in civil ac- 
tions, see Rule 4, N.M.R. Civ. P. 


Sec. 4. 


Suits instituted by citation shall be brought in the county in which the defendant resides, or in 
the county in which the plaintiff resides, and the defendant may be found; in cases where the de- 
fendant is a resident of this territory such suit may be commenced in any county. 


Present status. — Superseded by 38-3-1 and 38-3-2 
NMSA 1978. 


Sec. 5. 


A citation shall be executed either by reading the petition and writ to the defendant, or second, 
by delivering to him a copy of the petition and writ, or third by leaving a copy of the petition and 
writ at his usual place of abode, with some member of the family over the age of fifteen years. 


Present status. — Superseded by Rule 4, N.M.R. Civ. P. 
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Sec. 6. 


In all cases where the defendant shall refuse to hear such writ and petition read, or to receive a 
copy thereof, the offer of the officer to read the same or to deliver a copy thereof and such refusal, 
shall be a sufficient service of such writ. ) 


Present status. — Superseded by Rule 4, N.M.R. Civ. P. 


Sec. 7. 


Any creditor whose demand amounts to fifty dollars [($50.00)] or more, may sue out a writ of 
capias in the circuit court by filing an affidavit stating that the defendant is justly indebted to him 
after allowing all setoffs, in a sum specified in the affidavit, and on what account, that the affiant has 
reason to believe, and does believe, that the defendant is about to abscond from the territory, so as to 
endanger the collection of his debt, and by also filling [filing] a bond as is required in attachments. 


Present status. — Repealed by Laws 1899, ch. 80, § 5. 


a 


Sec. 8. 


Creditors whose demands amount to less than fifty dollars [($50.00)], may sue their debtors 
before alcaldes, by writs of capias subject to the same rules as are prescribed in the preceding [sec- 
tion], concerning such writs. 


Present status. — Repealed by Laws 1899, ch. 80, § 5. 


Sec. 9. 


A writ of capias shall be served by taking the body of the defendant and retaining the same in 
custody until discharged by due course of law, but the defendant shall be discharged at any time by 
giving bond and security to the sheriff or constable that he will render himself in custody to abide 
the judgment, order or decree of the court. ° 


Present status. — Repealed by Laws 1899, ch. 80, § 5. 


Sec. 10. 


The defendant may at the return term of the writ, deny the truth of the affidavit by answer 
without oath, and the same proceedings shall be had thereon as in case [cases] of attachment. 


Present status. — Repealed by Laws 1899, ch. 80, § 5. 


Sec. 11. 


If the petition and writ shall be served ten days before the first day of the next term of said 
court, the defendant shall, on or before the second day of said term, file his legal exceptions to said 
petition, if any he have, which exceptions shall be determined by the judge in a summary manner. 


Present status. — Repealed by Laws 1899, ch. 80, § 5. 


Sec. 12. 


If the exceptions be overruled, the defendant shall forthwith file his answer under oath, fully 
admitting or denying or confessing and avoiding, every material part of said petition. 


Present status. — Repealed by Laws 1899, ch. 80, § 5. 
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Sec. 13. 


If no such exceptions be filed, the defendant shall file such answer on or before the second day 
of said term. 


Present status. — Repealed by Laws 1899, ch. 80, § 5. 


Sec. 14. 


All subsequent pleadings shall be filed under oath, and in such time as the court shall prescribe. 


Present status. — Repealed by Laws 1899, ch. 80, § 5. 


Sec. 15. 


All causes. shall be tried at the next return term of the writ, unless continued for good cause. 
Every cause may be continued by a court upon application of either party verified by affidavit, 
showing good cause for such continuance. 


Present status. — As to assignment of cases for trial, 
see Rule 40, N.M.R. Civ. P. 


Sec. 16. 


All appeals from inferior tribunals to the prefects or circuit courts shall be tried anew in said 
courts on their merits, as if no trial had been had below. 


Present status. — Superseded by 39-3-1 NMSA 1978. 


Sec. 17. 


The courts may from time to time appoint interpreters and translators, to interpret the testi- 
mony of witnesses, and to translate any writing necessary to be translated in such courts or cause 
[causes] therein, who shall receive therefor the compensation and mileage allowed to witnesses, 
and twenty-five cents [($.25)] for every hundred words translated. 


Present status. — Partially compiled as 34-1-7 NMSA 
1978, 


Practice of Law in Criminal Cases 
Sec. 1. 


Whenever complaint shall be made to any judge, prefect or alcalde, that a criminal offense has 
been committed, it shall be his duty to examine the complainant, and any witness [witnesses] who 
may be introduced by him, under oath; if it appear on such examination that any crime has been 
committed, the magistrate shall issue a warrant commanding the sheriff or other officer, forthwith 
to take the accused, and bring him before such magistrate to be dealt with according to law; war- 
rants issued by a judge may be executed in any part of the territory, and warrants issued by any 
other magistrate, may be executed in any part of the county where such officer resides. 


Compiler’s notes. — The original Kearny Code car- each subdivision and did not use the abbreviation “Sec.” 
ried the word “Section” preceding only the first section of preceding the numbers for the remaining sections. 
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Present status. — Compiled as 41-1-1, 1953 Comp., - of summons or warrant, see 31-1-4 NMSA 1978 and Rules 
which was repealed by Laws 1972, ch. 71, § 4. For present 13 and 14 N.M.R. Crim. P. 
provisions on docketing of criminal actions and issuance 


Sec. 2. 


Whenever any person who shall have committed any criminal offense, in any county, shall escape 
into any other, any magistrate within the county in which such offense [offender] may be found, 
may issue his warrant for his apprehension, or may endorse a warrant, which has been issued by 
a magistrate in the county from which the criminal escaped and have him apprehended thereon, 
and sent before some magistrate of the county in which the offense was committed, for trial. 


Present status. — Compiled as 41-1-5, 1953 Comp., 
which was repealed by Laws 1972, ch. 71, § 18. 


Sec. 3. 


If the offense be an assault, battery or affray, or gaiming [gaming], or the disturbance of a reli- 
gious congregation, the prisoner shall be taken before some alcalde, and punished in a summary 
manner; the trial of all such offenses shall be by a jury of twelve competent men, who if they find 
the defendant guilty, shall assess the fine to be paid by him, which shall be not less than one dollar 
[(($1.00)], nor more than fifty dollars [($50.00)]. 


Present status. — For present provisions governing 1978. For authorized sentences upon conviction of misde- 
jurisdiction of magistrate court, see 35-3-4 NMSA 1978. meanor, see 31-19-1 NMSA 1978. 
As to jury in magistrate court, see 35-8-1 to 35-8-4 NMSA 


Sec. 4. 


In all other cases of crimes the prisoner may be taken before any magistrate authorized to is- 
sue a warrant, who shall proceed as soon as may be to examine the complainant and witnesses for 
the prosecution, on oath, [and] in the presence of the prisoner, with regard to the offense; after the 
examination of the witnesses for the prosecution, the witnesses for the defense shall be sworn and 
examined. 


Present status. — For rule regarding preliminary 
hearing, see Rule 20, N.M.R. Crim. P. 


Sec. 5. 


While any witness for or against the prisoner is under examination, the magistrate may exclude 
all witnesses who have not been examined, and may cause the witnesses to be kept apart, and 
prevented from conversing with one another until they have all been examined. 


Present status. — Compiled as ‘41-3-9, 1953 Comp., 
which was repealed by Laws 1972, ch. 71, § 18. 


Sec. 6. 


If upon the examination of the whole matter it appears to the magistrate that no offense has 
been committed by any person, or that there is no probable cause for charging the prisoner there- 
with, he shall discharge him; but if it appear that an offense has been committed, and that there 
is probable cause to believe the prisoner guilty thereof, the magistrate shall, by recognizance, sum- 
mon the prosecutor and all material witnesses against the prisoner to appear and testify before 
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the court, having cognizance of such offense on the first day of the next term thereof, and not de- 
part from such court without leave. 


Present status. — Compiled as 41-3-12, 1953 Comp., N.M.R. Crim. P. As to requiring bail of a witness, see 31- 
which was repealed by Laws 1972, ch. 71, § 18. For pres- 38-7 NMSA 1978 and Rule 25, N.M.R. Crim. P. 
ent rule regarding preliminary hearing, see Rule 20, 


Sec. 7. 


If the offense be bailable, and the prisoner offer sufficient securities, a recognizance shall be 
taken with such securities for his appearance before the court having cognizance thereof, on the 
first day of the next term thereof, and not to depart from such court without leave. 


Present status. — Compiled as 41-3-13, 1953 Comp., provisions on bail, see 31-3-1 to 31-3-9 NMSA 1978 and 
which was repealed by Laws 1972, ch. 71, § 18. For present Rules 22 to 24, N.M.R. Crim. P. 


Sec. 8. 


If the offense be not bailable, or sufficient bail be not offered, the prisoner shall be committed to 
jail, there to remain until he be discharged by due course of law. 


Present status. — Compiled as 41-3-14, 1953 Comp., provisions on bail, see 31-3-1 to 31-3-9 NMSA 1978 and 
which was repealed by Laws 1972, ch. 71, § 18. For present Rules 22 to 24, N.M.R. Crim. P. 


Sec. 9. 


All examinations and recognizances taken in pursuance of the provisions of this law shall be certified 
by the magistrate taking the same, and delivered to the clerk of the court in which the officer is cogni- 
zable, on or before the first day of the next term thereof, except where the prisoner is committed to jail, 
the examination of the witnesses for or against him duly certified, shall according to [accompany] the 
warrant of commitment, and be delivered therewith to the jailer. 


Present status. — Superseded by 41-3-15, 1953 Comp., 
which was repealed by Laws 1972, ch. 71, § 18. 


Sec. 10. 


All criminal officers [offenses] except those cognizable before alcaldes and prefects shall be pre- 
ferred by indictment of grand jury. 


Present status. — Superseded by N.M. Const., art. 
II, § 14. 


Sec. 11. 


No indictment can be found without the concurrence of at least twelve grand jurors; when so 
found and not otherwise, the foreman of the grand jury shall certify under his hand that such in- 
dictment is a true bill. 


Present status. — Superseded by 31-6-10 NMSA 1978 
and Rule 5, N.M.R. Crim. P. 
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Sec. 12. 


Indictments found, and presentments made by a grand jury, shall be presented by their foreman 
in their presence, and shall be then filed and remain as records of such courts. 


Present status. — No present counterpart. But see 31- 
6-2 and 31-6-5 NMSA 1978. 


Sec. 13. 


All trials of criminal officers [offenses] shall be had in the county in which they were commit- 
ted; provided, when an offense shall be committed on the boundary of two counties, or within five 
hundred yards of such boundary, or where the persons committing the offense shall be on one 
side, and the injury be done on the other side of the boundary, a trial may be had in either of such 
counties; provided further, that if any mortal wound shall be given, or any poison shall be admin- 
istered, or any means shall be employed in one county by which any human being shall be killed, 
who shall die thereof in another county, the trial of such offense may be had in either county; 
provided also, that if any such wound or mortal injury shall have been inflicted in another state 
on any human being, who shall die thereof in the territory, a trial for such offense may be had in | 
the county in which the death happened. 


Present status. — Superseded by 30-1-14 NMSA 1978. 


Sec. 14. 


A warrant may be issued for the arrest of the defendant indicted by the court in which such 
indictment may have been found, or by the clerk or judge thereof, or by any judge of the superior 
court, and by no other officers, and may be directed to, and executed in any county in this territory. 


Present status. — Compiled as 41-1-4, 1953 Comp., provision on issuance of warrant and statewide service 


which was repealed by Laws 1972, ch. 71, § 7. For present thereof, see 31-1-4 NMSA 1978. 
Sec. 15. 


Where the indictment is for a bailable offense, the defendant may be let to bail by the court in 
which such indictment is pending, or if such court be not setting [sitting], by the judge thereof, or 
by the prefect, or any two alcaldes of the county in which the indictment is pending, and by no 
other officers. 


Present status. — Compiled as 41-4-7, 1953 Comp., provisions on bail, see 31-3-1 to 31-3-9 NMSA 1978 and 
which was repealed by Laws 1972, ch. 71, § 18. For present Rules 22 to 24, N.M.R. Crim: P. 
Sec. 16. 


Whenever any person shall be let to bail, the officer taking the recognizance shall immediately 
file the same with the clerk of the court in which such offense is cognizable. 


Present status. — Superseded by 41-4-18, 1953 For present provisions on bail, see 31-3-1 to 31-3-9 NMSA 
Comp., which was repealed by Laws 1972, ch. 71, § 18. 1978 and Rules 22 to 24, N.M.R. Crim. P. 
Sec. 17. 


All indictments shall be tried at the first term at which the defendant appears, unless continued 
for good cause. 
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Present status. — Compiled as 41-11-4, 1953 Comp., rule on time limits for commencement of trial, see Rule 87, 
which was repealed by Laws 1972, ch. 71, § 18. For present N.M.R. Crim. P. 
Sec. 18. 


The defendant in every indictment for a criminal offense shall be entitled to a peremptory chal- 
lenge of jurors, as follows: 

A. if the offense charged be punishable with death, to the number of twelve; 

B. if punishable with fine and imprisonment, or stripes, to the number of eight; 

C. in [all] cases not punishable by death, or stripes, to the number of five and no more. 


Present status. — For present rule on challenges to 
jurors, see Rule 39, N.M.R, Crim. P. 


Sec. 19. 


The prosecutor shall have a peremptory challenge of three jurors, and no more. 


Present status. — For present rule on challenges to 
jurors, see Rule 39, N.M.R. Crim. P. 


Sec. 20. 


A list of the jurors summoned shall be given to the defendant in all capital cases forty-eight 
hours before the trial, and in all other cases before the jury is sworn, if required. 


Present status. — For present rule on challenges to 
jurors, see Rule 39, N.M.R. Crim. P. 


Sec. 21. 


If any person indicted for any offense, and committed to prison, shall [not] be brought to trial before 
the end of the second term of the court which shall be held after the finding of such indictment, he 
shall be entitled to his discharge, unless the delay happened on his apprehension. 


Present status. — For present rule on effect of noncom- 
pliance with time limits, see Rule 37, N.M.R. Crim. P. 


Sec. 22. 


All issues of fact in a criminal case shall be tried by a jury, who shall assess the punishment in 
their verdict, and the court shall render a judgment accordingly. 


Present status. — For criminal defendant’s right 
to jury trial, see N.M. Const., art. II, § 14 and Rule 38, 
N.M.R. Crim. P. 

Sec. 23. 


In all cases of final judgment rendered upon any indictment an appeal to the superior court 
shall be allowed, if applied for during the term at which such judgment is rendered. 


Present status. — For appeals from the district covering time for appeal, see Rule 202, N.M.R. App. P. 
court in criminal cases, see 39-3-3 NMSA 1978. For rule (Crim.), 
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§ 24 KEARNY CODE § 29 


Sec. 24. 


No such appeal shall stay the execution of such judgment unless the circuit court shall be of 
opinion that there is probable cause for such appeal, or so much doubt as to render it expedient to 
take the judgment of the superior court thereof, and shall make an order expressly directing that 
such appeal shall operate, as a stay of proceedings. 


Present status. — Superseded by 31-11-1 NMSA 1978. © 


Sec. 25. 


If the defendant, in the judgment so ordered to be stayed, shall be in custody, it shall be the duty 
of the sheriff to keep the defendant in custody without executing the sentence which may have 
been passed, to abide such judgment as may be rendered upon the appeal. 


Present status. — Superseded by 31-11-1 NMSA 1978. 


Sec. 26. 


In all cases where an appeal is prosecuted from a judgment in a criminal cause, except where 
the defendant is under sentence of death, or imprisonment for life, the court which is autho- 
rized to order a stay of proceedings under the preceding provision, may admit the defendant 
to bail upon a recognizance with sufficient securities to be approved by such court, conditioned 
that the defendant shall appear in the superior court at the next term thereof, to receive the 
judgment on the appeal, and abide its division [decision], render himself in execution and obey 
every order and judgment which may be made in the premises. 


Present status. — Superseded by 31-11-1 NMSA 1978. 


Sec. 27. 


The territory shall be allowed on [an] appeal in criminal cases, only in the cases, and under the 
circumstances mentioned in the next succeeding section. 


Present status. — For present provisions on appeal by 
state in criminal proceedings, see 39-3-3 NMSA 1978. 


Sec. 28. 


When any indictment is quashed or adjudged insufficient on demurrer, or judgment is arrested, 
the circuit court may cause the defendant to be committed or recognized to answer another indict- 
ment, or an appeal to the superior court shall be granted if the prosecuting attorney desire it. 


Present status. — For present provisions on appeal by 
state in criminal proceedings, see 39-3-38 NMSA 1978, 


Sec, 29. 


If an appeal be granted, the circuit court shall order the defendant to be committed or recog- 
nized, and the commitment or recognizance shall be to the same effect as when the defendant 
himself is the defendant [appellant]. 


Present status. — Superseded by 31-11-2 NMSA 1978, 
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§ 30 REGISTER OF LANDS ea 


Sec. 30. 


When an appeal shall be taken which operates as a stay of proceedings, it shall be the duty of 
the clerk of the circuit court to make out transcript of the record in the cause, and certify and re- 
turn the same to the officer [office] of the clerk of the superior court without delay. 


Present status. — No present counterpart. For pres- to appellate court, see Rules 206 to 209, N.M.R. App. P. 
ent provisions regarding transmission of transcript (Crim.). 
Sec. 31. 


When the appeal does not operate as a stay of proceedings, such transcript shall be made out, 
ratified and returned on the application of the appellant. 


Present status. — No present counterpart. For pres- to appellate court, see Rules 206 to 209, N.M.R. App. P. 
ent provisions regarding transmission of transcript (Crim.). 
Sec. 32. 


No assignment of error, or joinder in error, upon any appeal in any criminal case shall be re- 
quired. 


Present status. — Repealed by Laws 1917, ch. 43, § 60. 


Sec. 33. 


When an appeal is taken by the party indicted, of [if] the superior court affirm the judgment of 
the circuit court, it shall direct the sentence pronounced to be executed, and the same shall be ex- 
ecuted accordingly; if the judgment be reversed, the superior court shall direct a new trial, or that 
the defendant be absolutely discharged, according to the circumstances of the case. 


Present status. — Superseded by 31-11-3 NMSA 1978. 


Sec. 34. 


When the appeal has been taken by the territory, if the judgment of the circuit court be affirmed, 
the party shall be discharged; if received [reversed], the superior court shall direct the circuit court 
to enter up judgment upon the verdict rendered, or when no judgment has been rendered, to pro- 
ceed to trial on the indictment. 


Present status. — Superseded by 31-11-4 NMSA 1978. 


Sec. 35. 


The circuit court to which any criminal cause shall be rendered for a new trial, shall proceed 
thereon in the same manner as if said cause has [had] not been rendered to the superior court. 


Present status. — Superseded by 31-11-5 NMSA 1978. 


Register of Lands 


Sec. 1. 


An office called the office of the register of lands [is] established which shall be kept at the city 
of Santa Fe. 
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§ 2 KEARNY CODE §6 


Compiler’s notes. — The original Kearny Code car- each subdivision and did not use the abbreviation “Sec.” 
ried the word “Section” preceding only the first section of preceding the numbers for the remaining sections. 
Present status, — Repudiated by Act of July 14, 1851. 


Sec. 2. 


Until otherwise directed by law, the duties of said office shall be discharged by the secretary of 
the territory. 


Present status. — Repudiated by Act of July 14, 1851. 


Sec. 3. 


The register shall procure for the use of his office large well-bound books, wherein shall be re- 
corded, in a fair legible hand, all instruments of writing herein required to be recorded. 


Present status. — Repudiated by Act of July 14, 1851. 


Sec. 4. . 


It shall be the duty of the register of lands to record all papers and documents of and concern- 
ing lands and tenements situated in this territory, which were issued by the Spanish or Mexican 
governments, remaining in the archives of the secretary of the territory, of [or] which were in any 
of the officers [offices] of the department of New Mexico under the Mexican government. 


Present status. — Repudiated by Act of July 14, 1851. 


Sec. 5. 


Every person claiming lands in this territory, by virtue of any Spanish or Mexican grant, may 
deliver to the register of lands a notice in writing stating the nature and extent of his claim, and 
shall also at the same time deliver to the register of lands, for the purpose of being recorded, the 
grant, order of survey, deed [of] conveyance or other written evidence of his claims, and the same 
shall be recorded by the register, for which the party shall pay him twelve and one-half cents 
[(($.125)] per hundred words contained in such written evidence of the claims. 


Present status. — Repudiated by Act of July 14, 1851. 


Sec. 6. 


When there is no written evidence of the claim, the claimant may take evidence in writing, be- 
fore some officer having authority to administer oaths showing the nature and extent of his claim, 
how much of the land claimed has been actually cultivated and inhabited by himself and those 
under whom he claims, and for what length of time; and also.as to any grant, deed or conveyance 
relating to said land having ever existed, or any record thereof having ever been made, and as to 
the loss or destruction of the same, and how and when such loss and destruction happened. If any 
person shall neglect to deliver such evidence and notice of his claim.as prescribed in this and the 
preceding section, within five years from the first day of next January such claim shall be void. 


Present status. — Repudiated by Act of July 14, 1851. 
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Sec. 7. 


The register of lands shall communicate to the governor, or either house of the general assem- 
bly, such information relating to his office as may be called for by them respectively; he shall also 
transmit to the commissioner of the general land office at the city of Washington, once a year, be- 
ginning on the first day of January, 1848, a fair abstract of all lands claimed as aforesaid, for which 
services he shall be paid ten cents [($.10)] per hundred words contained in the said abstract, by 
the United States. ; 


Present status. — Repudiated by Act of July 14, 1851. 


Sec. 8. 


The register of lands shall procure, keep and use a seal of office, and shall furnish every person 
desiring it, a certified copy of any record or paper in his office authenticated by such seal, and shall 
receive for said copy at the rate of ten cents [($.10)] for every hundred words contained in it, and 
one dollar [($1.00)] for the certificate and seal, to be paid by the applicant. 


Present status. — Repudiated by Act of July 14, 1851, 


Sec. 9. 


The register of lands shall faithfully keep all records, books, papers and effects committed to his 
care, and shall not permit any book or paper to be taken out of his office unless the same be called 
for by the governor, the general assembly or the constituted authorities of the United States. 


Present status. — Repudiated by Act of July 14, 1851. 


Sec. 10. 


Nothing contained in the fifth and sixth articles of this law shall be taken to include infants, 
married women, persons of unsound mind, nor those without the government of the United States, 
while such disabilities continue. 


Present status. — Repudiated by Act of July 14, 1851. 


Sec. 11. 


For every willful neglect of duty or willful violation of law [laws] in his office, the register of 
lands may be indicted and upon conviction shall be removed from office and fined not exceeding 
one thousand dollars [($1,000)]. 


Present status. — Repudiated by Act of July 14, 1851. 


Records and Seals 
Sec. 1. 


The superior and circuit courts and the court of the prefect shall procure and keep a seal with 
such emblems and devices as the court shall think proper. 


Compiler’s notes. — - The original Kearny Code carried Present status, — Compiled as 34-7-3 NMSA 1978. 
the word “Section” preceding only the first section of each But see 34-2-38 and 34-6-25 NMSA 1978, 
subdivision and did not use the abbreviation “Sec.” preceding 
the numbers for the remaining sections, 
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§ 2 KEARNY CODE § 2 


Sec. 2. 


The impression of the seal of any court by stamp shall be a bate iaes ia stb in all cases 8 where 
sealing shall be pees 


Present status. — No present counterpart. 


Sec. 3. 


When no seal is provided, the clerk may use his private seal for the authentication of any record, 
process or proceeding required by law to be authenticated by the seal of his office. 


Present status. — No present counterpart. 


Sec. 4 | 
All of said courts shall keep just and faithful records of the proceedings in English and Spanish. 


Present status. — No present counterpart. 


Sec. 5. 


Every alcalde shall keep a docket in which he shall enter: 

A. the titles of all causes commenced: before him; 

B. the time when the first process was issued against the defendant, and the particular nature 
thereof; 

C. the time when the parties appear before him; 

D. every adjournment, stating at whose request and at what time; 

E. the time when the trial was had; 

F. the verdict of the jury; 

G. the judgment rendered by the alcalde, and the time of rendering the same; 

H. the time of issuing execution, and the name of the officer to whom it was delivered; 

I. the fact of an appeal being allowed. 


Present status. — No present counterpart. But see docketing of peice. the entry of written Monee and 
Rules 3, 29 and 37 N.M.R. Civ. P. (Magis. Cts.), and Rules the docketing of appeals. 
32, 40 N.M.R. Crim. P. (Magis. Cts.), for provisions on the 


Revenue 


Sec. 1. 


No person shall directly or indirectly sell any spirituous liquors or wine, without a license as a 
grocer or dramshop keeper. 


Compiler’s notes. — - The original Kearny Code car- each subdivision and did not use the abbreviation “Sec.” 
ried the word “Section” preceding only the first section of | preceding the numbers for the remaining sections. 
‘ Present status. — Superseded by 60-10-1 NMSA 1978. 


Sec. 2 


No person shall deal as a merchant without a license first obtained according to law. 


Present status. — Superseded by 7-22-1 NMSA 1978. 
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§3 REVENUE 89 
Sec. 3. 
No person shall deal as a peddler without a license. 


Present status. — No present counterpart. 


Sec. 4. 


No person shall keep, or permit to be used and kept, any billiard table without a license. 


Present status. — No present counterpart. 


Sec. 5. 


No person shall carry on the business of distilling liquors from wheat, corn or any grain, nor 
shall under any pretense keep such distillery, or suffer or permit any spirituous liquor to be made 
or distilled from wheat, corn or any other grain on his or her account, or suffer or permit any such 
liquor to be made or distilled from wheat, corn or any other grain on [in] any still belonging to him 
or her, or under his or her control, without a license. 


Present status. — Superseded by 60-10-1 NMSA 1978. 


Sec. 6. 


A dramshop keeper is a person permitted by law to sell wine or spirituous liquors in a less quan- 
tity than one quart to be drank at the place of sale. 


Present status. — No present counterpart. 


Sec. 7. 


A grocer is a person permitted as aforesaid, to sell goods, wines and merchandise, all kinds of 
dry goods excepted, and intoxicating liquors and wine, in a quantity not less than one quart, not to 
be drank at the place of sale. 


Present status. — No present counterpart. 


Sec. 8. 


A merchant is a person, permitted as aforesaid, to deal in selling goods, wares and merchandise, 
at any store, stand or place occupied for that purpose. 


Present status. — No present counterpart. 


Sec. 9. 


A peddler is a person, permitted as aforesaid, to deal in the selling of goods, wares and mer- 
chandise, other than of the growth, produce or manufacture of this territory, by going from place 
to place to sell the same, 


Present status, — No present counterpart. 
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§ 10 KEARNY CODE § 16 


Sec. 10. 


Upon every license to keep a billiard table, there shall be levied a tax for territorial purposes of 
thirty dollars [($30.00)] for each table, for every period of six months. 


Present status. — No present counterpart. 


Sec. 11. 


Upon every license to a grocer or dramshop keeper, there shall be levied a tax of not less 
than ten [($10.00)], nor more than fifty dollars [($50.00)], for every period of six months. 


Present status. — No present counterpart. 


Sec. 12. 


Upon every license to a merchant, there shall be levied as follows: where the amount of merchan- 
dise received for sale for the last six months preceding the granting of the license, does not exceed the 
sum of one thousand dollars [($1,000)], a tax of fifteen dollars [($15.00)] for every period of six months. 


Present status. — No present counterpart. 


Sec. 13. 


Where the amount of merchandise received as aforesaid exceeds in value one thousand dollars 
[(($1,000)], but is less than three thousand dollars [($3,000)], the sum of twenty dollars [($20.00)] 
for every period of six months. 


Present status. — No present counterpart. 


Sec. 14. 


Where the amount of merchandise received as aforesaid, is as much in value as three thousand 
dollars [($3,000)], but less than six thousand dollars [($6,000)], the sum of thirty dollars [($30.00)] 
for every period of six months. 


Present status. — No present counterpart. 


Sec. 15. 


Where the amount of merchandise received for sale as aforesaid, shall exceed in value six thou- 
sand dollars [($6,000)], a tax of forty dollars [($40.00)], for every period of six months. 


Present status. — No present counterpart. 


Sec. 16. 


Before any person shall receive a license as a grocer or as a merchant, he shall deliver to the 
collector of the proper county an aggregate statement in writing, of the amount of all goods, wares 
and merchandise (except such as are the growth, produce or manufacture of this territory), re- 
ceived at his grocery, store, shop, stand or warehouse for sale, for the last six months preceding the 
application for such license; such statement shall be signed and sworn to by the person making 
application for such license, or some credible person for him. 


Present status. — No present counterpart. 
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§17 REVENUE § 22 


Sec. 17. 


There shall be levied on all peddlers’ licenses, a territorial tax of the following rates: 
A. if the peddler travel and carry his goods on foot, five dollars [($5.00)] for every period of 
six months; 
B. if on one or more beasts of burden, five dollars [($5.00)] for every horse or beast of burden, 
for every period of six months; 
C. if in a cart or other land [hand] carriage, eight dollars [($8.00)] for every period of six 
months. . 


Present status. — No present counterpart. 


Sec. 18. 


The several prefects are empowered to levy such sums as may be necessary annually to defray 
the expenses of their respective counties, by a tax upon all property and licenses made taxable by 
law for territorial purposes; but the county tax shall in no case exceed the territorial tax on the 
same subjects of taxation more than one hundred percent for the same time. 


Present status. — As to board of county commission- 1978. For general scheme of taxation, see Chapter 7 
ers’ authority to levy property tax, see 4-38-17 NMSA NMSA 1978. 
Sec. 19. 


There shall be levied on all distillers’ licenses, twenty-five dollars [($25.00)] for each still he 
[they] may use for every period of six months. 


Present status. — Superseded by 60-7-6 NMSA 1978. 


Sec. 20. 


There shall be levied on all goods, wares and merchandise as contained in the statements re- 
quired to be made by the sixteenth section of this law, an ad valorem tax of one-fourth of one per- 
cent. 


Present status. — No present counterpart. 


Sec. 21. 


The clerk of the prefect shall issue as many blank licenses for billiard tables, dramshops, grocer- 
ies, merchants, peddlers and distilleries as the prefect may direct. Such clerk shall deliver to the 
collector of his county all licenses so issued, and charge him therewith, in a book to be kept for that 


purpose. 


Present status. — No present counterpart. 


Sec. 22. 


Each collector at each regular term of the court of the prefect of his county shall return: 

A, all blank licenses not granted by him; 

B. a list of licenses granted by him, and not before accounted for, showing the names of per- 
'gons to whom granted, the amount of taxes collected on each and the commencement and termina- 
tion of each license granted by him; 
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C. the aggregate statements of the amount of merchandise sworn to and delivered to him, 
by the person or persons to whom license was granted. 


Present status. — No present counterpart. 


Sec. 23. 


The prefect, at each regular term of his court shall settle and adjust the account of collector of 
licenses delivered to him under the provisions of this law, giving him credit for all blank licenses 
returned, and charging him with all licenses not returned, according to the aggregate statements 
required to be returned by the third subdivision of the next preceding section [section 22 C]. 


Present status. — No present counterpart. 


Sec. 24. 


If the collector shall fail to return a number of such aggregate statements corresponding in 
numbers with the licenses not returned, the prefect shall for each license not returned, charge him 
in such settlement the sum of two hundred dollars [($200)]. 


Present status. — No present counterpart. 


Sec. 25. 


The prefect on ascertaining the amount received by the collector for licenses and taxes for which 
he shall become chargeable under this law, shall cause his clerk at each term to certify to the audi- 
tor of public accounts the amount so charged against the collector of this county. 


Present status. — No present counterpart. 


Sec. 26. ) 


No license granted in virtue of this law shall authorize any person to carry on the business au- 
thorized by such license in any other county than the one in which the license was granted, nor at 
more than one place in the proper county at the same time, nor for a longer period than six months. 


Present status. — No present counterpart. 


Sec. 27. 


At the time of granting a license the sheriff shall collect in addition to the sums aforesaid, the 
sum of fifty cents [($.50)], the clerk’s fee. 


Present status. — No present counterpart. 


Sec. 28. 


Every collector shall receive as a full compensation for his services for collecting the revenue, 
two per centum upon all sums so collected. 


Present status. —-,No present counterpart. 
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Sec. 29. 


Every collector of the revenue, having made settlement according to law of county revenue by 
him collected or received, shall forthwith pay the amount found due from him into the county 
treasury, and the clerk of the prefect shall give him a receipt therefor under the seal of the court. 


Present status. — No present counterpart. 


Sec. 30. 


Every collector shall annually on or before the first Monday in December, pay into the territorial 
treasury, the whole amount of revenue with which he may stand charged, deducting his commis- 
sion; and the treasurer shall give him duplicate receipts for the amount paid; one of which shall be 
deposited with the auditor within five days after its date. 


Present status. — For present scheme of taxation, see for receipts of property taxes by county treasurer, see 
Chapter 7 NMSA 1978. For collection of and accounting 7-38-42 and 7-38-43 NMSA 1978. 


Sec. 31. 


Every collector who shall fail to make payment of the amount due from him, in the time and 
manner prescribed in the preceding sections, shall forfeit two and a half percent per month on the 
amount wrongfully withheld, to be computed from the time the amount ought to have been paid, 
until actual payment. 


Present status. — No present counterpart. 


Sec. 32. 


When any person shall be found keeping a billiard table, dramshop, grocery, distillery or vend- 
ing goods as a merchant or peddler, contrary to the provisions of this law, every sheriff, collector, 
coroner and constable shall, and any other person may, give information thereof to the prefect of 
the county without delay. 

The prefect shall issue his warrant directed to the sheriff or the constable of the county, and 
cause the offender to be arrested and brought before him, and shall determine the offense in a 
summary manner and assess the punishment, which shall be not more than five hundred dollars 
[($500)] nor less than fifty dollars [($50.00)]. 


Present status. — Superseded by 7-22-7 NMSA 1978. 


Sec. 33. 


Appeals may be taken from all such judgments of the prefects to the circuit court, but no such 
appeal shall be allowed unless it be taken on the day of trial. 


Present status. — No present counterpart. 
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Sheriffs 
Sec. 1. 


The governor shall appoint some suitable person as sheriff in every county in this territory, who 
shall hold his office for two years, and until his successor be appointed and qualified. 


Compiler’s notes. — The original Kearny Code car- each subdivision and did not use the abbreviation “Sec.” 
ried the word “Section” preceding only the first section of preceding the numbers for the remaining sections. 
Present status, — Superseded by 4-41-1 NMSA 1978. 


Sec. 2. 


Every sheriff shall within fifteen days after he receives such appointment, give bond to the 
territory in a sum not less than one thousand [($1,000)] nor more than fifty thousand dollars 
[($50,000)], conditioned for the faithful discharge of his duties, with securities, to be approved by 
the circuit judge, which bond shall be filed in the office of the clerk of the circuit court of the county 
of which he is sheriff. . . 


Present status. — Superseded by 10-1-13 NMSA 1978. 


Sec. 3. 


All process issued by the clerks of the circuit court, and by the clerks of the prefects, shall be 
directed to the sheriff of their respective counties, who shall execute such process according to law, 
and shall attend upon such courts during their sittings. 


Present status. — Superseded by 4-41-13 NMSA 1978. 


Sec. 4. 


The sheriff shall be conservator of the peace within his county, shall suppress assaults and bat- 
teries, and apprehend and commit to jail all felons and traitors, and cause all offenders to keep 
the peace, and to appear at the next term of court and answer such charges as may be preferred 
against them. 


Present status. — Compiled as 4-41-2 NMSA 1978. 


Sec. 5. 


If any sheriff shall detain any money collected by him, by virtue of his office, after the same shall 
have been demanded, he shall be removed from his office by the circuit court, on motion founded 
on charges exhibited; a notice of the motion and a copy of the charges shall be served on him, at 
least ten days before the day on which the motion is made. 


Present status. — Superseded by 10-4-1 and 10-4-2 
NMSA 1978. 


Sec. 6. 


A jury may be summoned to try [determine] the truth of the charges if they are denied, or the 
whole may be submitted to the determination of the court at the option of the accused. 


Present status. — Superseded by 10-4-12 NMSA 1978. 
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§7 TREASURY DEPARTMENT § 4 


Sec. 7. 


The sheriff of each county shall be ex-officio collector of his county and shall before entering 
on his duties as such collector, enter into a bond to the territory, to be approved by the prefect, in 
a sum at least double the amount of the revenue to be collected by him, conditioned that he will 
faithfully collect and pay over all the revenue for the two ensuing years, and that he will faithfully 
perform all the duties of the collector according to law, and shall render an account to the prefect 
at his November court in each year, and pay over to the county treasurer whatever may be due the 
county and the territorial treasurer, whatever may be due to the territory, in one month after such 
settlement, and on a failure to do so, he may be removed from office in like manner as the sheriff. 


Present status. — Superseded by 4-43-3 NMSA 1978. © 


Treasury Department 
Sec. 1. 


The territorial treasurer and the auditor shall keep their offices at the seat of government; they 
shall be commissioned by the governor, and shall, before entering on the discharge of their duties 
respectively, execute and deliver to the governor a bond to the territory in a sum of at least three 
thousand dollars [($3,000)], to be approved by the governor, conditioned for the faithful discharge of 
the duties required, or Shieh may be required of them by law. 


Compiler’s notes. — The original Kearny Code car- each subdivision and did not use the abbreviation “Sec.” 
ried the word “Section” preceding only the first section of preceding the numbers for the remaining sections. 
Present status. — Superseded by 8-6-1 NMSA 1978. 


Sec. 2 


The governor shall indorse on the bond his approval thereof stating the time of his approval, and 
deliver the same to the secretary, who shall record and keep the same in his office. 


Present status. — Superseded by 8-6-1 NMSA 1978. ' 


Sec. 3. 


The auditor of public accounts shall audit, adjust and settle all claims against the territory, pay- 
able out of the treasury; he shall draw all warrants on the treasury for money; he shall express in 
the body of every warrant the particular fund appropriated by law out of which the same is to be 
paid; audit, settle and adjust the accounts of all collectors of revenue, and other holders of public 
money [moneys] who are required by law to pay the same into the public treasury; keep an account 
between the territory and the territorial treasury [treasurer]; report to the general assembly at 
the commencement of each regular session, a full and detailed estimate of the revenues and ex- 
penditures for the two succeeding years, and a tabular statement showing separately the whole 
amount of each appropriation of money made by law, the amount paid under the same and the 
balance unexpended. 


Present status. — No present counterpart. 


Sec. 4. 


All collectors of revenues and others bound by law to pay money directly into the treasury, 
shall exhibit their accounts and vouchers to the auditor on or before the first Monday in Decem- 
ber of each year to be audited, adjusted and settled, and every such officer shall be allowed five 
cents [($.05)] for every mile they may necessarily travel in going to the seat of government, and 
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returning to their residences, for the purpose of settling with the auditor, and paying the revenue 
into the territorial treasury. 


Present status. — No present counterpart. 


Sec. 5. 


The auditor whenever he may think it necessary to the proper settlement of any account, may 
examine the parties, witnesses and others, on oath or affirmation, touching any matter material to 
be known in the settlement of such account [accounts], and for the purpose may issue subpoenas 
and compel witnesses to attend before him and give evidence in the same manner, and the same 
means as are allowed to courts of law. 


Present status. — Superseded by 6-2-1 NMSA 1978. 


Sec. 6. 


The treasurer shall receive and keep all moneys of the territory, except where [when] otherwise 
specially provided, disburse the public money [moneys] upon warrants drawn upon the treasury 
according to law, and not otherwise, keep a just, true and comprehensive account of all moneys 
received and disbursed, render his accounts to the auditor quarterly, or oftener if required, [and] 
report to each house of the general assembly within ten days after the commencement of each 
regular session, a detailed statement of the condition of the treasury. 


Present status. — Superseded by 8-6-3 NMSA 1978. 


Sec. 7. 


The treasurer shall grant duplicate receipts under the seal of his office, for all sums of money 
which shall be paid into the treasury, and the person receiving the same shall deposit one with the 
auditor, who shall credit such person accordingly and charge the treasurer. 


Present status. — Superseded by 8-6-3 NMSA 1978. 


Sec. 8. 


If the auditor or treasurer shall willfully neglect or refuse to perform any duty enjoined by law, 
or shall be guilty of any oppression or extortion in the performance of any legal duty, he shall 
forfeit to the territory any sum not exceeding one thousand dollars [($1,000)], to be recovered by 
indictment. 


Present status. — Superseded by 8-6-6 and 8-6-7 
NMSA 1978. 


Sec. 9. 


The prefect of each county shall appoint a treasurer therefor; and when a vacancy occurs in the 
office, shall fill the same. 


Present status. — Superseded by 4-43-1 NMSA 1978, 
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Sec. 10. 


So soon as he is appointed, the treasurer shall enter into a bond to the county in such sum, and 
with such securities, residents of the county, as shall be approved by the prefect conditioned for the 
faithful performance of the duties of his office. 


Present status. — Compiled as part of 4-43-2 NMSA present provisions on bond of county treasurer, see 10-1- 
1978, prior to the 1967 amendment of that section. For — 18 NMSA 1978. 


Sec. 11. 


He shall keep a just account of all moneys received, and disbursed, and regular district [ab- 
stracts] of all warrants drawn on the treasury [treasurer] and paid; he shall make duplicate re- 
ceipts in favor of the proper person for money thereto pertaining, ready for inspection of the pre- 
fect at all times. © 


Present status. — Compiled as part of 4-43-2 NMSA 
1978. 


Sec. 12. 


As often and in such manner as may be required by the prefect, he shall furnish an account of 
the receipts and expenditures of the county. 


Present status. — Superseded by 4-38-27 NMSA 1978. 


Sec. 13. 


He shall at least once in every year settle his accounts with the prefect and at the close of the 
term for which he was appointed, the prefect shall immediately proceed to ascertain by actual ex- 
amination and count the amount of balances and funds in the hands of such treasurer, and to what 
particular fund it belongs. If any county treasurer [should die], his executor or administrator shall 
immediately settle his accounts as treasurer with the prefect, and deliver to his successor in office 
all things pertaining thereto. 


Present status. — Superseded by 4-43-4 and 10-17-4 
NMSA 1978, 


Sec. 14. 


All collectors, sheriffs, clerks, constables and other persons chargeable with moneys belonging to 
any county, shall render their accounts to and settle with the court of the prefect at the stated term 
thereof, pay into the county treasury any balance which may be due the county, take duplicate re- 
ceipts therefor and deposit one of the same with the clerk of the prefect within five days thereafter. 


Present status. — Superseded by 7-38-42, 7-38-43 and 
10-17-4 NMSA 1978. 


Sec. 15. 


It shall be the duty of the clerk of the prefect to keep regular accounts between the treasurer 
and the county, to keep just accounts between the county and all persons chargeable with money 
payable into the county treasury, or who may become entitled to receive pay therefrom. To file 
and preserve in his office all accounts, vouchers, and other papers pertaining to the settlement of 
any account to which the county shall be a party, to issue warrants on the treasury for all moneys 
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ordered to be paid by the prefect, keep an abstract thereof, present the same to the court of the 
prefect at every regular term thereof, balance and exhibit the accounts kept by him, so often as 
required by the prefect, and keep his books and papers ready at all times to be inspected by the 
prefect. 


Present status. — Superseded by 4-40-4 to 4-40-6 
NMSA 1978. 


Sec. 16. 


It shall be the duty of all clerks to keep just accounts of all fines, penalties and forfeitures, and 
judgments rendered, imposed or accruing in favor of any county, or of the territory, ready at all 
times for the inspection of the judge of their respective courts. 


Present status. — No present counterpart. But see 34- 
1-6, 34-6-33 NMSA 1978. 


Sec. 17. 


It shall be the duty of the circuit court and the court of the prefect at each term thereof to settle 
with the sheriff of the county for which such courts are holden, for all money by them received, 
or which they ought to have collected for the use of their respective counties, or the territory, and 


have not before accounted for; they shall cause their clerks to make out a list of all sums charge- - 


able to said sheriffs and payable to the counties or territory, specifying on what account or cause, 
the same to be certified to the clerk of the prefect, or the auditor of the territory, as the case may 
require. 


Present status. — Superseded by 10-17-4 and 31-12-2 
NMSA 1978. 


Sec. 18. 


It shall be the duty of each alcalde, at each term of the court of the prefect to make out a list of 
all fines by him imposed to the use of the county, stating the name of the officer who has or ought 
to have collected the same, which he shall certify and deliver to the clerk of the prefect who shall 
charge the same accordingly. 


Present status. — No present counterpart. 


Sec. 19. 


Every sheriff, collector, clerk, constable or other person chargeable with money belonging to any 
county, who shall fail to pay the same into the county treasury, without delay, shall forfeit two and 
a half percent per month, on the amount wrongfully withheld, to be computed from the time the 
amount ought to have been paid until actual payment. 


Present status. — No present counterpart. 


Sec. 20. 


No sheriff, collector, constable, clerk or deputy thereof, shall be eligible to the office of county 
treasurer, 


Present status. — Compiled as 15-42-2, 1953 Comp., 
which was repealed by Laws 1977, ch. 11, § 1. 
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Sec. 21. 


Each prefect shall have power to admit [audit] and adjust, and settle all accounts to which his 
county shall be a party, to order payment out of the county treasury of any sum of money found due 
by the county and to allow the clerk and [the] treasurer of the county for their respective services 
under this law, such compensation as he may deem just and reasonable. 


Present status. — Superseded by 4-38-16 NMSA 1978. 


Water Courses, Stock Marks, etc. 
Sec. 1. 


The laws heretofore in force concerning water courses, stock marks and brands, horses, inclo- 
sures, commons and arbitrations shall continue in force except so much of said laws as require the 
ayuntamientos of the different villages to regulate these subjects, which duties and powers are 
transferred to and enjoined upon alcaldes and prefects of the several counties. 


Present status. — No present counterpart. 


Witnesses 
Sec. 1. 


In all cases where witnesses are required in any cause pending in any court having a clerk, 
such clerk, and in all other cases the person holding the court, shall issue a subpoena for such wit- 
nesses, stating the day and place, when and where the witnesses are to appear. 


9 


Compiler’s notes, — The original Kearny Code car- each subdivision and did not use the abbreviation “Sec.” 
ried the word “Section” preceding only the first section of preceding the numbers for the remaining sections. 
Present status. — Compiled as 38-6-1 NMSA 1978. 


Sec. 2. 


Such subpoena shall contain the names of all witnesses for whom a summons is required by the 
same party at the same time in the same cause, and who reside in the same county, and may be 
served in any county in this territory in the same manner as a citation or a summons for a defen- 
dant. 


Present status. — Compiled as 38-6-2 NMSA 1978. 


Sec. 3. 


A witness summoned in any cause pending in any court, and failing to attend may be compelled 
to appear by writ of attachment against his body, which may be served in any county in this ter- 
ritory. 


Present status. — Compiled as 38-6-3 NMSA 1978. 


Done at the government house in the city of Santa Fe, in the territory of New Mexico, by Briga- 
dier General Stephen W. Kearny, by virtue of the authority conferred upon him by the government 
of the United States. 

S. W. KEARNY, 

Brig. Gen., U.S.A. 

September 22nd, A.D., 1846. 
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Treaty of Peace 
Between the 
United States and Mexico 


Executed at the city of Guadalupe Hidalgo, February 2, 1848. 
Ratification exchanged at Queretaro, May 30, 1848. Proclamation made 
July 4, 1848. 


(See Statutes at Large, Vol. 9, pp. 922-943) 


In the Name of Almighty God: 

The United States of America and the united Mexican states, animated by a sincere desire to 
put an end to the calamities of the war which unhappily exists between the two republics, and to 
establish upon a solid basis relations of peace and friendship, which shall confer reciprocal ben- 
efits upon the citizens of both, and assure the concord, harmony and mutual confidence wherein 
the two people should live, as good neighbors, have for that purpose appointed their respective 
plenipotentiaries - that is to say, the president of the United States has appointed Nicholas P. 
Trist, a citizen of the United States, and the president of the Mexican republic has appointed Don 
Luis Gonzaga Cuevas, Don Bernardo Couto and Don Miguel Atristain, citizens of the said republic, 
who, after a reciprocal communication of their respective full powers, have, under the protection of 
Almighty God, the Author of Peace, arranged, agreed upon and. signed the following: 


Treaty of Peace, Friendship, Limits and Settlement Between the 
United States of America and the Mexican Republic 


ARTICLE I 
FIRM AND UNIVERSAL PEACE TO PREVAIL 
There shall be firm and universal peace between the United States of America and the Mexican 


republic, and between their respective countries, territories, cities, towns and people, without ex- 
ception of places or persons, 


Cross references. — For provision that rights under 
treaty shall be preserved, see N.M. Const., art. II, § 5. 

For establishment of holiday recognizing Treaty of Gua- 
dalupe Hidalgo, see 12-5-10 NMSA 1978. 

Compiler’s notes. — The captions appearing below 
the article and numbers throughout this treaty were in- 
serted by the compiler. 


ANNOTATIONS 


Indians Mexican citizens at date of treaty. — Ifthe 
republic of Mexico has never passed any act taking away 


from the Pueblo Indians their rights of citizenship, then 
at the date of this treaty the Indian race, in the Span- 
ish sense of the term, were as much and fully citizens of 
the republic of Mexico as Huropeans or Africans. United 
States v. Lucero, 1 N.M. 422 (1869). 

All vestiges of self-governmental power were not 
abolished in Indian tribes by this treaty. Merrion v. Jica- 
rilla Apache Tribe, 617 F.2d 537 (10th Cir, 1980), aff’d, 455 
US, 180, 102 S. Ct. 894, 71 L. Ed. 2d 21 (1982). 


ARTICLE II | 
CONVENTION FOR PROVISIONAL SUSPENSION OF HOSTILITIES 


Immediately upon the signature of this treaty, a convention shall be entered into between a com- 
missioner or commissioners appointed by the general-in-chief of the forces of the United States, 
and such as may be appointed by the Mexican government, to the end that a provisional suspen- 
sion of hostilities shall take place, and that, in the places occupied by the said forces, constitutional 
order may be reestablished, as regards the political, administrative and judicial branches, so far as 
this shall be permitted by the circumstances of military occupation. 
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ARTICLE III 


CESSATION OF BLOCKADE; WITHDRAWAL OF TROOPS; DELIVERY 
UP OF CUSTOMHOUSES; ACCOUNTING FOR DUTIES COLLECTED 
AFTER RATIFICATION OF TREATY; EVACUATION OF CAPITAL 


Immediately upon the ratification of the present treaty by the government of the United States, 
orders shall be transmitted to the commanders of their land and naval forces, requiring the latter 
(provided this treaty shall then have been ratified by the government of the Mexican republic, 
and the ratifications exchanged) immediately to desist from blockading any Mexican ports; and 
requiring the former (under the same condition) to commence, at the earliest moment practicable, 
withdrawing all troops of the United States then in the interior of the Mexican republic, to points 
that shall be selected by common agreement, at a distance from the seaports not exceeding thirty 
leagues; and such evacuation of the interior of the republic shall be completed with the least pos- 
sible delay; the Mexican government hereby binding itself to afford every facility in its power for 
rendering the same convenient to the troops, on their march and in their new positions, and for 
promoting a good understanding between them and the inhabitants. In like manner orders shall 
be dispatched to the persons in charge of the customhouses at all ports occupied by the forces of 
the United States, requiring them (under the same condition) immediately to deliver possession 
of the same to the persons authorized by the Mexican government to receive it, together with all 
bonds and evidences of debt for duties on importations and on exportations, not yet fallen due. 
Moreover, a faithful and exact account shall be made out, showing the entire amount of all duties 
on imports and on exports, collected at such customhouses, or elsewhere in Mexico, by authority 
of the United States, from and after the day of the ratification of this treaty by the government 
of the Mexican republic; and also an account of the cost of collection; and such entire amount, 
deducting only the cost of collection, shall be delivered to the Mexican government, at the city of 
Mexico, within three months after the exchange of ratifications. 

The evacuation of the capital of the Mexican republic by the troops of the United States, in vir- 
tue of the above stipulation, shall be completed in one month after the orders there stipulated for 
shall have been received by the commander of said troops, or sooner if possible. 


ARTICLE IV 


RESTORATION OF CASTLES AND FORTS; FINAL EVACUATION OF 
MEXICAN TERRITORY; RESTORATION OF PRISONERS OF WAR 


Immediately after the exchange of ratifications of the present treaty, all castles, forts, territories, 
places and possessions, which have been taken or occupied by the forces of the United States dur- 
ing the present war, within the limits of the Mexican republic, as about to be established by the fol- 
lowing article, shall be definitely restored to the said republic, together with all the artillery, arms, 
apparatus of war, munitions and other public property, which were in the said castles and forts 
when captured, and which shall remain there at the time when this treaty shall be duly ratified 
by the government of the Mexican republic. To this end, immediately upon the signature of this 
treaty, orders shall be dispatched to the American officers commanding such castles and forts, se- 
curing against the removal or destruction of any such artillery, arms, apparatus of war, munitions 
or other public property. The city of Mexico, within the inner line of entrenchments surrounding 
the said city, is comprehended in the above stipulations, as regards the restoration of artillery, ap- 
paratus of war, etc. 

The final evacuation of the territory of the Mexican republic, by the forces of the United States, 
shall be completed in three months from the said exchange of ratifications, or sooner if possible: 
the Mexican government hereby engaging, as in the foregoing article, to use all means in its power 
for facilitating such evacuation, and rendering it convenient to the troops, and for promoting a 
good understanding between them and the inhabitants. 
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If, however, the ratification of this treaty by both parties should not take place in time to allow 
the embarkation of the troops of the United States to be completed before the commencement of 
the sickly season, at the Mexican ports on the gulf of Mexico, in such case a friendly arrangement 
shall be entered into between the general-in-chief of the said troops and the Mexican government, 
whereby healthy and otherwise suitable places, at a distance from the ports not exceeding thirty 
leagues, shall be designated for the residence of such troops as may not yet have embarked, until 
the return of the healthy season. And the space of time here referred to as comprehending the 
sickly season, shall be understood to extend from the first day of May to the first day of November. 

All prisoners of war taken on either side, on land or on sea, shall be restored as soon as practi- 
cable after the exchange of ratifications of this treaty. It is also agreed that if any Mexicans should 
now be held as captives by any savage tribe within the limits of the United States, as about to be 
established by the following article, the government of the said United States will exact the re- 
lease of such captives, and cause them to be restored to their country. 


ARTICLE V 
BOUNDARY BETWEEN UNITED STATES AND MEXICO 


The boundary line between the two republics shall commence in the gulf of Mexico, three leagues 
from land, opposite the mouth of the Rio Grande, otherwise called Rio Bravo del Norte, or opposite 
the mouth of its deepest branch, if it should have more than one branch emptying directly into the 
sea; from thence up the middle of that river, following the deepest channel, where it has more than 
one, to the point where it strikes the southern boundary of New Mexico; thence, westwardly, along 
the whole southern boundary of New Mexico (which runs north of the town called Paso) to its 
western termination; thence, northward, along the western line of New Mexico, until it intersects 
the first branch of the river Gila; (or if it should not intersect any branch of that river, then to the 
point on the said line nearest to such branch, and thence in a direct line to the same;) thence down 
the middle of the said branch and of the said river, until it empties into the Rio Colorado; thence 
across the Rio Colorado, following the division line between Upper and Lower California, to the 
Pacific ocean. 

The southern and western limits of New Mexico, mentioned in this article, are those laid down 
in the map entitled “Map of the United Mexican States, as organized and defined by various 
acts of the congress of said republic, and constructed according to the best authorities. Revised 
edition. Published at New York, in 1847, by J. Disturnell.” Of which map a copy is added to this 
treaty, bearing the signatures and seals of the undersigned plenipotentiaries. And, in order to 
preclude all difficulty in tracing upon the ground the limit separating Upper from Lower Califor- 
nia, it is agreed that the said limit shall consist of a straight line drawn from the middle of the 
Rio Gila, where it unites with the Colorado, to a point on the coast of the Pacific ocean distant 
one marine league due south of the southernmost point of the port of San Diego, according to the 
plan of said port made in the year 1782 by Don Juan Pantoja, second sailing-master of the Span- 
ish fleet, and published at Madrid in the year 1802, in the atlas to the voyage of the schooners 
Sutil and Mexicana, of which plan a copy is hereunto added, signed and sealed by the respective 
plenipotentiaries, 

In order to designate the boundary line with due precision, upon authoritative maps, and 
to establish upon the ground landmarks which shall show the limits of both republics, as de- 
scribed in the present article, the two governments shall each appoint a commissioner and a 
surveyor, who, before the expiration of one year from the date of the exchange of ratifications of 
this treaty, shall meet at the port of San Diego, and proceed to run and mark the said boundary 
in its whole course to the mouth of the Rio Bravo del Norte. They shall keep journals and make 
out plans of their operations; and the result agreed upon by them shall be deemed a part of this 
treaty, and shall have the same force as if it were inserted therein. The two governments will 
amicably agree regarding what may be necessary to these persons, and also as to their respec- 
tive escorts, should such be necessary. 


663 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


TREATY OF PEACE 


The boundary line established by'this article shall be religiously respected by each of the two 
republics, and no change shall ever be made therein, except by the express and free consent of both 
nations, lawfully given by the general government of each, in conformity with its own constitution. 


Cross references. — For further provisions on es- Convention for solution of problem of the Chamizal, 
tablishment of boundary between the United States and entered into force January 14, 1964, 15 U.S.T. 21, TLA.S, 
Mexico, see Gadsden treaty, art. I. 5515, 505 U.N.TS. 185. 

Compiler’s notes. — See also: “Act approving minute no, 228 of the international 

The Boundary Convention of November 12, 1884, 24 boundary and water commission concerning demarcation 
Stat. 1011 (1886), T.S, 1011. of new international boundary between United States 

The Boundary Convention with Mexico, March 1, 1889, and Mexico, entered into force October 28, 1967, 18 U.S.T, 
26 Stat. 1512 (1889), T.S, 232. 2836, T.I.A.S. 6372. 


Treaty terminating art. VIII of Gadsden treaty, entered 
into force December 21, 1937, 52 Stat. 1457, TS. 932. 


ARTICLE VI 


FREE PASSAGE OF VESSELS IN GULF OF CALIFORNIA 
AND COLORADO RIVER; AGREEMENT FOR CONSTRUCTION 
OF ROAD, CANAL OR RAILWAY ON BANKS OF RIVER GILA 


The vessels and citizens of the United States shall, in all time, have a free and uninterrupted 
passage by the gulf of California, and by the river Colorado below its confluence with the Gila, to 
and from their possessions situated north of the boundary line defined in the preceding article; it 
being understood that this passage is to be by navigating the gulf of California and the river Colo- 
rado, and not by land, without the express consent of the Mexican government. 

If, by the examinations which may be made, it should be ascertained to be practicable and ad- 
vantageous to construct a road, canal or railway, which should in whole or in part run upon the 
river Gila, or upon its right or its left bank, within the space of one marine league from either mar- 
gin of the river, the governments of both republics will form an agreement regarding its construc- 
tion, in order that it may serve equally for the use and advantage of both countries. 


Cross references, — For annulment of this article, see 
Gadsden treaty, art. IV. 


ARTICLE VII 


NAVIGATION OF RIVER GILA AND RIO BRAVO 
BELOW BOUNDARY LINE 


The river Gila, and the part of the Rio Bravo del Norte lying below the southern boundary of 
New Mexico, being, agreeably to the Fifth Article, divided in the middle between the two repub- 
lics, the navigation of the Gila and of the Bravo below said boundary shall be free and common 
to the vessels and citizens of both countries; and neither shall, without the consent of the other, 
construct any work that may impede or interrupt, in whole or in part, the exercise of this right; 
not even for the purpose of favoring new methods of navigation. Nor shall any tax or contribution, 
under any denomination or title, be levied upon vessels, or persons navigating the same, or upon 
merchandise or effects transported thereon, except in the case of landing upon one of their shores. 
If, for the purpose of making the said rivers navigable, or for maintaining them in such state, it 
should be necessary or advantageous to establish any tax or contribution, this shall not be done 
without the consent of both governments. 

The stipulations contained in the present article shall not impair the territorial rights of either 
republic within its established limits. 


Cross references, — For annulment of this article, ex- 
cept as to Rio Bravo del Norte, see Gadsden treaty, art. IV. 
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ARTICLE VIII 


RIGHTS OF MEXICANS ESTABLISHED IN TERRITORIES 
CEDED TO UNITED STATES 


Mexicans now established in territories previously belonging to Mexico, and which remain for 
the future within the limits of the United States, as defined by the present treaty, shall be free to 
continue where they now reside, or to remove at any time to the Mexican republic, retaining the 
property which they possess in the said territories, or disposing thereof, and removing the pro- 
ceeds wherever they please, without their being subjected, on this account, to any contribution, tax 
or charge whatever. 

Those who shall prefer to remain in the said territories, may either retain the title and rights 
of Mexican citizens, or acquire those of citizens of the United States. But they shall be under the 
obligation to make their election within one year from the date of the exchange of ratifications 
of this treaty; and those who shall remain in the said territories after the expiration of that year, 
without having declared their intention to retain the character of Mexicans, shall be considered 
to have elected to become citizens of the United States. 

In the said territories, property of every kind, now belonging to Mexicans not established there, 
shall be inviolably respected. The present owners, the heirs of these and all Mexicans who may 
hereafter acquire said property by contract, shall enjoy with respect to it guaranties equally ample 
as if the same belonged to citizens of the United States. 


Cross references. — As to free passage of vessels and II, CITIZENSHIP. 
citizens of United States through the Gulf of California to 


and from possessions north of boundary line, Maded Election of citizenship authorized. — This article 
treaty, Ter : a ahah Oatiant” set Dai ts gives Mexicans established in New Mexico the right to 


retain the title and rights of Mexican citizens, or acquire 
those of United States citizens; the election was required 
to be made within one year after exchange of ratifications 


For application of this article to territory ceded by Mex- 
ico by Gadsden treaty, see art. V thereof. 


ANNOTATIONS of treaty. United States v. Lucero, 1 N.M. 422 (1869). 

Method of election. — Military governor of the ter- 

I. GENERAL CONSIDERATION, ritory was authorized to issue the proclamation setting 

Il, CITIZENSHIP. forth the method of election by which Mexicans could re- 

III, PROPERTY RIGHTS. tain Mexican citizenship under this article. Carter v. Ter- 
A... IN GENERAL. ritory, 1 N.M. 317 (1869). 

B, LAND GRANTS. And effect thereof, — This article and article IX se- 

C, TAXATION. cure to all persons transferred to the jurisdiction of the 

United States the same rights of property as are enjoyed 

by all citizens of the United States, and to such persons as 

1 GENER ALONAIDERATION, should not elect within time specified to retain Mexican 

Law reviews. — For article, “New Mexico Water Law: citizenship, admission to the enjoyment of all the rights 
An Overview and Discussion of Current Issues,” see 22 of citizens of the United States according to the principles 
Nat. Res. J. 1045 (1982). of the constitution, United States v. Juan Santistevan, 1 

Meaning of article. — In this treaty the United States N.M. 583 (1874). 
pledged itself that property of every kind should be in- Election option not open to Indians. — The citizen- 
violably protected in the territories conveyed; this was ship election given Mexican residents of conquered terri- 
simply a declaration of international morals. Joseph v. Ca- tory in this article and article IX did not embrace Indians, 
tron, 13 N.M, 202, 81 P. 439 (1905). Tenorio v. Tenorio, 44 N.M., 89, 98 P.2d 838 (1940), 

By this article, Mexicans established in ceded territory Citizenship of Indians open question. — Upon 
were free to remain where they were or to remove to Mexi- termination of Spanish sovereignty, Pueblo Indians were 
can territory, retaining property possessed in ceded terri- given enlarged political and civil rights by Mexico, but it 
tory. Ainsa v. United States, 161 U.S. 208, 16 S. Ct. 544, 40 remains an open question whether they have become citi- 
L. Ed. 673 (1896). zens of the United States. United States v. Sandoval, 231 

Treaty does not contemplate administration of US. 28, 34S. Ct. 1,58 L. Ed, 107 (1913). 
public schools. Lopez Tijerina v. Henry, 48 F.R.D. 274 Pueblo Indians of New Mexico were citizens of 
(D.N.M. 1969), appeal dismissed, 398 U.S. 922, 90 S, Ct. Mexico at the time of this treaty and are citizens of New 
1718, 26 L. Ed. 2d 86 (1970). Mexico and of the United States, hold their lands with full 

Nor does it confer proprietary right to have Span- power of alienation and are subject to taxation by the ter- 
ish language and culture preserved and continued ritory. Territory v. Persons & Property Described in Delin- 
in the public schools at public expense. Lopez Tijerinav. | quent Tax List, 12 N.M. 139, 76 P, 307 (1904). 

Henry, 48 F.R.D. 274 (D.N.M. 1969), appeal dismissed, 398 Those inhabitants of this territory, commonly known 
US. 922, 90 S. Ct. 1718, 26 L. Ed. 2d 86 (1970), as “the Pueblo Indians,” were transferred with this terri- 

Gadsden treaty. — Article V of the Gadsden treaty tory by Mexico to the United States by this treaty, and ac- 

ratified this article. Carter v. Territory, 1 N.M. 317 (1859). cording to its terms have same relations to United States 


which they had to Mexico, where they were citizens, both 
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as regards their persons and property, at the time of the 
treaty. United States v. Juan Santistevan, 1 N.M. 583 
(1874). 

Pueblo Indians of New Mexico were, at date of this 
treaty, Mexican citizens, and were, by this article, made 
citizens of United States, inasmuch as not one of them 
elected “to retain the title and rights of Mexican citizens,” 
consequently their property rights were guaranteed by 
the treaty equally with those of other Mexican citizens of 
the territory, United States v. Lucero, 1 N.M. 422 (1869). 

Court did not consider it proper to withdraw 8,000 citi- 
zens of New Mexico, Pueblo Indians, from the operation of 


the laws, made to secure and maintain them in their lib- © 


erty and property, and consign their liberty and property 
to a system of laws and trade made for wandering savages 
and administered by the agents of the Indian department. 
United States v. Lucero, 1 N.M, 422 (1869). 


III]. PROPERTY RIGHTS. 
A. In General. 


Private property protected. — This article and ar- 
ticle IX provide for the protection of private property. The 
security of private property so stipulated is in accordance 
with the principles of public law as universally acknowl- 
edged by civilized nations. Chaves v. Whitney, 4 N.M. (Gild. 
E.W.S. ed.) 611, 16 P. 608 (1888). 

Duty to provide mode of protection with congress. 
— By this article and article V of the Gadsden treaty, the 
property of Mexicans, within the territory ceded to the 
United States, was to be “inviolably respected,” both as 
to them and their heirs and grantees; duty of providing 
mode of securing these rights, and of fulfilling obligations 
imposed upon United States by the treaties, belonged to 
political department of government; congress might either 
discharge that duty or delegate it to judicial department, 
United States v. Lucero, 1 N.M. 422 (1869), 

While private rights of property within territory ceded 
to United States by treaty were unaffected by the change 
in sovereignty, duty of providing mode of securing such 
rights and of fulfilling obligations imposed upon the 
United States in protecting them under its treaty obliga- 
tions belonged to congress, and congress was free to dis- 
charge the duty itself or to delegate it. Chadwick v. Camp- 
bell, 115 F.2d 401 (10th Cir, 1940). 

But citizens’ lands subject to eminent domain. 
— Lands of citizens of New Mexico, since the cession in 
this treaty, were subject to eminent domain under federal, 
state and territorial laws and were not exempt therefrom 
by virtue of this treaty. Albuquerque Land & Irrigation 
Co. v. Gutierrez, 10 N.M. 177, 61 P. 357 (1900), aff’d, 188 
US. 545, 23'S. Ct. 338, 47 L. Ed. 588 (1903). 

Water rights of Pueblo Indians, — The Pueblo Indi- 
ans, as “Mexicans not established there,” have a right to use 
all the water in the Tesuque and Nambelpojoaque stream 
system necessary for their domestic uses and to irrigate 
their lands, except for the land ownership and appurtenant 
water rights terminated by the operation of the federal 1924 
Pueblo Lands Act, Act of June’7, 1924, ch. 331, § 1 et seq. 
New Mexico ex rel, Reynolds v. Aamodt, 618 F. Supp. 993 
(D.N.M. 1985), 


B. Land Grants. 


Provision protecting Mexican or Spanish titles 
was inapplicable to inchoate rights. Grant v. Jara- 
millo, 6 N.M. 313, 28 P. 508 (1892). 

Claimants under confirmed Mexican grant and United 
States patent were entitled to enjoin claimants under sub- 
sequent and inchoate Mexican grant, except as to portions 
for which title had been acquired under adverse posses- 
sion statutes and as to water usage already established. 
Waddingham v. Robledo, 6 N.M. 347, 28 P. 663 (1892). 
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Establishing validity of title. — Under articles VIII 
and IX of this treaty and article V of the Gadsden treaty, 
perfect titles to grants of land needed no confirmation by 
political authorities of United States to establish their va- 
lidity. State ex rel. State Game Comm’n v. Red River Valley 
Co., 51 N.M. 207, 182 P.2d 421 (1945). 

Decision rests with congress, — Final action on land 
grant claim is reserved to congress; its action is conclu- 
sive and not subject to judicial review. H.N.D. Land Co. v. 
Suazo, 44 N.M. 547, 105 P.2d 744 (1940). ' 

Manner of recognition of property rights in case of 
an imperfect grant was exclusively for congress to de- 
termine, Congress was not bound either by treaty or by. 
morals to confirm it. Joseph v. Catron, 13 N.M. 202, 81 
P. 439 (1905). 

No restrictions on disposition of public lands, — 
This treaty placed duty on United States government to 
protect Mexican citizens in all of their rights of property 
which they possessed at the date of the treaty, but the 
legislation of congress must be looked to in ascertaining 
what has been done in this regard, since the treaty itself 
placed no restrictions whatever upon the disposition of 
any of these lands which the courts are bound to recog- 
nize. Lockhart v. Wills, 9 N.M. 344, 54 P, 336 (1898), modi- 
fied sub nom. Lockhart v. Johnson, 181 U.S. 516, 21S. Ct. 
665, 45 L. Ed. 979 (1901), 

There is nothing in this article or article IX; which 
could be construed as a withdrawal of lands from entry ~ 
and sale as public lands which in fact were public lands of 
United States, although contained within claimed limits 
of some Mexican grant made prior to cession to United 
States. Mere fact that lands were claimed under Mexican 
grant did not operate under treaty to reserve such lands 
from entry and sale when grant did not in truth cover 
them. Lockhart v. Johnson, 181 U.S. 516, 21S. Ct. 665, 45 
L, Ed. 979 (1901). 

Applicability of Mexican law — Mexican-Spanish 
law was applicable in determining titleholder’s right to 
water and fishing on lands held under United States pat- 
ent and congressional confirmation, where patent issued 
to heirs of person to whom land was originally granted by 
responsible Mexican government in 1824, grantee’s title 
being subject to question only by third persons. State ex 
rel. State Game Comm’n y. Red River Valley Co., 51 N.M. 
207, 182 P.2d 421 (1945), 


C, Taxation. 


Meaning of inhibition against tax. — Inhibition 
in this article against contribution, tax or charge plainly 
refers to right or privilege of removing from the United 
States the proceeds of sale of property, and has no refer- 
ence whatever to a tax regularly assessed against land 
and property remaining in the United States. Chadwick v. 
Campbell, 115 F.2d 401 (10th Cir. 1940). 

Property taxable. — Where perfect Spanish-Mexican 
grant was confirmed by court of private land claims, but 
patent was not issued because of nonpayment of part of 
survey expenses, the property was taxable by the terri- 
tory. Territory v. Persons & Property Described in Delin- 
quent Tax List, 12 N.M. 62, 73 P. 621 (1908). 

Decree of court of private land claims, establishing and 
confirming title in named persons, and the patent convey- 
ing it to them, as a private grant, was conclusive in re- 
spect to nature of title as between a public or a private 
grant; land was. subject to tax and tax sale, and treaty 
provision permitting Mexicans to remain here or remove 
to Mexico with their property or its proceeds or any after- 
acquired property had nothing to do with taxes levied 
on such land or other property, which was not exempt or 
immune from ordinary taxes, Oiacwitks v. Campbell, 115 
F.2d 401 (10th Cir. 1940). 
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Land which was part of Sebilleta de La Joya grant, a 
Spanish grant, in Socorro county, New Mexico and con- 
tained in territory ceded to United States was granted to 


private persons and not to community, and was taxable. 
Chadwick v. Campbell, 115 F.2d 401 (10th Cir. 1940). 


ARTICLE IX 


HOW MEXICANS REMAINING IN CEDED TERRITORIES MAY 
BECOME CITIZENS OF THE UNITED STATES 


Mexicans who, in the territories aforesaid, shall not preserve the character of citizens of the 
Mexican republic, conformably with what is stipulated in the preceding article, shall be incor- 
porated into the union of the United States, and be admitted at the proper time (to be judged of 
by the congress of the United States) to the enjoyment of all the rights of citizens of the United 
States, according to the principles of the constitution; and in the meantime shall be maintained 
and protected in the free enjoyment of their liberty and property, and secured in the free exercise 


of their religion without restriction. 


Cross references. — For application of this article to 
territory ceded by Mexico in Gadsden treaty, see art. V 
thereof. 


ANNOTATIONS 


Purpose of article was to protect Mexicans covered _ 


herein against discrimination in respect to property or 
religion; it did not exempt ‘them from ad valorem taxes 
regularly assessed and levied. Chadwick v. Campbell, 115 
F.2d 401 (10th Cir. 1940). 

Treaty does not contemplate administration of 
public schools. Lopez Tijerina v. Henry, 48 F.R.D. 274 
(D.N.M. 1969), appeal dismissed, 398 U.S. 922, 90 S. Ct. 
1718, 26 L. Ed. 2d 86 (1970). 

Nor does it confer proprietary right to have Span- 
ish language and culture preserved and continued 
in the public schools at public expense, Lopez Tijerina v. 
Henry, 48 F.R.D. 274 (D.N.M. 1969), appeal dismissed, 398 
US. 922, 90 S. Ct. 1718, 26 L. Ed. 2d 86 (1970), 

Passage of title to common land. — Even though 
Mexican grant of common land to man and his sons could 
be held to be community grant in its inception, title to the 


common land was never in the settlers but in the Mexican . 


government, and this passed to the United States by the 
treaty. H.N.D. Land Co. v. Suazo, 44 N.M. 547, 105 P.2d 
744 (1940), ) 

Congress reserved to itself mode of securing pri- 
vate rights under these treaties in New Mexico and Ari- 
zona, and prescribed the duties of the surveyor general. 
Ainsa v. United States, 161 U.S. 208,16 S. Ct, 544, 40 L. 
Ed..673 (1896). 

Congress’ confirmation conclusive. — Confirma- 
tion by congress of land grant from Mexico to a man and 
his sons was final and conclusive, and court could not go 
behind the confirmation to determine title under the orig- 
inal grant and treaty relevant thereto, H.N.D. Land Co. v. 
Suazo, 44 N.M. 547, 105 P.2d 744 (1940). 

As is congress’ disposition of public lands. — 
Holder of perfect title granted by Mexico, whose title was 
not confirmed by congress or by any tribunal authorized 
by it, is not entitled to prove his grant in action in eject- 
ment by holder of patent from United States, for power of 
congress in disposal of public domain cannot be interfered 
with or its exercise embarrassed by any state or territo- 
rial legislation, nor can such legislation deprive the grant- 
ees of property granted, Chavez v. Chavez de Sanchez, 7 
N.M. 58, 32 P. 137 (1893), 


ARTICLE X 
[Stricken out] 


ARTICLE XI 


SUPPRESSION OF SAVAGE INDIAN RAIDS INTO MEXICO; 
PURCHASE OF CAPTIVES OR STOLEN PROPERTY 
PROHIBITED; RETURN OF CAPTIVES TO MEXICO 


Considering that a great part of the territories which, by the present treaty, are to be compre- 
hended for the future within the limits of the United States, is now occupied by savage tribes, who 
will hereafter be under the exclusive control of the government of the United States, and whose 
incursions within the territory of Mexico would be prejudicial in the extreme, it is solemnly agreed 
that all such incursions shall be forcibly restrained by the government of the United States whenso- 
ever this may be necessary; and that when they cannot be prevented, they shall be punished by the 
said government, and satisfaction for the same shall be exacted - all in the same way, and with equal 
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diligence and energy, as if the same incursions were meditated or committed within its own territory, 
against its own citizens. 

It shall not be lawful, under any pretext whatever, for any inhabitant of the United States to 
purchase or acquire any Mexican, or any foreigner residing in Mexico, who may have been cap- 
tured by Indians inhabiting the territory of either of the two republics, nor to purchase or acquire 
horses, mules, cattle or property of any kind, stolen within Mexican territory by such Indians. 

And in the event of any person or persons, captured within Mexican territory by Indians, being 
carried into the territory of the United States, the government of the latter engages and binds it- 
self, in the most solemn manner, so soon as it shall know of such captives being within its territory, 
and shall be able so to do, through the faithful exercise of its influence and power, to rescue them 
and return them to their country, or deliver them to the agent or representative of the Mexican 
government. The Mexican authorities will, as far as practicable, give to the government of the 
United States notice of such captures; and its agent shall pay the expenses incurred in the main- 
tenance and transmission of the rescued captives; who, in the meantime, shall be treated with the 
utmost hospitality by the American authorities at the place where they may be. But if the govern- 
ment of the United States, before receiving such notice from Mexico, should obtain intelligence, 
through any other channel, of the existence of Mexican captives within its territory, it will proceed 
forthwith to effect their release and delivery to the Mexican agent, as above stipulated. 

For the purpose of giving to these stipulations the fullest possible efficacy, thereby affording 
the security and redress demanded by their true spirit and intent, the government of the United 
States will now and hereafter pass, without unnecessary delay, and always vigilantly enforce, such 
laws as the nature of the subject may require. And finally, the sacredness of this obligation shall 
never be lost sight of by the said government when providing for the removal of the Indians from 
any portion of the said territories, or for its being settled by citizens of the United States; but on 
the contrary, special care shall then be taken not to place its Indian occupants under the neces- 
sity of seeking new homes, by committing those invasions which the Lb ie fe States have solemnly 
obliged themselves to restrain. 


Cross references. — For abrogation of this article, see ANNOTATIONS 


Gadsden treaty, art. II. A 
pcb EL Meaning of Indians. — This article, in speaking of In- 


dians, makes reference to Pueblo Indians, for the term is 
“tribus salvajes” (savage tribes). United States v. Lucero, 
1N.M, 422 (1869). 


ARTICLE XII 


PAYMENT TO MEXICO FOR TERRITORY ACQUIRED 
BY UNITED STATES 


In consideration of the extension acquired by the boundaries of the United States, as defined in 
the Fifth Article of the present treaty, the government of the United States engages to pay to that 
of the Mexican republic the sum of fifteen millions of dollars [($15,000,000)]. 

Immediately after this treaty shall have been duly ratified by the government of the Mexican 
republic, the sum of three millions of dollars [($3,000,000)] shall be paid to the said government by 
that of the United States, at the city of Mexico, in the gold or silver coin of Mexico. The remaining 
twelve millions of dollars [($12,000,000)] shall be paid at the same place, and in the same coin, in 
annual instalments of three millions of dollars [($3,000,000)] each, together with interest on the 
same at the rate of six per centum per annum. This interest shall begin to run upon the whole sum 
of twelve millions [($12,000,000)] from the day of the ratification of the present treaty by the Mexi- 
can government, and the first of the instalments shall be paid at the expiration of one year from 
the same day. Together with each annual instalment, as it falls due, the whole interest accruing on 
such instalment from the beginning shall also be paid. 
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ARTICLE XIII 


UNITED STATES TO ASSUME AND PAY CLAIMS 
LIQUIDATED AGAINST MEXICO 


The United States engage, moreover, to assume and pay to the claimants all the amounts now 
due them, and those hereafter to become due, by reason of the claims already liquidated and decided 
against the Mexican republic, under the conventions between the two republics severally concluded 
on the eleventh day of April, eighteen hundred and thirty-nine, and on the thirtieth day of January, 
eighteen hundred and forty-three; so that the Mexican republic shall be absolutely exempt, for the 
future, from all expense whatever on account of the said claims. 


ARTICLE XIV 


MEXICAN GOVERNMENT DISCHARGED FROM 
CLAIMS OF CITIZENS OF UNITED STATES 


The United States do furthermore discharge the Mexican republic from all claims of citizens of 
the United States, not heretofore decided against the Mexican government, which may have arisen 
previously to the date of the signature of this treaty; which discharge shall be final and perpetual, 
whether the said claims be rejected or be allowed by the board of commissioners provided for in the 
following article, and whatever shall be the total amount of those allowed. 


ARTICLE XV 


AMOUNT FOR SATISFACTION OF CLAIMS 
OF UNITED STATES CITIZENS AGAINST MEXICAN GOVERNMENT 


The United States, exonerating Mexico from all demands on account of the claims of their 
citizens mentioned in the preceding article, and considering them entirely and forever canceled, 
whatever their amount may be, undertake to make satisfaction for the same, to an amount not 
exceeding three and one-quarter millions of dollars [($3,250,000)]. To ascertain the validity and 
amount of those claims, a board of commissioners shall be established by the government of the 
United States, whose awards shall be final and conclusive: provided, that in deciding upon the 
validity of each claim, the board shall be guided and governed by the principles and rules of deci- 
sion prescribed by the First and Fifth Articles of the unratified convention, concluded at the city 
of Mexico on the twentieth day of November, one thousand eight hundred and forty-three; and in 
no case shall an award be made in favor of any claim not embraced by these principles and rules. 

If, in the opinion of the said board of commissioners, or of the claimants, any books, records or docu- 
ments in the possession or power of the government of the Mexican republic, shall be deemed neces- 
sary to the just decision of any claim, the commissioners, or the claimants through them, shall, within 
such period as congress may designate, make an application in writing for the same, addressed to the 
Mexican minister for foreign affairs, to be transmitted by the secretary of state of the United States; 
and the Mexican government engages, at the earliest possible moment after the receipt of such de- 
mand, to cause any of the books, records or documents, so specified, which shall be in their possession 
or power, (or authenticated copies or extracts of the same,) to be transmitted to the said secretary of 
state, who shall immediately deliver them over to the said board of commissioners: provided, that no 
such application shall be made by, or at the instance of, any claimant, until the facts which it is ex- 
pected to prove by such books, records or documents, shall have been stated under oath or affirmation. 


Compiler’s notes. — The first and fifth articles of the submission to an umpire of unresolved claims previously 
unratified convention of 1848 provided for a board for referred to the umpire appointed under the convention of 
the hearing of unresolved claims of individuals against 1839 after submission to the commissioners appointed un- 
the governments of the United States and Mexico, to be der that convention. 


composed of two commissioners from each country, and for 
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ARTICLE XVI 


RIGHT TO FORTIFY TERRITORY 
RESERVED 


Each of the contracting parties reserves to itself the entire right to fortify whatever ‘point within 
its territory it may judge proper so to fortify, for its security. 


Cross references. — For application of this article to 
territory ceded by Mexico under the Gadsden treaty, see © 
art. V thereof. 


ARTICLE XVII 
TREATY OF 1831 REVIVED © 


The treaty of amity, commerce and navigation, concluded at the city of Mexico on the fifth day of 
April, A.D, 1831, between the United States of America and the United Mexican States, except the 
additional article, and except so far as the stipulations of the said treaty may be incompatible with 
any stipulation contained in the present treaty, is hereby revived for the period of eight years from 
the day of the exchange of ratifications of this treaty, with the same force and virtue as if incorpo- 
rated therein; it being understood that each of the contracting parties reserves to itself the right, 
at any time after the said period of eight years shall have expired, to terminate the same by giving 
one year’s notice of such intention to the other party. 


Cross references. — For abrogation of the treaty of As to applicability of this article to territory ceded by 
amity, commerce and navigation of 1831 mentioned above, Mexico in the Gadsden treaty, see art. V thereof. 
see Gadsden treaty, art. II. 


ARTICLE XVIII 


SUPPLIES FOR UNITED STATES TROOPS IN MEXICO PREVIOUS 
TO EVACUATION EXEMPT FROM DUTY 


All supplies whatever for troops of the United States in Mexico, arriving at ports in the occu- 
pation of such troops previous to the final evacuation thereof, although subsequently to the res- 
toration of the customhouses at such ports, shall be entirely exempt from duties and charges of 
any kind; the government of the United States hereby engaging and pledging its faith to estab- 
lish, and vigilantly to enforce, all possible guards for securing the revenue of Mexico, by prevent- 
ing the importation, under cover of this stipulation, of any articles other than such, both in kind 
and in quantity, as shall really be wanted for the use and consumption of the forces of the United 
States during the time they may remain in Mexico. To this end, it shall be the duty of all officers 
and agents of the United States to denounce to the Mexican authorities at the respective ports 
any attempts at a fraudulent abuse of this.stipulation which they may know of or may have 
reason to suspect, and to give to such authorities all the aid in their power with regard thereto; 
and every such attempt, when duly proved and established by sentence of a competent tribunal, 
shall be punished by the confiscation of the property so attempted to be fraudulently introduced. 


ARTICLE XIX 
RULES WITH RESPECT TO CERTAIN MERCHANDISE 


With respect to all merchandise, effects and property whatsoever, imported into ports of Mexico 
whilst in the occupation of the forces of the United States, whether by citizens of either republic, or 
by citizens or subjects of any neutral nation, the following rules shall be observed: 
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A. all such merchandise, effects and property, if imported previously to the restoration of the cus- 
tomhouses to the Mexican authorities, as stipulated for in the Third Article of this treaty, shall be 
exempt from confiscation, although the importation of the same be prohibited by the Mexican tariff. 

B. the same perfect exemption shall be enjoyed by all such merchandise, effects and property, 

imported subsequently to the restoration of the customhouses, and previously to the sixty days 
fixed in the following article for the coming into force of the Mexican tariff at such ports respec- 
tively; the said merchandise, effects and property being, however, at the time of their importation, 
subject to the payment of duties, as provided for in the said following article. 
_ C, all merchandise, effects and property described in the two rules foregoing shall, during their 
continuance at the place of importation, and upon their leaving such place for the interior, be exempt 
from all duty, tax or impost of every kind, under whatsoever title or denomination. Nor shall they be 
there subjected to any charge whatsoever upon the sale thereof. 

D. all merchandise, effects and property, described in the first and second rules, which shall have 
been removed to any place in the interior whilst such place was in the occupation of the forces of the 
United States, shall, during their continuance therein, be exempt from all tax upon the sale or con- 
sumption thereof, and from every kind of impost or contribution, under whatsoever title or denomina- 
tion. 

E. but if any merchandise, effects or property, described in the first and second rules, shall be 
removed to any place not occupied at the time by the forces of the United States, they shall, upon 
their introduction into such place, or upon their sale or consumption there, be subject to the same 
duties which, under the Mexican laws, they would be required to pay in such cases if they had been 
imported in time of peace, through the maritime customhouses, and had there paid the duties con- 
formably with the Mexican tariff. 

F. the owners of all merchandise, effects or property described in the first and second rules, and 
existing in any port of Mexico, shall have the right to reship the same, exempt from all tax, impost 
or contribution whatever. 

With respect to the metals, or other property, exported from any Mexican port whilst in the oc- 
cupation of the forces of the United States, and previously to the restoration of the customhouse 
at such port, no person shall be required by the Mexican authorities, whether general or state, to 
pay any tax, duty or contribution upon any such exportation, or in any manner to account for the 
same to the said authorities. 


ARTICLE XX 


TARIFF AT PLACES OCCUPIED BY UNITED STATES 
FORCES IN MEXICO TO BE IN FORCE FOR SIXTY 
DAYS AFTER SIGNING OF TREATY 


Through consideration for the interests of commerce generally, it is agreed, that if less than 
sixty days should elapse between the date of the signature of this treaty and the restoration of 
the customhouses, conformably with the stipulation in the Third Article, in such case all merchan- 
dise, effects and property whatsoever, arriving at the Mexican ports after the restoration of the 
said customhouses, and previously to the expiration of sixty days after the day of the signature of 
this treaty, shall be admitted to entry; and no other duties shall be levied thereon than the duties 
established by the tariff found in force at such customhouses at the time of the restoration of the 
same. And to all such merchandise, effects and sass the rules established by the preceding 
article shall apply. 
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ARTICLE XXI 


MUTUAL REPRESENTATIONS AND PACIFIC NEGOTIATIONS TO BE 
USED TO SETTLE DIFFERENCES BETWEEN GOVERNMENTS 
OF UNITED STATES AND MEXICO 


If unhappily any disagreement should hereafter arise between the governments of the two re- 
publics, whether with respect to the interpretation of any stipulation in this treaty, or with respect 
to any other particular concerning the political or commercial relations of the two nations, the said 
governments, in the name of those nations, do promise to each other that they will endeavor, in the 
most sincere and earnest manner, to settle the differences so arising, and to preserve the state of 
peace and friendship in which the two countries are now placing themselves; using, for this end, 
mutual representations and specific negotiations. And if, by these means, they should not be en- 
abled to come to an agreement, a resort shall not, on this account, be had to reprisals, aggression 
or hostility of any kind, by the one republic against the other, until the government of that which 
deems itself aggrieved shall have maturely considered, in the spirit of peace and good neighbor- 
ship, whether it would not be better that such difference should be settled by the arbitration of 
commissioners appointed on each side, or by that of a friendly nation. And should such course be 
proposed by either party, it shall be acceded to by the other, unless deemed by it altogether incom- 
patible with the nature of the difference, or the circumstances of the case. 


Cross references. — For reaffirmation of this article, 
see Gadsden treaty, art. VII. 


ARTICLE XXII 


RULES TO BE OBSERVED IN CASE WAR SHOULD BREAK. 
OUT BETWEEN UNITED STATES AND MEXICO 


If (which is not to be expected, and which God forbid!) war should unhappily break out between 
the two republics, they do now, with a view to such calamity, solemnly pledge themselves to each 
other and to the world, to observe the following rules; absolutely where the nature of the subject 
permits, and as closely as possible in all cases where such absolute observance shall be impossible: 

A. the merchants of either republic then residing in the other shall be allowed to remain twelve 
months, (for those dwelling in the interior,) and six months (for those dwelling at the seaports,) 
to collect their debts and settle their affairs; during which periods, they shall enjoy the same pro- 
tection, and be on the same footing, in all respects, as the citizens or subjects of the most friendly 
nations; and, at the expiration thereof, or at any time before, they shall have full liberty to depart, 
carrying off all their effects without molestation or hindrance, conforming therein to the same 
laws which the citizens or subjects of the most friendly nations are required to conform to, Upon 
the entrance of the armies of either nation into the territories of the other, women and children, 
ecclesiastics, scholars of every faculty, cultivators of the earth, merchants, artisans, manufactur- 
ers and fishermen, unarmed and inhabiting unfortified towns, villages or places and in general 
all persons whose occupations are for the common subsistence and benefit of mankind, shall be 
allowed to continue their respective employments unmolested in their persons. Nor shall their 
houses or goods be burnt or otherwise destroyed, nor their cattle taken nor their fields wasted, by 
the armed force into whose power, by the events of war, they may happen to fall; but if the neces- 
sity arise to take anything from them for the use of such armed force, the same shall be paid for at 
an equitable price. All churches, hospitals, schools, colleges, libraries and other establishments for 
charitable and beneficent purposes, shall be respected, and all persons connected with the same 
protected in the discharge of their duties, and the pursuit of their vocations. 

B. in order that the fate of prisoners of war may be alleviated, all such practices as those of 
sending them into distant inclement or unwholesome districts, or crowding them into close and 
noxious places, shall be studiously avoided. They shall not be confined in dungeons, prison ships or 
prisons; nor be put in irons, or bound or otherwise restrained in the use of their limbs. The officers 
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shall enjoy liberty on their paroles, within convenient districts, and have comfortable quarters; 
and the common soldiers shall be disposed in cantonments, open and extensive enough for air 
and exercise, and lodged in barracks as roomy and good as are provided by the party in whose 
power they are for its own troops. But if any officer shall break his parole by leaving the district 
so assigned him, or any other prisoner shall escape from the limits of his cantonment, after they 
shall have been designated to him, such individual, officer or other prisoner, shall forfeit so much 
of the benefit of this article as provides for his liberty on parole or in cantonment. And if any of- 
ficer so breaking his parole, or any common soldier so escaping from the limits assigned him, shall 
afterwards be found in arms, previously to his being regularly exchanged, the person so offending 
shall be dealt with according to the established laws of war. The officers shall be daily furnished by 
the party in whose power they are, with as many rations, and of the same articles, as are allowed, 
either in kind or by commutation, to officers of equal rank in its own army; and all others shall be 
daily furnished with such ration as is allowed to a common soldier in its own service: the value of 
all which supplies shall, at the close of the war, or at periods to be agreed upon between the respec- 
tive commanders, be paid by the other party, on a mutual adjustment of accounts for the subsis- 
tence of prisoners; and such accounts shall not be mingled with or set off against any others, nor 
the balance due on them be withheld, as a compensation or reprisal for any cause whatever, real 
or pretended. Each party shall be allowed to keep a commissary of prisoners, appointed by itself, 
with every cantonment of prisoners, in possession of the other; which commissary shall see the 
prisoners as often as he pleases; shall be allowed to receive, exempt from all duties or taxes, and to 
distribute, whatever comforts may be sent to them by their friends; and shall be free to transmit 
his reports in open letters to the party by whom he is employed. 

And it is declared that neither the pretense that war dissolves all treaties, nor any other what- 
ever, shall be considered as annulling or suspending the solemn covenant contained in this article. 
On the contrary, the state of war is precisely that for which it is provided; and during which, its 
stipulations are to be as sacredly observed as the most acknowledged obligations under the law of 
nature or nations. 


Cross references. — For reaffirmation of this article, 
see Gadsden treaty, art. VII. 


ARTICLE XXII 
TREATY SUBJECT TO RATIFICATION 


This treaty shall be ratified by the president of the United States of America, by and with the 
advice and consent of the senate thereof; by the president of the Mexican republic, with the pre- 
vious approbation of its general congress; and the ratifications shall be exchanged in the city of 
Washington, or at the seat of government of Mexico, in four months from the date of the signature 
hereof, or sooner if practicable. 

In faith whereof, we, the respective plenipotentiaries, have signed this treaty of peace, friend- 
ship, limits and settlement; and have hereunto affixed our seals respectively. Done in quintupli- 
cate, at the city of Guadalupe Hidalgo, on the second day of February, in the year of our Lord one 
thousand eight hundred and forty-eight. 

N. P. Trist, [L.S.] 

Luis G. Cuevas,  [L.S. 

Bernardo Couto, [L.S. 

L.S 


] 
| 
Migl. Atristain,  [L.S|] 
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The Gadsden Treaty 
Between the | 
United States and Mexico 


As negotiated by James Gadsden, envoy extraordinary 
minister plenipotentiary on the part of the United States, 
and signed December 30, 1853 


(See Statutes at Large, Vol. 10, pp. 1031-1037) 


By the President of the United States of America 
A Proclamation 


WHEREAS, A treaty between the United States of America and the Mexican republic was con- 
cluded and signed at the city of Mexico on the thirtieth day of December, one thousand eight hun- 
dred and fifty-three; which treaty, as amended by the senate of the United States, and being in the 
English and Spanish languages, is word for word as follows: 


IN THE NAME OF ALMIGHTY GOD: 

The republic of Mexico and the United States of America, desiring to remove every cause of 
disagreement which might interfere in any manner with the better friendship and intercourse 
between the two countries, and especially in respect to the true limits.which should be established, 
when, notwithstanding what was covenanted in the treaty of Guadalupe Hidalgo in the year 1848, 
opposite interpretations have been urged, which might give occasion to questions of serious mo- 
ment: to avoid these, and to strengthen and more firmly maintain the peace which happily pre- 
vails between the two republics, the president of the United States has, for this purpose, appointed 
James Gadsden, envoy extraordinary and minister plenipotentiary of the same, near the Mexican 
government, and the president of Mexico has appointed as plenipotentiary “ad hoc” his excellency 
Don Manual Diez de Bonilla, cavalier grand cross of the national and distinguished order of Gua- 
dalupe, and secretary of state, and of the office of foreign relations, and Don Jose Salazar Ylarregui 
and General Mariano Monterde as scientific commissioners, invested with full. powers for this 
negotiation, who, having communicated their respective full POWETA: and finding them in due and 
proper form, have agreed upon the articles following: 


ARTICLE I 
BOUNDARY BETWEEN MEXICO AND UNITED STATES 


The Mexican republic agrees to designate the following as her true limits with the United States 
for the future: retaining the same dividing line between the two Californias as already defined and 
established, according to the 5th Article of the treaty of Guadalupe Hidalgo, the limits between the 
two republics shall be as follows: beginning in the gulf of Mexico, three leagues from land, opposite 
the mouth of the Rio Grande, as provided in the 5th Article of the treaty of Guadalupe Hidalgo; 
thence, as defined in the said article, up the middle of that river to the point where the parallel of 
31 deg. 47 min. north latitude crosses the same; thence due west one hundred miles; thence south to 
the parallel of 31 deg. 20 min. north latitude; thence along the said parallel of 31 deg. 20 min. to the 
111th meridian of longitude west of Greenwich; thence in a straight line to a point on the Colorado 
river twenty English miles below the junction of the Gila and Colorado rivers; thence up the middle 
of the said river Colorado until it intersects the present line between the United States and Mexico. 

For the performance of this portion of the treaty, each of the two governments shall nominate one 
commissioner, to the end that, by common consent the two thus nominated, having met in the city 
of Paso del Norte, three months after the exchange of the ratifications of this treaty, may proceed to 
survey and mark out upon the land the dividing line stipulated by this article, where it shall not have 
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already been surveyed and established by the mixed commission, according to the treaty of Guadalupe, 
keeping a journal and making proper plans of their operations. For this purpose, if they should judge it 
necessary, the contracting parties shall be at liberty each to unite to its respective commissioner, scien- 
tific or other assistants, such as astronomers and surveyors, whose concurrence shall not be considered 
necessary for the settlement and ratification of a true line of division between the two republics; that 
line shall be alone established upon which the commissioners may fix, their consent in this particular 
being considered decisive and an integral part of this treaty, without necessity of ulterior ratification or 
approval, and without room for interpretation of any kind by either of the parties contracting. 

The dividing line thus established shall, in all time, be faithfully respected by the two govern- 
ments, without any variation therein, unless of the express and free consent of the two, given in 
conformity to the principles of the law of nations, and in accordance with the constitution of each 
country respectively. 

In consequence, the stipulation in the 5th Article of the treaty of Guadalupe upon the boundary 
line therein described is no longer of any force, wherein it may conflict with that here established, 
the said line being considered annulled and abolished wherever it may not coincide with the pres- 
ent, and in the same manner remaining in full force where in accordance with the same. 


Compiler’s notes, — The captions appearing below Convention for solution of problem of the Chamizal, 
the article and numbers throughout this treaty were in- entered into force January 14, 1964, 15 US.T. 21, TIAS, 
serted by the compiler. 5515, 505 U.N.TS. 185. 

See also: Act approving minute no, 228 of the international 

The Boundary Convention of November 12, 1884, 24 boundary and water commission concerning demarcation 
Stat. 1011 (1886), T.S. 1011. of new international boundary between U.S. and Mex- 

The Boundary Convention with Mexico, March 1, 1889, ico, entered into force October 28, 1967, 18 U.S.T, 2836, 
26 Stat. 1512 (1889), T'S. 232. T.LA.S. 6372. 


Treaty terminating art. VIII of Gadsden treaty, entered into 
force December 21, 1937, 52 Stat. 1457, TS, 932. 


ARTICLE II 


RELEASE OF OBLIGATIONS OF ARTICLE XI OF 
TREATY OF GUADALUPE HIDALGO 


The government of Mexico hereby releases the United States from all liability on account of 
the obligations contained in the Eleventh Article of the treaty of Guadalupe Hidalgo; and the said 
article and the Thirty-Third Article of the treaty of amity, commerce, and navigation between the 
United States of America and the United Mexican States concluded at Mexico, on the fifth day of 
April, 1831, are hereby abrogated. 


ARTICLE ITI 
MEXICO TO BE PAID $10,000,000 


In consideration of the foregoing stipulations, the government of the United States agrees 
to pay to the government of Mexico, in the city of New York, the sum of ten millions of dollars 
[($10,000,000)], of which seven millions [($7,000,000)] shall be paid immediately upon the 
exchange of the ratifications of this treaty, and the remaining three millions [($3,000,000)] as 
soon as the boundary line shall be surveyed, marked and established. 
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ARTICLE IV 


ARTICLES VI AND VII OF TREATY OF GUADALUPE HIDALGO 
ANNULLED; FREE PASSAGE THROUGH GULF OF 
CALIFORNIA; APPLICATION OF ARTICLE VII OF TREATY 
OF GUADALUPE HIDALGO TO RIO BRAVO DEL NORTE 


The provisions of the 6th and 7th Articles of the treaty of Guadalupe Hidalgo having been 
rendered nugatory, for the most part, by the cession of territory granted in the First Article of 
this treaty, the said articles are hereby abrogated and annulled, and the provisions as herein 
expressed substituted therefor. The vessels, and citizens of the United States shall, in all time, 
have free and uninterrupted passage through the gulf of California, to and from their possessions 
situated north of the boundary line of the two countries. It being understood that this passage 
is to be by navigating the gulf of California and the river Colorado, and not by land, without the 
express consent of the Mexican government; and precisely the same provisions, stipulations and 
restrictions, in all respects, are hereby agreed upon and adopted, and shall be scrupulously ob- 
served and enforced by the two contracting governments in reference to the Rio Colorado, so far 
and for such distance as the middle of that river is made their common boundary line by the First 
Article of this treaty. 

The several provisions, stipulations and restrictions contained in the 7th Article of the treaty 
of Guadalupe Hidalgo shall remain in force only so far as regards the Rio Bravo del Norte, below 
the initial of the said boundary provided in the First Article of this treaty; that is to say, below the 
intersection of the 31 deg. 47 min. 30 sec. parallel of latitude, with the boundary line established 
by the late treaty dividing said river from its mouth upwards, according to the Fifth Article of the 
treaty of Guadalupe. 


ARTICLE V 


ARTICLES VIII, IX, XVI AND XVII OF TREATY OF GUADALUPE 
HIDALGO TO APPLY TO TERRITORY CEDED 


All the provisions of the Eighth and Ninth, Sixteenth and Seventeenth Articles of the treaty of 
Guadalupe Hidalgo, shall apply to the territory ceded by the Mexican republic in the First Article 
of the present treaty, and to all the rights of persons and property, both civil and ecclesiastical, 
within the same, as fully and as effectually as if the said articles were herein again recited and set 
forth. ; 


ANNOTATIONS 


Validity of land grants, — Under this article and 
articles VIII and IX of the treaty of Guadalupe Hidalgo, 
perfect titles to grants of land needed no confirmation by 
political authorities of United States to establish their va- 
lidity. State ex rel. State Game Comm’n v. Red River Val- 
ley Co., 51 N.M. 207, 182 P.2d 421 (1945). 


Applicability of Mexican-Spanish law — Mexican- 
Spanish law was applicable in determining titleholder’s 
right to water and fishing on lands held under United 
States patent and congressional confirmation, where pat- 
ent issued to heirs of person to whom land was originally 
granted by a responsible Mexican government in 1824, 
grantee’s title being subject to question only by third per- 
sons. State ex rel. State Game Comm’n v. Red River Valley 
Co., 51 N.M. 207, 182 P.2d 421 (1945), 


ARTICLE VI 


GRANTS OF LAND BY MEXICO AFTER SEPTEMBER 25, 1853, 
NOT TO BE VALID 


No grants of land within the territory ceded by the first article of this treaty bearing date subse- 
quent to the day - twenty-fifth of September - when the minister and subscriber to this treaty on 
the part of the United States, proposed to the government of Mexico to terminate the question of 
boundary, will be considered valid or be recognized by the United States, or will any grants made 
previously be respected or be considered as obligatory which have not been located and duly re- 
corded in the archives of Mexico. | 
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ANNOTATIONS subsequent action, not yet taken at time of Gadsden pur- 
: : tee chase and treaty, was not such a grant as United States 
Insufficient grant. — Mexican grant, specific in quan- was bound to recognize and confirm, Ainsa v. United 
tity but not-as to location which was to be determined by States, 161 U.S. 208, 16 S. Ct. 544, 40 L. Rd. 673 (1896). 
ARTICLE VII 


PROVISIONS IN CASE OF DIFFICULTIES ARISING 
BETWEEN UNITED STATES AND MEXICO 


' 


Should there at any future period (which God forbid). occur any disagreement between the two 
nations which might lead to a rupture of their relations and reciprocal peace, they bind themselves 
in like manner to procure by every possible method the adjustment of every difference; and should 
they still in this manner not succeed, never will they proceed to a declaration of war, without hav- 
ing previously paid attention to what has been set forth in Article Twenty-One of the treaty of 
Guadalupe for similar cases; which article, as well as the Twenty-Second, is here reaffirmed. 


ARTICLE VIII 


PROVISIONS RESPECTING THE ROAD ACROSS 
THE ISTHMUS OF TEHUANTEPEC 


The Mexican government having on the 5th of February, 1853, authorized the early construction 
of a plank and railroad across the isthmus of Tehuantepec, and, to secure the stable benefits of 
said transit way to the persons and merchandise ofthe citizens of Mexico and the United States, 
it is stipulated that neither government will interpose any obstacle to the transit of persons and 
merchandise of both nations; and at no time shall higher charges be made on the transit of per- 
sons and property of citizens of the United States, than may be made on the persons and property 
of other foreign nations, nor shall any interest in said transit way, nor in the proceeds thereof, be 
transferred to any foreign government. : 

The United States, by its agents, shall have the right to transport across the isthmus, in closed 
bags, the mails of the United States not intended for distribution along the line of communication; 
also the effects of the United States government and its citizens, which may be intended for tran- 
sit, and not for distribution on the isthmus, free of customhouse or other charges by the Mexican 
government. Neither passports nor letters of security will be required of persons crossing the isth- 
mus and not remaining in the country. 

When the construction of the railroad shall be completed, the Mexican government agrees to 
open a port.of entry,in addition to the port of Vera Cruz, at or near the terminus of said road on 
the gulf of Mexico. 

The two governments will enter into arrangements for the prompt transit of troops and muni- 
tions of the United States, which that government may have occasion to send from one part of its 
territory to another, lying on opposite sides of the continent. 

The Mexican government having agreed to protect with its whole power the prosecution, preser- 
vation and security of the work, the United States may extend its protection as it shall judge wise 
to it when it may feel sanctioned and warranted by the public or international law. 


Compiler’s notes. — This article was terminated by 
treaty which entered into force December 21, 1937. See 52 
Stat. 1457, T.S. 932. 
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ARTICLE IX 
RATIFICATION 


This treaty shall be ratified, and the respective ratifications shall be exchanged at the city of 
Washington within the exact period of six months from the date of its signature, or sooner, if pos- 
sible. 

In testimony whereof, we, the plenipotentiaries of the contracting parties, have hereunto affixed 
our hands and seals at Mexico, the thirtieth (30) day of December, in the year of our Lord one thou- 
sand eight hundred and fifty-three, in the thirty-third year of the independence of the Mexican 
republic, and the seventy-eighth of that of the United States. 

James Gadsden, [L.S.] 

Manual Diez de Bonilla, [L.S.] 

Jose Salazar Ylarregui, [L.S.] 

J. Mariano Monterde, [L.S.] 


And whereas the said treaty, as amended, has been duly ratified on both parts, and the respec- 
tive ratifications of the same have this day been exchanged at Washington, by William L. Marcy, 
secretary of state of the United States, and Senor General Don Juan N. Almonte, envoy extraordi- 
nary and minister plenipotentiary of the Mexican republic, on the part of their respective govern- 
ments: 

Now, therefore, be it known that I, Franklin Pierce, president of the United States of America, 
have caused the said treaty to be made public, to the end that the same, and every clause and ar- 
ticle thereof, may be observed and fulfilled with good faith by the United States and the citizens 
thereof. 

In witness whereof I have hereunto set my hand and caused the seal of the United States to be 
affixed. 

Done at the city of Washington, this thirtieth day of June, in the year of our Lord one thousand 
eight hundred and fifty-four, and of the independence of the United States the seventy-eighth. 

Franklin Pierce [L.S.] 


By the President: 
W. L. Marcy, Secretary of State. 
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Organic Act Establishing the 
Territory of New Mexico 


(Act of September 9, 1850, 9 Statutes at Large 446, Chapter 49) 


Sec. Sec. 
1. Propositions offered state of Texas; boundaries; 10. Courts; jurisdiction; judicial districts; clerks; appeals. 
relinquishment of territorial and other claims. 11. Attorney for territory; marshal. 
2. Boundaries of New Mexico; provisos. 12. Governor and other officers; appointment; oath of 
3. Governor; powers and duties. office; salaries; appropriations. 
4, Secretary; powers and duties. 13. First session of legislative assembly; seat of 
5. Legislative assembly; apportionment; election; government. 
meetings. 14. Delegate to house of representatives; election. 
6. Qualifications of voters and officeholders. 15. Survey of lands; school lands. 
7. Extent of legislative power; approval of laws by 16. Judicial districts; assignment of judges. 
congress, 17. Federal constitution and laws extended to 
8. Elective and appointive officers. New Mexico, 
9. Restrictions on office-holding by members of legislative 18. Temporary suspension of provisions of act. 
assembly. 19. Citizens’ rights protected. 


Sec. 1. Propositions offered state of Texas; boundaries; relinquishment 
of territorial and other claims. 


The following propositions shall be, and the same hereby are, offered to the state of Texas, which, 
when agreed to by the said state, in an act passed by the general assembly, shall be binding and 
obligatory upon the United States, and upon the said state of Texas: provided, the said agreement 
by the said general assembly shall be given on or before the first day of December, eighteen hun- 
dred and fifty: 

A. the state of Texas will agree that her boundary on the north shall commence at the point at 
which the meridian of one hundred degrees west from Greenwich is intersected by the parallel 
of thirty-six degrees thirty minutes north latitude, and shall run from said point due west to the 
meridian of one hundred and three degrees west from Greenwich; thence her boundary shall run 
due south to the thirty-second degree of north latitude; thence on the said parallel of thirty-two 
degrees of north latitude to the Rio Bravo del Norte, and thence with the channel of said river to 
the gulf of Mexico. 

B. the state of Texas cedes to the United States all her claim to territory exterior to the limits and 
boundaries which she agrees to establish by the first article of this agreement. 

C. the state of Texas relinquishes all claim upon the United States for liability of the debts of 
Texas, and for compensation or indemnity for the surrender to the United States of her ships, forts, 
arsenals, customhouses, customhouse revenue, arms and munitions of war and public buildings 
with their sites, which became the property of the United States at the time of the annexation. 

D. the United States, in consideration of said establishment of boundaries, cession of claim to ter- 
ritory and relinquishment of claims, will pay to the state of Texas the sum of ten millions of dollars 
[(($10,000,000)] in a stock bearing five percent interest, and redeemable at the end of fourteen years, 
the interest payable half-yearly at the treasury of the United States. 

E. immediately after the president of the United States shall have been furnished with an au- 
thentic copy of the act of the general assembly of Texas accepting these propositions, he shall 
cause the stock to be issued in favor of the state of Texas, as provided for in the fourth article of 
this agreement: provided, also, that no more than five millions of dollars [($5,000,000)] of said 
stock shall be issued until the creditors of the state holding bonds and other certificates of stock 
of Texas for which duties on imports were specially pledged, shall first file at the treasury of the 
United States releases of all claim against the United States for or on account of said bonds or cer- 
tificates in such form as shall be prescribed by the secretary of the treasury and approved by the 
president of the United States: provided, that nothing herein contained shall be construed to im- 
pair or qualify anything contained in the third article of the second section of the “joint resolution 
for annexing Texas to the United States,” approved March first, eighteen hundred and forty-five, 
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§ 2 ORGANIC ACT § 2 


either as regards the number of states that may hereafter be formed out of the state of Texas, or 
otherwise. 


Compiler’s notes. — The section headings throughout Local legislature was entrusted with enactment of the en- 
this Organic Act were inserted by the compiler, tire system of municipal law, subject to the right of congress 
to revise, alter‘ and revoke at its discretion and to general 

ANNOTATIONS scheme of local government in Organic Act. Territory v. Hicks, 


, ' wees : : M. : led on other grounds 
Organic Act is constitution of territory; legislature 6 N.M. 596, 30 P. 872 (1892), overru , 
cannot make laws in conflict with it or laws adopted by it. Haynes v. United States, 9 N.M, 519, 56 P, 282 (1899), 
Browning v. Estate of Browning, 3 N.M. (Gild. E.WS. ed.) Congress could delegate authority to define juris- 
659, 9 P. 677 (1886). ; diction of courts created by it to the territorial govern- 
The Organic Act and acts of congress operated as a con- ment. Territory v. Yarberry, 2 N.M, 391 (1883). : 
stitution for the territory. Territory ex rel. Curran v. Gutier- But legislative assembly could not extend juris- 
rez, 12 N.M. 254, 78 P. 139 (1904), appeal dismissed, 202 US. diction of territorial supreme court beyond limits of the 
614, 26 S, Ct. 766, 50 L, Ed. 1171 (1906), Organic Act. Territory y, Ortiz, 1 N.M. 5 (1852). 
Organic Act was the constitution of the territory of New Laws at date of treaty continue until altered. + 
Mexico and the legislature could not pass laws in conflict Acts of December session, 1847, of the general assembly 


eh ie. Alisa , 63 N.M. 156, 315 were valid, and until congress legislated the government, 
Sia soNiTLEoh tel BUSEY Gey Oa the laws existing at date of the treaty between United 
: And inconsistent acts of legislature void. — The States and Mexico would still exist and continue, Ward v. 


Broadwell, 1 N.M. 75 (1854), 

In territory acquired by conquest or cession, the juris- 
prudence affecting personal property rights and domes- 
tic relations, as it existed between the people under the 
government from which the territory was carved, remains 


constitution of the United States, the organic act under 
which a territory is organized and acts supplemental or in 
addition thereto form the constitution of a territory, Any ~ 
act of the territorial legislature inconsistent with these 
acts of congress is unconstitutional and void. Torrez v. 


Board of County Comm’rs, 10 N.M. 670, 65 P. 181 (1901). in full force until altered by a government of the United 
Any act inconsistent with the Organic Act must be held States. In re Chavez, 149 F. 73 (8th Cir. 1906). i 
void. Perea v, Barela, 5 N.M. 458, 23 P. 766 (1890). Validity of Kearny Code. — “Kearny Code,” enacted in 

Powers of legislature. — Organic Act contained no 1847, was valid, except to extent that it attempted to con- 
specific provision concerning right of trial by jury, but did fer political rights. It consisted of an organic law for the 
create a legislature with power to legislate upon all right- government of the territory, and a system of laws for the 
ful matters consistent with the constitution of the United administration of public justice, and the protection of life, 
States and the Organic Act, subject to right of disapproval liberty and property of the people of New Mexico. Ward v. 
resting in congress. State: v. Holloway, 19 N.M. 528, 146 Broadwell, 1 N.M. 75 (1854). ) 


P. 1066, 1915F L.R.A, 922 (1914). 


Sec. 2. Boundaries of New Mexico; provisos. 


All that portion of the territory of the United States bounded as follows: beginning ata point in 
the Colorado river where the boundary line with the Republic of Mexico crosses the same; thence 
eastwardly with the said boundary line to the Rio Grande; thence following the main channel of 
said river to the parallel of the thirty-second degree of north latitude; thence east with said degree 
to its intersection with the one hundred and third degree of longitude west of Greenwich; thence 
north with said degree of longitude to the parallel of thirty-eighth degree of north latitude; thence 
west with said parallel to the summit of the Sierra Madre; thence south with the crest of said 
mountains to the thirty-seventh parallel of north latitude; thence west with said parallel to its 
intersection with the boundary line of the state of California; thence with said boundary line to the 
place of beginning - is hereby, erected into a temporary government, by the name of the territory of 
New Mexico: provided, that nothing in this act contained shall be construed to inhibit the govern- 
ment of the United States from dividing said territory into two or more territories, in such manner 
and at such times as congress shall deem convenient and proper, or from attaching any portion 
thereof to any other territory or state: and provided, further, that, when admitted as a state, the 
said territory, or any portion of the same, shall be received into the Union, with or without semis 
as their constitution may prescribe at the time of their admission. 


ANNOTATIONS with the Cimarron meridian, has been and now is the rec- 


j : j ognized and accepted boundary. New Mexico v. Colorado, 
Boundary with Colorado, — Since 1874, the Major 367 US. 30, 45 § Ct, 202, 69 L. Ed. 499 (1925), decree 


survey and marking of the 37th parallel of north latitude, entered, 268 U.S. 108, 45 S, Ct. 388, 69 L. Ed. 503 (1925) 

westward to the Macomb monument, has been the recog- Boundary with Tene. boa Ties report niisat alee 
nized and accepted south boundary of Colorado between Gannett, commissioner to run, locate and mark boundary 
said points, and since the Preston survey, retracement between the states of New Mexico and Texas in the val- 


and remarking of said line in the year 1901, said line as ley of the Rio Grande river was confirmed. New Mexico v. 
remarked and retraced between Macomb monument and Texas, 283 U.S, 788, 51S, Ct. 357, 75 L. Ed. 1415 (1931). 


the Preston monument, at the intersection of said parallel 
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Sec. 3. Governor; powers and duties. 


The executive power and authority in and over said territory of New Mexico shall be vested in 
a governor, who shall hold his office for four years, and until his successor shall be appointed and 
qualified, unless sooner removed by the president of the United States. The governor shall reside 
within said territory, shall be commander-in-chief of the militia thereof, shall perform the duties 
and receive the emoluments of superintendent of Indian affairs, and shall approve all laws passed 
by the legislative assembly before they shall take effect; he may grant pardons for offenses against 
the laws of said territory, and reprieves for offenses against the laws of the United States, until the 
decision of the president can be made known thereon; he shall commission all officers who shall be 
appointed to office under the laws of the said territory, and shall take care that the laws be faith- 


fully executed. 


ANNOTATIONS 


Governor was granted absolute power of pardon 
for offenses against state law, unrestrained by any limita- 
tion or regulation whatever. Ex parte Bustillos, 26 N.M. 
449, 194 P. 886 (1920). 

In pardoning person convicted of misdemeanor, gover- 
nor was not bound by legislative restriction. 1915-16 Op. 
Att’y Gen, 240. 

Power to parole. — A parole is in the nature of a con- 
ditional pardon, and can be granted by no one except the 
governor. 1909-12 Op. Att’y Gen. 193. 

Power to fill vacancies, — The legislature did not 
intend to limit governor’s power to fill vacancies to those 
occurring by death or resignation only. Territory ex rel. 
Curran v. Gutierrez, 12 N.M. 254, 78 P. 139 (1904), ap- 
peal dismissed, 202 US. 614, 26S. Ct. 766, 50 L. Ed, 1171 
(1906). 

But no power to remove sheriff from office. — 
Power to remove from office a lawfully elected sheriff in 
this territory is not, by the Organic Act, vested in the 


governor, and, until otherwise provided by congress, the 
legislative assembly has the right by appropriate legisla- 
tion to determine the method of removal. Territory ex rel. 
Hubbell v. Armijo, 14 N.M. 205, 89 P. 267 (1907). 

Nor to appoint attorney general. — That the gover- 
nor, under this section, was required to faithfully execute 
the laws did not empower him solely to appoint an at- 
torney general when a previous unconfirmed appointee’s 
term expired, because that office was not a necessary in- 
cident to the executive department and such appointment 
was in contravention of law because of Organic Act, § 8. 
Territory v. Stokes, 2 N.M. 49 (1881). 

Effect of law violating separation of powers. — 
Laws 1865, ch. 28, § 2 (§ 1039, 1897 Comp.) providing that 
fines for contempt were limited to $50 in absence of jury 
trial was invalid in that it violated the separation of pow- 
ers doctrine contained in §§ 3, 5 and 10 of the Organic Act, 
and was not within reasonable and proper regulatory lim- 
its; thus it was not carried into effect upon statehood by 
N.M. Const., art. II, § 12, State ex rel. Bliss v. Greenwood, 


63 N.M. 156, 315 P.2d 223 (1957). 


Sec. 4. Secretary; powers and duties. 


There shall be a secretary of said territory, who shall reside therein, and hold his office for four 
years, unless sooner removed by the president of the United States; he shall record and preserve 
all the laws and proceedings of the legislative assembly hereinafter constituted, and all the acts 
and proceedings of the governor in his executive department; he shall transmit one copy of the laws 
and one copy of the executive proceedings, on or before the first day of December in each year, to the 
president of the United States, and, at the same time, two copies of the laws to the speaker of the 
house of representatives and the president of the senate, for the use of congress. And, in case of the 
death, removal, resignation or other necessary absence of the governor from the territory, the secre- 
tary shall have, and he is hereby authorized and required to execute and perform all the powers and 
duties of the governor during such vacancy or necessary absence, or until another governor shall be 
duly appointed to fill such vacancy. 


Sec. 5. Legislative assembly; apportionment; election; meetings. 


The legislative power and authority of said territory shall be vested in the governor and a leg- 
islative assembly. The legislative assembly shall consist of a council and house of representatives. 
The council shall consist of thirteen members, having the qualifications of voters as hereinafter 
prescribed, whose term of service shall continue. two years, The house of representatives shall 
consist of twenty-six members, possessing the same qualifications as prescribed for members of 
the council, and whose term of service shall continue one year. An apportionment shall be made, 
as nearly equal as practicable, among the several counties or districts, for the election of the 
council and house of representatives, giving to each section of the territory representation in the 
ratio of its population, (Indians excepted,) as nearly as may be. And the members of the council 
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and of the house of representatives shall reside in, and be inhabitants of, the district for which 

they may be elected respectively. Previous to the first election, the governor shall cause a census 

or enumeration of the inhabitants of the several counties and districts of the territory to be taken, 

and the first election shall be held at such time and places, and be conducted in such manner, 

as the governor shall appoint and direct; and he shall, at the same time, declare the number of 
the members of the council and house of representatives to which each of the counties or dis- 

tricts shall be entitled under this act. The number of persons authorized to be elected having 

the highest number of votes in each of said council districts, for members of the council, shall be 

declared by the governor to be duly elected to the council; and the person or persons authorized | 
to be elected having the greatest number of votes for the house of representatives, equal to the 

number to which each county or district shall be entitled, shall be declared by the governor to be 

duly elected members of the house of representatives: provided, that in case of a tie between two 

or more persons voted for, the governor shall order a new election to supply the vacancy made by 

such tie. And the persons thus elected to the legislative assembly shall meet at such place and 

. on such day as the governor shall appoint; but thereafter, the time, place and manner of holding 

and conducting all elections by the people, and the apportioning the representation in the several 

counties or districts to the council and house of representatives according to the population, shall 

be prescribed by law, as well as the day of the commencement of the regular sessions of the legis- 

lative assembly: provided, that no one session shall exceed the term of forty days. 


ANNOTATIONS 


Effect of law violating separation of powers. — 
Laws 1865, ch. 28, § 2 (§ 1039, 1897 Comp.) providing 
that fines for contempt were limited to $50 in absence of 


powers doctrine contained in §§ 3, 5 and 10 of the Organic 
Act, and was not within reasonable and proper regulatory 
limits; thus it was not carried into effect upon statehood 
by N.M. Const., art. II, § 12. State ex rel. Bliss v. Green- 
wood, 63 N.M. 156, 315 P.2d 2238 (1957). 


jury trial was invalid in that it violated the separation of 


Sec. 6. Qualifications of voters and officeholders. 


Every free white male inhabitant, above the age of twenty-one years, who shall have been a 
resident of said territory at the time of the passage of this act, shall be entitled to vote at the first 
election, and shall be eligible to any office within the said territory; but the qualifications of voters 
and of holding office, at all subsequent elections, shall be such as shall be prescribed by the legisla- 
tive assembly: provided, that the right of suffrage, and of holding office, shall be exercised only by 
citizens of the United States, including those recognized as citizens by the treaty with the republic 


of Mexico, concluded February second, eighteen hundred and forty-eight. 


ANNOTATIONS 


This act provided qualifications of voters and 
officers. Territory ex rel. Sandoval v. Albright, 12 N.M, 
293, 78 P. 204 (1904), appeal dismissed, 200 U.S, 9, 26 S. 
Ct. 210, 50 L. Ed. 346 (1906). 

And it gave legislature power to create office of 
county assessor and prescribe as one of his qualifica- 
tions for office that he reside in county for which he is 
elected to serve. Territory ex rel. Sandoval v. Albright, 12 


N.M. 293, 78 P. 204.1904), appeal dismissed, 200 U.S. 9, 
26 S. Ct, 210, 50 L. Ed, 346 (1906). 

Unqualified voter. — Person of foreign birth, who took 
out papers after he voted and whose father was not natu- 
ralized prior to his majority, was not a legal voter under 
this section. Berry v. Hull, 6 N.M. 6438, 30 P, 936 (1892), 

Woman is qualified to hold appointive office of 
state librarian. 1912-13 Op. Att’y Gen. 81. 

Under this provision, a woman can hold a nonelective 


ministerial office, including that of state librarian. State v. 
De Armijo, 18 N.M. 646, 140 P, 1123 (1914). 


Sec. 7. Extent of legislative power; approval of laws by congress. 


The legislative power of the territory shall extend to all rightful subjects of legislation, consis- 
tent with the constitution of the United States and the provisions of this act; but no law shall be 
passed interfering with the primary disposal of the soil; no tax shall be imposed upon the property 
of the United States; nor shall the lands or other property of nonresidents be taxed higher than 
the lands or other property of residents. All the laws passed by the legislative assembly and gover- 
nor shall be submitted to the congress of the United States, and, if disapproved, shall be null and 
of no effect. 
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Compiler’s notes. — This section was amended or And regulation of intoxicants. — State legislatures 
modified by the Springer Act, 24 Stat. 170 (48 U.S.C. §§ may regulate or prohibit absolutely the sale of intoxicat- 
1471 to 1473, 1475, 1478, 1479). ing liquors, and may prohibit the manufacture of them 

without violating the fourteenth amendment to U.S. con- 
ANNOTATIONS stitution. Rapp v. Venable, 15 N.M. 509, 110 P. 884 (1910), 

Legislative power over all rightful subjects ofleg- . Right to hire and pay subordinates. — Legislatures 
islation. — As legislative power of territory extends to all of territories, though dependents and subjects of congress, 
rightful subjects of legislation consistent with U.S, consti- are, except as restricted by the constitution and statutes, 
tution, it would extend to statute authorizing judgment unrestrained in their right to organize and provide for 
against sureties of an appeal bond. Beall v. New Mexico, themselves, as in hiring and paying of subordinates, Baca 
83 U.S, (16 Wall.) 535, 21 L. Ed, 292 (1872), v: Perez, 8 N.M. 187, 42 FP, 162 (1895). 

The legislative power extends to all rightful subjects of Congress did not intend by the Act of June 19, 1878, 
legislation consistent with the U.S. constitution and the ° ™aking appropriations for compensation of territorial 
Organic Act and properly included transférs of causes officers and members and officers of territorial legisla- 
having effect of revival and transfers of causes from one tures, and providing that “no greater number of officers 
jurisdiction to another for trial, Leitensdorfer v, Webb, 1 or charge per diem shall be paid or allowed by the United 
N.M. 34 (1853), aff'd, 61 U.S. (20 How.) 176, 15 L. Ed. 891 States to any territory,” to prohibit territorial legislature 
(1857). ity! from employing and compensating from territorial trea- 

Including definition of crimes, prescription of sury subordinates for officers named in act. Baca v. Perez, 
punishment. — Legislature was given power over all 8 N.M. 187, 42 P, 162 (1895). ; ) . 
rightful subjects of legislation including definition of Right to take judicial action. — General superin- 
crimes and misdemeanors and prescription of punish- tending control over inferior courts” possessed by terri- 
ment, Bray v. United States, 1 N.M. 1 (1852). torial district and supreme courts did not extend to the 

Laws 1854, Feb, 16, § 688, 1884 Comp. (superseded by judicial action of the legislative houses in the case where 
Laws 1891, ch. 80, § 4), defining first-degree murder, was it was deemed necessary to confer such powers upon them 
enacted strictly within the grant of power of this section. with a view to enable them to perfect their organization 
Territory v. Yarberry, 2 N.M. 391 (1883). and perform their legislative duties. Chavez v. Luna, 5 


N.M, 183, 21 P. 344 (1889). 


Sec. 8. Elective and appointive officers. 


All township, district and county officers, not herein otherwise provided for, shall be appointed 
or elected, as the case may be, in such manner as shall be provided by the governor and legislative 
assembly of the territory of New Mexico. The governor shall nominate, and, by and with the advice 
and consent of the legislative council, appoint, all officers not herein otherwise provided for; and in 
the first instance the governor alone may appoint all said officers, who shall hold their offices until 
the end of the first session of the legislative assembly, and shall lay off the necessary districts for 
members of the council and house of representatives, and all other officers. 


ANNOTATIONS without advice and consent of the territorial council and 
during its recess, was limited to cases of death or resig- 
nation, and governor had no power to remove treasurer 
and appoint his successor, but mandamus lay for party ap- 
pointed to such office by the governor, since he had prima 


Appointment power limited. — Act Jan. 25, 1854 (§ 
2556, 1897 Comp.) was void as inconsistent with this sec- 
tion and 48 U.S.C. § 1459, since, under the Organic Act, 


the governor could make only original appointments to facie title thereto. Eldodt v. Territory ex rel. Vaughn, 10 

territorial offices without consent of legislative council, N.M. 141,61 P. 105 (1900), 

and, under the last-mentioned section, could only tempo- Power to remove and appoint county officers was 

rarily fill vacancies caused by death or resignation, while vested exclusively in legislature, unlimited by act of 

the territorial act attempted to give him authority to fill congress. Territory ex rel. Sandoval v. Albright, 12 N.M. 

all vacancies in such offices. Territory v. Stokes, 2 N.M. 49 293, 78 P. 204 (1904). 

(1881). i ; Governor was not empowered to remove an officer 
Unauthorized removal and appointment. - Power elected under’'statute. Territory ex rel. Hubbell v. Armijo, 

of governor to fill office of treasurer by appointment, 14 N.M. 205, 89 P. 267 (1907), 


Sec. 9. Restrictions on office-holding by members of legislative 
assembly. 


No member of the legislative assembly shall hold, or be appointed to, any office which shall have 
been created, or the salary or emoluments of which shall have been increased while he was a mem- 
ber, during the term for which he was elected, and for one year after the expiration of such term; 
and no person holding a commission or appointment under the United States, except postmasters, 
shall be a member of the legislative assembly, or shall hold any office under the government of said 
territory. 
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Sec. 10. Courts; jurisdiction; judicial districts; clerks; appeals. 


The judicial power of said territory shall be vested in a supreme court, district courts, probate 
courts, and in justices of the peace. The supreme court shall consist of a chief justice and two associate 
justices, any two of whom shall constitute a quorum, and who shall hold a term at the seat of govern- 
ment of said territory annually, and they shall hold their offices during the period of four years, The 
said territory shall be divided into three judicial districts, and a district court shall be held in each of 
said districts by one of the justices of the supreme court, at such time and place as may be prescribed 
by law; and the said judges shall, after their appointments, respectively, reside in the districts which 
shall be assigned them. The jurisdiction of the several courts herein provided for, both appellate and 
original, and that of the probate courts and of justices of the peace, shall be as limited by law: pro- 
vided, that justices of the peace shall not have jurisdiction of any matter in controversy when the title 
or boundaries of land may be in dispute, or where the debt or sum claimed shall exceed one hundred 
dollars [($100)]; and the said supreme and district courts, respectively, shall possess chancery as well 
as common-law jurisdiction. Each district court, or the judge thereof, shall appoint its clerk, who shall 
also be the register in chancery, and shall keep his office at the place where the court may be held. 
Writs of error, bills of exception and appeals, shall be allowed in all cases from the final decisions of 
said district courts to the supreme court, under such regulations as may be prescribed by law, but in 
no case removed to the supreme court shall trial by jury be allowed in said court. The supreme court, 
or the justices thereof, shall appoint its own clerk, and every clerk shall hold his office at the pleasure 
of the court for which he shall have been appointed. Writs of error and appeals from the final deci- 
sions of said supreme court shall be allowed, and may be taken to the supreme court of the United 
States, in the same manner and under the same regulations as from the circuit courts of the United 
States, where the value of the property or the amount in controversy, to be ascertained by the oath or 
affirmation of either party, or other competent witness, shall exceed one thousand dollars [($1,000)]; 
except only that in all cases involving title to slaves, the said writs of error or appeals shall be allowed 
and decided by the said supreme court without regard to the value of the matter, property or title in 
controversy; and except also that a writ of error or appeal shall also be allowed to the supreme court 
of the United States from the decision of the said supreme court created by this act, or of any judge 
thereof, or of the district courts created by this act, or of any judge thereof, upon any writ of habeas 
corpus involving the question of personal freedom; and each of the said district courts shall have 
and exercise the same jurisdiction in all cases arising under the constitution and laws of the United 
States as is vested in the circuit and district courts of the United States; and the said supreme and 
district courts of the said territory, and the respective judges thereof, shall and may grant writs of 
habeas corpus in all cases in which the same are grantable by the judges of the United States in the 
District of Columbia; and the first six days of every term of said courts, or so much thereof as shall be 
necessary, shall be appropriated to the trial of causes arising under the said constitution and laws; 
and writs of error and appeals in all such cases shall be made to the supreme court of said territory, 
the same as in other cases. The said clerk shall receive in all such cases the same fees which the clerks 
of the district courts of Oregon territory now receive for similar services, 


Compiler’s notes. — For Oregon Territorial Act, see of peace, Tapia v. Martinez, 4 N.M. (Gild. E.WS. ed.) 329, 

Act of Congress, Aug. 14, 1848, 9 Stat, 323, ch. 177, 16 P, 272 (1888), 
Limits on legislature. — Territorial legislature had 
I. GENERAL CONSIDERATION. power over all rightful subjects of legislation including 
II. JURISDICTION OF COURTS. definition of crimes and misdemeanors and prescription of 
II]. SUPREME COURT. ‘punishment; but the jurisdiction of all courts provided for 
IV. DISTRICT COURTS. by law, both appellate and original, was as limited by law, 
V. PROBATE COURTS. except that no power could be given to justices of peace 
VI. APPEALS. where title and boundaries of land were in question or 
sum claimed exceeded $100. Bray v. United States, 1 N.M. 

ANNOTATIONS 1 (1852), 
Effect of law violating separation of powers. — 
I. GENERAL CONSIDERATION. Laws 1865, ch, 28, § 2 (§ 1039, 1897 Comp.) providing that 
; fines for contempt were limited to $50 in absence of jury 
_dudicial power vested by act. — Act which estab- trial was invalid in that it violated the separation of pow- 
lished territory of New Mexico and Organic Act provided ers doctrine contained in §§ 3, 5 and 10 of the Organic Act, 
that judicial power of territory should be vested in a su- and was not within reasonable and proper regulatory lim- 
preme court, district courts, probate courts and in justices its; thus it was not carried into effect upon statehood by 
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N.M. Const., art. II, § 12. State ex rel. Bliss v. Greenwood, 
63 N.M. 156, 315 P.2d 223 (1957). 


II. JURISDICTION OF COURTS. 


Act provided for chancery as well as common-law 
jurisdiction. Territory ex rel. Wade y. Ashenfelter, 4 N.M. 
(Gild. E.W.S. ed.) 93, 12 P. 879 (1887), appeal dismissed, 
154 U.S, 493, 14 S. Ct. 1141, 38 L. Ed. 1079 (1893). 

Intention of this section was to clothe supreme and dis- 
trict courts with equity and law powers for purpose of dis- 
charging with fullest effect the duties assigned to them 
by congressional and territorial legislation. Bray v. United 
States, 1 N.M. 1 (1852). 

Phrase “chancery as well as common-law juris- 
diction” did not recognize validity of common-law mar- 
riages, In re Gabaldon’s Estate, 38 N.M, 392, 34 P.2d 672, 
94 A.L.R. 980 (1934), é 

Provision of this section of the Organic Act, giving 
supreme court and district courts chancery as well as 
common-law jurisdiction, did not bring into the territory 
the common law in its broadest sense, but simply estab- 
lished a system of procedure according to the course of the 
common law. Browning v. Estate of Browning, 3 N.M. (Gild. 
E.W.S. ed.) 659, 9 P, 677 (1886), 

Supreme and district courts possessed chancery as well 
as common-law jurisdiction, Torrez v. Board of County 
Comm'rs, 10 N.M. 670, 65 P, 181 (1901). 

Congress had power to delegate authority to de- 
fine jurisdiction of courts created by it to territorial 
government. Territory v. Yarberry, 2 N.M. 391 (1883). 

It was within competency of congress either to define 
directly, by their own act, the jurisdiction of courts cre- 
ated by them, or to delegate authority to do so to territo- 
rial government; and by either proceeding, to permit or 
to deny transfer of any legitimate power or jurisdiction 
previously exercised by courts of provisional government 
to tribunals of territorial government. This power was in 
fact delegated by this section. Leitensdorfer v. Webb, 61 
US. (20 How.) 176, 15 L. Ed. 891 (1857). 

Legislative power of territory extended to all 
rightful subjects of legislation, consistent with US. 
constitution and this act although all laws passed by leg- 
islative assembly and governor had to be submitted to 
congress of United States and were void if disapproved; 
and jurisdiction of the several courts herein provided for, 
both appellate and original, and that of probate courts 
and justices of peace, was limited by law. Torrez v. Board of 
County Comm'rs, 10 N.M. 670, 65 P. 181 (1901), 

Organic Act provided only that jurisdiction of supreme 
court, with its appellate power, should be as limited by 
law, and that jurisdiction of other courts therein men- 
tioned as courts of original jurisdiction also should be as 
limited by law. Archibeque v. Miera, 1 N.M. 160 (1857). 


Ill. SUPREME COURT. 


Derivation of jurisdiction. — Territorial supreme 
court derived its appellate jurisdiction from Organic Act, 
and, by terms of act itself, had no appellate jurisdiction 
except from final decisions of district courts. Organic Act 
brought supreme court into existence, and all of its juris- 
diction was derived from Organic Act and subsequent con- 
gressional legislation. Jung v. Myer, 11 N.M. 378, 68 P. 933 
(1902). 

And limits thereof, — Supreme court was vested with 
full appellate jurisdiction, but did not have original juris- 
diction in any case but that of granting writs of habeas 
corpus; an affirmative grant of original jurisdiction im- 
plied a negative upon its exercise in any other case. Terri- 
tory v. Ortiz, 1 N.M. 5 (1852). 

Chancery and common-law powers. — Writs of 
error, bills of exception and appeals were allowed in all 
cases from final decisions of district courts to the supreme 
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court of territories under such regulations as were pre- 
scribed by law, and the supreme court and district courts 
possessed chancery as well as common-law jurisdiction, 
which invested the supreme court with common-law juris- 
diction in the exercise of its original and appellate juris- 
diction, Marinan v. Baker, 12 N.M, 451, 78 P. 531 (1904). 

Legislature to provide regulations. — This section, 
while not self-executing, provided what cases could be ap- 
pealed to supreme court. Legislature could provide only 
the regulations whereby appeals could be prosecuted “in 
all cases” from final decisions of district court. Legislature 
could neither extend nor abridge right of appeal but was 
confined to providing regulations for its exercise; matters 
of probate and will contests were appealable. In re Mor- 
row’s Will, 41 N.M. 117, 64 P.2d 1300 (1937). 

Writ of prohibition. — Territorial district courts are 
not technically inferior courts but are relatively inferior 
to the supreme court of New Mexico, which court can 
properly issue writ of prohibition to them. Lincoln-Lucky 
& Lee Mining Co. v. District Court, 7 N.M. 486, 38 P. 580 
(1894), 

Review of decisions. — This section did not give fed- 
eral court of appeals the right to review decisions of state 
supreme court; the review was expressly limited to judg- 
ments of territorial courts. Lovato v. New Mexico, 220 F. 
104 (8th Cir. 1915). 


IV. DISTRICT COURTS. 


Jurisdiction. — District courts had original jurisdic- 
tion in all cases, civil and criminal, in which jurisdiction 
was not specially delegated to some other court, and also 
had such appellate and supervisory jurisdiction as might 
have been granted them by law. Territory v. Ortiz, 1 N.M. 
5 (1852). 

Indiscretion of legislature. — The Organic Act and 
other congressional acts regarding government of New 
Mexico territory left jurisdiction of district courts to dis- 
cretion of legislature. State ex rel. Weltmer v. Taylor, 42 
N.M. 405, 79 P.2d 937 (1938). 

Effect of certain statutes on jurisdiction. — Ter- 
ritorial statutes gave the judges of the supreme court sit- 
ting in the county district courts exclusive jurisdiction to 
hear cases arising under territorial laws, but did not with- 
draw from the courts of the larger districts the authority 
expressly conferred on them by the Revised Statutes and 
the Organic Act, something that territorial courts could 
not do. Santa Fe Cent. Ry. v. Friday, 232 U.S. 694, 34S. Ct. 
468, 58 L. Hd. 802 (1914)(case brought under the federal 
Employer's Liability Act of 1906), 

Nature of chancery jurisdiction. — Chancery juris- 
diction was derived from the Organic Act and other acts 
of congress, and was the same as that vested in the courts 
of the United States, possessing chancery powers, to in- 
stitute, hear and determine causes in equity. Gutierres v. 
Pino, 1 N,M. 392 (1866). 

Common-law offenses. — Common-law as well as 
chancery jurisdiction was conferred on the supreme and 
district courts, provided the jurisdiction was to be limited 
by law, which clothed those courts with equity and law 
powers, but this did not give them cognizance of offenses 
at common law without legislative sanction. As no statute 
gave district court jurisdiction of common-law assault and 
battery, an indictment for such offense did not lie in the 
district court. Bray v. United States, 1 N.M. 1 (1852). 

Court had no jurisdiction to vacate judgment 
after one year from time it was rendered, Weaver v. 
Weaver, 16 N.M. 98, 113 P. 599 (1911), 

Divorce between Indians, — In divorce action be- 
tween Indians of different pueblos, residing therein, the 
district court of the county had jurisdiction where it was 
not asserted that Pueblo customs and laws provided a 
remedy, Tenorio v. Tenorio, 44 N.M. 89, 98 P.2d 838 (1940), 
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Writs of certiorari. — In exercise of their superin- 
tending control, district courts had power, either as courts 
of common law or courts of chancery, to issue writs of cer- 
tiorari to probate courts. Territory v. Valdez, 1 N.M. 533 
(1872). 

Time, place and Garktfont — Acts 1880, ch. 8 did not 
change the times and places of holding the district courts, 
or their duration, but declared that such courts should be 
at all times in session and open at any place in the district 
where the judge might be, for certain purposes, including 
that of rendering final decrees. United States v. Gwyn, 4 
N.M. (Gild. E.W.S. ed.) 635, 42 P. 167 (1888). 

Congress and the legislature intended that district 
courts be open at all times and that any associate justice 
of the supreme court might preside over a district court to 
effectuate prompt administration of justice. Mayes v. Bas- 
sett, 17 N.M. 198, 125 P: 609 (1912). 


V. PROBATE COURTS, 


Jurisdiction. — Probate courts were created by the 
Organic Act and were to exercise the jurisdiction con- 
ferred upon them as limited by law. Bucher v. Thompson, 7 
N.M. 115, 32 P. 498 (1893). 

Section did not confer chancery jurisdiction on 
probate courts. Perea v. Barela, 6 N.M. 239, 27 P. 507 
(1891), 

Probate courts without jurisdiction to determine 
contested claims of title to property between an estate 
and a stranger; Organic Act’s express conferring of chan- 
cery as well as common-law jurisdiction upon supreme 
and district courts.and its failure to confer such jurisdic- 
tion upon probate courts was equivalent to expressly de- 
nying probate courts such jurisdiction. Caron v. Old Reli- 
able Gold Mining Co., 12 N.M. 211, 78 P. 63 (1904). 

But could order guardian’s sale of land. — Pro- 
bate court had jurisdiction to make order under which 
land was sold by widow as special guardian. Hagerman v. 
Meeks, 13 N,.M. 565, 86 P. 801 (1906). 

And solemnize marriages. — Organic Act fixed ju- 
dicial powers of the courts, Probate courts were and are 
courts of special and limited jurisdiction, and the judges 
were “civil magistrates” empowered to solemnize mar- 
riages. Golden v. Golden, 41 N.M. 356, 68 P.2d 928 (1937). 

Judgment admitting will to probate could not be 
annulled by same court in proceeding brought by an 
heir, after he became of age and more than 20 years after 
the judgment was rendered. Bent v. Thompson, 138 U.S. 
114, 11S. Ct. 238, 34 L. Ed. 902 (1891). 

Appeal tried de novo. — Under Organic Act, only 
supreme court was clothed with appellate powers, while 
the district court, courts of probate and justice courts were 
courts of original jurisdiction. Hence, on appeal from jus- 
tice of peace to district court, case was tried on its mer- 
its de novo as a court of original jurisdiction, without re- 
gard to previous trial, and transcript on such appeal was 
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resorted to only to ascertain if the case appealed was the 
one that originated there. Archibeque v. Miera, 1 N.M. 160 
(1857). 


VI. APPEALS, 


Legislature could not take away right of appeal 
from district court to territorial supreme court. Sena v. 


United States, 147 F. 485 (8th Cir. 1906). 


Organic Act prohibited appeals from decisions 
other than final judgments. Weaver v. Weaver, 15 N.M. 
333, 107 P. 527 (1910). See also Weaver v. Weaver, 16 N.M. 
98, 113 P. 599 (1911), permitting appeal of district court’s 
improper vacation of judgment. 

Decree granting injunction and appointing receiver 
for insolvent corporation was final decree for purposes of 
appeal. Sacramento Valley Irrigation Co. v. Lee, 15 N.M. 
567, 113 P. 834 (1910); Eagle Mining & Imp. Co. v. Lund, 
15 N.M. 696, 113 P. 840 (1910). 

In action to foreclose mechanic’s lien, where order di- 
rected sale of lien property and payment of proceeds into 
court after payment of complainant’s claim, and supple- 
mental order directed payment of proceeds into court for 
determination of priorities and distribution, such supple- 
mental order did not destroy finality of original order for 
appeal purposes. Texas, S.F. & N.R.R. v. Orman, 3 N.M. 
(Gild. E.W.S. ed.) 612, 9 P. 253 (1886). 

Contempt judgment of district court not review- 
able, not being “rendered upon an indictment.” Marinan 
v. Baker, 12 N.M. 451, 78 P. 531 (1904). 

Appeal could not be had from judgment classed as a 
criminal contempt. Costilla Land & Inv. Co. v. ete 15 
N.M. 528, 110 P. 847 (1910). 

Review of county board. — Action of potied of county 
commissioners in declaring vacant, for default, the office 
of county collector, under Laws 1882, ch. 62, § 111 (§ 2916, 
1884 Comp.), was in a quasi-judicial capacity only, and on 
review thereof by way of certiorari no presumption arose 
in their favor as to regularity of proceedings. Armijo v. 
Board of County Comm’rs, 3 N.M. (Gild. E.W.S. ed.) 477, 
7 P, 19 (1885). : 

Review of decision by U.S. supreme court. — In 
cases brought by appeal from territorial supreme courts, 
weight or sufficiency of evidence was not considered, but 
only whether findings supported judgment, and whether 
there was any error in rulings, duly excepted to, upon 
admission or rejection of evidence. Grayson v. Lynch, 163 
US. 468, 16 S. Ct. 1064, 41 L. Ed. 230 (1896). 

In habeas proceeding an 1885 congressional act (23 
Stat. c. 355) limiting appeals from territorial supreme 
courts to U.S. supreme court to matters involving money 
or rights ascertainable in money did not impliedly repeal 
this section as to appeals in habeas corpus proceedings. 
Gonzales v. Cunningham, 164 U.S. 612, 17 S, Ct. 182, 41 
L, Ed. 572 (1896). 


Sec. 11. Attorney for territory; marshal. 


There shall be appointed an attorney for said territory, who shall continue in office for four 
years, unless sooner removed by the president, and who shall receive the same fees and salary as 
the attorney of the United States for the present territory of Oregon. There shall also be a marshal 
for the territory appointed,.who shall hold his office for four years, unless sooner removed by the 
president, and who shall execute all processes issuing from the said courts when exercising their 
jurisdiction as circuit and district courts of the United States: he shall perform the duties, be sub- 
ject to the same regulation and penalties, and be entitled to the same fees as the marshal of the 
district court of the United States for the present territory of Oregon, and shall, in addition, be 
paid two hundred dollars [($200)] annually as a compensation for extra services. 
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Sec. 12. Governor and other officers; appointment; oath of office; 
salaries; appropriations. 


The governor, secretary, chief justice and associate justices, attorney and marshal, shall be nom- 
inated, and, by and with the advice and consent of the senate, appointed by the president of the 
United States. The governor and secretary, to be appointed as aforesaid, shall, before they act as 
such, respectively take an oath or affirmation, before the district judge, or some justice of the peace 
in the limits of said territory, duly authorized to administer oaths and affirmations by the laws 
now in force therein, or before the chief justice or some associate justice of the supreme court of the 
United States, to support the constitution of the United States, and faithfully to discharge the du- 
ties of their respective offices; which said oaths, when so taken, shall be certified by the person by 
whom the same shall have been taken, and such certificates shall be received and recorded by the 
said secretary among the executive proceedings; and the chief justice and associate justices, and 
all other civil officers in said territory, before they act as such, shall take a like oath or affirmation, 
before the said governor or secretary, or some judge or justice of the peace of the territory, who may 
be duly commissioned and qualified, which said oath or affirmation shall be certified and transmit- 
ted, by the person taking the same, to the secretary, to be by him recorded as aforesaid; and after- 
wards, the like oath or affirmation shall be taken, certified and recorded, in such manner and form 
as may be prescribed by law. The governor shall receive an annual salary of fifteen hundred dollars 
[(($1,500)] as governor, and one thousand dollars [($1,000)] as superintendent of Indian affairs. The 
chief justice and associate justices shall each receive an annual salary of eighteen hundred dollars 
[(($1,800)]. The secretary shall receive an annual salary of eighteen hundred dollars [($1,800)]. The 
said salary shall be paid quarter-yearly, at the treasury of the United States. The members of the 
legislative assembly shall be entitled to receive three dollars [($3.00)] each per day during their 
attendance at the sessions thereof, and three dollars [($3.00)] each for every twenty miles’ travel 
in going to and returning from the said sessions, estimated according to the nearest usually trav- 
eled route. There shall be appropriated annually the sum of one thousand dollars [($1,000)], to be 
expended by the governor, to defray the contingent expenses of the territory; there shall also be ap- 
propriated annually a sufficient sum to be expended by the secretary of the territory, and upon an 
estimate to be made by the secretary of the treasury of the United States, to defray the expenses of 
the legislative assembly, the printing of the laws and other incidental expenses; and the secretary 
of the territory shall annually account to the secretary of the treasury of the United States for the 
manner in which the aforesaid sum shall have been expended. 


Compiler’s notes. — Act June 17, 1870, 16 Stat. 152, officer of each branch of the legislature was to receive $10 
ch. 130 fixed the salary of the chief justice and associate per day and various employees were to receive from $5 to 
justices at $3,000 each, Act Jan. 23, 1873, 17 Stat. 416, ch. $8 per day. The governor was to receive $3,500, and the 
48 changed the pay of members of the legislature to $6 per secretary of the territory $2,500 per annum. 


day, and mileage as then provided by law. The presiding 


Sec. 13. First session of legislative assembly; seat of government. 


The legislative assembly of the territory of New Mexico shall hold its first session at such time 
and place in said territory as the governor thereof shall appoint and direct; and at said first ses- 
sion, or as soon thereafter as they shall deem expedient, the governor and legislative assembly 
shall proceed to locate and establish the seat of government for said territory at such place as they 
may deem eligible; which place, however, shall thereafter be subject to be changed by the said gov- 
ernor and legislative assembly. 


Sec. 14. Delegate to house of representatives; election. 


A delegate to the house of representatives of the United States, to serve during each congress of 
the United States, may be elected by the voters qualified to elect members of the legislative assem- 
bly, who shall be entitled to the same rights and privileges as are exercised and enjoyed by the del- 
egates from the several other territories of the United States to the said house of representatives. 
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The first election shall be held at such time and places, and be conducted in such manner, as the 
governor shall appoint and direct; and at all subsequent elections, the times, places and manner 
of holding the elections shall be prescribed by law. The person having the greatest number of votes 
shall be declared by the governor to be duly elected, and a certificate thereof shall be given accord- 
ingly: provided, that such delegate shall receive no higher sum for mileage than is allowed by law 
to the delegate from Oregon. | 


Sec. 15. Survey of lands; school lands. 


When the lands in said territory shall be surveyed under the direction of the government of 
the United States, preparatory to bringing the same into market, sections numbered sixteen and 
thirty-six in each township in said territory shall be, and the same are hereby, reserved for the 
purpose of being applied to schools in said territory, and in the states and territories hereafter to 
be erected out of the same. 


Sec. 16. Judicial districts; assignment of judges. 


Temporarily and until otherwise provided by law, the governor of said territory may define the 
judicial districts of said territory, and assign the judges who may be appointed for said territory to 
the several districts, and also appoint the times and places for holding courts in the several coun- 
ties or subdivisions in each of said judicial districts, by proclamation to be issued by him; but the 
legislative assembly, at their first or any subsequent session, may organize, alter or modify such 
judicial districts, and assign the,judges and alter the times and places of Aolding the courts, as to 
them shall seem proper and convenient. 


Sec. 17. Federal constitution and laws extended to New Mexico. 


The constitution, and all laws of the United States which are not locally inapplicable, shall have 
the same force and effect within the said territory of New Mexico as elsewhere within the United 
States. 


ANNOTATIONS 


Territorial statute counter to congressional leg- 
islation was invalid. Pankey v, Ortiz, 26 N.M. 575,.195 
P, 906, 30 A.L.R. 92 (1921). 

The U.S. constitution, the Organic Act and acts sup- 
plemental or in addition thereto formed constitution of 
territory. Any act of territorial legislature inconsistent 
with constitution or those acts of congress was uncon- 
stitutional. Torrez v. Board of County Comm'rs, 10 N.M. 
670, 65 P. 181 (1901). 


Applicability of federal law. — The Organic Act, 


which is our constitution, provides that the constitution 
and laws of the United States which are not locally inap- 
plicable shall have the same force and effect within New 
Mexico as elsewhere; hence, a creditor who tried to inter- 
vene in a suit in equity brought by a partner to have the 
partnership put into the hands of a receiver would not be 
allowed so to do, where he had shown no equity grounds 


for intervention, because of the seventh amendment guar- 
antee of trial by jury for actions at common law, Flournoy 
v. Bullock, Baker & Co., 11 N.M. 87, 66 P. 547, 55 L.R.A. 
745 (1901). 

Act Feb. 26, 1889 (Session Laws 1889, p. 227) was un- 
constitutional, as attempting to set aside right to jury 
trial guaranteed by fifth amendment of US. constitution, 
and was, also, local and special, and therefore in contra- 
vention of specific congressional inhibition against territo- 
rial legislatures enacting such laws as to summoning and 
impaneling jurors. Territory v. Baca, 6 N.M. 420, 30 P. 864 
(1892), 

Courts of territory had power to pass upon con- 
stitutionality of acts of territorial legislature. Torrez v. 
Board of County Comm’rs, 10 N.M. 670, 65 P. 181 (1901). 

Territorial courts, like state courts, were invested 
with general jurisdiction. Lynch v. Grayson, 7 N.M. 
26, 32 P, 149 (1893), aff'd, 163 U.S. 468, 16 S. Ct. 1064, 41 
L. Ed. 230 (1896). 


Sec. 18. Temporary suspension of provisions of act. 


The provisions of this act are hereby suspended, until the boundary between the United States 
and the state of Texas shall be adjusted; and when such adjustment shall have been effected, the 
president of the United States shall issue his proclamation, declaring this act to be in full force 
and operation, and shall proceed to laden ies the officers herein provided to be appointed in and for 
said territory. 
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Sec. 19. Citizens’ rights protected. 


No citizen of the United States shall be deprived of his life, liberty or property, in said territory, 
. except by the judgment of his peers and the laws of the land. 


Compiler’s notes. — The Organic Act was approved 
on September 9, 1850. 


Approved Sept. 9, 1850. 
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Enabling Act 
For 
New Mexico 


(Act of June 20, 1910, 36 Statutes at Large 557, Chapter 310) 


Sec. Sec. 

1. Constitutional convention; delegates; election; 10. Grants of public lands held in trust; sale or lease; 
apportionment, price; restrictions; water power reservations; lieu 

2. Meeting of delegates; mandatory provisions of sections; national forests. 

, constitution. 11, Selection of lands by state; surveys. 

3. Submission of constitution to people; canvass of 12. Confirmation of grants previously made to New 
returns; rejection; reassembling of convention. Mexico territory. 

4, Approval of constitution by president of United States 13. United States district court. 
and congress; proclamation calling election for 14. Pending litigation; jurisdiction and succession of 
county and state officers. courts. 

5. Election of state and county officers; members of house 15. State and federal courts; jurisdiction; transfer of 
of representatives; service of territorial officers. federal cases pending litigation. 

6. School and lieu lands; lands in national forests. 16. First legislative assembly; certification of election 

7. University and internal improvement land grants; of senators and representatives; territorial laws 
school fund. continued in force. 

8. Land grant schools under control of state; aid to 17. Appropriation to defray expenses incident to elections 
sectarian schools prohibited. and conventions. 

9. Common school fund. 18, Saline lands; reservation. 


Sec. 1. Constitutional convention; delegates; election; apportionment. 


The qualified electors of the territory of New Mexico are hereby authorized to vote for and 
choose delegates to form a constitutional convention for said territory for the purpose of framing 
a constitution for the proposed state of New Mexico. Said convention shall consist of one hundred 
delegates; and the governor, chief justice and secretary of said territory shall apportion the del- 
egates to be thus selected, as nearly as may be, equitably among the several counties thereof in 
accordance with the voting population, as shown by the vote cast at the election for delegate in 
congress in said territory in nineteen hundred and eight: provided, that in the event that any new 
counties shall have been added after said election, the apportionment for delegates shall be made 
proportionate to the vote cast within the various precincts contained in the area of such new coun- 
ties so created, and the proportionate number of delegates so apportioned shall be deducted from 
the original counties out of which such counties shall have been created. 

The governor of said territory shall, within thirty.days after the approval of this act, by procla- 
mation, in which the aforesaid apportionment of delegates to the convention shall be fully speci- 
fied and announced, order an election of the delegates aforesaid on a day designated by him in 
said proclamation, not earlier than sixty nor later than ninety days after the approval of this act. 
Such election for delegates shall be held and conducted, the returns made and the certificates of 
persons elected to such convention issued, as nearly as may be, in the same manner as is pre- 
scribed by the laws of said territory regulating elections therein of members of the legislature 
existing at the time of the last election of said members of the legislature; and the provisions of 
said laws in all respects, including the qualifications of electors and registration, are hereby made 
applicable to the election herein provided for; and said convention, when so called to order and 
organized, shall be the sole judge of the election and qualifications of its own members. Qualifica- 
tions to entitle persons to vote on the ratification or rejection of the constitution formed by said 
convention when said constitution shall be submitted to'the people of said territory hereunder 
shall be the same as the qualifications to entitle persons to vote for delegates to said convention. 


Cross references, — For consent to Enabling Act, see ANNOTATIONS 
N.M. Const., art. XXI, § 9. 
-Compiler’s notes, — The section headings throughout 
this Enabling Act were inserted by the compiler. 


Election within purview of liquor sale prohibi- 
tion. — Election of September 6, 1910, for delegates to 
the constitutional convention, was held in every county 
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and precinct of the territory of New Mexico, and was as purview of § 4138, 1897 Comp., prohibiting the sale of 
general as any November election ever will be, or ever liquor on general election days. Territory v. Ricordati, 18 
has been, and was such an election as came within the N.M, 10, 182 P. 1189 (1918). 


Sec. 2. Meeting of delegates; mandatory provisions of constitution. 


The delegates to the convention thus elected shall meet in the hall of the house of representatives 
in the capital of the territory of New Mexico at twelve o’clock noon on the fourth Monday after their 
election, and they shall receive compensation for the period they actually are in session, but not 
for more than sixty days in all. After organization they shall declare on behalf of the people of said 
proposed state that they adopt the constitution of the United States, whereupon the said convention 
shall be, and is hereby, authorized to form a constitution and provide for a state government for said 
proposed state, all in the manner and under the conditions contained in this act, The constitution 
shall be republican in form and make no distinction in civil or political rights on account of race or 
color, and shall not be repugnant to the constitution of the United States and the principles of the 
declaration of independence. 

And said convention shall provide, by an ordinance irrevocable without the consent of the United 
States and the people of said state: 

A. that perfect toleration of religious sentiment shall be secured, and that no inhabitant of said 
state shall ever be molested in person or property on account of his or her mode of religious wor- 
ship; and that polygamous or plural marriages, or polygamous cohabitation, and the sale, barter or 
giving of intoxicating liquors to Indians and the introduction of liquors into Indian country, which 
term shall also include all lands now owned or occupied by the Pueblo Indians of New Mexico, are 
forever prohibited; 

B. that the people inhabiting said proposed state do agree and declare that they forever disclaim 
all right and title to the unappropriated and ungranted public lands lying within the boundaries 
thereof and to all lands lying within said boundaries owned or held by any Indian or Indian tribes 
the right or title to which shall have been acquired through or from the United States or any prior 
sovereignty, and that until the title of such Indian or ‘Indian tribes shall have been extinguished 
the same shall be and remain subject to the disposition and under the absolute jurisdiction and 
control of the congress of the United States; that the lands and other property belonging to citizens 
of the United States residing without the said state shall never be taxed at a higher rate than 
the lands and other property belonging to residents thereof; that no taxes shall be imposed by 
the state upon lands or property therein belonging to or which may hereafter be acquired by the 
United States or reserved for its use; but nothing herein, or in the ordinance herein provided for, 
shall preclude the said state from taxing, as other lands and other property are taxed, any lands 
and other property outside of an Indian reservation owned or held by any Indian, save and except 
such lands as have been granted or acquired as aforesaid or as may be granted or confirmed to any 
Indian or Indians under any act of congress, but said ordinance shall provide that all ‘such lands 
shall be exempt from taxation by said state so long and to such extent as congress has prescribed 
or may hereafter prescribe; 

C. that the debts and liabilities of said territory of New Mexico and the debts of the counties 
thereof which shall be valid and subsisting at the time of the passage of this act shall be assumed 
and paid by said proposed state, and that said state shall, as to all such debts and liabilities, be 
subrogated to all the rights, including rights of indemnity and reimbursement, existing in favor 
of said territory or of any of the several counties thereof at the time of the passage of this act: 
provided, that nothing in this act shall be construed as validating or in any manner legalizing 
any territorial, county, municipal or other bonds, obligations or evidences of indebtedness of said 
territory or the counties or municipalities thereof which now are or may be invalid or illegal at the 
time said proposed state is admitted, nor shall the legislature of said proposed state pass ony law 
in any manner validating or legalizing the same; 

D. that provisions shall be made for the establishment att maintenance of a Arata of public 
schools, which shall be open to all the children of said state and free from sectarian control, and 
that said schools shall always be conducted in English; 
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E. that said state shall never enact any law restricting or abridging the right of suffrage on ac- 
count of race, color or previous condition of servitude; 

F. that the capital of said state shall, until changed by the electors voting at an election provided 
for by the legislature of said state for that purpose, be at the city of Santa Fe, but no election shall 
be called or provided for prior to the thirty-first day of December, nineteen hundred and twenty- 
five; 

G. that there be and are reserved to the United States, with full acquiescence of the state, all 
rights and powers for the carrying out of the provisions by the United States of the act of congress 
entitled “An act appropriating the receipts from the sale and disposal of public lands in certain 
states and territories to the construction of irrigation works for the reclamation of arid lands,” ap- 
proved June seventeenth, nineteen hundred and two, and acts amendatory thereof or supplemen- 
tary thereto, to the same extent as if said state had remained a territory; 

H. that whenever hereafter any of the lands contained within Indian reservations or allotments 
in said proposed state shall be allotted, sold, reserved or otherwise disposed of, they shall be sub- 
ject for a period of twenty-five years after such allotment, sale, reservation or other disposal to all 
the laws of the United States prohibiting the introduction of liquor into the Indian country; and 
the terms “Indian” and “Indian country” shall include the Pueblo Indians of New Mexico and the 
lands now owned or occupied by them; 

I. that the state and its people consent to all and singular the provisions of this act concerning 
the lands hereby granted or confirmed to the state, the terms and conditions upon which said 
grants and confirmations are made and the means and manner of enforcing such terms and condi- 
tions, all in every respect and particular as in this act provided. 

All of which ordinance described in this section shall, by proper reference, be made a part of any 
constitution that shall be formed hereunder, in such terms as shall positively preclude the mak- 
ing by any future constitutional amendment of any change or abrogation of the said ordinance in 
whole or in part without the consent of congress. (As amended August 21, 1911, 37 Stat. 42, J.R. 
No. 8.) 


Cross references. — See N.M. Const., art. XXI, §§ 1 to Pueblo Indians are under protection of United 
10. As to amendment of compact with United States, see States, as dependent communities, and their lands and 
N.M. Const., art. XIX, § 4. property are subject to congressional legislation. United 

Compiler’s notes, — The Act of Aug. 21, 1911 deleted States v. Candelaria, 271 U.S, 432, 46 S. Ct. 561, 70 L. Ed. 
a requirement specifying proficiency in English as a quali- 1023 (1926). 
fication for all state officers and members of the state leg- Liquor prohibition. — Congress is vested with ple- 
islature, nary power to legislate as to the territories; its prohibi- 

tion in Enabling Act of introduction of liquor into “Indian 
ANNOTATIONS country” was valid. United States v. Sandoval, 231 US. 28, 


34S. Ct. 1,58 L. Ed. 107 (1918). 

Crimes by or against Indians. — There is nothing in 
this act which precludes jurisdiction of the United States 
over crimes committed by or against Indians in their 
pueblos, which are Indian lands under 25 U.S.C. § 217. 
United States v. Chavez, 290 U.S. 357, 54 S. Ct, 217, 78 L. 
Ed. 360 (1933). 


Validity of conditions for statehood. — Conditions 
imposed by congress upon new states through their en- 
abling acts are valid when they result from exercise of 
powers conferred upon federal government. United States 
v. Sandoval, 231 U.S. 28, 34S. Ct. 1, 58 L. Ed, 107 (1913). 

Enabling Act disclaimed state jurisdiction over 
Indians, and the state of New Mexico has declined to as- ; : : E 
sume jurisdiction over the Indian reservations within the Section 465 of the federal Indian Reservation Act did 
state by failing to take affirmative steps under congressio- not bar application of nondiscriminatory state gross re- 
nal acts. Chino v, Chino, 90 N.M. 203, 561 P.2d 476 (1977). ceipts tax to ski resort built by tribe on land not on the 

Except where granted or sanctioned. — The terms reservation, but leased from the federal government, 
upon which New Mexico was admitted as one of the states but did preclude imposition of compensating use tax on 
of the Union and N.M. Const., art. XXI, § 2 left no room for personalty installed as permanent improvements in con- 
a claim by the state to governmental power over the In- struction of the ski lifts. Mescalero Apache Tribe v. Jones, 
dians or Indian lands, except where such jurisdiction has 411 US. 145, 93S. Ct. 1267, 36 L. Ed. 2d 114 (1973). 


been specifically granted by act of congress or sanctioned Pueblo Indians are subject to road tax for the benefit of 
by idataed Pike "il eae Grant Ailie United: States. roads outside of their own lands, 1915-16 Op. Att’y Gen. 9. 


Your Food Stores, Inc, v. Village of Espanola, 68 N.M. State not obligated on claim. — Subsection C did 
327, 361 P.2d 950, cert. denied, 368 U.S. 915, 82 S. Ct. 194, not obligate state to pay claims against county for wild 
7L. Ed. 2d 131 (1961). ie ‘ animal bounties, where, under the law, no claim existed 


against county until county commissioners had levied and 


Bit Nev e)O) FORCES oan tee Sento eeP at collected a tax for its payment. State ex rel. Beach v. Board 


rate entity existing outside of the political and govern- : 
mental jurisdiction of New Mexico. The state has some ju- ese hos rs, 19 aon fet bi P. ey eee rece 
risdiction, and there is not and never has been “exclusive ONG, ISSUCHUNCONSULUBONAI = eaws CHEN» 


federal authority.” Montoya v. Bolack. 70 N.M. 196, 372 inasmuch as it permitted state board of loan commission- 
P.2d 387 (1962). aie : ers to issue state bonds for purpose of reimbursing town 
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and counties for principal and interest upon railroad aid and runs counter to the letter and the spirit of the Navajo 
bonds previously issued and validated by congress, was Treaty of 1868, this act and other applicable federal stat- 
unconstitutional, for it allowed a diversion from original utes. Joe v. Marcum, 621 F.2d 358 (10th Cir. 1980), 
objects of proceeds from lands granted by congress. Act’ Tingley Hospital to retain entitlement to funds 
June 5, 1920 (41 Stat. 947) gives consent to such diver- upon relocation. — If the Carrie Tingley Crippled Chil- 
sion, but a constitutional amendment must be enacted dren’s Hospital should move from Truth or Consequences 
before the same can be effected. Bryant v. Board of Loan to another location, but, nevertheless, remain essentially 
Comm’rs, 28 N.M. 319, 211 P. 597 (1922), the institution defined in N.M. Const., art. XIV, § 1, it 
State legislature was without power to reimburse two would retain its entitlement to the funds derived from 
counties and a town for moneys paid on bonds, which they lands granted under this act. 1980 Op. Att’y Gen. No. 80- 
had issued, because the act, in violation of the state consti- 16. 
tution, authorized a diversion of proceeds of lands granted Water rights of Pueblo Indians. — The Pueblo Indi- 
by Enabling Act from the objects stated in that act; after ans have a right to use all the water in the Tesuque and 
the state had accepted terms and conditions of grant by Nambelpojoaque stream system necessary for their do- 
its constitution, Bryant v. Board of Loan Comm’rs, 28 N.M. mestic uses and to irrigate their lands, except for the land 
319, 211 P. 597 (1922), ownership and appurtenant water rights terminated by 
Teaching religion in public schools. — Teachers in - the operation of the federal 1924 Pueblo Lands Act, Act of 
public schools must not dress in religious garb or wear June 7, 1924, ch. 331, § 1 et seq. New Mexico ex rel. Reyn- 
religious emblems while in discharge of their duties, must olds v. Aamodt, 618 F. Supp. 993 (D.N.M. 1985). 
refrain from teaching sectarian religion and doctrines and State taxation of non-Indians’ activities on Indian 
dissemination of religious literature during such time and lands permissible. — In the absence of federal legisla- 
must be under actual control and supervision.of respon- tion, state taxation of non-Indians’ activities on Indian 
sible school authorities. Zellers v. Huff, 55 N.M. 501, 236 lands in generally permissible. Mescalero Apache Tribe v. 
P.2d 949 (1951), O’Cheskey, 625 F.2d 967 (10th Cir. 1980), cert. denied, 450 
State garnishment proceeding impinges tribal U.S, 959, 101 S. Ct, 1417, 67 L. Ed. 2d 383 (1981), rehear- 
sovereignty. — To permit a state court to run a -gar- ing denied, 455 U.S, 929, 102 S. Ct. 1296, 71 L. Ed, 2d 522 
nishment against a corporation located on the Navajo (1982). 
Reservation, and attach wages earned by an Indian for Law reviews. — For note, “State Fishing and Game 
on-reservation labor, would thwart a Navajo policy not to Regulations Do Not Apply on Tribally Owned Reservation 
allow garnishment; such impinges upon tribal sovereignty, Land,” see 23 Nat. Resources J. 487 (1983). 


Sec. 3. Submission of constitution to people; canvass of returns; 
rejection; reassembling of convention. 


When said constitution shall be formed as aforesaid the convention forming the same shall 
provide for the submission of said constitution to the people of New Mexico for ratification at an 
election which shall be held on a day named by said convention not earlier than sixty nor later 
than ninety days after said convention adjourns, at which election the qualified voters of New 
Mexico shall vote directly for or against said constitution and for or against any provisions thereof 
separately submitted. The returns of said election shall be made by the election officers direct to 
the secretary of the territory of New Mexico at Santa Fe, who, with the governor and the chief jus- 
tice of said territory, shall constitute a canvassing board, and they, or any two of them, shall meet 
at said city of Santa Fe on the third Monday after said election and shall canvass the same. If a 
majority of the legal votes cast at said election shall reject the constitution, the said canvassing 
board shall forthwith certify said result to the governor of said territory, together with the state- 
ment of votes cast upon the question of the ratification or rejection of said constitution and also a 
statement of the votes cast for or against such provisions thereof as were separately submitted to 
the voters at said election; whereupon the governor of said territory shall,,by proclamation, order 
the constitutional convention to reassemble at a date not later than twenty days after the receipt 
by said governor of the documents showing the rejection of the constitution by the people, and 
thereafter a new constitution shall be framed and the same proceedings shall be taken in regard 
thereto in like manner as if said constitution were being originally prepared for submission and 
submitted to the people. 


ANNOTATIONS Presentation by later conventions. — In the En- 


Pp tati f d tit ‘ C abling Act of 1910 congress did not express itself on the 
resentation of proposed constitution. — Congress question of how later constitutional conventions in the 


left the determination of whether to present the proposed state were to present their proposed changes to the voters. 
constitution to the voters as a package or separately up 1969 Op, Att’y Gen. No. 69-64 

to the 1910 constitutional convention. 1969 Op. Att’y Gen. , Race ‘ 

No, 69-64. 
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Sec. 4. Approval of constitution by president of United States and 
congress; proclamation calling election for county and state 
officers. 


When said constitution and such provisions thereof as have been separately submitted shall 
have been duly ratified by the people of New Mexico as aforesaid a certified copy of the same shall 
be submitted to the president of the United States and to congress for approval, together with the 
statement of the votes cast thereon and upon any provisions thereof which were separately sub- 
mitted to and voted upon by the people. And if congress and the president approve said constitu- 
tion and the said separate provisions thereof, or, if the president approves the same and congress 
fails to disapprove the same during the next regular session thereof, then and in that event the 
president shall certify said facts to the governor of New Mexico, who shall, within thirty days after 
the receipt of said notification from the president of the United States, issue his proclamation for 
the election of the state and county officers, the members of the state legislature and representa- 
tives in congress, and all other officers provided for in said constitution, all as hereinafter pro- 
vided; said election to take place not earlier than sixty days nor later than ninety days after said 
proclamation by the governor of New Mexico ordering the same. 


Sec. 5. Election of state and county officers; members of house of 
representatives; service of territorial officers. 


Said constitutional convention shall, by ordinance, provide that in case of the ratification of said 
constitution by the people, and in case the president of the United States and congress approve the 
same, or in case the president approves the same and congress fails to act in its next regular session, 
all as hereinbefore provided, an election shall be held at the time named in the proclamation of the 
governor of New Mexico, provided for in the preceding section, at which election officers for a full state | 
government, including a governor, members of the legislature, two representatives in congress, to be 
elected at large from said state, and such other officers as such constitutional convention shall pre- 
scribe, shall be chosen by the people. Such election shall be held, [and] the returns thereof made, can- 
vassed and certified to by the secretary of said territory in the same manner as in this act prescribed 
for the making of the returns, [and] the canvassing and certification of the same of the election for 
the ratification or rejection of said constitution, as hereinbefore provided, and the qualifications of 
voters at said election for all state officers, members of the legislature, county officers and represen- 
tatives in congress and other officers prescribed by said constitution shall be made the same as the 
qualifications of voters at the election for the ratification or rejection of said constitution as herein- 
before provided, When said election of said state and county officers, members of the legislature and 
representatives in congress and other officers above provided for shall be held and the returns thereof 
made, canvassed and certified as hereinbefore provided, the governor of the territory of New Mexico 
shall certify the result of said election, as canvassed and certified as herein provided, to the president 
of the United States, who thereupon shall immediately issue his proclamation announcing the result 
of said election so ascertained, and upon the issuance of said proclamation by the president of the 
United States the proposed state of New Mexico shall be deemed admitted by congress into the union, 
by virtue of this act, on an equal footing with the other states, Until the issuance of said proclamation 
by the president of the United States, and until the said state is so admitted into the union and said 
officers are elected and qualified under the provisions of the constitution, the county and territorial 
officers of said territory, including the delegate in congress thereof elected at the general election in 
nineteen hundred and eight, shall continue to discharge the duties of their respective offices in and 
for said territory: provided, that no session of the territorial legislative assembly shall be held in nine- 
teen hundred and eleven. 


v. Witt, 16 N.M. 335, 117 P. 860 (1911), 


ANNOTATIONS Justices of the peace were not to be elected at first state 

; ‘ election, 1909-12 Op. Att’y Gen. 210. 
Justices of peace were precinct, not county, offi- Holdover officer is officer de jure. — Where provi- 
cers within terms of this section. Territory ex rel. Welter sion is made by statute for an officer to hold over until 


697 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


§6 ENABLING ACT $6 


his successor is duly elected and qualified, the holdover is to the appointment of cadets to the military institute, 
regarded as in all respects a de jure officer, and expiration was to provide for the appointment of cadets, each two 
of his term does not produce a vacancy. Territory ex rel. years, to a number equal to the number of members of 
Klock v. Mann, 16 N.M. 744, 120 P. 313 (1911). the legislature and one more appointed by the gover- 
Officers of Curry county, appointed by the governor nor, and this object was not interfered with by provi- 
under statute creating that county, were entitled to hold sion of this section continuing in office territorial offi- 
their offices until their successors were duly elected and cers elected in 1908, with proviso that no session of the 
qualified. 1909-12 Op. Att’y Gen. 185. legislative assembly should be held in 1911. 1909-12 
Holdover provision not conflicting. — The main Op. Att’y Gen. 190. 


object of Laws 1901, ch. 6, § 6 (since repealed), relating 


Sec. 6. School and lieu lands; lands in national forests. 


In addition to sections sixteen and thirty-six, heretofore granted to the territory of New Mex- 
ico, sections two and thirty-two in every township in said proposed state not otherwise appropri- 
ated at the date of the passage of this act are hereby granted to the said state for the support of 
common schools; and where sections two, sixteen, thirty-two and thirty-six, or any parts thereof, 
are mineral, or have been sold, reserved or otherwise appropriated or reserved by or under the 
authority of any act of congress, or are wanting or fractional in quantity, or where settlement 
thereon with a view to preemption or homestead, or improvement thereof with a view to desert- 
land entry has been made heretofore or hereafter, and before the survey thereof in the field, the 
provisions of Sections Twenty-Two Hundred and Seventy-Five and Twenty-Two Hundred and 
Seventy-Six of the Revised Statutes are hereby made applicable thereto and to the selection of 
lands in lieu thereof to the same extent as if sections two and thirty-two, as well as sections six- 
teen and thirty-six, were mentioned therein: provided, however, that the area of such indemnity 
selections on account of any fractional township shall not in any event exceed an area which, 
when added to the area of the above-named sections returned by the survey as in place, will 
equal four sections for fractional townships containing seventeen thousand two hundred and 
eighty acres or more, three sections for such townships containing eleven thousand five hun- 
dred and twenty acres or more, two sections for such townships containing five thousand seven 
hundred and sixty acres or more, nor one section for such township containing six hundred and 
forty acres or more: and provided further, that the grants of sections two, sixteen, thirty-two 
and thirty-six to said state, within national forests now existing or proclaimed, shall not vest 
the title to said sections in said state until the part of said national forests embracing any of 
said sections is restored to the public domain; but said granted sections shall be administered 
as a part of said forests, and at the close of each fiscal year there shall be paid by the secretary. 
of the treasury to the state, as income for its common school fund, such proportion of the gross 
proceeds of all the national forests within said state as the area of lands hereby granted to said 
state for school purposes which are situate within said forest reserves, whether surveyed or 
unsurveyed, and for which no indemnity has been selected, may bear to the total area of all the 
national forests within said state, the area of said sections when unsurveyed to be determined 
by the secretary of the interior, by protraction or otherwise, the amount necessary for such pay- 
ments being appropriated and made available annually from any money in the treasury not 
otherwise BPDrOpriatec: 


Cross references. — See compiler’ s note to Sec, 10 of of state were removed, and no third persons could acquire 
the Enabling Act. any interest in the sections. Dallas v. Swigart, 24 N.M. 
1, 172 P. 416 (1918), 


ANNOTATIONS The language of this section: “are hereby granted to the 
Act a present grant. — This act operates as a pres- said state for the support of common schools” created a 
ent grant to state of school sections, subject only to the grant in praesenti, and title to surveyed school land im- 
identification by survey, when title vested. As soon as the mediately became vested in state; title to unsurveyed land 
lands are surveyed, the state acquires an interest and it would attach at time the land was sufficiently identified 
may take possession and lease to private persons, Dallas by survey under provisions of statute, United States ex 
v. Swigart, 24 N.M. 1, 172 P. 416 (1918). rel, N.M. v. Ickes, 72 F.2d 71 (D.C. Cir.), cert, denied, 293 
Survey completes passage of title, — Enabling Act, US, 596, 55 S. Ct. 111, 79 L. Ed. 689 (1934). 
construed as a statute, evinces an intention on part of con- Survey must be completed and approved by sec- 
gress to pass immediate title to state to school sections, retary of interior, before title of state attaches or becomes 
subject only to identification by survey, and when school vested. United States ex rel. N.M. v, Ickes, 72 F.2d 71 (D.C. 


sections were surveyed in the field, all obstacles to rights 
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Cir.), cert. denied, 293 U.S. 596, 55 S. Ct. 111, 79 L, Ed. the “numbered sections” granted to the state in support 
689 (1934), of common schools, does not apply to land selected by the 
Alienation authorized. — Land commissioner has state in lieu of, or as indemnity for, common school land. 
power to alienate particular public lands held in trust for Roe v. State ex rel. State Hwy. Dep’t, 103 N.M. 517, 710 
public schools; but no right to such lands can be acquired P.2d 84 (1985), cert. denied, 476 U:S, 1140, 106 S. Ct. 2247, 
by circumvention or any indirect method. In re Dasburg, 90 L. Ed. 2d 693 (1986), overruled on other grounds, Bogle 
45 N.M. 184, 113 P.2d 569 (1941). Farms, Inc. v. Baca, 122 N.M. 422, 925 P.2d 1184 (1996). 
Reservation of mineral rights. — State, through its Indemnity land. — Land officers may waive or sur- 
land commissioner, properly reserved minerals and min- render a titled tract in the reservation, and may select 
eral rights in selling and in issuing its patent to school and take in lieu of it a tract of like area from the unap- 
and asylum lands granted to it by the federal government, propriated nonmineral public lands outside the reserva- 
and patentee was not entitled to ejectment against state’s tion. Acceptance of such a proposal, and compliance with 
lessee of oil and gas rights. Terry v. Midwest Ref. Co., 64 its terms, confers a vested right in the selected land which 
F.2d 428 (10th Cir.), cert. denied, 290 U.S. 660, 54S. Ct. 74, they cannot lawfully cancel or disregard. Payne v. New 
78 L. Ed. 571 (1933), ; Mexico, 255 U.S. 367, 41S. Ct. 333, 65 L. Ed. 680 (1921). 


A federal statute (43 U.S.C. § 870), which requires 
state to reserve “coal and other minerals” when conveying 


Sec. 7. University and internal improvement land grants; school fund. 


In lieu of the grant of land for purposes of internal improvements made to new states by the 
Eighth Section of the Act of September fourth, eighteen hundred and forty-one, and in lieu of the 
swampland grant made by the Act of September twenty-eighth, eighteen hundred and fifty, and 
Section Twenty-Four Hundred and Seventy-Nine of the Revised Statutes, and in lieu of the grant 
of thirty thousand acres for each senator and representative in congress, made by the Act of July 
second, eighteen hundred and sixty-two, Twelfth Statutes at Large, page five hundred and three, 
which grants are hereby declared not to extend to the said state, and in lieu of the grant of saline 
lands heretofore made to the territory of New Mexico for university purposes by Section Three of 
the Act of June twenty-first, eighteen hundred and ninety-eight, which is hereby repealed, except 
to the extent of such approved selections of such saline lands as may have been made by said terri- 
tory prior to the passage of this act, the following grants of lands are hereby made, to wit: 

for university purposes, two hundred thousand acres; for legislative, executive and judicial 
public buildings heretofore erected in said territory or to be hereafter erected in the proposed 
state, and for the payment of the bonds heretofore or hereafter issued therefor, one hundred 
thousand acres; for insane asylums, one hundred thousand acres; for penitentiaries, one hundred 
thousand acres; for schools and asylums for the deaf, dumb and the blind, one hundred thou- 
sand acres; for miners’ hospitals for disabled miners, fifty thousand acres; for normal schools, two 
hundred thousand acres; for state charitable, penal and reformatory institutions, one hundred 
thousand acres; for agricultural and mechanical colleges, one hundred and fifty thousand acres; 
and the national appropriation heretofore annually paid for the agricultural and mechanical col- 
lege to said territory shall, until further order of congress, continue to be paid to said state for 
the use of said institution; for school of mines, one hundred and fifty thousand acres; for military 
institutes, one hundred thousand acres; and for the payment of the bonds and accrued interest 
thereon issued by Grant and Santa Fe counties, New Mexico, which said bonds were validated, 
approved and confirmed by Act of congress of January sixteenth, eighteen hundred and ninety- 
seven (Twenty-Ninth Statutes, page four hundred and eighty-seven), one million acres: provided, 
that if there shall remain any of the one million acres of land so granted, or of the proceeds of the 
sale or lease thereof, or rents, issues or profits therefrom, after the payment of said debts, such 
remainder of lands and the proceeds of sales thereof shall be added to and become a part of the 
permanent school fund of said state, distributions from which shall be made in accordance with 
the the first paragraph of section 10 and shall be used for the maintenance of the common schools 
of said state. (As amended August 7, 1997, 111 Stat. 1113, Pub. L. 105-37.) 


Cross references, — For acceptance and use of En- therefrom only to be used” near the end of the proviso in 
abling Act educational grants, see N.M. Const., art. the second paragraph. 
Atl, © 12. Through Public Law 105-37, Congress consented to the 
The 1997 amendment, substituted “distributions 1996 amendments of N.M, Const., art. VIII, § 10 and N.M. 
from which shall be made in accordance with the first Const., art. XII, §§ 2, 4 and 7, 


paragraph of section 10 and shall be used” for “the income ~ 
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ANNOTATIONS 


Proceeds to be kept in fund. — Enabling Act re- 
quires that all moneys derived from lands granted to agri- 
culturalcollege (now New Mexico state university), except 
ordinary rentals, be kept in a permanent fund; only inter- 
est thereon can be appropriated for current use. State v. 
Llewellyn, 23 N.M. 48, 167'P. 414, cert.. denied, 245 U.S, 
666, 38 S. Ct. 63, 62 L, Ed. 538 (1917). 

Ferguson Act (30 Stat. 484) and Enabling Act are in 
pari materia; they must be read and construed together to 
determine the policy of congress. When so read, a state’s 
compact with the United States requires proceeds of sales 
of university lands, and of natural products thereof, such - 
as oil royalties, to be accumulated in a permanent fund of 
the university and income used only for current income. 
Regents of Univ. of N.M. v. Graham, 33 N.M. 214, 264. 
P. 953 (1928), 

Publicity expenditure invalid. — Act authorizing 
commissioner of public lands to expend annually three 
cents on the dollar of annual income from sales and leases 
for publicity purposes is, in its application to proceeds of 
trust lands, invalid. United States v. Ervien, 246 F. 277 
(8th Cir. 1917), aff'd, 251 U.S. 41, 40 S. Ct. 75, 64 L, Ed. 
128 (1919). 

Mineral reservation authorized. — State, through 
commissioner of public lands, properly reserved minerals 
and mineral rights in selling, and in issuing its patent-to, 


school and asylum lands granted to it by the government, 
and patentee was not entitled to ejectment against state’s 
lessee of oil and gas rights, Terry v. Midwest Ref. Co., 64 
F.2d 428 (10th Cir,), cert. denied, 290 U.S, 660, 54S. Ct. 74, 
78 L, Ed. 571 (1938). , 

No constitutional amendment necessary for re- 
location of land grant beneficiary. — So long as the 
seven institutions named in N.M. Const., art. XIV, § 1, 
remain named as the land grant beneficiaries, no amend- 
ment of that section is necessary should one of the in- 
stitutions move to another location. 1980 Op. Att’y Gen. 
No. 80-16. 

Tingley Hospital to retain entitlement to funds 
upon relocation, — If the Carrie Tingley Crippled Chil- 
dren’s Hospital should move from Truth or Consequences 
to another location, but, nevertheless, remain essentially 
the institution defined in N.M. Const., art. XIV, § 1, it 
would retain its entitlement to the funds derived from 
lands granted under this act. 1980 Op. Att’y Gen. No. 80- 
16, 

Bonds of university, when issued, are valid obli- 
gations of it, and not of state. State v. Regents of Univ. of 
N.M., 32 N.M. 428, 258 P. 571 (1927). 

Girls’ welfare home is not entitled to proceeds 
from lands set aside for state penal, charitable and refor- 
matory institutions without further legislation, 1929-30 
Op. Att’y Gen. 69. 


Sec. 8. Land grant schools under control of state; aid to sectarian 


schools prohibited. 


The schools, colleges and universities provided for in this act shall forever remain under the 
exclusive control of the said state, and no part of the proceeds arising from the sale or disposal of 
any lands granted herein for educational purposes shall be used for the support of any sectarian or 
denominational school, college or university. 


Sec. 9. Common school fund. 


Five per centum of the proceeds of sales of public lands lying within said state, which shall be 
sold by the United States subsequent to the admission of said state into the union, after deducting 
all the expenses incident to such sales, shall be paid to the said state to be used as a permanent 
inviolable fund, distributions from which shall be made in accordance with the first paragraph 
of section 10 and shall be expended for the support of the common schools within said state. (As 
amended August 7, 1997, 111 Stat. 1118, Pub. L. 105-37.) 


ANNOTATIONS interest of which only shall be expended” near the end of 


the section. 


The 1997 amendment, substituted “distributions 
from which shall be made in accordance with the first 
paragraph of section 10 and shall be expended” for “the 


Through Public Law 105-37, Congress consented to the 
1996 amendments of N.M. Const., art. VIII, § 10 and N.M. 
Const., art. XII, §§ 2, 4, and 7. 


Sec. 10. Grants of public lands held in trust; sale or lease; price; 
restrictions; water power reservations; lieu sections; national 
forests. 


It is hereby declared that all lands hereby granted, including those which, having been here- 
tofore granted to the said territory, are hereby expressly transferred and confirmed to the said 
state, shall be by the said state held in trust, to be disposed of in whole or in part only in manner 
as herein provided and for the several objects specified in the respective granting and confirma- 
tory provisions, and that the natural products and money proceeds of any of said lands shall be 
subject to the same trusts as the lands producing the same. The trust funds, including all interest, 
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dividends, other income, and appreciation in the market value of assets of the funds shall be pru- 
dently invested on a total rate of return basis. Distributions from the trust funds shall be made as 
provided in Article 12, Section 7 of the Constitution of the State of New Mexico. 

Disposition of any of said lands, or of any money or thing of value directly or indirectly derived 
therefrom, for any object other than that for which such particular lands, or the lands from which 
such money or thing of value shall have been derived, were granted or confirmed, or in any man- 
ner contrary to the provisions of this act, shall be deemed a breach of trust; provided, however, 
that the state of New Mexico, through proper legislation, may provide for the payment, out of the 
income from the lands herein granted, which land may be included in a drainage district, of such 
assessments as have been duly and regularly established against any such lands in properly orga- 
nized drainage districts under the general drainage laws of said state. 

No mortgage or other encumbrance of the said lands, or any thereof, shall be valid in favor of 
any person or for any purpose or under any circumstances whatsoever. Said lands shall not be 
sold or leased, in whole or in part, except to the highest and best bidder at a public auction to be 
held at the county seat of a county wherein the lands to be affected, or the major portion thereof, 
shall lie, notice of which public auction shall first have been duly given by advertisement, which 
shall set forth the nature, time and place of the transaction to be had, with a full description of the 
lands to be offered, and be published once each week for not less than ten successive weeks in.a 
newspaper of general circulation published regularly at the state capital, and in that newspaper 
of like circulation which shall then be regularly published nearest to the location of such lands so 
offered; nor shall any sale or contract for the sale of any timber or other natural product of such 
lands be made, save at the place, in the manner and after the notice by publication thus provided 
for sales and leases of the lands themselves: provided, that nothing herein contained shall prevent 
said proposed state from leasing any of said lands referred to in this section for a term of five years 
or less without said advertisement herein required. 

All lands, leaseholds, timber and other products of land before being offered shall be appraised 
at their true value, and no sale or other disposal thereof shall be made for a consideration less 
than the value so ascertained, nor in any case less than the minimum price hereinafter fixed, nor 
upon credit unless accompanied by ample security, and the legal title shall not be deemed to have 
passed until the consideration shall have been paid. 

Lands east of the line between ranges eighteen and nineteen east of the New Mexico principal 
meridian shall not be sold for less than five dollars [($5.00)] per acre, and lands west of said line 
shall not be sold for less than three dollars [($3.00)] per acre, and no lands which are or shall be 
susceptible of irrigation under any projects now or hereafter completed or adopted by the United 
States under legislation for the reclamation of lands, or under any other project for the reclama- 
tion of lands, shall be sold at less than twenty-five dollars [($25.00)] per acre: provided, that said 
state, at the request of the secretary of the interior, shall from time to time relinquish such of its 
lands to the United States as at any time are needed for irrigation works in connection with any 
such government project. And other lands in lieu thereof are hereby granted to said state, to be 
selected from lands of the character named and in the manner prescribed in Section Eleven of this 
act. 

There is hereby reserved to the United States and exempted from the operation of any and all 
grants made or confirmed by this act to said proposed state all land actually or prospectively valu- 
able for the development of water powers or power for hydroelectric use or transmission and which 
shall be ascertained and designated by the secretary of the interior within five years after the 
proclamation of the president declaring the admission of the state; and no lands so reserved and ex- 
cepted shall be subject to any disposition whatsoever by said state, and any conveyance or transfer 
of such land by said state or any officer thereof shall be absolutely null and void within the period 
above named; and in lieu of the land so reserved to the United States and excepted from the opera- 
tion of any of said grants, there [shall] be, and is hereby, granted to the proposed state an equal 
quantity of land to be selected from land of the character named and in the manner prescribed in 
Section Eleven of this act. 

Every sale, lease, conveyance or contract of or concerning any of the lands hereby granted or 
confirmed, or the use thereof or the natural products thereof, not made in substantial conformity 
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with the provisions of this act shall be null and void, any provision of the constitution or laws of 
the said state to the contrary notwithstanding. 

It shall be the duty of the attorney general of the United States to prosecute in the name of the 
United States and its courts such proceedings at law or in equity as may from time to time be neces- 
sary and appropriate to enforce the provisions hereof relative to the application and disposition of 
the said lands and the products thereof and the funds derived therefrom. 

Nothing herein contained shall be taken as in limitation of the power of the state or of any citizen 
thereof to enforce the provisions of this act; provided, that the secretary of the interior is hereby 
authorized in his discretion to accept on behalf of the United States, title to any land within the ex- 
terior boundaries of the national forests in the state of New Mexico, title to which is in the state of 
New Mexico, which the said state of New Mexico is willing to convey to the United States, and which 
shall be so conveyed by deed duly recorded and executed by the governor of said state and the state 
land commissioner, with the approval of the state land board of said state, and as to land granted to 
the said state of New Mexico for the support of common schools with the approval of the state su- 
perintendent of public instruction of said state, as to institutional grant lands with the approval of 
the governing body of the institution for whose benefit the lands so reconveyed were granted to said 
state, if, in the opinion of the secretary of agriculture, public interests will be benefited thereby and 
the lands are chiefly valuable for national forest purposes, and in exchange therefor, the secretary of 
the interior, in his discretion, may give not to exceed an equal value of unappropriated, ungranted, 
national forest or other government land belonging to the United States within the said state of New 
Mexico, as may be determined by the secretary of agriculture and be acceptable to the state as a fair 
compensation, consideration being given to any reservation which either the state or the United 
States may make of timber, mineral or easements. 

Authority is hereby vested in the president ‘temporarily to withdraw from disposition under 
the Act of June 25, 1910 (Thirty-Sixth Statutes at Large, page 847), as amended by the act of 
August 24, 1912 (Thirty-Seventh Statutes at Large, page 497), lands proposed for selection by the 
state under the provisions of this act. (As amended April 1, 1926, 44 Stat. 228, ch. 96; June 15, 
1926, 44 Stat. 746, ch. 590, 1; August 28; 1957, 71 Stat. 457, Pub. ‘L. 85-180; August 7, 1997, 111 
Stat. 1113, Pub. L. 105-87.) 


I. GENERAL CONSIDERATION. state treasurer shall keep all such moneys invested in 
II. LAND, PROCEEDS IN TRUST. safe interest-bearing securities, which securities shall be 
Ill, ENCUMBRANCE, SALE AND LEASE. approved by the governor and secretary of state of said 
IV. ENFORCEMENT. : proposed state, and shall at all times be under a good 


and sufficient bond or bonds conditioned for the faithful 
performance of his duties in regard thereto as defined 


by this act and the laws of the state not in conflict here- 
I, GENERAL CONSIDERATION. Pith 7 

Cross references. — For waiver of restrictions, see Act of June 15, 1926, 44 Stat. 746, ch. 590 contained the 
N.M. Const:, art. XIII, § 3. following additional sections: 

The 1997 amendment, inserted “The trust funds, in- “Sec. 2. Where sections 2, 16, 32, and 36, within na- 
cluding all interest, dividends, other income, and appre- tional forests, legal title to which sections is retained in 
ciation in the market value of assets of the funds shall be the United States under the provisions of section 6 of 
prudently invested on a total rate of return basis. Distri- the said Act of June 20, 1910, and which sections are ad- 
butions from the trust funds shall be made as provided ministered as a part of the said national forests for the 
in Article 12, Section 7 of the Constitution of the State of - benefit of the said state of New Mexico, have not already 
New Mexico” at the end of the first paragraph. been tendered as base for indemnity selection under sec- 

Through Public Law 105-37, Congress consented to the tions 2275 and 2276, United States Revised Statutes, and 
1996 amendments of N.M. Const., art. VIII, § 10 and N.M. where such sections of land, in the opinion of the secre- 
Const., art. XII, §§ 2, 4 and 7. tary of agriculture, are chiefly valuable for forest pur- 

Compiler’s notes. — The Act of Aug. 28, 1957 de-.’ ‘poses, upon surrender by the state of New Mexico of the 
leted the seventh paragraph which. read: “A separate right to make lieu selections and of all claim, right, or 
fund shall be established for each of the several objects interest in or to said sections upon and in the event of 
for which the said grants are hereby made or confirmed, elimination from the national forests, the secretary of the 
and whenever any moneys shall bein any manner de- interior, in consideration of such surrender, may, in his 
rived from any of said land the same shall be deposited discretion, give to the state of New Mexico not to exceed 
by the state treasurer in the fund corresponding to the an equal value of unappropriated, ungranted, national 
grant under which the particular land producing such forest or other government land belonging to the United 
moneys were by this act conveyed or confirmed. No mon- States within the said state of New Mexico, as may be 
eys shall ever be taken from one fund for deposit in any determined by the secretary of agriculture and be accept- 
other, or for any object other than that for which the able to the state as a fair compensation, consideration 
land producing the same was granted or confirmed. The — being given to any reservation which either the state or 
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the United States may make of timber, mineral, or ease- 
ments, 

“That the secretary of agriculture may establish regu- 
lations and a procedure for appraising the values of the 
lands owned by the United States and by the state and 
for carrying out the provisions of this act. 

“Sec. 3. That all lands acquired by the state of New 
Mexico under the provisions, and all the products and 
proceeds of said lands, shall be subject to all the condi- 
tions and trusts to which the lands conveyed or surren- 
dered in lieu thereof are now subject. All lands conveyed 
to the United States:under this act shall, upon acceptance 
of title, become parts of the national forests within which 
they are situated. 

“Sec. 4. That pursuant to section 10, article XXI, Con- 
stitution of the state of New Mexico, the consent of the 
United States is hereby granted for amendment of the 
Constitution of the state of New Mexico in accordance 
with the provision of this act.” Also see, N.M, Const., art. 
XIII, § 3. 

The restrictions of this section as to issuance of a patent 
to a portion of a tract of land sold under contract when 
only that part covered by the patent had been paid for and 
the balance due. under the contract had not been paid at 
the time the patent was issued were waived as to patents 
issued prior to September 4, 1956 by Act of May 27, 1961, 
74 Stat. 85, P.L. 87-40. 


ANNOTATIONS 


Section became part of fundamental law to same 
extent as if it had been directly incorporated into the con- 
stitution when expressly consented to by the state and its 
people in N.M. Const., art. XXI, § 9. State ex rel. Interstate 
Stream Comm'n v. Reynolds, 71 N.M. 389, 378 P.2d 622 
(1968). 

No constitutional amendment necessary for re- 
location of land grant beneficiary. — So long as the 
seven institutions named in N.M, Const., art. XIV, $ 1, 
remain named as the land grant beneficiaries, no amend- 
ment of that section is necessary should one of the in- 
stitutions move to another location. 1980 Op. Att’y Gen. 
No. 80-16. 

Authority of commissioner. — Under Enabling Act, 
constitution and statutes based thereon, commissioner of 
public lands has complete dominion over state lands. Bur- 
guete v. Del Curto, 49 N.M. 292, 163 P.2d 257 (1945). 

And limitations thereon, — Land commissioner’s do- 
minion over state lands is subject to restrictions imposed 
by Enabling Act, constitution and statutes, and the man- 
ner of its exercise is subject to judicial review. State ex 
rel. Del Curto v. District Court, 51 N.M. 297, 183 P.2d 607 
(1947), criticized, State ex'rel. Swayze v. District Court, 57 
N.M. 266, 258 P.2d 377 (1953); Burguete v. Del Curto, 49 
N.M. 292, 163 P.2d 257 (1945). 

In selling lands belonging to the state and issuing pat- 
ents therefor, the commissioner of public lands is merely 
an agent of the state and has those powers, and only those 
powers, given by law. Zinn v. Hampson, 61 N.M, 407, 301 
P.2d 518 (1956). 

Meaning of “dispose.” — The use of the word “dis- 
pose” in Section 10 of the Enabling Act does not grant the 
land commissioner additional, residual authority to con- 
vey trust land beyond a sale or lease. State ex rel. King v. 
Lyons, 2011-NMSC-004, 149 N.M. 330, 248 P.3d 878. 

Exchanges of land. — The Enabling Act does not 
permit exchanges of land unless they are in-kind sales. 
Exchanges of land for appraised monetary value are in- 
kind sales that are subject to the sales provisions of Sec- 
tion 10 of the Enabling Act, including public auction to 
the highest and best bidder. The Enabling Act does not 
authorize the land commissioner to exchange land with 
private parties without application of the sale provisions 
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of Section 10 of the Enabling Act. State ex rel. King v. Ly- 
ons, 2011-NMSC-004, 149 N.M. 330, 248 P.3d 878. 

Public auction. — The requirement of Section 10 of 
the Enabling Act that public land be sold at public auc- 
tion to the highest and best bidder provides for objective 


selection of the winning bid, while ensuring that the sale 


is open to competitive bidding. Competition is the means 
and the essential element by which an auction achieves 
the primary goal of obtaining the best return for the 
seller. Bargaining and negotiation between buyers and 
sellers or between buyers prior to sale negates the essence 
of what it means to have a public auction free and open to 
competition. State ex rel. King v. Lyons, 2011-NMSC-004, 
149 N.M. 330, 248 P.3d 878. 

Exchanges of land violated the Enabling Act. — 
Where private property owners applied to the land com- 
missioner for exchanges of private land for state land; the 
private owners specified the land they desired to exchange 
for specific tracts of state land; the land commissioner ap- 
praised the exchange proposal for the land’s values and 
the ability of the exchange to ameliorate management 
and access issues; the land commissioner negotiated with 
the private owners over an extensive period of time to 
plan a sale to meet the interests of the land commissioner 
and the private owners; the land commissioner’s interest 
in the exchanges was to reduce “checkerboard” ownership 
of state land and to consolidate state land into larger, con- 
tiguous parcels to improve land management and reduce 
boundary and access issues; and after the parties had 
finalized their negotiations for the exchanges, the land 
commissioner published a notice of public auction offering 
the state land. that had been agreed upon for exchange 
with the private owners, as a matter of law, the exchanges 
violated the requirement of Section 10 of the Enabling Act 
that state lands be sold or leased to the highest and best 
bidder at a public auction. State ex rel. King v. Lyons, 
2011-NMSC-004, 149 N.M. 330, 248 P.3d 878. 

Exchange of state trust lands. — The commissioner 
of public lands may not exchange state trust lands for 
lands of equal value whether held in private ownership 
or by other state agencies, local governing bodies, trust 
land beneficiary institutions and federal agencies, other 
than the Department of the Interior. 1988 Op. Att’y Gen. 
No. 88-35. 

Statute not applicable. — Territorial statute declar- 
ing all public lands common pastures necessarily referred 
to common use of public domain and had no application to 
lands selected by state under congressional grant where 
there were no public lands in territory, other than federal 
land, at time statute was passed. Makemson v. Dillon, 24 
N.M. 302, 171 P. 673 (1918). 

Drainage Act, as applicable to state lands, con- 
travened this section as ratified and accepted by state 
constitution. Lake Arthur Drainage Dist. v. Field, 27 N.M. 
183, 199 P. 112 (1921). But see Lake Arthur Drainage 
Dist. v. Board of Comm’rs, 29 N.M. 219, 222 P. 389 (1924), 
approving special assessment, against county for benefits 
to highways. 

Comparison with Arizona act. — Although the Ari- 
zona and New Mexico Enabling Acts were in part com- 
bined, there have been substantial changes in the Arizona 
Act since the passage of the combined act. The New Mex- 
ico Enabling Act, on the other hand, has not been changed 
in this respect, and its Section 10 is entirely different from 
Section 28 of the Arizona act. United States v. 41,098.98 
Acres of Land, 548 F.2d 911 (10th Cir, 1977). 

Tingley Hospital to retain entitlement to funds 
upon relocation. — If the Carrie Tingley Crippled Chil- 
dren’s Hospital should move from Truth or Consequences 
to another location, but, nevertheless, remain essentially 
the institution defined in N.M. Const., art. XIV, .§ 1, it 
would retain its entitlement to the funds derived from 
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lands granted under this act. 1980 Op. Att’y Gen. No. 
80-16. 

Conditions which govern sale of timber need not 
be applied to the disposition of firewood. 1980 Op. Att’y 
Gen. No, 80-13, 

Law reviews. — For note, “Constitutionality of Edu- 
cational Land Grants and Mississippi State Property In- 
terests Under Review in Papasan v. Allain,” see 28 Nat. 
Resources J, 199 (1988). 


II, LAND, PROCEEDS IN TRUST. 


Trust created in Enabling Act is binding and en- 
forceable and the legislature is without power to divert 
the fund for another purpose than that expressed. State 
ex rel, Interstate Stream Comm’n v, Reynolds, 71 N.M. 
389, 378 P.2d 622 (1963). 

Interest on deposits derived directly or inanisetly 
from schools or institutional lands belongs to the fund or 
institution whose property produces it. 1923-24 Op. Att’y 
Gen. 151. 

Authorized uses of funds. — Proceeds of lands 
granted by this act constitute permanent funds and may 
be used for support of state institutions, State v. Llewellyn, 
23 N.M. 48, 167 P. 414, cert. denied, 245 U.S. 666, 38 S. Ct. 
63, 62 L. Ed. 538 (1917). 

Since bonds of university of New Mexico, when issued, 
are valid obligations of university and not of state, use of 
income from granted lands to pay interest and provide a 
sinking fund does not violate this section. State v. Regents 
of Univ. of N.M., 32 N.M. 428, 258 P. 571 (1927), 

Oil royalties derived from lands originally granted to 
territory by Ferguson Act (30 Stat. 484), and confirmed by 
this section, are a part of the permanent funds of the uni- 
versity of New Mexico, and only the income therefrom can 
be used for current income for that institution. Regents of 
Univ. of N.M. v. Graham, 33 N.M. 214, 264 P. 953 (1928), 

In state statute creating state land office, provisions 
constituting 20% of income from state lands as a trust 
fund, known as the state lands maintenance fund, and au- 
thorizing payment of salaries and expenses of state land 
office from such fund did not violate trust created by .En- 
abling Act. United States v. Swope, 16 F.2d 215 (8th Cir. 
1926), 

Appropriation of proceeds of lands for investigations 
as to irrigation and reclamation is valid, State ex rel. 
Yeo v. Ulibarri, 34 N.M. 184, 279 P. 509 (1929), 

Prohibited uses. — Use of funds from granted lands 
for advertising resources and advantages of state would 
be a breach of trust, and state land commissioner was en- 
joined from so using them. Ervien v, United States, 251 
US. 41, 40 S, Ct. 75, 64 L. Ed. 128 (1919). 

Funds derived from sources other than appropriations 
made by the legislature for the school for the deaf are 
beyond the control of the board of educational finance or 
the legislature itself and no deduction can be made by the 
new board from these funds for their administrative ex- 
penses, 1951-52 Op. Att’y Gen. No. 5468. 

Irrigation district has no clear legal right to draw 
on income from land grant by congress, the use of which 
was limited to establishment of reservoirs and hydraulic 
engineering, and mandamus directed to the drawing of 
warrant thereon will be denied. Carson Reclamation Dist. 
v. Vigil, 31 N.M. 402, 246 P. 907 (1926). 

No restrictions, in terms, on class of interest- 
bearing securities in which funds may be invested were 
imposed by this section, the only restriction in this regard 
being that they be “safe.” The supervising control over the 
investment, conferred upon the governor and secretary 
of state by this act, would seem to vest in them power 
to exclude any given class of securities which might, in 
their judgment, be deemed unsafe. State v. Marron, 18 
N.M. 426, 187 P. 845 (1913)(case decided under former 


ENABLING ACT 


704 


§ 10 


paragraph relating to proper investment of proceeds from 
grant lands; see compiler’s note above). 

Municipal revenue bonds are not permissible 
investment under this section. 1957-58 Op. Att’y Gen. 
No. 58-207. (Opinion rendered prior to deletion of para- 
graph in this section relating to proper investment of 
proceeds from grant lands; see compiler’s note above.) 


III]. ENCUMBRANCE, SALE AND LEASE. 


Pledging of proceeds. — This section does not pro- 
hibit pledging of proceeds of sale and leasing of lands, do- 
nated to New Mexico in trust by act May 28, 1928, ch. 812, 
45 Stat. 775, for purpose of retiring debentures issued to 
liquidate debts due certain counties and towns for previ- 
ously paid bond principal and interest, State v. State Bd, 
of Fin., 34 N.M. 394, 281 P. 456 (1929). 

Proposed debentures in Laws 1921, ch. 81 do not come 
under the prohibition of this section, as it does not pro- 
hibit pledging the proceeds from the sale of lands, 1921-22 
Op. Att’y Gen. 59. 

Assignment of state grazing lease as collateral se- 
curity does not violate this section. American Mtg. Co. v. 
White, 34 N.M. 602, 287 P. 702 (1930), 

Where grazing lease executed by land commissioner was 
assigned by lessee as security for debt and commissioner 
approved the assignment, lien of creditor attached to any 
renewal of lease regardless of whether lessee had any legal 
right to a renewal. Scharbauer v. Graham, 37 N.M. 449, 24 
P.2d 288 (1933). 

Alienation of public lands. — Lands transferred and 
confirmed to territory by this section were hedged about 
with the strictest precautions as to alienation, in the in- 
terest of the trust they were intended to serve. In re Das- 
burg, 45 N.M. 184, 113 P.2d 569 (1941). 

Commissioner has power to alienate public lands 
held in trust for public schools, but no right to such lands 
can be acquired by circumvention or any indirect method. 
In re Dasburg, 45 N.M. 184, 113 P.2d 569 (1941). 

Right to dispose of mineral land is not restricted, 
except as to manner of advertising and sale (assum- 
ing minerals to be included within meaning of “natural 
products”). The prohibition against sale of mineral lands 
is statutory. State ex rel, Otto v. Field, 31 N.M. 120, 241 
P, 1027 (1925), 

Timber land. — Congressional and state legisla- 
tion imposed no restrictions or limitations upon the sale 
of timber land different from the sale of any other state 
lands. 1915-16 Op, Att’y Gen, 283. 

Reservation authorized. — Under Enabling Act, con- 
stitution and statutes, commissioner of public lands may 


sell or hold state lands at his discretion and may reserve 


the minerals to the fund or institution to which the land 
belongs, when making a sale thereof. State ex rel. Otto v. 
Field, 31 N.M. 120, 241 P. 1027 (1925). 

State, through commissioner of public lands, properly 
reserved minerals and mineral rights in selling, and in is- 
suing its patent to, school and asylum lands granted to it 
by the government, and patentee was not entitled to eject- 
ment against state’s lessee of oil and gas rights. Terry v. 
Midwest Ref. Co., 64 F.2d 428 (10th Cir), cert. denied, 290 
US. 660, 54 S. Ct. 74, 78 L. Ed. 571 (1933), 

The state was not collaterally estopped by the deci- 
sion in Roe v. State ex rel. State Hwy. Dep’t, 103 N.M 
517, 710 P.2d 84 (1985), from questioning whether sand 
and gravel are “minerals” as that term is used in gen- 
eral mineral reservations because the question is to be 
answered on a case-by-case basis, and because public 
policy considerations militated against application of the 
doctrine of collateral estoppel against the government. 
Bogle Farms, Inc. v. Baca, 1996-NMSC-051, 122 N.M. 
422, 925 P.2d 1184. 
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Advertising and public sale. — A lease of saline lands 
by the land commissioner can be made only after advertise- 
ment and public sale, 1923-24 Op. Att’y Gen, 1. 

Right of renewal invalid. — No statute can grant an ab- 
solute right of renewal of a five-year lease under any terms 
or conditions, for it would violate the Enabling Act. State ex 
rel. McElroy v. Vesely, 40 N.M, 19, 52 P.2d 1090 (1935), 

In view of this section, there can be no absolute right 
to renew a state land lease. Ellison v. Ellison, 48 N.M. 
80, 146 P.2d 178 (1944). 

Bidding requirements violated. — The practice of al- 
lowing the relinquishment of a lessee’s existing leases on 
grazing or agricultural lands subject to the Enabling Act, 
and application for a new consolidated lease, having the net 
result of a lease of more than five years’ duration without 
the opportunity for competitive bidding or adverse applica- 
tions as provided by law, is beyond the discretion of the com- 
missioner of public lands. 1969 Op. Att’y Gen. No. 69-67. 

Provisions requiring advertising sale of granted 
lands and natural products thereof, as well as leases for 
more than a certain period, do not apply to right-of-way 
easements for state highways or for the taking of sand 
and gravel to be used in highway construction upon such 
land. State ex rel. State Hwy. Comm’n v. Walker, 61 N.M. 
374, 301 P.2d 317 (1956). 

Title to land retained until purchase price paid. 
— Legal title to state land is retained by the state until 
the full purchase price by a buyer is paid. When there is 
default, the state’s remedy is to retain whatever money 
the purchaser has paid as liquidated damages since the 
state cannot enforce specific performance of the contract. 
Romero v. State, 97 N.M. 569, 642 P.2d 172 (1982). 

Patents withheld until full payment. — There is no 
specific authority given the commissioner of public lands 
to issue a patent to a portion of a tract of land sold un- 
der contract when only that part covered by the patent 
has been paid for and the balance due under said contract 
has not been paid at the time the patent is issued. Zinn v. 
Hampson, 61 N.M. 407, 301 P.2d 518 (1956). 

Where pursuant to this section a tract of public land 
was sold by a 30-year purchase contract, after which sale, 
but before full payment, various assignments and parcel- 
ing occurred, the state could honor the assignment of the 
purchase contract and the assignee of vendee’s interest in 
10 parcels for which it had paid could have equitable title 
thereto, but it could not receive patents for the parcels un- 
til the contract was fully and completely performed, 1957- 
58 Op. Att’y Gen. No. 58-206. 

Rental price not restricted. — Where a statute re- 
quired leasing of state lands at 2% of their appraised 
value, it was erroneous to assume that the minimum 
rental must be 2% of the $5.00 per acre minimum sale 
price set by congress in the Enabling Act, as the appraised 
value might be less than the purchase price prescribed. 
Makemson vy. Dillon, 24 N.M. 302, 171 P. 673.(1918). 

Commissioner of public lands could charge state 
for rights-of-way or easements for state highways 
across lands which were granted and confirmed to the 
state of New Mexico in trust for various state institutions 
and agencies by the Enabling Act when New Mexico was 
admitted to statehood and for sand and gravel removed 
from such lands for the use solely in constructing public 
highways across the trust lands. State ex rel. State Hwy. 
Comm’n v. Walker, 61 N.M. 374, 301 P.2d 317 (1956). 

The general law that an agency of the state is not to be 
charged for the use of state property unless specific provision 
be made therefor is not applicable when dealing with lands 
granted in trust by the United States, under restrictions so 
exact they permit no license of construction or liberties of in- 
ference. State ex rel, State Hwy. Comm’n v. Walker, 61 N.M. 
374, 301 P.2d 317 (1956). 
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Well and pump development not reclamation 
project. — The development of water and its application 
to land by means of wells and pumps cannot properly be 
considered as a project for the reclamation of lands, and 
state land irrigable in such manner is not subject to the 
restriction of being sold at not less than $25 per acre. 1914 
Op. Att’y Gen. 143. 

Mineral lease not intended. — Provisions of En- 
abling Act with reference to sale and leasing of granted 
lands do not embrace a lease for mineral purposes, and 
it follows that the state is not controlled nor restricted by 
said act in regard to leasing such lands for mineral pur- 
poses. Neel v. Barker, 27 N.M. 605, 204 P. 205 (1922), 

Oil and gas exploration. — Restrictions of Enabling 
Act in regard to alienation of granted lands, or the use 
thereof, or the natural products thereof, do not apply to 
grant or lease to explore for oil or gas executed by com- 
missioner of public lands. Neel v. Barker, 27 N.M. 605, 204 
P, 205 (1922). F 

A lease executed by the commissioner of public lands to 
explore on public lands for oil and gas is not affected by the 
terms of this act, 1925-26 Op. Att’y Gen. 43. 

Lease or sale of sand and gravel. — Neither the En- 
abling Act, the New Mexico constitution nor statutes pre- 
clude the land commissioner from leasing or selling the sand 
and gravel in state lands. Jensen v. State Hwy. Comm’n, 97 
N.M. 630, 642 P.2d 1089, cert. denied, 459 U.S. 838, 103 S. 
Ct, 86, 74 L, Ed. 2d 80 (1982). 


IV. ENFORCEMENT. 


Remedy exclusive. — The phrase, “it shall be the 
duty of the attorney general” indicates that proceedings 
brought by the attorney general are the exclusive remedy 
under this act. A collateral attack in condemnation pro- 
ceedings on grazing lessees’ ownership does not properly 
raise an issue, and the leases must be considered valid in 
the absence of special proceedings against the state by the 
attorney general brought under the Enabling Act, United 
States v. 41,098.98 Acres of Land, 548 F.2d 911 (10th Cir. 
1977). 

Citizen may not enjoin governor and other state 
officers from expending public fund on ground that stat- 
ute authorizing such expenditure violates trust condi- 
tions of land grant funds, it having been made duty of the 
United States attorney general to enforce the trust condi- 
tions. Asplund v. Hannett, 31 N.M. 641, 249 P. 1074, 58 
A.L.R. 573 (1926). 

Neither this section, nor N.M. Const., art. XXI, § 9, gives 
a citizen the right to sue to enjoin misapplication of pro- 
ceeds of land grants. Asplund v. Hannett, 31 N.M. 641, 249 
P. 1074, 58 A.L.R. 573 (1926). 

Neither constitution nor Enabling Act gives citizen- 
taxpayer the right to enjoin governor and state officers 
from making expenditures from “permanent reservoirs for 
irrigating purposes, income fund,” upon ground of trust 
violation. Asplund v. Hannett, 31 N.M. 641, 249 P. 1074, 
58 A.L.R. 573 (1926). 

State does not hold granted lands and proceeds in trust, 
but by contract. A private citizen cannot sue to control dis- 
position of fund, the United States alone being entitled to 
sue. Downer v. Graham, 21 F.2d 732 (8th Cir. 1927), 

Mandamus. — State treasurer must invest school 
funds in safe, interest-bearing securities, and he may be 
compelled to do so by mandamus. State v. Marron, 18 N.M. 
426, 137 P, 845 (1913). 

Mandamus on relation of the commissioner of public 
lands lay to prevent use, pursuant to statute, of funds 
from lands granted under the Enabling Act for general 
governmental purposes. State ex rel. Shepard v. Mechem, 
56 N.M. 762, 250 P.2d 897 (1952). 
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Sec. 11. Selection of lands by state; surveys. 


All lands granted in quantity or as indemnity by this act shall be selected, under the direction 
and subject to the approval of the secretary of the interior, from the surveyed, unreserved, un- 
appropriated and nonmineral public lands of the United States within the limits of said state, 
by a commission composed of the governor, surveyor general or other officer exercising the func- 
tions of a surveyor general, and the attorney general of the said state; and after its admission 
into the union said state may procure public lands of the United States within its boundaries 
to be surveyed with a view to satisfying any public land grants made to said state in the same 
manner prescribed for the procurement of such surveys by Washington, Idaho and other states 
by the act of congress approved August eighteenth, eighteen hundred and ninety-four (Twenty- 
Eighth Statutes at Large, page three hundred and ninety-four), and the provisions of said act, 
insofar as they relate to such surveys and the preference right of selection, are hereby extended 
to the said state of New Mexico. The fees to be paid to the register and receiver for each final lo- 
cation or selection of one hundred and sixty acres made hereunder shall be one dollar [($1.00)]. 


Words “subject to the approval” of secretary of in- the field,” it must be interpreted as a completed survey 
terior do not give him the right arbitrarily to refuse a se- finally approved by the secretary of the interior, United 
lection, but mean that he shall determine after investiga- States ex rel. N.M. v. Ickes, 72 F.2d 71 (D.C. Cir.), cert. de- 
tion. Makemson v. Dillon, 24 N.M. 302, 171 P. 673 (1918). nied, 293 U.S. 596, 55 S. Ct. 111, 79 L. Ed. 689 (1934). 


Vesting of title in school land was dependent upon 
survey, and notwithstanding language of act “survey in 


Sec. 12. Confirmation of grants previously made to New Mexico 
territory. 


All grants of lands heretofore made by any act of congress to said territory, except to the extent 
modified or repealed by this act, are hereby ratified and confirmed to said state, subject to the pro- 
visions of this act: provided, however, that nothing in this act contained shall, directly or indirectly, 
affect any litigation now pending and to which the United States is a party, or any right or claim 
therein asserted. 


Sec. 13. United States district court. 


The state, when admitted as aforesaid, shall constitute one judicial district, and the district 
court of said district shall be held at the capital of said state, and the said district shall, for judi- 
cial purposes, be attached to the eighth judicial circuit. There shall be appointed for said district 
one district judge, one United States attorney and one United States marshal. The judge of said 
district shall receive a yearly salary the same as other similar judges of the United States, payable 
as provided for by law, and shall reside in the district to which he is appointed. There shall be ap- 
pointed a clerk of said court, who shall keep his office at the capital of said state. The regular terms 
of said court shall be held on the first Monday in March and the first Monday in September of each 
year. The district court for said district, and the judges thereof shall possess the same powers and 
jurisdiction and perform the same duties required to be performed by the other district court and 
judges of the United States, and shall be governed by the same laws and regulations. The marshal, 
district attorney and the clerks [clerk] of the district court of said district, and all other officers and 
persons performing duties in the administration of justice therein, shall severally possess the pow- 
ers and perform the duties lawfully possessed and required to be performed by similar officers in 
other districts of the United States, and shall, for the services they may perform, receive the fees 
and compensation now allowed by law to officers performing similar services for the United States 
in the territory of New Mexico. (As amended March 4, 1921, 41 Stat. 1361, ch. 149.) 


Compiler’s notes, — New Mexico is now in the tenth 
circuit. See 28 U.S.C, § 211. 
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Sec. 14, Pending litigation; jurisdiction and succession of courts. 


All cases of appeal or writ of error and all other proceedings heretofore lawfully prosecuted and 
now pending in the supreme court of the United States or in the proper circuit court of appeals 
upon any record from the supreme court of said territory, and all cases of appeal or writ of error 
and all other proceedings heretofore lawfully prosecuted and now pending in the supreme court of 
the United States upon any record from a district court of said territory or in any matter of habeas 
corpus upon any return or order of a district judge thereof, and all and singular the cases afore- 
said which, hereafter shall be so lawfully prosecuted and remain pending in the supreme court 
of the United States or in the proper circuit court of appeals, may be heard and determined by 
the supreme court of the United States or the proper circuit court of appeals, as the case may be. 
And the mandate of execution or of further proceedings shall be directed by the supreme court of 
the United States or the circuit court of appeals to the circuit or district court, hereby established 
within the said state, or to the supreme court of such state, as the nature of the case may require. 
And the circuit, district and state courts herein named shall respectively be the successors of the 
supreme court and of the district courts of the said territory as to all such cases arising within 
the limits embraced within the jurisdiction of said courts, respectively, with full power to proceed 
with the same and award mesne or final process therein; and that from all judgments and decrees 
or other determinations of any court of the said territory, in any case begun prior to admission, 
the parties to such cause shall have the same right to prosecute appeals and writs of error to the 
supreme court of the United States or to the circuit court of appeals as they would have had by law 
prior to the admission of said state into the union. 


ANNOTATIONS supreme court, its review being expressly limited to judg- 
OP 84 F P : ’ ments of courts of the territory. Lovato v. New Mexico, 220 
Limits of review. — This section does not give fed- F 104 (8th Cir, 1915). 


eral court of appeals the right to review decisions of state 


Sec. 15. State and federal courts; jurisdiction; transfer of federal cases 
pending litigation. 


The said circuit or the said district court, as the case may be, shall have jurisdiction to hear 
and determine all trials, proceedings and questions arising, or which may be raised, in any case 
or controversy pending in any of the courts other than the supreme court of the said territory at 
the date of its admission as a state, the case being such that, under the laws of the United States 
‘ touching the jurisdictions of federal courts, it might properly have been begun in or (as a separable 
controversy or otherwise) removed to said circuit or said district court, had they been established 
when the litigation of such case or controversy was commenced. Should such case or controversy 
be such that, if begun within a state, it would have fallen within the exclusive original cognizance 
of a circuit or district court of the United States sitting therein, it shall be transferred to the one 
or the other of said courts sitting within said state of New Mexico, with due regard for the general 
provisions of law defining their respective jurisdictions; but should such case or controversy be by 
nature one of those which under such general jurisdictional provisions fall within the concurrent 
but not the exclusive jurisdiction of such courts, then such transfer may be had upon application of 
any party to such case or controversy, to be made as nearly as may be in the manner now provided 
for removal of cases from state to federal courts, and not later than sixty days after the lodgment 
of the record of such case or controversy in the-proper court of the state, as herein provided. All 
cases and controversies pending at the admission of the state, and not transferable to the said 
circuit or district court under the foregoing provision, shall be heard and determined by the proper 
court of the state. All files, records and proceedings relating to any such pending cases or contro- 
versies shall be transferred to such circuit, district and state courts, respectively, in such wise and 
so authenticated or proven as such courts shall, respectively, by rule direct, and upon transfer of 
any case or controversy, as herein provided, the same shall be proceeded with in due course of 
law; and no writ, action, indictment, information, cause or proceeding pending in any court of the 
said territory at the time of its admission as a state shall abate or be deemed ineffective by rea- 
son of such admission, but the same shall be transferred and proceeded with in the proper circuit 
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or district court of the United States, or state court, as the case may be: provided, however, that 
all cases pending and undisposed of in the supreme court of the said territory at the time of the 
admission thereof as a state shall be transferred, together with the records thereof, to the highest 
appellate court of the state, and shall be heard and determined thereby, and appeal to and writ of 
error from the supreme court of the United States shall lie to review all such cases in accordance 
with the rules and principles applicable to the review by that tribunal of cases determined by state © 
courts: provided further, that all cases so pending in said territorial supreme court in which the 
United States is a party or which, if instituted within a state, would have fallen within the exclu- 
sive original cognizance of a circuit or district court of the United States, shall, with the records 
appertaining thereto, be transferred to the circuit court of appeals for the eighth circuit, and be 
there heard and decided; and any such case which, if finally decided by the supreme court of the 
territory, would have been in any manner reviewable by the supreme court of the United States, 
may in like manner and with like effect be so reviewed after final decision thereof by said circuit 
court of appeals. Transfers of all files and records from the said territorial supreme court to the 
highest appellate court of the state and to the said circuit court of appeals, shall be accomplished 
in such manner and under such proofs and authentications as the two last-mentioned courts shall 
respectively by rule prescribe. 

All civil causes of action and all criminal offenses which shall have arisen or been committed 
prior to the admission of said territory as a state, but as to which no suit, action or prosecution 
shall be pending at the date of such admission, shall be subject to prosecution in the courts of said 
state and the said circuit or district courts of the United States sitting therein, and to review in 
the appellate courts of such respective sovereignties in like manner and to the same extent as if 
said state had been created and such circuit, district and state courts had been established prior 
to the accrual of such causes of action and the commission of such offenses; and in effectuation of 
this provision such of the said criminal offenses as shall have been committed against the laws of 
the said territory shall be tried and punished by the appropriate courts of the said state, and such 
as shall have been committed against the laws of the United States shall be tried and pouahed in 
the circuit or district courts of the United States. 

All suits and actions brought by the United States in which said'territory is named as a party 
defendant, which shall be pending in any court of said territory at the date of its admission here- 
under, shall be transferred as herein provided; and the said state shall be substituted therein and 
become a party defendant thereto in lieu of said territory. 


Compiler’s notes. — New Mexico is now in the tenth than exclusive jurisdiction of a federal court was trans- 
circuit. See 28 U.S.C. § 211, ferred to proper state court. United States v. Alamogordo 
ANNOTATIONS Lumber Co., 202 F. 700 (8th Cir, 1912). 


_ Transfer to state court. — Action which, if commenced 
within a state, would have fallen within concurrent rather 


Sec. 16. First legislative assembly; certification of election of senators 
and representatives; territorial laws continued in force 


The members of the legislature elected at the election hereinbefore provided for may assemble 
at Santa Fe, organize and elect two senators of the United States in the manner now prescribed by 
the constitution and laws of the United States; and the governor and secretary of state of the pro- 
posed state shall certify the election of the senators and representatives in the manner required 
by law; and the senators and representatives. so elected shall be entitled to be admitted to seats 
in congress and to all rights and privileges of senators and representatives of other states in the 
congress of the United. States; and the officers of the state government formed in pursuance of said 
constitution, as provided by the constitutional convention, shall proceed to exercise all the func- 
tions of state officers; and all laws of said territory in force at the time of its admission into the 
union shall be in force in said state until changed by the legislature of said state, except as modi- 
fied or changed by this act or by the constitution of the state; and the laws of the United States 
shall have the same force and effect. within the said state as elsewhere within the United States. 
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Sec. 17. Appropriation to defray expenses incident to elections 
and conventions 


The sum of one hundred thousand dollars [($100,000)], or so much thereof as may be necessary, 
is hereby appropriated, out of any money in the treasury not otherwise appropriated, for defraying 
all and every kind and character of expense incident to the elections and convention provided for 
in this act; that is, the payment of the expenses of holding the election for members of the consti- 
tutional convention and the election for the ratification of the constitution, at the same rates that 
are paid for similar services under the territorial laws, and for the payment of the mileage for and 
salaries of members of the constitutional convention at the same rates that are paid to members 
of the said territorial legislature under national law, and for the payment of all proper and neces- 
sary expenses, officers, clerks and messengers thereof, and printing and other expenses incident 
thereto: provided, that any expense incurred in excess of said sum of one hundred thousand dol- 
lars [($100,000)] shall be paid by said state. The said money shall be expended under the direction 
of the secretary of the interior, and shall be forwarded, to. be locally expended in the present terri- 
tory of New Mexico, through the secretary of said territory as may be necessary and proper, in the 
discretion of the secretary of the interior, in order to carry out the full intent and meaning of this 
act. 


Sec. 18. Saline lands; reservation 


All saline lands in the proposed state of New Mexico are hereby reserved from entry, location, 
selection or settlement until such time as congress shall hereafter provide for their disposition. 
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Joint Resolution to Admit the Territories of 
New Mexico and Arizona as States Into the Union 
Upon an Equal Footing With the Original States 


(Joint Resolution of August 21, 1911, No. 8, 37 Statutes at Large 39) 


Sec, ' See. 

1. Conditions for admission. 4, Balloting on required amendment. 

2. Subject to Texas boundary. } 5. Canvass of votes on amendment; proclamation. 
3. Constitutional amendment to be adopted. 6. Enabling Act amendment. 


Sec. 1. Conditions for admission. 


The territories of New Mexico and Arizona are hereby admitted into the union upon an equal 
footing with the original states, in accordance with the terms of an act entitled “An act to enable 
the people of New Mexico to form a constitution and state government and be admitted into the 
union on an equal footing with the original states; and to enable the people of Arizona to form a 
constitution and state government and be admitted into the union on an equal footing with the 
original states” commonly called the Enabling Act approved June twentieth, nineteen hundred 
and ten, and upon the terms and conditions hereinafter set forth. The admission herein provided 
for shall take effect upon the proclamation of the president of the United States, when the condi- 
tions explicitly set forth in this joint resolution shall have been complied with, which proclamation 
shall issue at the earliest practicable time after the results of the election herein provided for shall 
have been certified to the president, and also after evidence shall have been submitted to him of 
the compliance with the terms and conditions of this resolution. 

The president is authorized and directed to certify the adoption of this resolution to the gover- 
nor of each territory as soon as practicable after the adoption hereof, and each of said governors 
shall issue his proclamation for the holding of the first general election as provided for in the con- 
stitution of New Mexico heretofore adopted and the election ordinance numbered two adopted by 
the constitutional convention of Arizona, respectively, and for the submission to a vote of the elec- 
tors of said territories of the amendments of the constitutions of said proposed states, respectively, 
herein set forth in accordance with the terms and conditions of this joint resolution. The results of 
said elections shall be certified to the president by the governor of each of said territories; and if 
the terms and conditions of this joint resolution shall have been complied with, the proclamation 
shall immediately issue by the president announcing the result of said elections so ascertained, 
and upon the issuance of said proclamation the proposed state or states so complying shall be 
deemed admitted by congress into the union upon an equal footing with the other states. 


Sec. 2. Subject to Texas boundary. 


The admission of New Mexico shall be subject to the terms and conditions of a Joint Resolution 
approved February sixteenth, nineteen hundred and eleven, and entitled “Joint resolution reaf- 
firming the boundary line between Texas and the territory of New Mexico.” 


Sec. 3. Constitutional amendment to be adopted. 


Before the proclamation of the president shall issue announcing the result of said election in 
New Mexico, and at the same time that the state election aforesaid is held, the electors of New 
Mexico shall vote upon the following proposed amendment of their state constitution as a condi- 
tion precedent to the admission of said state, to wit: 
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§ 3 JOINT RESOLUTION TO ADMISSION TO UNION $3 


“ARTICLE XIX of the constitution, as adopted by the electors of New Mexico at an election held 
on the twenty-first day of January, anno Domini nineteen hundred and eleven, be, and the same is 
hereby, amended so as to read as follows: 


“ARTICLE XIX 
“AMENDMENT 


“ Section 1. Any amendment or amendments to this constitution may be proposed in either 
house of the legislature at any regular session thereof; and if a majority of all members elected to 
each of the two houses voting separately shall vote in favor thereof, such proposed amendment or 
amendments shall be entered on their respective journals with the yeas and nays thereon. 

““The secretary of state shall cause any such amendment or amendments to be published in at 
least one newspaper in every county of the state, where a newspaper is published once each week, 
for four consecutive weeks, in English and Spanish when newspapers in both of said languages are 
published in such counties, the last publication to be not more than two weeks prior to the election at 
which time said amendment or amendments shall be submitted to the electors of the state for their 
approval or rejection; and the said amendment or amendments shall be voted upon at the next regu- 
lar election held in said state after the adjournment of the legislature proposing such amendment or 
amendments, or at such special election to be held not less than six months after the adjournment 
of said legislature, at such time as said legislature may by law provide. If the same be ratified by a 
majority of the electors voting thereon such amendment or amendments shall become part of this 
constitution. If two or more amendments are proposed, they shall be so submitted as to enable the 
electors to vote on each of them separately: provided, that no amendment shall apply to or affect the 
provisions of Sections One and Three of Article VII hereof, on elective franchise, and Sections Eight 
and Ten of Article XII hereof, on education, unless it be proposed by a vote of three-fourths of the 
members elected to each house and be ratified by a vote of the people of this state in an election at 
which at least three-fourths of the electors voting in the whole state and at least two-thirds of those 
voting in each county in the state shall vote for such amendment. i 

“Sec. 2. Whenever, during the first twenty-five years after the adoption of this constitution, the 
legislature, by a three-fourths vote of the members elected to each house, or, after the expiration of 
said period of twenty-five years, by a two-thirds vote of the members elected to each house, shall 
deem it necessary to call a convention to revise or amend this constitution, they shall submit the 
question of calling such convention to the electors at the next general election, and if a majority 
of all the electors voting on such question at said election in the state shall vote in favor of calling 
a convention the legislature shall, at the next session, provide by law for calling the same. Such 
convention shall consist of at least as many delegates as there are members of the house of rep- 
resentatives. The constitution adopted by such convention shall have no validity until it has been 
submitted to and ratified by the people. 

“Sec. 3. If this constitution be in any way so amended as to allow laws to be enacted by direct 
vote of the electors the laws which may be so enacted shall be only such as might be enacted by the 
legislature under the provisions of this constitution. 

“Sec. 4. When the United States shall consent thereto, the legislature, by a majority vote of 
the members in each house, may submit to the people the question of amending any provision of 
Article XXI of this constitution on compact with the United States tothe extent allowed by the 
act of congress permitting the same, and if a majority of the qualified electors who vote upon any 
such amendment shall vote in favor thereof the said article shall be thereby amended accordingly. 

““Sec. 5. The provisions of Section One of this article shall not be changed, altered or abrogated 
in any manner except through a general convention called to revise this constitution as herein 
provided,’ ” 


Form of proposals, — Congress did not require its proposals in any particular form. 1969 Op. Att’y Gen. 
in the language of N.M. Const., art. XIX, § 2, set out in No. 69-64. 
this section, that the constitutional convention present 
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§4 JOINT RESOLUTION TO ADMISSION TO UNION $5 


Sec. 4. Balloting on required amendment. 


The probate clerks of the several counties of New Mexico shall provide separate ballots for the 
use of the electors at said first state election for the purpose of voting upon said amendment. Said 
separate ballots shall be printed on paper of a blue tint, so that they may be readily distinguished 
from the white ballots provided for the election of county and state officers. Said separate ballots 
shall be delivered only to the election officers authorized by law to receive and have the custody 
of the ballot boxes .for use at said election and shall be delivered by them only to the individual 
voter and only one ballot to each elector at the time he offers to vote at the said general election, 
and shall have the initials of two election officers of opposite political parties written by them 
upon the back thereof. Said separate ballot shall not be marked either for or against the said 
amendment at the time it is handed to the elector by the election officer, and if the elector desires 
to vote upon said amendment, the ballot must be marked by the voter, unless he shall request one 
of the election officers to mark the same for him, in which case such election officer so called upon 
shall mark said ballot as such voter shall request. Any elector receiving such ballot shall return 
the same before leaving the polls to one of the election judges, who shall immediately deposit 
the same in the ballot box whether such ballot be marked or not. No ballots on said amendment 
except those so handed to said electors and so initialed shall be deposited in the ballot box or 
counted or canvassed. Said separate ballots shall have printed thereon the proposed amendment 
in both the English and the Spanish language[s]. There shall be placed on said ballots two blank 
squares with dimensions of one-half an inch and opposite one of said squares shall be printed in 
both the English and the Spanish languagels] the words “For constitutional amendment,” and 
opposite the other blank square shall be printed in both the English and the Spanish language[s] 
the words “Against constitutional amendment.” 

Any elector desiring to vote for said amendment shall mark his ballot with a cross in the blank 
square opposite the words “For constitutional amendment,” or cause the same to be so marked by 
an election officer as aforesaid, and any elector desiring to vote against said amendment shall mark 
his ballot with a cross in the blank square opposite the words “Against constitutional amendment,” 
or cause the same to be so marked by an election officer as aforesaid. 


Sec. 5. Canvass of votes on amendment; proclamation. 


Said ballots shall be counted and canvassed by said election officers, and the returns of said 
election upon said amendment shall be made by said election officers direct to the secretary of the 
territory of New Mexico at Santa Fe, who, with the governor and chief justice of said territory, shall 
constitute a canvassing board; and they, or any two of them, shall meet at said city of Santa Fe on 
the third Monday after said election and shall canvass the same. If a majority of the legal votes 
cast at said election upon said amendment shall be in favor thereof, the said canvassing board 
shall forthwith certify said result to the governor of the territory, together with the statement of 
votes cast upon the question of the ratification or rejection of said amendment; whereupon the gov- 
ernor of said territory shall by proclamation declare the said amendment a part of the constitution 
of the proposed state of New Mexico, and thereupon the same shall become and be a part of said 
constitution; but if the same shall fail of such majority, then Article XIX of the constitution of New 
Mexico as adopted on January twenty-first, nineteen hundred and eleven, shall remain a part of 
said constitution. 

Except as herein otherwise provided, said election upon this amendment shall be in all respects 
subject to the election laws of New Mexico now in force. 
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§6 JOINT RESOLUTION TO ADMISSION TO UNION § 6 


Sec. 6. Enabling Act amendment 


The fifth clause of Section Two of “An act to enable the people of New Mexico to form a constitu- 
tion and state government and be admitted into the union on an equal footing with the original 
states; and to enable the people of Arizona to form a constitution and be admitted into the union on 
an equal footing with the original states,” approved June twentieth, anno Domini nineteen tele 
and ten, be, and the same is hereby, amended so as to read as follows: 

“Fifth. That said state shall never enact any law restricting or abridging the right of suffrage on 
account of race, color or previous condition of servitude.” 


Compiler’s notes. — Section 7 of this act applied only 
to Arizona and required an amendment to its proposed 
constitution. 
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Proclamation Admitting New Mexico 
as a State Into the Union 


(January 6, 1912, 37 Statutes at Large 1723) 


WHEREAS the congress of the United States did by an act approved on the twentieth day of 
June, one thousand nine hundred and ten, authorize the people of the territory of New Mexico to 
form a constitution and state government, and provide for the admission of such state into the 
union on an equal footing with the original states upon certain conditions in said act specified: 

AND WHERBAS said people did adopt a constitution and ask admission into the union: 

AND WHEREAS the congress of the United States did pass a joint resolution, which was 
approved on the twenty-first day of August, one thousand nine hundred and eleven, for the ad- 
mission of the state of New Mexico into the union, which resolution required that the lectors of 
New Mexico should vote upon an amendment of their state constitution, which was proposed 
and set forth at length in said resolution of congress, as a condition precedent to the admission 
of said state, and that they should so vote at the same time that the first general election as 
provided for in the said constitution should be held: 

AND WHEREAS it appears from information laid before me that said first general state election 
was held on the seventh day of November, one thousand nine hundred and eleven, and that the 
returns of said election upon said amendment were made and canvassed as in Section Five of said 
resolution of congress provided: 

AND WHEREAS the governor of New Mexico has certified to me the result of said election upon 
said amendment and of the said general election: 

AND WHEREAS the conditions imposed by the said act of congress approved on the twentieth 
day of June, one thousand nine hundred and ten, and by the said joint resolution of congress have 
been fully complied with: 

NOW, THEREFORE, I, William Howard Taft, president of the United States of America, do, in 
accordance with the provisions of the act of congress and the joint resolution of congress herein 
named, declare and proclaim the fact that the fundamental conditions imposed by congress on the 
state of New Mexico to entitle that state to admission have been ratified and accepted, and that 
the admission of the state into the union on an equal footing with the other states is now complete. 

IN TESTIMONY WHEREOF, I have hereunto set my hand and caused the seal of the United 
States to be affixed. 

DONE at the city of Washington this sixth day of January, in the year of our Lord one thousand 
nine hundred and twelve and of the independence of the United States of America the one hun- 
dred and thirty-sixth. 

[Seal] 

Wm H Taft 
By the President: 

P C Knox 

Secretary of State. 
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Ferguson Act 


(Act of June 21, 1898, 30 Statutes at Large 484, Chapter 489) 


Sec. Sec. 

1, Grant of lands for support of schools. 7. Act to be partial grant only. 

2. Grant of land for public buildings at the capital. 8. Commission to select lands granted. 

3. Lands for university and agricultural college. 9, Selection of lands; report. 

4, School fund, , 10. Lease and sale of certain lands. 

§. Schools, colleges and university to remain under 11. Appropriation for expenses. 
control of territory; funds not available for sectarian 12. Repeal. 


schools. 
6. Grant of land for internal improvements in lieu of 
other grants, 


Sec. 1. [Grant of lands for support of schools.] 


Be it enacted by the Senate and House of Representatives of the United States of America in 
Congress assembled, that sections numbered sixteen and thirty-six in every township of the terri- 
tory of New Mexico, and where such sections, or any parts thereof, are mineral or have been sold 
or otherwise disposed of by or under the authority of any act of congress, other non-mineral lands 
equivalent thereto, in legal subdivisions of not less than one-quarter section, and as contiguous as 
may be to the section in lieu of which the same is taken, are hereby granted to said territory for the 
support of common schools, such indemnity lands to be selected within said territory in such man- 
ner as is hereinafter provided: provided, that the sixteenth, and thirty-sixth sections embraced in 
permanent reservations for national purposes shall not at any time be subject to the grants of this 
act, nor shall any lands embraced in Indian, military, or other reservations of any character be 
subject to the grants of this act; but such reservations shall be subject to the indemnity provisions 
of this act. 


Sec. 2. [Grant of land for public buildings at the capital.] 


That fifty sections of the unappropriated non-mineral lands within said territory, to be selected 
and located in legal subdivisions as hereinafter provided in this act, shall be, and are hereby, 
granted to said territory for the purpose of erecting public buildings at the capital of the state of 
New Mexico when said territory shall become a state and be admitted into the union, when said 
capital shall be permanently located by the people of New Mexico, for legislative, executive, and 
judicial purposes. 


Sec. 3. [Lands for university and agricultural college.] 


That lands to the extent of two townships in quantity, authorized by the sixth section of the 
act of July twenty-second, eighteen hundred and fifty-four, to be reserved for the establishment 
of a university in New Mexico, are hereby granted to the territory of New Mexico for university 
purposes, to be held and used in accordance with the provisions in this section; and any portions 
of said lands that may not have been heretofore selected by said territory may be selected now by 
said territory. That in addition to the above, sixty-five thousand acres of non-mineral, unappropri- 
ated and unoccupied public land, to be selected and located as hereinafter provided, together with 
all saline lands in said territory, are hereby granted to the said territory for the use of said univer- 
sity, and one hundred thousand acres, to be in like manner selected, for the use of an agricultural 
college. That the proceeds of the sale of said lands, or any portion thereof, shall constitute perma- 
nent funds, to be safely invested, and the income thereof to be used exclusively for the purposes of 
such university and agricultural college, respectively. 
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§ 4 ENABLING ACT §8 


Sec. 4. [School fund. |] 


That five per centum of the proceeds of the sales of public lands lying within said territory 
which shall be sold by the United States subsequent to the passage of this act, after deducting all 
expenses incident to the same, shall be paid to the said territory, to be used as a permanent fund, 
the interest of which only shall be expended for the support of the common schools within said 
territory. 


Sec. 5. [Schools, colleges and university to remain under control 
of territory; funds not available for sectarian schools.]| 


That the schools, colleges, and university provided for in this act shall forever remain under the 
exclusive control of said territory, and no part of the proceeds arising from the sale or disposal of 
any lands herein granted for educational purposes, or of the income thereof, shall be used for the 
support of any sectarian or denominational school, college, or university. 


Sec. 6. [Grant of land for internal improvements in lieu of 
other grants. | 


That in lieu of the grant of land for purposes of internal improvement, made to new states by 
the eighth section of the act of September fourth, eighteen hundred and forty-one, which section is 
hereby repealed as to. New Mexico, and in lieu of any claim or demand of the state of New Mexico 
under the act of September twenty-eighth, eighteen hundred and fifty, and section twenty-four 
hundred and twenty-nine of the revised statutes, making a grant of swamp and overflowed lands, 
which grant it is hereby declared is not extended to said state of New Mexico, the following grants 
of non-mineral, and unappropriated land are hereby made to said territory for the purposes indi- 
cated, namely: 

For the establishment of permanent water reservoirs for irrigating purposes, five hundred thou- 
sand acres; for the improvement of the Rio Grande in New Mexico, and the increasing of the sur- 
face flow of the water in the bed of said river, one hundred thousand acres; for the establishment 
and maintenance of an asylum for the insane, fifty thousand acres; for the establishment and 
maintenance of a school of mines, fifty thousand acres; for the establishment and maintenance of 
an asylum for the deaf and dumb, fifty thousand acres; for the establishment and maintenance of 
a reform school, fifty thousand acres; for the establishment and maintenance of normal schools, 
one hundred thousand acres; for the establishment and maintenance of an institution for the 
blind, fifty thousand acres; for a miners’ hospital for disabled miners, fifty thousand acres; for the 
establishment and maintenance of a military institute, fifty thousand acres; for the enlargement 
and maintenance of the territorial penitentiary, fifty thousand acres. The building known as the 
Palace, in the city of Santa Fe, and all lands and appurtenances connected therewith and set apart 
and used therewith, are hereby granted to the territory of New Mexico. 


Sec. 7. [Act to be partial grant only.] 


That this act is intended only as a partial grant of the lands to which said territory may be en- 
titled upon its admission into the union as a state, reserving the question as to the total amount 
of lands to be granted to said territory until the admission of said territory as a state shall be de- 
termined on by congress. 


Sec. 8. [Commission to select lands granted.] 


That all grants of land made in quantity or as indemnity by this act shall be selected by the 
governor of the territory of New Mexico, the surveyor-general of the territory of New Mexico, and 
the solicitor-general of said territory, acting as a commission, under the direction of the secretary 
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§9 FERGUSON ACT $12 


of the interior, from the unappropriated public lands of the United States within the limits of the 
said territory of New Mexico. 


Sec. 9. [Selection of lands; report. |] 


That said commission shall proceed, upon the passage of this act, to select said lands, for each 
purpose as hereinbefore designated, in legal subdivisions, of not less than one quarter section, and 
shall report to the secretary of the interior such selections, designating in such report the purpose 
for which such bodies of land as selected are to be respectively used as provided above in this act. 


Sec. 10. [Lease and sale of certain lands.] 


That the lands reserved for university purposes, including all saline lands, and sections sixteen 
and thirty-six reserved for public schools, may be leased under such laws and regulations as may be 
hereafter prescribed by the legislative assembly of said territory; but until the meeting of the next 
legislature of said territory the governor, secretary of the territory, and the solicitor-general shall 
constitute a board for the leasing of said lands; and all necessary expenses and costs incurred in 
the leasing, management, and protection of said lands and leases may be paid out of the proceeds 
derived from such leases. And it shall be unlawful to cut, remove, or appropriate in any way any 
timber growing upon the lands leased under the provisions of this act, and not more than one sec- 
tion of land shall be leased to any one person, corporation, or association of persons, and no lease 
shall be made for a longer period than five years, and all leases shall terminate on the admission 
of said territory as a state; and all money received on account of such leases in excess of actual ex- 
penses necessarily incurred in connection with the execution thereof shall be placed to the credit 
of separate funds for the use of said institutions, and shall be paid out only as directed by the 
legislative assembly of said territory, and for the purposes indicated herein. The remainder of the 
lands granted by this act, except those lands which may be leased only as above provided, may be 
sold under such laws and regulations as may be hereafter prescribed by the legislative assembly of 
said territory; and all such necessary costs and expenses as may be incurred in the management, 
protection, and sale of said lands may be paid out of the proceeds derived from such sales; and not 
more than one-quarter section of land shall be sold to any one person, corporation, or association 
of persons, and no sale of said lands or any portion thereof shall be made for less than one dollar 
and twenty-five cents per acre; and all money received on account of such sales, after deducting the 
actual expenses necessarily incurred in connection with the execution thereof, shall be placed to the 
credit of separate funds created for the respective purposes named in this act, and shall be used 
only as the legislative assembly of said territory may direct, and only for the use of the institutions 
or purposes for which the respective grants of lands are made: provided, that such legislative as- 
sembly may provide for leasing all or any part of the lands granted in this act on the same terms 
and under the same limitations prescribed above as to the lands that may be leased only, but all 
leases made under the provisions of this act shall be subject to the approval of the secretary of the 
interior, and all investments made or securities purchased with the proceeds of sales or leases of 
lands provided for by this act shall be subject to like approval by the secretary of the interior. 


Sec. 11. [Appropriation for expenses. | 


That there is hereby appropriated from the unexpended funds in the treasury of the United 
States ten thousand dollars, or so much thereof as may be necessary, to be expended under the 
direction of the secretary of the interior, for the purpose of paying the expenses of the selection and 
segregation of said respective bodies of land, including such compensation to said commission as 
the secretary of the interior may deem proper. 


Sec. 12. [Repeal.] 


That all acts and parts of acts in conflict with the provisions of this act, whether passed by the 
legislative assembly of said territory or by congress, are hereby repealed. 
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